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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Common  Fleas  Division,) 

,gy-  r  DIXON      AND     OTHERS       V. 

N       2  4      1      bedtbb's      telegraph 

'  L      COMPANY,  LIMITED.^ 

Telegraph  Company — Duty  to  Becipient 
of  Telegram — Negligence — Delivery  of  Mes- 
sage to  wrong  Person, 

Plaintiffs,  merchants  at  Valparaiso,  re- 
ceived  through  the  defendants  a  telegram 
purporting  to  come  from  London  and  ad- 
dressed  to  them,  ordering  a  large  shipment 
of  barley.  No  such  message  was  ever  in 
fact  sent  to  the  plaintiffs.  The  misdelivery 
of  the  message  was  caused  by  the  negligence 
of  the  defendants,  and  occasioned  heavy  loss 
to  the  plaintiffs,  in  consequence  of  a  fall  in 
the  market  price  of  barley.  In  an  action  to 
recover  the  amount  of  this  loss, — Held  (af- 
firming the  decision  below),  that  there  was 
no  duty  owing  by  the  defendants  to  the 
plaintiffs,  in  the  matter,  either  by  contract 
or  law,  and  therefore  no  action  would  lie. 

This  was  an  appeal  by  the  plaintiffs 
from  the  judgment  of  the  Common  Pleas 
Division  on  a  demurrer  to  a  statement  of 
claim,-reported  46  Law  J.  Rep.  C.P.  197. 

♦  Coram  Bramwell,  L.J. ;  Brett,  L.J. ;  and 
Cotton,  L.  J. 

Vol.47.— Q.B.,  C.P.  &  Exch. 


HerscheU  (Benjamin  and  W,  H,  Butler 
with  him),  for  the  plaintiffs. — He  referred 
to  The  New  York  Telegraph  Company  v. 
Dryburg  (1). 

Wathin  WiUiams  (H,  D,  Oreen  with 
him),  for  the  defendants. 

Benjamin  desired  to  add  nothing  in 
reply. 

The  arguments  were  the  same  as  in 
the  Court  below,  and  as  referred  to  in 
the  following  judgments. 

Bramwell,  L.J. — I  am  of  opinion  that 
the  judgment  of  the  Common  Pleas  Divi- 
sion  must  be  affirmed.  The  general  rale 
of  law  is  clear  that  no  statement  made  to 
another,  which  is  untrue  in  fact  and 
causes  damage  to  that  other,  is  actionable 
unless  made  fraudulently.  But  the  plain- 
tiffs' counsel  says  that  the  case  of  Collea  v. 
Wright  (2)  shews  that  there  is  an  excep- 
tion to  the  general  rule ;  and  that  the 
present  case  is  within  the  principle  of  that 
exception.  I  do  not  think  that  Collen  v. 
Wright  (2)  does  shew  that  there  is  any 
exception.     It  establishes  a  separate  and 

(1)  36  Pennsylv.  298. 

(2)  7  E.  &  B.  301  ;  s.  c.  26  Law  J.  Rep.  Q.B. 
1 47 ;  in  error,  8  E.  &  B.  G47  ;  s.  c.  27  Law  J.  Rep. 
Q.B.  215. 
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Dixon  V.  Beuter*8  Telegraph  Co.  (App.),  C,P. 
independent  mle,  which  is  this : — If  a 
person  asserting  that  he  has  authority 
requests  another  to  negotiate  through  him 
a  transaction  with  the  person  whose 
authority  he  says  he  has,  then  he  con- 
tracts that  he  has  such  authority.  If  so, 
that  case  does  not  apply  here,  for  I  find  no 
request  either  to  enter  into  negotiations, 
or  to  contract,  or  to  do  anything  else. 
The  defendants  are  simply  deliverers  of  a 
message,  which  they  say  is  from  certain 
persons  to  the  plaintiffs  ;  therefore  there 
is  no  request  in  the  case.  I  therefore 
think  that  there  is  a  clear  distinction 
between  this  case  and  that  of  Gollen  v. 
Wright  (2),  and  that  we  cannot  resort  to 
that  case  to  take  the  present  out  of  the 
general  rule. 

But  the  plaintiffs'  counsel  farther  says 
that  there  is  negligence.  To  that  it  is 
replied,  that  before  you  consider  negli- 
gence you  must  make  out  that  there  is 
some  duty  on  the  part  of  the  defendants 
towards  the  plaintiffs,  either  by  contract 
or  by  law.  Here  there  is  none  imposed 
by  contract  because  there  is  no  contract, 
and  none  by  law,  for  if  there  were  the 
general  rule  is  inaccurate,  and  it  should 
be  : — "  No  action  will  lie  for  a  misstate- 
ment, &c.,  unless  it  be  made  fraudulently 
or  carelessly  ;^'  but  no  such  qualification 
exists,  therefore  this  point  also  fails. 

Then  as  to  the  point  that  it  is  implied 
by  the  nature  of  a  telegraph  company's 
business  that  they  must  be  careful  and 
accurate.  That  seems  to  me  to  perhaps 
give  to  their  statements  a  greater  degree 
of  solemnity  than  to  those  of  any  casual 
person,  but  that  is  all. 

One  word  more.  It  is  said  that  we 
must  decide  in  the  plaintiffs'  favour  on 
account  of  the  enormity  of  the  conse- 
quences if  we  hold  the  contrary.  I  do 
not  think  the  enormity  exists.  We  must 
look  at  the  matter  on  general  principles. 
If  we  are  to  say  a  man  is  to  be  liable  for 
erroneous  statements  no  one  would  make 
any  statement  without  guarding  it.  The 
rule  is  not,  I  think,  unreasonable  as  a  ge- 
neral  one,  nor  in  this  case.  The  company 
are  under  an  obligation  to  the  sender  of 
the  telegram,  though  here,  luckily  for 
them,  the  sender  is  a  gainer  by  their  mis- 
take, and  so  is  not  likely  to  sue  them. 
There  is  a  sufficient  guarantee  in  the  de- 


sire of  the  company  to  get  business  that 
mistakes  shall  not  occur  often.  Suppose 
the  telegraph  company  were  to  say,  "  We 
do  not  choose  to  be  harassed  by  actions 
either  just  or  unjust,  and  so  will  not 
guarantee  our  accuracy  in  any  case,"  is  it 
to  be  supposed  that  people  would  not  deal 
with  them  just  as  before  ? 

I  see  no  likeness  in  this  case  to  that  of 
carriers.  Carriers  are  liable  to  the  person 
who  employs  them,  and  to  the  owner  of 
the  goods  they  convey.  The  plaintiffs  in 
this  case  did  not  employ  the  defendants 
nor  were  they  owners  of  the  message. 
A  case  much  nearer  the  present  would  be 
that  of  a  misdelivery  of  g^oods  by  a  car- 
rier to  one  who  is  wronged  thereby,  but 
it  is  doubtful  whether  even  in  that  case 
an  action  would  lie.  The  judgment  of 
the  Court  below  is  therefore  right,  and  we 
must  affirm  it. 

Brett,  L.J. — It  seems  to  me  that  all  a 
telegraph  company  undertake,  and  all  any 
one  can  reasonably  expect  them  to  do,  is 
to  deliver  messages.  Therefore  their 
contract  is  with  the  sender  only.  Here 
the  telegraph  company  have,  in  effect,  if 
not  expressly,  made  a  representation  to 
the  plaintiffs,  erroneous  but  not  so  to  their 
knowledge.  Although,  therefore,  it  was 
a  representation  on  which  the  plaintiffs 
acted,  and  were  right  in  acting,  still  there 
is  no  cause  of  action,  because  the  repre- 
sentation was  not  intentionally  erroneous. 

But  it  is  said  that  Gollen  v.  Wright  (2) 
makes  an  exception  to  the  rule.  I  do  not 
think  it  does.  It  is  founded  on  an  inde- 
pendent rule,  which  is  this : — If  you  invite 
a  person  to  negotiate  with  you  on  the 
ground  that  you  are  fulfilling  a  certain 
character,  there  is  a  guarantee  on  your 
part  that  you  do  fulfil  that  character,  as 
that  is  the  ground  of  the  invitation  to 
negotiate.  No  doubt,  if  you  do  not  fulfil 
the  character  there  is  misrepresentation, 
but  your  liability  te  be  sued  does  not  de- 
pend on  the  misrepresentation  alone  but 
on  the  invitation  also.  If  the  telegraph 
company  were  mere  messengers,  they  did 
not  invite  the  plaintiffs  te  act  with 
them  in  any  character  whatever,  there- 
fore the  case  is  not  within  Gollen  v. 
Wnght  (2). 

Then  as  to  negligence.    What  we  have 
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Dixom  y.  ReuUr^B  Telegnqfh  Co,  (App,),  CJ*. 
heard  as  to  that  is  founded  on  the  idea 
that  when,  in  any  transaction,  one  man 
by  words  or  conduct  leads  another  to  con- 
duct himself  in  any  manner  to  his  preju- 
dice, then  a  certain  result  follows.  That 
result  will  be  found  from  Swan  v.  The 
North  British  Aiisiralasian  Company  (3) 
to  be  an  estoppel.  But  in  order  that  that 
may  operate  there  must  be  a  duty  towards 
the  person  or  persons  to  whom  the  state- 
ment is  made.  Here  the  company  owe  no 
duty  to  the  plaintiffs,  and,  moreover,  here 
the  plaintiffs  are  not  relying  on  an  es- 
toppel, but  are  asserting  that  the  defend- 
ants are  not  agents.  I  can  see  no  liability 
on  the  defendants'  part. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
The  authority  most  relied  on  is  Collen  v. 
Wright  (2).  It  is  clear  in  that  case  that 
it  was  decided  on  the  ground  that  there 
was  a  contract  between  the  plaintiff  and 
defendant.  That  is  put  very  clearly  by 
Willes,  J., —  "The  obligation  arising 
in  such  a  case  is  well  expressed  by 
saying  that  a  person  professing  to  con- 
tract as  agent  for  another,  impliedly,  if 
not  ezpressl V,  undertakes  or  promises 
the  person  wno  enters  into  such  contract 
upon  the  faith  of  the  proposed  agent 
being  duly  authorised,  that  the  authority 
which  he  professes  to  have  does  in  point 
of  £Act  exist.  The  fact  of  entering  into 
the  transaction  with  the  professed  agent, 
as  such,  is  good  consideration  for  the  pro- 
mise. Indeed  the  contract  would  be 
binding  upon  the  person  dealing  with  the 
prof^sed  agent  if  the  alleged  principal 
were  to  ratify  the  act  of  the  latter."  Now 
in  the  present  case  the  telegraph  com- 
pany were  simply  conveyers  of  a  message. 
They  said  nothing  except,  "  Here  is  a 
message  ;"  so  it  cannot  be  said  that  there 
was  any  contract. 

It  was  said  that  the  defendants  were 
liable  on  the  ground  of  negligence.  It 
was  admitted  that  mere  misrepresentation 
would  not  be  enough  to  support  an  action 
for  deceit,  but  it  was  said  that  from  the 
nature  of  the  business  of  the  defendants 
they  are  bound  to  take  extra  care,  and 

a)  2  HurL  &  C.  176  ;  s.  c.  32  Law  J.  Rep. 
Ezeh.  278. 
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that  if  there  were  any  absence  of  care  they 
would  be  Hable.     I  cannot  see  that  that 


IS  so. 


Judgment  affirmed. 


Solicitors — G.  L.  P.  Eyre  &  Co.,  agents  for  Gar- 
nett,  Tarbot  &  Tinne,  Liverpool,  for  plaintiifs ; 
Johnsons,  Upton,  Budd  &  Co.,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Common  Pleas  Division.) 

"  THE  STANDABD  DISCOUNT 
COMPANY  t;.  OTARD  D£ 
LA  QBANOE.* 


1877. 
Nov.  6. 


{• 


Practice — 'Lea'oe  to  sign  Jvdgment — In^ 
terlocutory  or  Final — Order  XIV.  rule  1 — 
Time  for  Appealing — Order  LVIII.  rule  15. 

An  order  giving  the  plaintiff  leave  to  sign 
final  judgment  under  Order  XIV.  rule  1,  is 
an  interlocutory  order y  and  an  appeal  from 
such  order  must  therefore  he  brought  to  the 
Court  of  Appeal  within  twenty ^one  days. 

An  order  was  made  in  this  case  by 
Master  Dodgson  under  Order  XIV.  rule  1 
giving  the  plaintiffs  leave  to  sign  final 
judgment.  This  order  was  confirmed  by 
Archibald,  J.,  at  chambers,  and  by  the 
Conmion  Pleas  Division  on  the  8th  of 
August,  1876. 

The  defendant  regarding  this  as  a  final 
order  gave  notice  of  appeal  on  the  11th 
of  May,  1877. 

W.  0.  Harrison^  for  the  plain tifis,  took 
the  preliminary  objection  that  the  appeal 
was  too  late.  The  order  was  interlocu- 
tory, and  therefore  the  appeal  under 
Order  LVIII.  rule  15  should  have  been 
brought  within  twenty-one  days. 

Anderson  and  Warmington,  for  the  de- 
fendant. 

Bkamwell,  L.J. — I  am  of  opinion  that 
the  objection  must  prevail,  as  I  am 
clearly  of  opinion  that  this  is  an  interlo- 
cutory order.  It  is  a  very  plain  case. 
Unless  it  be  final  the  order  must  be  inter- 

*  Coram  rramwell,  L.J. ;  Brett,  L.J. ;  aid 
Cotton,  L.J. 
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Standard  Discount  Co,  v.  Otard  {App.\  C.P, 

locatory,  for  there  cannot  be  an  order 
which  is  neither  the  one  nor  the  other. 
Well,  is  this  final  ?  It  is  not  the  final  order 
of  the  Court  in  the  cause,  for  there  must 
be  another  order,  although  it  is  one  that 
follows  as  a  matter  of  course.  It  is  not 
obligatory  on  a  plaintiff  to  sign  final 
judgment.  It  is  not  likely  that  he  would 
not  do  so,  but  there  are  cases  in  which  he 
might  not ;  for  example,  he  might  be 
satisfied  of  the  defendant's  solvency,  and 
might  prefer  to  have  five  per  cent,  for  his 
money  if  he  had  lent  any,  rather  than  the 
four  per  cent,  which  he  would  get  after 
judgment.  I  only  put  this  as  an  instance ; 
it  is  enough  to  say  that  it  is  not  obligatory 
on  him  to  sign  judgment,  and  a  future 
step  is  necessary  before  it  is  done. 

Another  word.  It  may  seem  a  great 
refinement  and  almost  a  quibble,  but  it  is 
not  so.  If  Order  XIV.  rule  1  had  been 
"  the  Court  or  Judge  may  give  judg- 
ment," such  order  would  have  been  final, 
but  the  words  of  the  rule  are,  **  may  make 
an  order  empowering  the  plaintiff  to  sign 
judgment,"  this  is  different  and  probably 
intentionally  so.  I  do  not  see  that  there 
is  any  hardship  in  the  case,  the  defendant 
has  time  to  appeal,  and  if  it  be  not  long 
enough  for  the  gravity  of  the  case  the 
Court  can  enlarge  it.  The  appeal  should 
have  been  brought  within  twenty-one 
days,  and  it  is  now  too  late. 

Breit,  L.J. — I  am  not  so  clear  on  this 
point  as  my  brother  Bramwell,  but  I  agree 
that  the  order  is  an  interlocutory  one,  be- 
cause it  is  not  the  last  step  in  law  to  fix 
the  status  of  the  parties  in  the  matter.  I 
cannot  belp  thinking  that  no  order  is  final 
which  would  not  finally  fix  the  status  of 
theL parties  whichever  way  it  be  decided. 

Cotton,  L.J.,  concurred. 

Appeal  dismissed. 


Solicitors— Argles  &  Bawlins,  for  plaintiffs ;  A.  G. 
Ditton,  for  defendant. 


[IN  THE  HOUSE  OF  LORDS.] 
1877        r  ^^^'^^    (respondent)  v,  MUS- 

Julv  7    *>7    1        ^^^^^    ^^    ANOTHER    (op- 

L     pdloAits). 

Trespass — Mines — Escape  of  Water, 

The  appellants  were  oumers  of  mines  ad' 
joining  atid  communicating  with^  hut  on  a 
higher  level,  than  mines  belonging  to  the 
respondent.  The  appellants*  mining  opera^ 
tions  had  coMsed  paH  of  the  swrface  of  their 
land  to  give  way,  whereby  hoUows  and 
openings  were  formed  communicating ,  by 
msans  of  the  underground  workings  of  the 
appellants*  mines,  vrith  the  mines  of  the 
respondent.  Across  the  surface  of  the  op- 
pella/nts*  land  ran  a  stream,  which  in  1865 
had  been  diverted  by  them  into  a/nother 
channel.  In  Nov&iriber,  1871,  owing  to  a 
heavy  rainfall,  the  stream  burst  its  banks 
and  overflowed  into  the  hollows  on  the  op- 
pellants*  land;  the  water  thus  accumulated 
percolated  by  the  openings  through  the 
appeUa/nts*  mines  into  the  respondents  mines. 
The  respondent  brought  an  action  for  the 
damage  thereby  caused,  and  the  jury  at  the 
trial  found  thai  the  rainfall  was  excessive, 
but  that  the  flooding  was  caused  chiefly  by 
the  improper  execution  and  insufficient  con- 
dition  of  the  new  channel,  and  that  the 
stream  in  its  diverted  course  was  more  likely 
to  overflow  and  do  more  damage  than  if  it 
had  been  allowed  to  flow  in  its  former 
channel: — Held  (affirming  the  decision  of 
the  Court  of  Appeal),  that  the  appellants 
were  liable  for  the  damuge  suffered  by  the 
respondent. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  affirming  a  decision 
of  the  Exchequer  Division  in  favour  of 
the  respondent,  the  plain  tiff  in  the  original 
action. 

The  declaration  in  the  original  action 
contained  four  counts :  The  first,  for  tres- 
pass to  the  plaiutifiTs'  mines.  The  second 
count  stated  that  the  plaintiff  was  pos- 
sessed of  a  close  called  CrossgiU  and  of 
the  mines  under  the  surface  of  the  same, 
and  that  the  defendants  were  possessed 
of  land  called  Ooosegreen  and  of  mines 
under  the  same,  adjoining  to  and  in  com- 
munication with  but  on  a  higher  level 
than  the  mines  of  the  plaintiff ;  that  the 
defendants  wrongfully  made  holes  in  the 
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BQiiace  of  their  land,  and  thereby  wrong- 
fully introdaced  quantities  of  water  into 
the  plaintiff's  mines.  The  third  count 
stated  that  the  defendants  did  wrongfully 
permit  certain  holes  which  had  been  made 
in  the  surface  of  the  defeudante'  land  to 
remain  open  after  the  holes  had  ceased  to 
be  required, for  workiug  the  mines,  and 
by  means  of  such  holes  quantities  of  water 
got  into  the  defendants'  mines,  and  so 
into  the  plaintiff's  mines  -and  flooded  the 
same.  The  fourth  count  stated  that  the 
defendants  so  negligently  diverted  a 
watercourse  flowing  through  their  land, 
without  making  a  proper  and  sufficient 
channel  and  banks  for  preventiDg  the 
watercourse  from  flooding  the  adjacent 
lands,  that  by  reason  thereof  the  water- 
course burst  and  overflowed  its  banks, 
and  flowed  over  the  lands  of  the  defend- 
ants and  down  the  said  holes,  and  thereby 
quantities  of  water  got  into  the  defend- 
ants' mines,  and  so  into  the  mines  of  the 
plaintiff  and  flooded  the  same. 

The  defendants  pleaded  first,  not  guilty ; 
second,  not  possessed;  third,  leave  and 
license ;  fifth,  to  so  much  of  the  second, 
third  and  fourth  counts,  as  relates  to  the 
water  introduced  into  the  defendants' 
mines  by  reason  of  the  floor  being  im- 
pervious to  water,  and  of  the  dip  or  in- 
clination thereof  necessarily  running  down 
from  the  same  and  passing  into  the  plain- 
tiff's mine  as  alleged,  a  denial  of  such 
several  allegations ;  sixth,  to  so  much  of 
the  second,  third  and  fourth  counts  as  re- 
lates to  the  defendants  knowing  as  therein 
respectively  allied,  that  they  had  no  such 
knowledge;  seventh,  as  to  the  second, 
third  and  fourth  counts,  that  the  several 
grievances  in  those  counts  respectively 
mentioned  were  caused  by  the  acts,  neg- 
lects  and  defaults  of  the  plaintiff  and  not 
otherwise;  and  eighth,  the  Statute  of 
Limitations. 

Thereupon  issue  was  joined. 

The  case  was  tried  at  the  Cumberland 
Spring  Assizes,  1872,  before  Lush,  J., 
when  the  defendants  proposed  to  prove 
that  they  had  taken  every  reasonable  pre- 
caution to  guard  against  ordinaiy  emer- 
gencies, and  that  they  had  by  diverting 
and  improving  the  watercourse,  and  other- 
wise, greatly  lessened  the  chance  of  water 
escaping  fix)m  the  surface  of  their  laud 


*into  their  own  mines  and  thence  into  the 
plaintiff's  mines.  The  learned  Judge, 
however,  ruled  that  on  the  admitted  facts 
the  defendants  had  by  means  of  the  hol- 
lows and  cut  suffered  water  to  collect  on 
their  land  to  a  greater  extent  than  would 
have  been  the  case  if  the  surface  had  been 
in  its  normal  and  unbroken  condition,  and 
that  they  were  absolutely  liable  for  the 
consequences,  and  he  rejected  the  evidence 
proposed  to  be  adduced.  A  verdict  was 
accordingly  entered  for  the  plaintiff,  with 
leave  to  move  to  enter  a  nonsuit. 

A  rule  was  obtained  but  discharged  on 
the  11th  of  June,  1872,  by  the  Court  of 
Exchequer,  and  judgment  was  given  for 
the  plaintiff.  The  defendants  appealed, 
and  on  the  11th  of  February,  18/4,  the 
Exchequer  Chamber  varied  the  decision 
of  the  Court  below,  and  ordered  a  new 
trial  to  be  had. 

The  case  is  reported  in  the  Court  of 
Exchequer,  sub  nomhie  Smith  v.  Fletcher, 
in  41  Law  J.  Rep.  Exch.  193 ;  s.  c.  Law 
Rep.  7  Exch.  306 ;  and  in  the  Exchequer 
Cliamber,  in  43  Law  J.  Rep.  Exch.  70 ; 
s.  c.  Law  Rep.  9  Exch.  64. 

The  new  tinal  was  had  at  the  Cumber- 
land  Spring  Assizes,  1874,  before  Pollock, 
B.,!whenthe  followiu^facts  were  proved : — 

The  plaintiff  was  tne  lessee  of  hedmatite 
iron  ore  mines  known  as  the  Crossgill 
mines,  lying  under  the  Crossgill  estate  in 
Cumberland,  and  the  defendants  were  the 
lessees  of  certain  other  hedmatite  iron 
mines  under  lands  adjoining  the  Crossgill 
estate  on  the  east  side  thereof,  and  known 
as  the  Parkside  mines. 

The  same  stratum  of  ore  runs  through 
the  mines  of  the  plaintiff  and  of  the  de- 
fendants. The  dip  of  the  stratum  is  from 
east  to  west,  or  from  the  defendants'  mines 
to  the  plaintiff's  mines. 

There  was  a  communication  between  the 
miues  of  the  plaintiff  and  of  the  defend- 
ants, so  that  the  water  in  the  defendants' 
mines  could  naturally  find  its  way  into  the 
plaintiff's  mines.  The  defendants  worked 
their  mines  partly  in  the  usual  way  under- 
ground, partly  where  the  ore  cropped  out 
on  the  surface,  by  quarrying.  By  this 
mining  and  quarrying  the  defendants  had 
made  a  communication  between  the  sur- 
face and  some  of  the  underground  work- 
ings in  the  mines  of  the  defendants,  and 
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also  some  of  the  surface  of  the  defendants* 
land  near  the  communication  with  the 
surface  had  given  way,  cracked  and  sunk. 
The  result  of  this  was  that  a  hollow 
and  excavation  in  the  ground  was  formed 
communicating  by  means  of  the  under- 
ground workings  of  the  defendants*  mines 
with  the  mines  of  the  plain tiflf.  This 
hollow  and  excavation  was  known  by  the 
name  of  "  Paddy  Murray's  Cut,"  and  any 
water  which  found  its  way  into  the  said 
hollow  would,  by  force  of  gravitation, 
flow  and  pass  by  means  of  the  communi- 
cation before-mentioned  through  the  de- 
fendants' mines  into  the  mines  of  the 
plaintifl*.  Paddy  Murray's  cut  was  finished 
before  1865. 

Before  the  sinking  of  the  surfiwse  of  the 
defendants*  land,  and  the  formation  of 
Paddy  Murray's  cut,  a  stream  passed 
through  the  middle  of  the  now  broken 
ground  from  north  to  south.  The  stream 
drained  the  whole  of  the  district  for  some 
distance  above  and  to  the  north  of  the 
said  mines,  and  the  ground  rose  on  each 
side  of  the  original  course  of  the  stream, 
but  the  ground  rose  more  to  the  east  than 
to  the  west.  In  consequence  of  the  sink- 
ing and  cracking  of  the  surface  of  the 
defendants'  land,  by  reason  of  the  mining 
operations  carried  on  by  the  defendants, 
it  became  necessary  for  the  defendants  to 
divert  and  turn,  and  they  accordingly  on 
two  occasions  (namelv)  in  1861  and  1865 
diverted  and  turned  tne  course  of  the  said 
stream  and  made  new  channels  for  it. 

From  the  14th  of  November  to  the  4th 
of  December,  1871,  there  was  a  heavy 
rainfall.  The  water  in  the  stream  broke 
through  the  banks  at  the  bends  where  the 
two  diversions  were  made,  and  the  water 
of  the  stream  found  its  way,  together 
with  other  waters  which  would  formerly 
have  drained  or  flowed  into  the  original 
stream,  down  Paddy  Murray*s  cut  into 
the  defendants*  mines,  and  thence  into  the 
plaintifi'*s  mines.  There  was  also  a  heavy 
rainfall  at  the  end  of  December,  1871, 
and  the  beginning  of  January,  1872,  and 
another  heavy  rainfall  in  the  middle  of 
January,  1872,  and  on  each  of  these  occa- 
sions the  defendants*  mines  were  flooded 
in  the  way  mentioned. 

At  the  trial  the  following  questions 
were  left  to  the  jury :-' 


1.  Was  the  plaintiff's  mine  flooded  from 
natural  causes  or  from  anything  done  by 
the  defendants  ? — Done  by  an  act  of  the 
defendants. 

2a.  Was  the  flooding  occasioned  in 
whole  or  in  part  by  the  diversion  of  the 
stream  ? — In  part  and  chiefly  by  diverting 
the  stream. 

26.  Or  by  the  deficient  condition  of  the 
new  channel  or  the  banks  thereof  ? — And 
by  the  condition  of  the  new  channel. 

2c.  Was  the  stream  in  its  diverted 
course  more  likely  to  overflow  in  time  of 
flood,  and  would  its  overflow  do  more 
damage  to  the  plaintiff  than  if  it  had  been 
allowed  to  flow  in  its  former  channel  ? — 
The  stream  in  its  diverted  coarse  would 
be  more  likely  to  overflow,  and  so  do  more 
damage  to  plaintiff. 

3.  Was  the  flooding  occasioned  by  the 
failure  of  the  diverted  channel  or  other 
means  to  intercept  the  surfieMse  water  on 
the  broken  ground  ? — Yes. 

4.  Was  the  flooding  occasioned  not  by 
the  insufficiency  of  the  channel  but  by 
the  result  of  the  exceptional  rainfall  ? — 
The  rainfall  was  exceptional,  but  the  new 
channel  was  insufficient. 

5.  Was  what  was  done  by  the  defend- 
ants  done  in  the  ordinary,  reasouable  and 
proper  working  of  their  mine  ? — ^Yes  ;  if 
the  diversion  of  the  stream  had  been  pro- 
perly executed. 

The  learned  Judge  stated  that  the  an- 
swers were  a  verdict  for  the  plaintiff,  but 
reserved  leave  to  the  defendants  to  enter 
the  verdict  for  them. 

The  defendant  Fletcher  having  died,  the 
three  surviving  defendants  applied  to  the 
Court  of  Exchequer  for  a  rule,  which  was 
granted  on  13th  of  February,  1875,  but 
discharged  by  an  order  of  the  Exchequer 
Division  on  22nd  of  November,  1875. 

The  defendant,  James  Dees,  having  also 
died,  the  two  surviving  defendants  ap- 
pealed to  the  Court  of  Appeal,  and  by  an 
order  made  on  the  2l8t  of  February,  1876, 
the  Court  of  Appeal  affirmed  the  decision 
of  the  Exchequer  Division. 

This  appeal  was  now  brought  against 
the  lafit-mentioned  decision. 

Sir  J.  Holker  (Aitomeij-Oefieral)  and 
Mr,  T.  H,  Baylis  (Mr.  Howard  Vincent 
with  them),  for  the  appellants. — The  first 
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question  in  this  case  is  as  to  the  liability 
of  the  defendants  in  respeot  of  the 
damage  done  by  the  water  which  came 
npon  the  broken  ground  and  percolated 
through  it,  and  by  gravitation  found  its 
way  into  the  plaintiff's  mine.  In  Baird 
V.  WtUiamson  (1)  the  owner  of  the 
upper  mines  was  held  liable,  because 
he  pumped  up  water  which  flowed  into 
the  lower  mines ;  but  it  is  now  conclu- 
sively  settled  that  when  in  the  natural 
user  of  the  land  mineral  workings  have 
caused  the  surfiace  to  subside,  and  injury 
is  thereby  caused  to  an  adjacent  lower 
coal  mine  by  mere  gravitation  and  per- 
colation, there  is  no  valid  claim  for 
damages — Smith  v.  Kenrich  (2),  Ey- 
lands  V.  Fletcher  (3),  WiUim  v.  Wad- 
dea(4y 

Secondly,  as  regards  the  overflow  of 
the  brook.  The  defendants  as  owners 
of  the  land  had  a  perfect  right  to  divert 
the  watercourse,  being  only  bound  to 
make  the  diverted  course  as  capable  as 
the  original  course  of  carrying  off  water. 
In  this  case  it  is  clearly  proved  that  the 
Tainfall  was  extraordinary,  and  caused 
an  overflow  of  all  the  rivers  and  brooks 
in  the  neighbourhood.  There  can  be 
no  doubt  that  this  brook,  if  still  running 
in  its  old  course,  would  have  neverthe- 
less overflowed.  An  owner  of  land  is 
under  an  obligation  to  take  reasonable 
care  that  his  fences  or  embankments 
are  in  a  secure  state,  so  as  to  prevent 
injury  to  adjoining  land — Buxton  v.  The 
North^Edsteni  Railway  Company  (5). 
But  there  is  no  liability  attaching  to 
landowners  for  the  consequences  of  an 
overflow  from  their  land,  which  is  caused 
by  vis  mayor,  or  act  of  God — Nichols  v. 
Marsland    (6).      The    defendants    have 

(1)  16  Com.  B.  Rep.  N.S.  876 ;  s.  c.  33  Law  J. 
Bep.  C.P.  101. 

(2)  7  Com.  B.  Rep.  615;  b.  c.  18  Law  J.  Rep. 
C.P.  172. 

(3)  37  Law  J.  Rep.  Exch.  161 ;  8.  c.  Law  Rep. 
3  B.  &  I.  App.  330. 

(4)  Law  Rep.  2  App.  Cas.  (Sc.)  96. 

(6)  9  B.  &  S.  824;  s.  c.  37  Law  J.  Rep.  Q.B. 
268 ;  Law  Rep.  3  Q.B.  549. 

(6)  44  Law  J.  Rep.  Exch.  134;  s.  c.  Law 
Bep.  10  Exch.  266 ;  affirmed  on  appeal  46  Law 
jr.  Rep.  174 ;  0.  c.  Law  Rep.  2  Ex.  Div.  1. 


taken  ail  reasonable  care  and  precau- 
tion against  accident,  and  are  thereby 
protected  from  liability  —  Garstairs  v. 
Taylor  (7).  The  case  of  Cromptmi  v. 
Lea  (8)  decided  that  the  owners  of 
upper  mines  cannot  be  restrained  from 
ordinary,  reasonable  and  proper  work- 
ing of  their  mines,  even  though  such 
working  may  cause  an  overflow  into  ad- 
joining mines  and  consequent  injury. 
According  to  the  principle  of  that  de- 
cision the  defendants  ought  not  to  be 
held  liable  for  damages  in  this  case. 

Mr,  0,  Oromptoii  (Mr,  Herschell  with 
him)  for  the  respondent,  was  not  called 
upon  to  argue. 

Lord  Penzance. — The  plaintiff"s  claim 
in  this  case  was  for  damages  in  respect 
of  the  injury  caused  to  his  mine  by  the 
flood  water,  which  he  alleges  that  the 
defendants  wrongfully  caused  to  flow 
into  it.  The  water  in  question  flowed 
down  into  the  defendants*  own  mine 
through  certain  fissures  or  cracks  in  the 
surface  of  the  soil  above  (and  particu- 
larly through  a  hole  known  as  Paddy 
Murray*s  Cut),  which  had  been  caused 
by  the  defendants  having  removed  the 
soil  below  in  the  course  of  their  mining 
operations,  and  from  the  defendants' 
mine  it  flowed  into  the  plaintifi'*s. 

Your  Lordships  cannot  be  asked,  after 
the  decision  of  this  House  in  the  recent 
case  of  Wilson  v.  Waddell  (4),  to  hold 
that  the  defendants  are  liable  as  for  a 
wrongful  act  for  thus  cracking  and  laying 
open  the  soil  above  his  own  mine,  so  as 
to  let  through  the  rain-water  which  might 
fall  thereon. 

Nor  indeed,  although  such  a  claim  was 
originally  made  in  the  declaration,  was 
it  persevered  in  at  your  Lordships*  bar ; 
but  the  plaintiff's  ground  of  complaint 
was  narrowed  to  this,  that  the  defendants 
had  diverted  a  natuial  watercourse  which 
ran  across  and  over  his  mine,  and  that 
the  diverted  watercourse  had  been  so  in- 
efficiently constructed,  that  on  the  occa- 
sion of  certain  heavy  falls  of  rain  the 
water  flowed  over  the  top  of  the  artificial 

(7)  40  Law  J.  Rep.  Exch.  129 ;  a.  c.  Law  Rep. 
6  Exch.  217. 

(8)  44  Law  J.  Rep.  Chanc.  69 ;  s.  c.  Law  Rep. 
19  Eq.  116. 
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bank  of  the  watercourse,  carried  away  a 
part  of  that  bank,  and,  thus  released, 
poured  down  in  large  quantities  through 
the  fissures  and  holes  in  the  surface,  and 
flooded  the  plaintiff's  mine. 

The  answer  of  the  defendants  to  this 
complaint  was,  as  presented  to  your 
Lordships  in  argument,  that  the  new  and 
diverted  watercourse  was  as  efficient  for 
carrying  off  the  water  as  the  old  one  had 
been,  but  that  the  rainfall  and  flooding 
was  of  so  unusual  and  exceptional  a  cha- 
racter, that  neither  the  new  nor  the  old 
watercourse,  if  it  had  been  in  existence, 
could  possibly  carry  off  the  water. 

The  case  has  been  before  two  juries. 
It  seems  to  have  been  withdrawn  from 
the  first,  but  on  the  second  occasion  the 
learned  Judge  left  several  questions  to 
the  jury  for  their  decision,  the  answers  to 
which  are  now  before  your  Lordships; 
and  the  contention  of  the  defendants  is, 
that  upon  those-  answers  and  upon  such 
inferences  of  fact  as  your  Lordships  may 
draw  from  the  evidence,  not  inconsistent 
with  those  findings,  the  defendants  are 
entitled  to  have  the  verdict  entered  for 
them. 

At  the  threshold  of  the  enquiry  as  to 
the  defendants*  liability  to  the  plaintiff 
lies  the  question.  What  obligations  did 
the  defendants  incur  when  they  diverted 
the  natural  watercourse  ?  It  is  not  a 
question  in  this  case  whether  the  defen- 
dants were  bound  thus  to  divert  the 
watercourse  before  they  pursued  their 
mining  operations  in  its  neighbourhood  ; 
and,  on  the  other  hand,  it  is  not  made  a 
ground  of  complaint  against  them  that 
they  did  divert  it.  But  in  diverting  it, 
what  were  their  obligations  ? 

Was  it  enough  to  make  the  new  and 
artificial  water  as  efficient,  but  no  more 
so,  than  the  old  and  natural  one,  so  that 
whatever  defects  in  capacity  or  otherwise 
the  old  one  had  might  without  respon- 
sibility be  reproduced  in  the  new  one  ? 

Or,  secondly,  were  they  bound  (as  they 
were  for  their  own  convenience  making  a 
new  and  artificial  watercourse)  to  con- 
struct it  in  such  a  manner  that  it  would 
be  capable  of  convoying  off  the  water  that 
might  flow  into  it  from  all  such  floods 
and  rainfalls  as  might  reasonably  be  anti- 
cipated to  happen  in  that  locality  ? 


Or,  thirdly,  were  they  bound  to  make 
provisions  for  any  such  quantities  of 
water  as  might  possibly  be  discharged 
into  it  from  any  mere  rainfall,  however 
heavy  and  however  contrary  to  all  pre- 
vious experience  ? 

The  choice  between  these  three  propo- 
sitions is  a  question  of  interest  capable  of 
being  very  variously  regarded;  and  be- 
fore a  decision  is  come  to  upon  it  the 
matter  should  be  very  carefully  con- 
sidered. ' 

For  my  own  part,  I  incline  to  think 
that  the  second  proposition  defines  the 
true  measure  of  the  defendants*  obliga- 
tions, but  I  desire  to  express  no  positive 
opinion  to  that  effect. 

For  I  submit  to  your  Lordships  that 
you  are  not  called  upon  to  give  your  ad- 
hesion to  either  of  these  propositions  on 
the  present  occasion,  inasmuch  as  which- 
ever of  the  above  three  propositions  may 
properly  define  the  defendants*  obliga- 
tions, it  is  plain  from  the  undisputed 
facts  of  the  case  that,  they  did  not  fulfil 
the  last  of  them ;  and  it  is,  I  think, 
equally  plain  that  the  jury  have  found 
that  they  did  not  fulfil  either  of  the  other 
two. 

I  will  shortly  point  out  that  this  is, 
so: — 

The  jury  first  say,  generally,  that  the 
flooding  was  caused  "by  the  act  of  the 
defendants,  as  distinguished  from  natural 
causes.**  In  their  next  answer  they  say 
the  flooding  was  caused  chiefly  by  "  di- 
verting the  stream,**  and  **  by  the  condi- 
tion of  the  new  channel.**  In  other 
words,  they  affirm  that  it  was  by  direct- 
ing the  stream  into  a  channel,  the  condi- 
tion of  which  was  not  sufficient,  that  the 
major  part  of  the  mischief  was  done. 

These  answers,  if  they  stood  alone, 
would  leave  it  open  to  be  contended  that 
the  "  condition  **  which  they  considered 
insufficient  was  a  condition  which,  al- 
though sufficient  to  meet  the  require- 
ments of  any  rainfall  which  might  rea- 
sonably be  expected,  was  yet  insufficient 
to  encounter  the  pressure  of  an  ex- 
ceptional rainfall,  such  as  could  not  be 
reasonably  anticipated. 

But  this  view  of  the  meaning  of  the 
jury  is  no  longer  possible  when  their 
answer  to  Question  i  is  considered.    The 
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qnesticm  was  pointedly  put  to  them — 
"  Was  the  flooding  occasioned  not  by  the 
insufficiency  of  the  channel,  but  by  the 
restUt  of  exceptional  rainfaU  ?  *'  And  the 
answer  is,  "  The  rainfall  was  exceptional, 
bat  the  new  channel  was  insufficient." 
To  which  they  add  in  their  5th  and 
last  answer:  "What  was  done  by  the 
defendants  wonld  have  been  done  in  the 
ordinary,  reasonable  and  proper  working 
of  the  mine,  if  the  diversion  of  the  stream 
had  been  properly  executed. " 

These  answers  make  it  clear,  I  think, 
that  the  insufficient  condition  of  the  new 
channel  to  which  the  jury  were  referring 
was  an  insufficiency  to  cope  with  a  rain- 
&11  not  exceptional,  or,  in  other  words,  a 
rain&ll  such  as  might  by  a  reasonable 
man  be  anticipated. 

The  remaining  point,  which  was 
chiefly  if  not  wholly  relied  upon  in  argu- 
ment before  the  House,  was  this  :  that  the 
new  watercourse  was  as  capable  of  carry- 
ing off  the  waters  on  the  occasions  in 
question  as  the  old  one  would  have  been. 
This  question,  it  was  argued,  had  never 
been  presented  to  the  jury,  whereas  the 
evidence  upon  it  was  largely  if  not  wholly 
in  favour  of  the  defendants. 

As  regards  the  weight  of  evidence,  I 
consider  it  is  not  open  to  this  House 
upon  this  appeal  (which  is  against  the 
discharge  of  a  rule  obtained  by  the  de- 
fendants to  enter  the  verdict  for  them 
upon  the  findings  of  the  jury)  to  enter- 
tain the  question  whether  the  verdict  was 
against  the  weight  of  evidence. 

And  as  regards  the  contentions  that 
the  comparative  capacities  of  the  two 
watercourses  were  never  submitted  to  or 
adjudicated  upon  by  the  jury,  I  conceive 
that  it  is  wholly  untenable  in  the  face  of 
the  following  question  put  by  the  Judge 
and  the  answer  given  by  the  jury :  "Was 
the  stream  in  its  diverted  course  more 
likely  to  overflow  in  time  of  flood,  and 
would  it  overflow  and  do  more  damage  to 
the  plaintiff  than  if  it  had  been  allowed  to 
flow  in  its  former  channel?'*  Answer: 
"  The  stream  in  its  diverted  course  would 
be  more  likely  to  overflow,  and  so  do 
more  damac^e  to  the  plaintiff." 

Nor  can  it  be  said  tliat  the  attention  of 
the  jury  was  not  called  to  the  full  mean- 
ing and  understanding  of  this  question. 
Vol.  47.-Q.B..  C.P.  &  Exch. 


For  in  the  summing-up  the  learned  Judge 
said :  "  Therefore  I  ask  this  question 
whether  the  flooding  was  occasioned  by 
the  diversion  of  the  stream  or  by  the 
deficient  condition  of  the  new  channel  or 
the  banks  thereof?  To  make  that  clear, 
I  may  also  ask  you  was  the  depth  of  the 
channel  such  as  to  make  it  as  capacious 
and  efficient  as  the  former  channel  ?  '* 

It  is  clear,  therefore,  I  think,  that  the 
jury  considered  the  new  channel  not  as 
efficient  as  the  old  one  wonld  have  been. 
And  although  it  seems  to  have  been 
proved  as  a  matter  of  measurement  that 
the  cubical  capacity  of  the  new  channel 
surpassed  that  of  the  old,  it  must  be 
borne  in  mind  that  the  bends  and  curves 
in  the  new  channel,  which  did  not  exist 
in  the  old  one,  n^ay  have  had  the  twofold 
effect  of  impeding  the  rapid  discharge  of 
a  great  body  of  water,  and  of  creating  by 
a  great  accumulation  of  water  an  unusual 
strain  upon  the  banks  at  the  points  where 
these  bends  occurred,  causing  the  over- 
flow of  the  water  and  the  gradual  de- 
struction of  the  banks  themselves.  The 
jury — several  of  whom  appeared  to  have 
viewed  the  spot — may  well  therefore  have 
been  justified  in  coming  to  a  conclusion 
against  the  sufficiency  of  the  new  water- 
course as  compared  with  the  old,  not- 
withstanding the  evidence  as  to  its  cubical 
capacity  upon  which  the  defendants' 
counsel  so  strongly  relied. 

For  these  reasons  I  submit  to  your 
Lordships  that  the  decision  of  the  Court 
of  Appeal,  affirming  the  decision  of  the 
Exchequer  Division,  should  be  affirmed 
by  this  House,  and  the  appeal  against  it 
be  dismissed  with  costs. 

Thb  Lord  Chancellor  (Lord  Cairns) 
concurred. 

Lord  Hatherley  concurred. 

Lord  Blackburn  concurred. 

Lord  Gordon. — I  also  concur.  I  would 
merely  add  that  the  circumstances  of  this 
case  are  different  from  those  of  Wilson  v. 
Waddell  (4). 

The  contention  of  the  appellant  in  this 
case  was  that  the  new  channel  was  suffi- 
cient for  carrying  off  the  water,  had  it 
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not  been  for  the  result  of  an  exceptional 
rainfall,  against  which  there  was  no  duty 
imposed  upon  them  to  provide.  But 
this  matter  was  submitted  to  the  jury  by 
the  learned  Judge  who  presided  at  the 
trial,  and  they  found  that  the  damage 
was  caused  by  the  insufficiency  of  the  new 
channel,  and  that  the  diversion  of  the 
stream  had  not  been  properly  executed. 
I  think  the  result  expressed  by  my  noble 
and  learned  friend  opposite  (LotcI  Pen- 
zance) is  fu\\j  supported  by  the  findings 
of  the  jury. 

JtidgmerU  appealed  from  affirmed, 
and  appeal  dismissed  with  costs. 


Solicitors — Gregory,  Rowcliffes  &  Co.,  agents  for 
J.  R.  Mosgrave,  Whitehaven,  for  appellants; 
Helder,  Roberts  &  Gillett,  agents  for  Brock- 
bank  &  Holder,  Whitehaven,  for  respondent. 


[IN  THE  COURT   OF   APPEAL.] 
(^Appeal  from  the  Queen^s  Bench  Division.) 
In  the  matter  of  an  arbitration  6e- 
1877.        tween  the   sandbach  cnARnr 

Nov.  7.  *        TRUSTEES  AND  THE  NORTH  STAP- 
.      FORDSHIRE  RAILWAY  COMPANY.* 

Lands  Clauses  Consolidation  Acts^  1845 
(8  Vict  c.  18),  and  1869  (32  ^  83  Vict. 
c.  18),  s,  1 — Compensation  for  Land  taken 
— Costs  of  Arbitration — Taxation  by  Master 
— Jurisdiction  of  Court  to  review. 

Where  the  costs  of  an  arbitration^  held  to 
settle  the  compensation  to  be  paid  for  land 
taken  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  have  been  taxed  by  a  master 
under  section  1  of  the  amending  Act  of 
1869,  the  Court  has  no  jurisdiction  over  the 
taxation  and  cannot  review  it, 

Owen  v.  The  London  and  North  West- 
em  Railway  Company  approved. 

This  was  a  motion  bv  way  of  appeal 
from  a  refnsal  of  the  Queen's  Bench 
Division  to  grant  a  rule  calling  on  the 
North  Staffordshire  Railway  Company 
to  shew  canse  why  the  master  should  not 
review  his  taxation  of  costs  in  this  matter, 
and  also  state  in  his  allocatur  the  grounds 
and  reasons  of  his  decision  upon  certain 

*  Coram  Bramwell,  L.J. ;  Brett,  L. J. ;  and 
Cotton,  L.J. 


objections  made  by  the  i^plicants;  and 
for  a  mandamus. 

It  appeared  on  the  affidavits  that  the 
railway  company  had  taken,  nnder  com- 
pulsory powers,  certain  land  belonging  to 
the  Sandbach  Charity  Trustees.  These 
trustees  claimed  6,150Z.  for  the  land, 
the  railway  company  offered  1,50(W.,  and 
an  arbitration  was  held  at  the  request 
of  the  railway  company,  pursuant  to  the 
provisions  of  the  I^nds  Glauses  Consoli- 
dation Act,  1845  (8  Vict.  c.  18),  when 
the  sum  of  3,6502.  was  awarded  as  the 
price  of  the  land  taken. 

Application  was  made  to  one  of  the 
masters  of  the  Superior  Courts,  and  he 
taxed  and  settled  the  costs  of  and  inci- 
dental to  the  arbitration,  pursuant  to  the 
provisions  of  32  &  33  Vict.  c.  18.  s.  1  (1). 

The  trustees  being  dissatisfied  with  the 
taxation  applied  to  the  Queen's  Bench 
Division  for  a  rule  nisi  to  review  the  mas- 
ter's taxation,  and  this  being  refused  on 
the  ground  that  the  case  was  governed  by 
Owen  V.  The  London  and  North  Western 
Railway  Company  (2),  they  appealed. 

A.  Brown,  for  the  trustees. — The  decision 
of  the  Queen's  Bench  Division  was  based 
on  the  judgment  in  Owen  v.  The  London 
and  North  Western.  Railway  Company  (2), 
but  since  that  case  was  decided  an  Act 
has  been  passed  amending  the  Lands 
Clauses  Consolidation  Act,  1845,  and 
section  1  of  this  later  Act  (32  &  33  Vict, 
c.  18)  (1)  has  altered  the  position  of  the 
taxing  masters.  The  fees  are  no  longer 
taken  by  the  masters  for  their  own  use, 
but  are  taken  by  the  Treasury;  the 
masters  are  not  now   personce  designatas 

(1)  82  &  33  Vict.  c.  18.  s.  1.—"  Where  in  Eng- 
land under  *  the  Lands  Clauses  Consolidation  Act, 
1845/  or  any  Act  incorporating  the  same,  any 
question  of  disputed  compensation  is  determined 
by  arbitration,  the  costs  of  and  incidental  to  the 
arbitration  and  to  the  award  shall,  if  either  party  so 
requires,  be  taxed  and  settled  as  between  the 
parties  by  any  one  of  the  taxing  masters  of  the 
Superior  Courts  of  Law,  and  such  fees  may  be 
taken  in  respect  of  the  taxation  as  may  be  fixed  in 
pursuance  of  the  enactments  relating  to  the  fees 
to  be  demanded  and  taken  in  the  offices  of  such 
masters,  and  all  those  enactments,  including  the 
enactments  relating  to  the  taking  of  fees  by  means 
of  stamps,  shall  extend  to  the  fees  in  respect  of 
the  said  taxation." 

(2)  37  Law  J.  Rep.  Q.B.  35  ;  8.  c.  Law  Rep.  3 
Q.B.  54. 
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under  the  Act,  bat  are  officers  of  the 
Court,  and  therefore  subject  to  the  juris- 
diction of  the  Court.  Moreover,  this  case 
is  not  governed  by  the  decision  in  Owen 
V.  The  London  and  North  Western  BaUway 
Company  (2),  for  that  was  a  decision  on 
the  costs  of  an  enquiry  before  a  jury, 
whereas  the  present  case  relates  to  the 
costs  of  settling  compensation  by  arbi- 
tration, so  that  the  proceedings  are  really 
in  this  Court,  for  section  36  of  the  Lands 
Glauses  Consolidation  Act  provides  that 
the  submission  to  arbitration  "  may  be 
made  a  rule  of  any  of  the  Superior  Courts," 
and  if  that  be  so,  then  it  must  be  the 
business  of  the  Court  to  tax  the  costs,  and 
the  master  can  only  act  as  the  delegate  of 
the  Court,  and  his  taxation  is  thus  subject 
to  review  by  the  Court. 

Bramwell,  L.J. — I  think  that  this  mo- 
tion must  fail,  and  that  this  appeal  must 
be  dismissed.  We  have  been  asked  to  grant 
a  mandamus ;  but  the  answer  to  that  is, 
that  the  master  has  not  declined  jurisdic- 
tion. We  cannot  grant  a  certiorari  be- 
caaae  the  master  has  only  exercised  a 
jurisdiction  which  he  undoubtedly  pos- 
sesses. The  one  question,  therefore,  which 
we  have  to  consider  is,  whether  we  have 
jurisdiction  to  review  the  taxation  of  the 
costs  by  the  masfcer  in  this  matter.  Now 
it  is  clear  from  the  case  of  Owen  v.  l!he 
London  and  North  Western  Railway  Oom- 
pany  (2),  that  no  such  jurisdiction  exists 
in  the  case  of  the  costs  of  an  enquiry 
before  a  sheriff  and  a  jury  under  the  Ijands 
Clauses  Consolidation  Act ;  but  it  is  said 
that,  where  the  compensation  to  be  paid 
under  that  Act  has  been  settled  by  ar- 
bitration, the  Court  has  jurisdiction  over 
the  proceedings,  because  the  submission 
to  arbitration  may  be  made  a  rule  of 
Court,  and  that  we  are,  therefore,  entitled 
in  this  case  to  review  the  taxation  of  costs 
made  by  the  master  in  pursuance  of  the 
provisioQS  of  the  I'ands  Clauses  Consoli- 
dation Act  of  1845,  and  the  amending  Act 
of  1869.  It  is  true  that  the  words  in  the 
1st  section  of  the  amending  Act  of  1869 
are  different  from  those  used  in  the  ori- 
ginal Act ;  but  I  do  not  think  that  these 
changes  niake  any  real  difPei^nce  in  the 
position  of  the  taxing  officer;  he  still,  I 
think,  remains  the  persona  desiynata  under 
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the  Act,  and  although  the  fees  for  taxa- 
tion are  now  taken  by  the  Treasury  his 
relation  to  the  Court  is,  in  my  opinion, 
unaltered.  The  old  law  stiU  remains,  and 
the  Court  has  no  more  power  now  to 
review  such  a  taxation  as  this,  than  it  had 
before  the  amending  Act  of  1869  was 
passed.  If  the  Legislature  had  intended 
to  change  the  law  ^e  statute  would  have 
said  so,  and  provision  would  have  been 
made  that  the  Court  should  tax  the  costs  ; 
but  we  do  not  find  any  words  to  this  ef- 
fect ;  it  is,  on  the  contrary,  expressly 
enacted  that  the  masters  shall  tax  these  ' 
costs,  and  that  too,  as  I  think,  without  any 
appeal  to  the  Court.  I  am,  therefore,  of 
opinion  that  this  appeal  must  be  dismissed. 

Breti,  L.J. — I  also  think  that  this  ap- 
plication must  be  refused.  Jurisdiction 
has  not  been  declined,  so  there  is  no 
ground  for  granting  a  mandamus,  and  the 
master  exercised  the  jurisdiction  which  he 
undoubtedly  possessed,  and  therefore  a  cer- 
tiorari cannot  issue.  Owen  v.  The  Lmidon 
mid  North  Western  Railway  Company  (2) 
decided  two  points — ^first,  that  in  the  ordi- 
nary cases  of  taxation  of  costs,  the  Court 
itself  really  taxes  the  costs,  and  the  mas- 
ters, as  the  delegated  officers  of  the  Court, 
act  in  such  proceedings  for  the  Court, 
and  carry  out  part  of  the  process  of  the 
Court  under  the  control  of  the  Court. 
The  second  point  decided  was,  that  under 
the  Lands  Clauses  Consolidation  Act  tho 
master  is  an  official  appointed  by  that  Act, 
to  tax  costs  incurred  under  that  Act, 
and  that  the  master  when  so  acting  is  in 
no  sense  an  officer  of  the  Court.  I  think 
that  both  these  points  were  rightly  de- 
cided, and  I  am  further  of  opinion  that 
the  proceedings  under  the  arbitration 
sections  of  the  Act  are  not  proceedings  in 
the  High  Court ;  but  that  such  proceed- 
ings stand  in  the  same  relation  to  tho 
Court  as  does  an  assessment  by  a  jury  of 
compensation  under  the  Lands  Clauses 
Consolidation  Act.  If  so,  then  the  principle 
of  Owe7i  V.  The  London  and  North  Western 
Railway  Company  (2)  applies,  and  we 
have  no  jurisdiction  in  the  matter.  I  do 
not  think  that  the  fact  that  by  a  later 
statute  the  fees  for  taxation  are  to  be' 
received  by  the  Treasury  instead  of  by  the 
master  makes  any  difference.     Nor  does 
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the  fact  that  the  submission  to  arbitration 
may  be  made  a  rule  of  Court  alter  the 
case,  as  this  is  only  done  for  the  purpose 
of  issuing  execution,  that  is  to  say,  for  a 
ministerial  purpose,  and  it  does  not  give 
the  Court  any  jurisdiction  over  the  pre- 
liminary stages  of  the  arbitration.  The 
practice  of  the  Chancery  Division  is  based 
on  reasons  which  are  quite  distinct  from 
those  which  apply  to  this  case,  as  there 
the  first  step  is  the  obtaining  an  order  of 
the  Court  to  tax,  so  that  the  whole  case 
is  at  once  brought  within  the  jurisdiction 
of  the  Court ;  whereas  in  cases  such  as 
the  present,  the  parties  of  their  own 
accord  apply  to  the  master  to  tax  the  costs, 
and  the  leave  of  the  Court  is  not  required. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
Motion  refused. 

Solicitors — Henry  Tyrrell,  agent  for  Challinor  & 
Co.,  Leek,  for  applicants;  Burchells,  agents  for 
Keary  &  AlarBhall,  Stoke-upon-Trent,  for  re- 
spondenta. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1877     r  T^^^^^     (respondent)     v.    THE 

J  g  <         MELTHAM       LOCAL     BOARD       OP 

""^    *  [     HEALTH  (appellants). 

Action — Limitation — Local  Board  acting 
as  Surveyor  of  Highways — 11  ^12  Vict, 
c.  63.  ss,  117  ^  139—5  ^  6  Will,  4.  c.  50. 
s.  109. 

By  s.  109  of  the  Highway  Act,  5^6 
Will.  4.  c.  50,  no  action  is  to  he  brought 
against  any  person  for  anything  done  under 
that  Act  after  three  months  after  the  fact 
committed,  for  which  such  action  was 
hrcught.  The  Public  Health  Act,  1848 
(11  ^  12  Vict,  c.  G3),  s.  117,  constitutes 
the  local  Board  of  Health  surveyor  of 
highways,  with  all  the  powers  of  any  such 
surveyor  in  England,  and  by  section  139  q/" 
that  Act  every  action  against  any  hispector, 
or  any  person  acting  under  the  general 
Board,  of  Health,  or  the  officer  of  health, 
clerk,  surveyor,  inspector  of  nuimnces,  or 
officer  acting  under  the  direction  of  the 
local  Board,  for  anything  done  under  the 
provisions  of  that  Act,  is  to  be  comm&iiced 
within  six  months  after  the  accrual  of  the 
cause  of  action,  and  not  afterwards: — 
Held,  that  an  action  of  trespass  against  a 


local  Board  of  Health  for  am  act  done 
by  the  Board  as  surveyor  of  highways, 
which  was  commenced  less  than  six  months, 
though  m^ore  than  three  months  after  the 
alleged  trespass,  was  not  too  late. 

Appeal  from  the  decision  of  the  Judge 
of  the  County  Court  of  Yorkshire,  holden 
at  Huddersfield.  The  action  was  brought 
on  the  22nd  of  February,  1875,  in  the 
said  County  Court,  by  the  plaintiff 
against  the  said  local  Board,  to  recoyer 
damages  for  a  trespass  committed  by  the 
defendants  on  the  plaintiff's  premises  at 
Meltham,  in  Yorkshire,  on  the  27th  of 
October,  1874. 

The  act  constituting  the  trespass  was 
the  removal  of  an  iron  railing  which  the 
plaintiff  had  erected  on  a  wall,  which  the 
plaintiff  claimed  to  be  his,  but  which  the 
defendants  alleged  formed  part  of  the 
highway.      The  act  complained  of   was 
done  by  the  defendants  as  surveyors  of 
highways,  and  it  was  objected  at  the  trial, 
on  their  behalf,  that  the  action  waa  too  late, 
it  having  been   commenced  more  than 
three  months  after  the  alleged  trespass ; 
and  in  support  of  this  objection  reliance 
was  placed  on  section  109  of  the  general 
Highway  Act,  5  A  6  WiU.  4.  c.  60,  which 
requires  actions  against  the  surveyor  of 
highways  for  acts  done  under  the  Highway 
Act  to  be  brought  within  three  calendar 
months  after  the   cause  of  action   arose. 
The  learned  County  Court  Judge  over- 
ruled this  objection,  holding  that  the  de- 
fendants were  sued  as  a  corporate  body 
constituted  under  the  Public  Health  Act, 
1848  (11  &  12  Vict.  c.  Q'6),  and  that  the 
plaintiff  was    therefore    entitled  to   the 
benefit  of  section  139  of  that  Act  which 
fixes  the  period  within  which  an  action 
must  be  brought  at  six  months.     The  case 
thereupon  proceeded,  and  the  County  Court 
Judge  having  ultimately  given  a  verdict 
for  the  plain  tiff  for  the  amount  of  damages 
claimed,   the  defendants    appealed ;  and 
the  question  now  before  this  Court  was 
whether  the  action  was  brought  in  time, 
it  having   been   commenced  more   than 
three   months,  but  less  than  six  moiiths 
after  the  cause  of  action  had  arisen. 

L.  A,  Smith,  for  the  appellants. — The 
defendants  did  the  act  complained  of  as 


Digitized  by 


Google 


MICHAELMAS  1877  to  MICHAELMAS  187S. 


Vol.  47.] 

Tm/Iot  y,  MeUhtm  Local  Board  of  Health,  C.P. 

surveyors  of  highways,  and  the  time  for 
bringing  the  action  is  therefore  governed 
by  5  A  6  Will.  4.  c.  50.  s.  109  (1).  The 
site  of  the  plaintifE's  wall  was  supposed 
by  the  defendants  to  have  formed  part  of 
the  highway,  and  if  it  did  the  surveyor  of 
the  highways  would,  under  5  &  G  Will.  4. 
e.  50.  8. 69,  have  had  power  to  take  down 
the  railings,  the  subject  of  this  action,  as 
an  encroachment  on  the  highway.  The 
Local  Board,  the  defendants  in  this  action, 
being  constituted  the  surveyor  of  high- 
ways by  11  &  12  Vict.  c.  63.  s.  117,  with 
"all  such  powers,  authorities,  duties  and 
liabilities  as  any  surveyor  of  highways  in 
England,"  are  entitled  to  say  that  they 
did  the  act  complained  of  as  such  sur- 
veyor, and  under  the  authority  of  5  &  6 
Will.  4.  c.  50.  s.  69  (which  last  section 
is  by  24  A  25  Vict.  c.  61.  s.  26,  expressly 
declared  to  apply  to  all  encroachments 
on  highways  maintained  by  a  local  au- 
thority), and  consequently  the  109th  sec- 
tion of  5  &  6  Will.  4.  c.  50,  limiting  the 
time  of  action,  applies.  The  learned 
County  Court  Judge  was  of  opinion  that 
the  action  was  brought  against  the  de- 
fendants as  a  local  Boaid,  under  11  &  12 
Vict.  c.  63  (The  PubUc  Health  Act, 
1848),  and  that  therefore  the  proceedings 
and  time  for  bringing  them  must  be  go- 
verned by  that  Act,  and  not  by  5  &  6 
Will.  4.  c.  50.  s.  109,  and  consequently 
the  plaintiff  had  the  six  months  limited 
by  the  139th  section  of  11  &  12  Vict. 
c.  63  (2),  for  bringing  his  action.     That 

(1)  The  following  is  the  commencement  of  sec- 
tion 100  of  6  &  6  Will.  4.  c.  60 :  '*  No  action  or 
suit  shall  be  commenced  against  any  person  for 
anything  done  in  pursuance  of  or  under  the  autho- 
rity of  Uiis  Act,  until  twenty-one  days'  notice  has 
been  given  thereof  in  writing  to  the  justice,  sur- 
reyor  or  person  against  whom  such  action  is  in- 
tended to  be  brought,  nor,  after  sufficient  satis- 
£M!tion  or  tender  of  satisfaction  has  been  made  to 
the  party  aggrieved,  nor  after  three  calendar 
months  next  after  the  fact  committed  for  which 
such  action  or  suit  shall  be  so  brought/* 

(2)  The  following  is  the  material  part  of  sec- 
tion 139  of  11  &  12  Vict.  c.  63 :  **  No  writ  or  pro- 
cess shall  be  sued  out  against  or  served  upon  any 
superintending  inspector,  or  any  officer  or  person 
acting  in  his  aid,  or  under  the  direction  of  the 
general  Board  of  Health  nor  against  the  Local 
Board  of  Health  or  any  member  thereof,  or  the 
officer  of  health,  clerk,  surreyor,  inspector  of 
nuisances  or  other  officer  or  person  whomsoever, 
aciiiig  under  the  direction  of  the  said  local  board, 


li 


statute,  however,  does  not  empower  the 
surveyor  to  abate  an  encroachment  or 
nuisance  on  the  highway,  and  the  tres- 
pass therefore  complained  of  in  this  ac- 
tion was  not  *'  anything  done  or  intended 
to  be  done  under  the  provisions  of  that 
Act,"  and  consequently  that  139th  sec- 
tion does  not  apply  here. 

Morton  Daniel  (Ootdd  with  him),  for 
the  respondent. — The  defendants  wore 
acting  under  11  &  12  Vict.  c.  63,  when 
they  did  the  act  which  is  the  subject  of 
this  action,  because  by  section  117  of 
that  Act  the  local  Board  of  Health  is 
"  to  execute  the  office  of  and  be  surveyor 
of  highways,  and  have  all  Huch  powers, 
authorities,  duties  and  liabilities  as  any 
surveyor  of  highways  in  England.'*  When 
therefore  the  defendants  acted  as  sur- 
veyor of  highways  as  they  did  in  the 
present  case  they  did  so  under  the  autho- 
rity which  is  so  given  them  by  this  section 
117  of  11  &  12  Vict.  c.  63.  The  act  was, 
therefore,  done,  or  intended  to  be  done, 
under  that  Act,  and  the  139th  section  ap- 
plies. The  Public  Health  Act,  1875  (38  A 
39  Vict.  c.  55),  s.  264,  adopts  the  language 
of  this  139th  section  of  11  A  12  Vict, 
c.  63,  which  shews  that  the  Legislature 
did  not  consider  that  the  109th  section  of 
5  «&  G  Will.  4.  c.  50,  should  be  in  force 
with  respect  to  actions  against  the  local 
board,  for  if  it  had  intended  that  actions 
should  be  commenced  against  the  board 
sooner  than  six  months,  when  it  had 
acted  as  such  highway  surveyor,  it  would 
have  said  so  in  so  many  words,  or  else 
have  repeated  the  5  &  6  Will.  4.  c.  50. 
s.  109.  As  it  is,  that  109th  section  is  im- 
pliedly repealed. 

L,  A.  Smith  replied. 

Grove,  J. — The  point  in  this  case, 
though  a  short  one,  is  not  free  from 
doubt.  1  think  that  the  view  taken  of 
it  by  the  learned  County  Court  Judge 
was  right,  and  that  section  139  of  11  & 
12  Vict.  c.  63,  limiting  the  time  to  six 

for  anything  done  or  intended  to  be  done  under 
the  provisions  of  tliis  Act,  until  the  expiration  of 
one  month  next  after  notice  in  writing  shall  have 
been  delivered  to  him,"  &c.  '*and  every  such 
action  shall  be  brought  or  commenced  witbin  six 
months  next  after  the  accrual  of  the  cause  of 
action  aud  not  afterwaivls." 
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Taylor  v.  Mdtham  Local  Board  of  Health,  C.P. 
months  for  brining  an  action  against  the 
local  Board,  applies  to  this  case,  and  con- 
quently  that  this  action  was  brought  in 
time.  By  the  11  &  12  Vict.  c.  63.  s.  117, 
the  local  Board  is  created  surveyor  of 
highways,  and  is  "to  execute  the  office 
of  and  be  surveyor  of  highways,  and  have 
all  such  powers,  authorities,  duties  and 
liabilities  as  any  surveyor  of  highways  in 
England.'*  Then  section  130  limits 
actions  against  the  local  Board  to  six 
months  "  for  anything  done  or  intended  to 
be  done  under  tne  provisions  of  this  Act." 
It  has  been  contended  that  the  act  com- 
plained of  by  the  plaintiff  in  this  case 
was  not  done  by  the  defendants  under 
the  provisions  of  the  Act  of  11  &  12 
Vict.  c.  63,  but  under  the  Highway  Act, 

5  &  6  Will.  4.  c.  50.  Now  I  take  it  that 
when  powers  under  the  Act  6  &  6  Will. 
4.  0.  50,  are  granted  to  the  local  Board 
by  this  Act  of  11  &  12  Vict.  c.  63,  it 
is  not  an  unreasonable  construction  to 
say  that  the  local  Board  act  as  much 
under  the  latter  statute  as  under  the 
former  one,  and  to  consider  that  the 
Board  is  as  much  empowered  to  act  as 
surveyor  of  highways  as  if  the  powers 
given  by  5  &  6  Will.  4.  c.  50,  were  for 
that  purpose  repeated  in  the  11  &  12 
Vict.  c.  63.     Moreover  section  139  of  11 

6  12  Vict.  o.  63  enacts,  "  that  no  writ  or 
process  shall  be  sued  out  against  or  served 
upon  any  superintending  inspector,  or 
any  officer  or  person  acting  in  his  aid,  or 
under  the  direction  of  the  general  Board 
of  Health,  nor  against  the  local  Board  of 
Health  or  any  member  thereof,  or  the 
officer  of  health,  clerk,  surveyor,  in- 
spector of  nuisances  or  other  officer  or 
person  whomsoever,  acting  under  the 
direction  of  the  said  local  Board,"  until 
after  a  certain  notice,  and  the  action 
is  to  be  brought  within  six  months.  If  it 
had  been  intended  to  separate  the  case 
of  acting  under  5  &  6  Will.  4.  c.  50  from 
acting  under  11  &  12  Vict.  c.  63,  and  to 
retain  the  three  months*  time  of  limita- 
tion of  fiM3tions  for  acts  done  as  surveyor 
of  highways  (which  obviously  is  not  to 
apply  to  all  the  officers  mentioned  in  this 
130th  section),  one  would  not  expect  to 
find  all  the  officers  grouped  together  as 
they  are  in  this  section.  It  is  plain  that 
the  six  months*  limitation  is  to  apply  to 


some  of  these,  and  if  the  contention  of 
the  appellants  is  to  prevail  each  class  of 
officer  would  have  a  different  privilege  as 
to  the  time  within  which  an  action  might 
be  brought  against  him  according  as  such 
time  might  be  limited  by  some  other 
statute,  notwithstanding  there  is  here  a 
general  clause  of  limitation  which  is  to 
apply  to  all  of  them.  It  appears  to  me 
that  the  reasonable  construction  is  to  say 
that  the  six  months*  limitation  is  to  apply 
to  all  these  officers  when  acting  under 
the  PubUc  Health  Act,  1848,  and  that 
they  are  so  acting  when  they  are  acting 
as  surveyor  of  highways,  as  but  for  this 
Act  they  would  not  be  empowered  to  do 
so ;  consequently,  I  think  'this  139th  sec- 
tion applies  to  this  case.  I  may  add  that 
The  PubUc  Health  Act,  1875,  to  which 
we  have  been  referred  by  Mr.  Daniel 
is  important,  although  not  passed  until 
after  the  present  action  was  brought, 
since  it  may  be  regarded  as  a  legislative 
interpretation  of  the  former  Act,  that  no 
different  provision  with  regard  to  the 
limitation  of  actions  was  contemplated 
for  the  Board  when  acting  as  surveyor  of 
highways. 

Denbian,  J. — I  am  of  the  same  opinion. 
This  is  one  of  those  cases  which  might 
I  think  be  decided  either  way,  there 
being  as  much  to  be  said  in  favour  of 
one  construction  as  of  the  other,  but  on 
the  whole  I  think  the  County  Court 
Judge  was  right.  I  think  that  the  act, 
though  one  which  would  have  been  an 
act  done  under  5  &  6  Will.  4.  c.  50,  was 
nevertheless  done  under  11  &  12  Vict, 
c.  63,  and  I  think  in  substance  it  was 
intended  by  the  latter  statute  that,  whe- 
ther  the  act  done  was  by  this  exercise  of 
powers  given  by  the  5  &  6  Will.  4.  c.  50, 
and  conferred  on  the  Board  by  the  11  & 
12  Vict.  c.  63,  or  by  the  exercise  of 
powers  given  for  the  first  time  by  the 
latter  statute,  there  should,  in  all  cases, 
be  a  six  months*  limitation  of  action. 

Decision  affirmed. 


Solicitors— Shnm,  Cros&mau  &  Co.,  agents  for  J. 
Sykes  &  Son,  Huddersfield,  for  appellants ; 
Torr,  .Tanewjiy,  T«gart  &  Co.,  agents  for  S.  S. 
Booth,  Huddersfield,  for  reapondenta. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

,L  AND  ANOTHER  V,  PBITOHETT  ; 
THE    CORPORATION     OP    HUD- 

DERSFIELD,  go/rnishees, 

AttachmmU  of  Debt — Oamtshee — ^^Dehts 
Ovnng  and  Accruing "  —  Oounty  Oourt 
Rules,  1875  {Order  XXIV.  rules  3  ^  4). 

Salary^  payable  quarterly,  and  not  due 
untU  a  future  date,  is  not  a  debt  "  due, 
ouring  or  accruing,**  and  cannot  be  attached 
under  Order  XXIV.  rule  4,  of  the  County 
Court  Rules,  1875. 

The  observations  of  Wightman,  J.,  arid 
Crompton,  J.,  in  Jones  v.  Thompson,  ap- 
proved and  followed. 

This  was  an  appeal  bj  the  Corporation 
of  Hnddersfield  against  a  decision  of  a 
County  Court  Judge,  by  motion  under 
the  County  Courts  Act,  1875  (38  &  39 
Vict.  c.  60.  s.  6).  The  following  are  the 
material  facts : — 

The  plaintiff,  at  a  Court  holden  at 
Hnddersfield,  on  the  17th  of  March, 
1876,  obtained  a  judgment  against  John 
Benson  Pritchett,  surgeon,  for  the  sum 
of  211.  2s.  2d.  and  costs,  the  whole  of 
which  was  due  from  the  defendant  under 
such  judgment.  It  appeared  that  Prit- 
chett had  been  duly  appointed  by  the 
Corporation  of  Hnddersfield,  with  the 
approval  of  the  Local  Government  Board, 
as  the  Medical  Officer  of  Health,  under 
and  pursuant  to  the  Public  Health  Act, 
1872,  for  the  borough  of  Hnddersfield,  at 
a  salary  of  250Z.  per  annum,  payable 
quarterly,  on  each  first  day  of  July, 
October,  January,  and  April  respectively ; 
but  as  a  matter  of  convenience  to  Prit- 
chett, payments  on  account  were  made 
monthly,  of  monthly  proportions  of  his 
salary,  amounting  to20Z.  16s.  8d.  (1). 

(1)  By  Bcction  6,  article  2,  of  the  circular  issued 
by  the  Local  Government  Board,  dated  the  14th 
of  August,  1872,  it  is  provided  that  the  salary  or 
remuneration  of  every  such  officer  shall  be  payable 
up  to  the  day  on  which  he  ceases  to  hold  the  office, 

and  no  longer and  in  case  he  shall  die 

whilst  holding  such  office,  the  proportion  of  salary 
(if  any),  remaining  unpaid  at  his  death,  shall  be 
paid  to  his  personal  representatives.  By  article  3 
the  salaiyor  remuneration  assigned  to  such  officer 
shall  be  payable  quarterly but  the  sani- 


On  the  23rd  of  May,  1877  (the  whole  of 
the  judgment-debt  due  from  Pritchett  as 
aforesaid  being  still  unsatisfied)  the  plain- 
tiffs took  out  a  garnishee  summons,  sup- 
ported by  the  usual  affidavit,  under  the 
County  Court  Rules,  1875  (2). 

The  garnishee  summons  was  served  on 
the  4th  of  June,  1877,  on  the  Corporation 
of  Hnddersfield,  and  required  them  to 
appear  at  the  County  Court  on  the  15th 
of  June,  1877,  to  shew  cause  why  an 
order  should  not  be  made  upon  them  for 
the  payment  of  the  amount  of  the  said 
judgment,  or  so  much  thereof  us  should 
equal  the  amount  of  the  debts  due,  owing 
and  accruing,  from  them  to  Pritchett. 

At  the  holding  of  the  Court,  on  the 
15th  day  of  June,  an  order  for  attach- 
ment for  salary  due  from  the  garnishees 
on  the  30th  of  Jane  then  last  was  made, 
and  the  County  Court  Judge  directed 
that  "the  sum  of  201.  16s.  Sd.,  or  so 
much  thereof  as  should  be  due  on  the 
30th  of  June  next,  be  attached  and  be 
then  paid  to  the  plaintiffs  in  part  satis- 
faction of  the  plaintiffs'  judgment- debt  of 
21Z.  2s.  2d.** 

A  rule  nisi  was  subsequently  obtained 
to  set  aside  the  above  order,  and  have 
judgment  entered  for  the  garnishees,  with 
costs,  on  the  ground  that  the  debt  at- 

tary  authority  or  authorities  may  pay  to  him  at 
the  expiration  of  every  calendar  month  such  pro- 
portion as  they  may  think  fit  on  account  of  the 
salary  or  remuneration  to  which  he  may  become 
entitled  at  the  termination  of  the  quarter." 

(2)  By  Order  XXIV.  rule  3,  a  plaintiff,  having 
obtained  judgment  against  a  defendant,  may,  at 
any  time,  after  such  judgment,  and  "upon  lodging 
with  the  registrar  of  the  Court  in  which  the  judg- 
ment was  given  an  affidavit,  stating  the  facts  of 
the  judgment,  and  of  its  being  unsatisfied,  and 
that  a  third  person  (heroinafter  called  the  gjir- 
nishee)  is  indebted  to  the  judgment -debtor,  and 
is,  quoad  such  debt,  within  the  jurisdiction  of 
the  Court,  enter  a  plaint  to  obtain  payment  to 
him  of  the  amount  of  the  debt  due  to  the  judg- 
ment-debtor from  the  garnishee.  By  rule  4  the 
summons  upon  such  a  plaint  is  to  bo  personally 
served  on  the  garnishee,  and,  when  so  served,  it 
shall  attach  in  the  hands  of  tlie  garnishee  all 
debts  due,  owing  or  accruing  from  him  to  the 
judgment-debtor," 
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HaU  V.  Pritchete,  Q.B, 

tached  by  the  said  order  was  not  a  debt 
due,  or  owing,  or  accming,  at  the  time  of 
the  issaing  of  the  snnimons,  or  at  the 
date  of  the  said  order. 

The  plaintiffs  did  not  appear,  but 

Holl  (R,  V,  Williams  with  him),  on 
behalf  of  the  garnishees,  supported  the 
rule. — The  whole  question  here  is  whether 
salary  which  does  not  become  due  till  a 
future  date  is  an  "  accruing  debt "  within 
Order  XXIV.  rule  4,  of  the  County 
Court  Rules,  1875.  There  must  be  a  per- 
fected debt ;  a  mere  inchoate  liability  can- 
not be  an  accruing  debt.  The  remarks  of 
Wightman,  J.,  and  Crompton,  J.,  in  Jones 
V.  Thompson  (3)  are  in  point.  There  the 
question  discussed  was  whether  a  verdict 
in  an  action  of  contract  for  unliquidated 
damages  was  a  debt,  "  owing  or  accruing," 
from  the  garnishees  to  the  judgment- 
debtor  within  the  meaning  of  the  Com- 
mon Law  Procedure  Act,  1864,  section  61, 
which  enables  a  Judge  to  order  that  all 
debts  owing  or  accruing  from  a  third 
person,  to  the  judgment-debtor  shall  be 
attached  to  answer  the  judgment-debt. 
In  the  course  of  his  judgment,  Wightman, 
J.,  remarks :  **  It  appears  to  me  that  it 
is  neither  a  debt  owing  or  accruing ;  the 
latter  word  can  only  be  applied,  in  my 
opinion,  to  a  dehitum  in  prcesenti  solvendum 
in  futuro.  There  must  be  a  debt  per- 
fected in  order  to  entitle  a  judgment- 
creditor  to  the  benefit  of  this  clause;" 
and  Crompton,  J.,  said  :  "  The  mere  fact 
that  it  is  most  probable  that  there  will  be 
a  debt  is  not  suflScient;  there  must  be 
an  actual  debt."  Again,  the  attachment 
if  allowed  would  have  to  be  conditional, 
viz.,  for  salary  to  bo  paid  if  it  became 
due,"  and  there  would  be  nothing  to  pre- 
vent such  an  attachment  from  being  ex- 
tended over  a  considerable  period.  In 
Tapp  V.  Jones  (4),  there  was  an  actual 
debt  due,  payable  by  instalments,  and 
Blackburn,  J.,  in  allowing  an  attachment 
to  extend  to  future  instalments,  expressly 
distinguished  that  case  from  one  like  the 
present. 

(3)  K  B.  &  K.  63 ;  s.  c.  27  Law  J.  Kep.  Q.B. 
234. 

(4)  44  Law  J.  Rep.  Q.H.  127  :  «.  c.  Law  Rop.  10 
Q.B.  Wl. 


.  OoCKBURN,  L.O.J. — I  think  the  obser- 
vations of  Wightman,  J.,  and  Crompton, 
J.,  contain  a  correct  exposition  of  the  law 
as  applicable  to  this  case.  Accordingly 
the  order  of  the  County  Court  Judge 
must  be  discharged,  and  our  judgment 
entered  for  the  garnishees. 

BiUe  absolute^  with  costs. 


Solicitors — Van  Sandau  &  Camming,  agents  for 
Joseph  Batlej,  Huddersfleld,  for  garnishees. 


[IN  THE  QUEEITS  BENCH  DIVISION.] 
1877      1 

j^         ,'2      (  LONDON  V.  EOPFEY. 

Practice  —  Case  remitted  for  Trial  to 
County  Court— \^  8f  20  Vict.  c.  108.  «.  26 
— Motion  for  New  Trials  when  to  be  made 
^^  Order  XXXIX.  rules  1  a^id  la. 

Where  an  action  brought  in  the  High 
Court  has  been  tried  in  a  County  Court, 
pursuant  to  a  Judge* s  order,  under  19  ^  20 
Vict.  c.  108.  s.  26,  a  motion  for  a  new  trial 
must  still  be  made  to  the  Divisional  Court 
within  fmr  days  from  the  day  of  trial;  the 
old  practice  as  to  actions  so  remitted  for  trial 
to  a  County  Court,  not  being  affected  by 
Order  XXXIX.  rules  1  and  la  of  the  Ju* 
dicature  Act. 

This  was  an  action  brought  in  the 
Queen's  Bench  Division,  which  had  been 
remitted  for  trial  to  the  Southwark  County 
Court,  under  19  <fc  20  Vict.  c.  108.  s.  26, 
afler  issue  joined.  The  trial  took  place 
on  the  14th  of  June,  before  the  County 
Court  Judge,  without  a  jury.  On  the 
2nd  of  July  the  defendant  moved  for  and 
obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  against  whicli. 

Cock  now  appeared  to  show  cause. — 
There  are  two  preliminary  objections  to 
the  defendant  being  heard.  First,  tlie 
application  is  to  the  wrong  Court ;  and, 
secondly,  if  to  the  right  Court,  it  is  out  of 
time.  This  action,  though  remitted  for  trial 
to  the  County  Court,  stiU  remains  in  the 
Superior  Court — Balmforth  v.  Pledge  (1). 

(1)  7  B.  &  8.  425;  s.  c.  35  Law  J.  Rep.  aB.  169 
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That  being  so,  Order  XXXIX.  rule  1  of 
the  Judicature  Act  applies,  and  the  trial 
having  been  by  a  Judge  without  a  jury, 
the  application  should  have  been  to  the 
Court  of  Appeal  (2). 

[CocKBDBN,  L.O.J.  —  The  Judge  men- 
tioned in  that  rule  does  not  mean  a 
County  Court  Judge.] 

If  80,  and  the  Judicature  Act  does  not 
apply,  the  defendant  ought  to  have  moved 
within  four  days,  according  to  the  old 
practice. 

A,  L,  Smith,  contra,  —  The  motion  is 
properly  made  to  a  Divisional  Court,  for 
though  it  must  be  admitted  that  the 
oanse  remains  in  this  Court,  though 
tried  in  the  County  Court,  yet  the  trial 
spoken  of  in  the  rule  means  before  a 
Judge  of  the  High  Court.  But  then  rule 
la  of  the  same  Order  gives  until  the  first 
four  days  of  the  following  sittings  for 
motion  for  a  new  trial  where  the  trial 
has  taken  place  elsewhere  than  in  Lon- 
don or  Westminster.  This  took  place  in 
Surrey,  so  the  defendant  was  in  ample 
time  (3). 

[Mellob,  J.  —  If  you  are  within  the 
rules  at  all,  are  you  not  within  rule  1, 
which  would  send  you  to  the  Court  of 
Appeal?] 

It  is  not  necessary  to  read  both  rules 
together. 

[CocKBUBN,  L.C.J. — The  provision  in 
rule  la  as  to  trials  elsewhere  than  in 
London  or  Middlesex,  relates  to  actions 
tried  at  assizes,  and  does  not  affect  ac- 
tions tried  in  County  Courts.] 

The  same  inconvenience  as  to  moving 
for  new  trials,  which  arises  in  the  case  of 
actions  tried  at  assizes,  occurs  also  where 
actions  are  remitted  to  distant  County 
Courts. 

(2)  Order  XXXIX.  rule  I— "Where  in  an  ac- 
tion in  the  Queen's  Bench,  Common  Pleas  op  Ex- 
chequer Division,  there  has  been  a  trial  by  a  jury, 
any  application  for  a  new  trial  shall  be  to 
a  Divisional  Court.  And  where  the  trial  has 
been  by  a  Judge  without  a  jury,  the  application 
for  a  new  trial  shall  be  to  the  Court  of  Ap- 
peal." 

(3)  Order  XXXIX.  rule  la — *'  An  application 
to  a  Divisional  Court  for  a  new  trial,  if  the  trial 
has  taken  place  in  London  or  Westminster,  shall 

be  made  within  four  days  after  the  trial 

if  the  trial  has  taken  place  elsewhere  than  in  Lon- 
don or  Middlesex,  the  motion  shall  be  made  with- 
in the  first  four  dajs  of  the  following  sittings." 

Vol.  47.— Q.B.,  C.P.  &  Exch. 


MICHAELMAS  1877  to  MICHAELMAS  1878. 


17 


[Mellob,  J. — The  old  practice  remains 
in  force  where  it  has  not  been  interfered 
with  by  the  rules  of  the  Judicature  Act.] 

CoCKBURN,  L.C.J. — I  think  that,  strictly 
speaking,  the  contention  that  the  de- 
fendant cannot  be  beard  upon  tbis  rule, 
is  right.  Order  XXXIX.  of  the  Judica- 
ture Act,  as  it  now  stands,  with  the  new 
rules  1  and  la  embodied  in  it,  does  not  apply 
to  cases  remitted  for  trial  to  the  County 
Court, s  and  while  the  trial  of  such  an 
action  before  the  County  Court  Judge 
without  a  jury  is  not  within  the  meaning 
of  the  words  in  rule  1,  so  as  to  necessi- 
tate the  application  for  a  new  trial  being 
made  to  the  Court  of  Appeal,  so  neither 
is  it  within  rule  la,  so  as  to  g^ve  the 
party  moving  until  the  first  four  days 
of  the  following  sittings  for  that  purpose. 
In  this  case,  therefore,  the  time  for  moving 
bad  expired,  and  the  defendant  was  too 
late ;  because,  wbere  not  altered  by  the 
rules,  the  practice  as  it  stood  before  the 
Judicature  Act  remains  in  force,  and 
similar  applications  must  by  the  old  prac- 
tice have  been  made  within  four  days 
after  the  trial.  The  Court  may  undoubt- 
edly modify  its  own  rules,  where  it  ap- 
pears to  be  essential  for  justice  that  it 
sbould  do  so  ;  but  I  do  not  think  this  is 
a  case  for  our  interference. 

Mellob,  J. — I  am  of  the  same  opinion. 
I  cannot  doubt  that  this  is  not  within  the 
purview  of  the  rules  which  govern  the 
procedure  on  application  for  new  trials 
in  causes  in  a  Divisional  Court,  and  tried 
before  a  Judge  of  the  High  Court  of  Jus- 
tice. These  cases  remitted  for  trial  to  a 
County  Court,  remain  therefore  for  this 
purpose  subject  to  the  old  practice;  and  by 
that  the  defendant  here  was  not  in  time. 
I  agree  in  thinking  that  this  is  not  a  case 
for  our  interference,  and  as  the  rule  has 
been  improperly  obtained,  it  must  be  dis- 
charged. 

Rule  discharged  with  costs. 


Solicitors — ^Ingledew,  Ince  &  Greening,  for  plain- 
tiff; Plews,  Irvine  &  Hodges,  for  defendant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1877.      V       HUDSON  AND   OTHERS   V. 
Nov.  19.    J  TOOTH. 

Prohibition — Public  Worship  Regulation 
Act  (37  ^  38  Vict,  c.  85),  ss,  7,  8,  9— 
Jnrisdiction  of  Judge — Requisition  to  hear 
at  a  particular  Place—zBequisition  of  Arch- 
bishop a  Condition  precedent  to  Jurisdic- 
tion, 

The  Public  Worship  Regulation  Act  (37 
^  38  Vict,  c,  85),  in  section  9,  enacts,  that 
when  a  representation  against  an  incum- 
bent v/nder  that  Ad  has  been  transmitted  by 
the  bishop  in  the  mode  prescribed  to  the 
archbishop  of  the  province,  ^^  the  arch' 
bishop  shall  forthwith  require  the  Judge** 
(i.e.,  the  Judge  of  the  Provincial  Courts  of 
Canterbury  and  York,  appointed  under  sec- 
Hon  7  of  the  Act)  "  to  hear  the  matter  of  the 
representation  at  any  place  within  the  dio' 
cese  or  province,  or  in  London  or  West- 
minster.** 

A  representation  under  this  Act  having 
been  in  due  course  transmitted  to  the  Arch' 
bishop  of  Canterbury  by  the  Bishop  of  Ro- 
chester, the  archbishop  sent  to  the  Judge  a 
requisition  to  hear  the  mutter  of  the  repre- 
sentation "  at  anyplace  in  London  or  West- 
minster,  or  vnthin  tJie  said  diocese  of  Ro- 
chester as  you  mxiy  deem  fit.** 

The  Judge  gave  due  notice  to  the  defen- 
dant that  the  case  would  be  heard  at  Lam- 
beth. Lambeth  is  in  the  province  of  Can- 
terbury, but  not  in  the  diocese  of  Rochester. 
The  defendant  did  not  appear,  and  the 
case  having  been  heard  in  his  absence, 
judgment  wa^ pronounced  against  him: — 

Held,  on  motion  for  a  prohibition,  that  all 
the  proceedings  before  the  Judge  were  void, 
on  the  ground  that  the  Judge  hod  no  juris- 
diction except  by  virtue  of  the  requisition  to 
him  of  the  archbishop,  and  that  the  arch- 
bishop ha/ving  limited  the  place  for  hearing, 
the  Judge  had  no  power  to  hear  the  case 
outside  the  limits  so  prescribed. 

This  was  a  rale  calling  upon  Lord 
Penzance  and  the  complainants  in  a 
cause  of  Hudson  and  others  v.  Tooth,  in 
the  Arches  Court,  to  shew  cause  why  a 
writ  of  prohibition  should  not  issue  to 
the  Arches  Court  of  Canterbury  to  pro- 
hibit all  further  proceedings  in  the  said 


cause  on  the  ground  that  they  were  irre- 
gular and  without  jurisdiction. 

In  February,  1876,  the  complainants, 
three  parishioners  of  St.  James',  Hat- 
cham,  of  which  the  Rev.  A.  Tooth  was 
vicar,  represented  to  the  Bishop  of  Ro- 
chester, in  the  form  required  by  section  8 
of  37  &  38  Vict.  c.  85  (the  Public  Wor. 
ship  Regulation  Act),  that  the  Rev.  A. 
Tooth  had,  within  the  preceding  twelve 
months,  been  guilty  of  certain  illegal 
practices  in  the  performance  of  divine 
service  in  his  church.  The  bishop,  under 
section  9,  in  due  course  (Mr.  Tooth  not 
having  stated  his  willingness  to  submit 
to  his  directions),  then  transmitted  the 
representation  to  the  Archbishop  of  Can- 
terbury, and  the  archbishop,  by  a  requi- 
sition issued  to  Lord  Penzance,  required 
him  to  hear  the  matter  of  the  represen- 
tation "  at  any  place  in  London  or  West- 
minster, or  within  the  said  diocese  of 
Rochester  as  you  may  deem  fit  **  (1). 

On  June  17,  1876,  Lord  Penzance,  as 

(1)  87  &  88  Vict.  c.  86.  b.  7.— The  Archbishop 
of  Canterbury  and  the  Archbishop  of  York  may, 
but  subject  to  the  approval  of  Her  Majesty,  to  be 
signified  under  her  sign  manual,  appoint  from 
time  to  time  a  barrister-at-law,  who  has  been  in 
actual  practice  for  ten  years,  or  a  person  who  has 
been  a  Judge  of  one  of  the  Superior  Courts  of  Law 
or  Equity,  or  of  any  Court  to  which  the  juriedic-  * 
tion  of  any  such  Court  has  been,  or  may  hereafter 
be,  transferred  by  authority  of  Parliament,  to  be, 
during  good  behaviour,  a  Judge  of  the  Provincial 
Courts  of  Canterbury  and  York,  hereinafter  called 
the  Judge.  If  the  said  archbishops  shall  not, 
within  SIX  months  after  the  passing  of  this  Act, 
or  within  six  months  after  the  occurrence  of  a 
vacancy  in  the  office,  appoint  the  said  Judge,  Her 
Majesty  may,  by  letters  patent,  appoint  some  per- 
son, qualified  as  aforesaid,  to  be  such  Judge. 
Whenever  a  vacancy  shall  occur  in  the  office  of 
official  principal  of  the  Arches  Court  of  Canter- 
bury, the  Judge  shall  become  ex  officio  such  official 
principal,  and  all  proceedings  thereafter  taken  be- 
fore the  Judge  in  relation  to  matters  arising  within 
the  province  of  Canterbury  shall  be  deemed  to  be 
taken  in  the  Arches  Court  of  Canterbury ;  and 
whensoever  a  vacancy  shall  occur  in  the  office  of 
official  principal  or  auditor  of  the  Chancery  Court 
of  York,  the  Judge  shall  become  ex  officio  such 
official  principal  or  auditor,  and  all  proceedings 
thereafter  taken  before  the  Judge  in  relation  to 
matters  arising  within  the  province  of  York  shall 
be  deemed  to  be  taken  in  the  Chancery  Court  of 
York ;  and  whensoever  a  vacancy  shall  occur  in 
the  office  of  Master  of  the  Faculties  to  the  Arch- 
bishop of  Canterbury  such  Judge  shall  become  ex 
officio  such  Master  of  the  Faculties. 
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H^tdion  y.  Tooth,  Q.B. 

required  by  the  Act,  gave  notice  to  the 
parties  of  the  time  and  place  at  which  he 
would  proceed  to  hear  the  matter  of  the 
representation.  The  place  notified  was 
the  Library  at  Lambeth  Palace.  Mr. 
Tooth  transmitted  no  answer  to  the  re- 
section 8. — If  the  archdeacon  of  the  archdea- 
conry, or  a  churchwarden  of  the  parish,  or  any 
three  parishioDers  of  the  parish,  within  which 
archdeaconry  or  parish  any  church  or  burial 
ground  is  situate,  or  for  the  use  of  any  part  of 
which  any  burial  ground  is  legally  provided,  or  in 
case  of  cathedral  or  collegiate  churches  any  three 
inhabitants  of  the  diocese,  being  male  persous  of 
full  age,  who  have  signed  and  transmitted  to  the 
bishop,  nnder  their  hands,  the  declanition  con- 
tainea  in  Schedule  (A)  under  this  Act,  and  who 
have,  and  for  one  year  next  before  taking  any 
proceedings  under  the  Act  have  had,  their  usual 
place  of  abode  in  the  diocese  within  which  the 
cathedral  or  collegiate  church  is  situated,  shall 
be  of  OTinion — 

1.  That  in  such  church  any  alteration  in  or 
addition  to  the  fabric,  ornaments  or  toniture 
thereof  has  been  made  without  lawful  authority, 
or  that  any  decoration  forbidden  by  law  has  been 
introduced  into  such  church ;  or, 

2.  That  the  incumbent  has  within  the  preced- 
ing twelve  months  used,  or  permitted  to  be  used, 
in  such  church  or  burial  ground  anv  unlawful  or- 
nament of  the  minister  of  the  church,  or  neglected 
to  use  any  prescribed  ornament  or  vesture ;  or 

8.  That  the  incumbent  has  within  the  preced- 
ing twelve  months  f&iled  to  observe,  or  to  cause  to 
be  observed,  the  directions  contained  in  the  Book 
of  Common  Prayer  relating  to  the  performance  in 
such  church  or  burial  ground  of  the  services,  rites 
and  ceremonies  ordered  by  the  said  book,  or  has 
made  or  permitted  to  be  made  any  unlawful  addi- 
tion to,  alteration  of  or  omission  from  such  ser- 
vices, rites  and  ceremonies — 

Such  archdeacon,  churchwarden,  parishioners, 
or  such  inhabitants  of  the  diocese,  may,  if  he  or 
they  think  fit,  represent  the  same  to  tne  bishop, 
by  sending  to  tne  bishop  a  form  contained  in 
Schedule  (B)  to  this  Act  duly  filled  up  and  signed 
and  accompanied  by  a  declaration  made  by  him  or 
them  under  the  Act  of  the  5th  &  6th  years  of 
the  reign  of  King  William  the  Fourth,  chapter 
sixty-two,  affirming  the  truth  of  the  statements 
contained  in  the  representation.  Provided  that 
DO  proceedings  shall  be  taken  under  this  Act  as 
regards  any  alteration  in  or  addition  to  the  fab- 
ric of  a  church  if  such  alteration  or  addition  has 
been  completed  five  years  before  the  commence- 
ment of  such  proceedings. 

9.  Unless  the  bishop  shall  be  of  opinion,  after 
considering  the  whole  circumstances  of  the  case, 
that  proceedings  should  not  be  taken  on  the  re- 
presentation (in  which  case  he  shall  state  in  writ- 
ing the  reason  for  his  opinion,  and  such  statement 
■hall  be  deposited  in  the  registry  of  the  diocese, 
and  a  copy  thereof  shall  for5iwith  be  transmitted 
to  the  persons  or  some  one  of  the  persons  who  shall 


presentation,  and  did  not  appear  at  the 
time  or  place  appointed.  On  July  13, 
1876,  the  case  was  heard,  and  the  evi- 
dence of  the  complainants  taken  in  his 
absence,  and  Lord  Penzance  pronounced 
judgment,  deciding  that  Mr.  Tooth  had 
been  guilty  of  illegal  practices,  and  issu- 

have  made  the  representation  and  to  the  person 
complained  of),  he  shall,  within  twenty-one  days 
after  receiving  the  representation,  transmit  a  copy 
thereof  to  the  person  complained  of,  and  shall 
require  such  person,  and  also  the  person  making 
the  representation,  to  state  in  writing,  within 
twenty-one  days,  whether  they  areMrillingto  submit 
to  the  direction  of  the  bishop  touching  the  matter 
of  the  said  representation  without  appeal ;  and  if 
they  shall  state  their  willingness  to  submit  to  the 
direction  of  the  bishop,  without  appeal,  the  bishop 
shall  forthwith  proceed  to  hear  the  matter  of  the 
representation  in  such  manner  as  he  shall  think 
fit,  and  shall  pronounce  such  judgment  and  issue 
such  monition  (if  any)  as  he  may  think  proper, 
and  no  appeal  shall  lie  from  such  judgment  or 
monition. 

Provided,  that  no  judgment  so  pronounced  by 
the  bishop  shall  be  considered  as  finally  deciding 
any  question  of  law,  so  that  it  may  not  again  be 
raised  by  other  parties.  The  parties  may,  at  any 
time  after  the  making  of  a  representation  to  the 
bishop,  join  in  stating  any  questions  arising  in 
such  proceedings  in  a  special  case  signed  by  a 
barrister-at-law  for  the  opinion  of  the  Judge,  and 
the  parties  after  signing  and  transmitting  the 
same  to  the  bishop  may  require  it  to  be  transmit- 
ted to  the  Judge  for  hearing,  and  the  Judge  shall 
hear  and  determine  the  question  or  questions 
arisiug  thereon,  and  any  judgment  pronounced  by 
the  bishop  shall  be  in  conformity  with  such  deter- 
mination. 

If  the  person  making  the  representation  and 
the  person  complained  of  shall  not,  within  the 
time  aforesaid,  state  their  willingness  to  submit 
to  the  directions  of  the  bishop,  the  bishop  shall 
forthwith  transmit  the  representation  in  the  mode 
prescribed  by  the  rules  and  orders  to  the  archbi- 
shop of  the  province,  and  the  archbishop  shall 
forthwith  require  the  Judge  to  hear  the  matter  of 
the  representation  at  any  place  within  the  diocese 
or  province,  or  in  London  or  Westminster. 

The  Judge  shall  give  not  less  than  twenty-eight 
days'  notice  to  the  parties  of  the  time  and  place  at 
which  he  will  proceed  to  hear  the  matter  of  the 
said  representation.  The  Judge,  before  proceeding 
to  give  such  notice,  shall  require  from  the  person 
mt^ing  the  representation  such  security  for  costs 
as  the  Judge  may  think  proper ;  such  security  to 
be  given  in  the  manner  prescribed  by  the  rules 
and  orders.  The  person  complained  of  shall, 
within  twenty-one  days  after  such  notice,  trans- 
mit to  the  Judge  and  to  the  person  making  the  re- 
presentation, a  succinct  answer  to  the  representa- 
tion, and  in  default  of  such  answer  he  shall  be 
deemed  to  have  denied  the  truth  or  relevancy  of 
the  representation. 
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ing  a  monition  that  he  shonld  abstain 
from  them  in  future.  The  monition  was 
not  complied  with,  and  was  consequently 
enforced  by  the  inhibition  and  eventual 
imprisonment  of  Mr.  Tooth,  who  had 
throughout  all  the  proceedings  taken  no 
notice  of  any  of  them. 

Some  months  after  his  I'elease  from 
prison,  but  while  the  inhibition  re- 
mained in  force,  a  rule  nisi  for  a  prohibi- 
tion was  moved  for  and  obtained  on  be- 
half of  Mr.  Tooth,  on  the  ground  that 
Lord  Penzance  had  no  jurisdiction  to 
hear  the  matter  of  the  representation  at 
Lambeth,  that  place  being  neither  in 
London,  Westminster,  nor  the  diocese  of 
Rochester. 

Br,  A,  /.  Stephens  (Jeune  with  him), 
for  the  complainants,  shewed  cause. — 
The  question  is  whether,  under  the  re- 
quisition sent  by  the  archbishop  to  Lord 
Penzance,  he  had  jurisdiction  to  hear  the 
case  at  Lambeth.  The  requisition  is 
exactly  in  the  terms  of  the  form  under 
rule  13  of  the  Rules  and  Orders,  and  it  is 
contended  that  "  London'*  must  be  taken 
in  the  popular  sense  as  including  the 
places  which  really  constitute  it,  and  not 
be  limited  to  the  City  of  London.  It 
was  so  held  in  Wallis  V.  The  Attomey- 
Oeneral  (2)  ;  where  a  bequest  was  to  the 
hospitals  of  Paris  and  London.  Also  in 
38  &  39  Vict.  c.  34.  (The  Bishopric  of 
St.  Alban's  Act)  the  expression  South 
London  is  used  as  denoting  Lambeth, 
Southwark,  &c.  Next,  the  duties  of  the 
archbishop  in  issuing  the  requisition  are, 
so  far  as  the  place  is  concerned,  ministe- 
rial only,  not  judicial.  It  is  enough  if  he 
requires  the  Judge  to  hear.  Then  the 
Judge  may  appoint  the  place,  so  long  as 
it  is  within  the  limits  prescribed  by  the 
Act.  Hero  Lambeth  is  in  the  province, 
and  so  the  Act  was  not  violated. 

It  was,  at  most,  an  irregularity  which 
cannot  make  all  the  proceedings  void. 
The  form  which  was  followed  is  not  so 
wide  as  are  the  terms  of  the  Act,  because 
"  province  '*  is  omitted  j  but  the  rules 
and  orders  cannot  limit  the  Act,  and  as 
under  the  Act  Lord  Penzance  might 
lawfully  hear  this  case  at  Lambeth,  the 

2)  33  Beay.  384. 


omission  of  the  word  "  province  "  in  the 
requisition  is  not  fetal — The  Queen  v. 
Gastro  (3). 

[Lush,  J. — ^The  rules  are  not  impera- 
tive, but  are  to  be  followed  as  nearly  as 
convenient.  But  the  archbishop  is  to 
choose  the  place,  and  not  the  Judge,  and 
here  the  archbishop  has  not  chosen  the 
province  of  Canterbury.] 

This  is  really  an  attempt  to  make  pro- 
hibition a  mode  of  appeal,  to  obtam  a 
rehearing;  whereas  every  matter  was 
fully  heard,  and  if  the  proceedings  were 
erroneous,  they  should  be  questioned  on 
appeal  to  the  Privy  Council. 

[CocKBURN,  L.C.J. — An  appeal  implies 
jurisdiction.  The  contention  is  that  there 
was  no  hearing  from  which  to  appeal,  for 
this  was  coram  non  jvdice  if  the  objection 
is  well  founded.] 

Benjamin  shewed  cause  for  Lord  Pen- 
zance.— The  Public  Worship  Regulation 
Act  is  an  act  of  procedure  only,  and 
therefore  anything  under  it  can  be  an 
error  of  procedure  only,  and  cannot  be  in 
respect  of  jurisdiction. 

[CoCKBURN,  L.C.J. — Had  the  archbishop 
before  the  Act  any  jurisdiction  to  hear  or 
to  direct  the  Dean  of  the  Arches  to  hear  ?] 

He  had  by  letters  of  request  or  by  way 
of  appeal  from  the  bishop  ;  but  then  sec- 
tion 5  expressly  says  that  no  jurisdiction 
shall  be  taken  away.  And  as  by  section  7 
Lord  Penzance's  appointment  is  provided 
for  as  OflBcial  Principal  of  the  Arches 
Court,  it  follows  that  these  proceedings 
are  deemed  to  be  taken  before  him  as 
Dean  of  the  Arches.  The  difference  was 
only  in  procedure. 

[CocKBUBN,  L.C.J. — The  original  juris- 
diction, which  was  that  of  the  bishop,  is 
taken  away  by  the  Act,  unless  indeed  it 
is  submitted  to  without  appeal.] 

It  should  rather  be  said  that  it  re- 
mains, unless  the  party  desires  to  appeal. 
Then,  as  a  matter  of  procedure  only,  it 
goes  direct  to  the  archbishop,  and  he 
requires  the  Judge  to  hear.  The  juris- 
diction is  the  same  as  before.  It  certainly 
does  not  fail  ratione  personce  or  materice, 
and  as  we  contend  not  ratione  loci^  for 
the  archbishop  could  only  send  the  re- 

(8)  Law  Rep.  9  Q.B.  360 ;  s.  c.  43  Law  J.  Eep. 
Q.B.  105. 
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qniflition  wbon  the  matter  was  within 
hia  province,  and  this  hearing  was  not 
outside  his  province.  The  enumeration 
of  the  places  is  directory  only.  As  in 
the  statute  which  directs  justices  to  hold 
their  sessions  in  the  principal  towns  of 
the  counties,  6.  B.  2.  c.  5,  that  is  said  in 
Eale'8  Pleas  of  the  Grown  (vol.  ii.  p.  39) 
to  be  "but  directive  and  not  coercive, 
for  the  Judges  may,  and  usually  have, 
appointed  their  sessions  at  their  pleasure 
in  other  places." 

[CocKBUBN,  L.C.  J.— I  should  agree  that 
if  file  defendant  had  appeared  there  would 
have  been  general  jurisdiction  at  a  place 
in  the  province.] 

The  mode  of  summoning  the  person 
before  the  Court  is  mere  procedure.  The 
Judge  could,  before  the  Act,  have  heard 
the  same  cause  by  way  of  appeal. 

[CocKBUEN,  L.C.J. — The  Dean  of  the 
Arches  could  not  have  exercised  this 
jurisdiction  but  for  the  statute.  If  Sir 
Robert  Phillimore  had  continued  to  be 
Dean  of  the  Arches  he  could  not  have 
acted.] 

It  is  true  that  it  could  not  have  been 
exercised  in  the  province  but  only  in  the 
diocese  under  the  Church  Discipline  Act 
(3  &  4  Vict.  c.  86),  but  the  Public  Wor- 
ship R^^lation  Act  was  intended  to  ex- 
pand the  former  in  matters  of  procedure, 
and  it  expressly  provides  for  summoning 
the  par^  in  the  province— TAe  Queen  v. 
the  Archbishop  of  Vanterhury  (4).  By  sec- 
tion 9  the  requisition  is  to  the  Judge 
to  hear  the  case.  If  the  requisition 
stopped  there,  then  the  Judge  certainly 
might  have  heard  at  Lambeth;  for  the 
following  clause  says  that  the  Judge  shall 
give  notice  of  the  place  of  hearing.  The 
11th  rule  framed  under  the  Act  puts 
this  interpretation  on  the  section,  for  it 
says,  "  the  registrar  shall  transmit  the 
requisition  to  the  archbishop,  who  shall 
thereupon  require  the  Judge  to  hear 
the  same."  So  that  it  would  be  quite 
sufficient  if  the  archbishop  sent  the  re- 
quisition to  hear  without  mentioning  a 
place. 

[CocKBtTRN,  L.C.J. — I  should  hold  it  to 
be  vlira  vires.  He  cannot  make  an  authority 

(4)  6  E.  &  B.  646;  8.  c.  25  Law  J.  Rep. 
Q3.  346. 
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unconditional  which  the   statute  makes 
conditional.] 

Suppose  the  party  cited  had  appeared 
and  pleaded  to  the  jurisdiction,  he  would 
have  had  to  say  that  the  Court  had  not 
cognizance  of  the  cause,  and  point  out 
another  that  has.  But  he  could  not  say 
this  Court  had  not  jurisdiction,  for  the 
objection  is  not  to  the  jurisdiction  but  to 
the  place  of  trial.  The  jurisdiction  is  in 
the  Dean  of  the  Arches,  and  on  a  requisi- 
tion from  the  Archbishop  of  Canterbury, 
its  exercise  is  limited  to  the  proviiice  of 
Canterbury,  but  that  is  the  only  limit. 

[CocKBURN,  L.C.J. — It  is  a  mere  acci- 
dent that  the  Judge  is  Dean  of  the  Arches, 
and  his  jurisdiction  under  this  Act  is  only 
by  virtue  of  and  in  accordance  with  the 
requisition.] 

It  is  a  mere  mistake  that  the  word 
province  has  been  omitted  in  the  form, 
and  it  cannot  be  that  the  form  should  be 
construed  so  as  to  limit  the  Act.  The 
judgment  of  Lord  Campbell,  in  The  Liver- 
pool Borough  Bank  v.  Turner  (6),  in 
reference  to  mandatory  enactments,  and 
whether  they  are  to  be  considered  as 
directory  only  or  obligatory,  points  out 
that  the  duty  of  the  Court  is  to  look  at 
the  real  intention  of  the  Legislature  by 
attending  to  the  whole  scope  of  the  statute 
to  be  construed.  Now  it  cannot  be 
doubted  that  the  intention  was  to  simplify 
procedure,  and  in  the  present  case  every- 
thing that  was  a  matter  of  substance  was 
done,  and  at  most  an  omission  in  no  way 
affecting  the  merits  occurred  in  a  formal 
part  of  the  proceedings. 

[Cock BURN,  L.C.J. — What  if  the  arch- 
bishop purposely  left  out  the  word  pro- 
vince ?] 

Still,  if  the  Judge  heard  at  a  lawful 
place  without  objection  being  then  raised, 
such  hearing  would  be  good.  If  it  were 
unlawful  to  hear  at  Lambeth,  still  the 
hearing  would  not  necessarily  be  in- 
valid—  The  Margate  Pier  Company  v. 
Hannam  (6). 

Arthur  Charles  and  W.  0.  F,  Phillimore, 
in  support  of  the  rule. — The  Act  is  not 
merely  an  Act  of  procedure.  The  Judge 
appointed  under  it  exercises  a  new  and 

(6)  30  Law  J.  liep.  Chanc.  370. 
(6)  3  B.  &  Aid.  266. 
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statutory  jurisdiction,  and  it  cannot  be 
enlarged  by  the  circumstance  that  the 
Judge  appointed  by  the  statute  has  since 
become  official  principal  of  the  Arches 
Court.  If,  therefore,  a  condition  prece- 
dent to  the  exercise  of  that  jurisdiction 
has  not  been  fulfilled,  then  all  subsequent 
proceedings  are  void  as  coram  nonjudice. 
Previously  the  clergy  wore  subject  to 
the  regulations  of  the  Church  Discipline 
Act  (3  &  4  Vict.  c.  86.  s.  27).  Then  any 
one  permitted  by  the  bishop  to  do  so  could 
institute  proceedings,  and  he  directed  a 
commission  of  enquiry  to  report  whether 
there  was  a  prima  facte  case.  Then  the 
bishop  himself  heard  the  case  with  three 
assessors,  and  his  decision  was  subject  to 
review  in  the  Court  of  Appeal  of  the 

Erovince,  that  is,  the  Arches  Court,  or  the 
ishop  might  send  the  case  at  once  to  the 
Court  of  Arches  by  letters  of  request.  Now 
that  Act  is  still  in  force,  and  only  by  the 
authority  of  the  bishop  can  the  Dean  of 
the  Arches  hear  a  case  in  the  first  instance. 
But  the  Public  Worship  Regulation  Act 
created  a  new  Judge  and  a  new  jurisdic- 
tion,  a  new  procedure  and  new  conse- 
quences, for  it  is  the  archbishop  whose 
requisition  gives  the  Judge  authority  to 
hear.  It  must  be  construed,  therefore, 
just  as  if  the  Judge  were  not  Dean  of  the 
Arches,  for  it  only  confers  on  the  Dean 
of  the  Arches  the  new  statutory  office. 
Then  the  archbishop  has  an  especial 
discretion  vested  in  him  as  to  the  hearing 
of  the  case  when  it  is  one  which  is  to  be 
tried  viva  voce^  he  is  to  name  the  place  ; 
and  that  this  is  so  appears  from  the  3rd ' 
paragraph  of  the  same  section  9,  where, 
if  the  parties  agree  in  stating  a  Special 
Case,  that  is  trtmsmitted  to  the  Judge  by 
the  bishop  without  any  limitations  as  to 
place  of  hearing,  and  without  the  interven- 
tion of  the  archbishop  at  all.  Why,  then,  is 
the  archbishop  brought  in  at  all  in  a  case  to 
be  tried  with  witnesses,  unless  it  is  in  order 
that  he  may  exercise  the  discretion  given 
to  him  and  appoint  a  place  of  hearing  ? 
TTift  requisition  is  the  foundation  of  the 
jurisdiction,  and  here  he  has  exercised  his 
discretion  in  an  apparently  reasonable 
manner,  and  in  accordance  with  the  old 
practice,  and  limited  the  place  for  hear- 
ing to  the  diocese.  Generally,  where  a 
special  jurisdiction  is  created,^  as  to  the 


Court  of  Chancery,  it  must  appear  on 
the  order — Christie  v.  Unwin  (7).  Then, 
as  to  the  argument  that  London  is 
used  in  a  popular  sense,  it  is  contended 
that  it  must  be  construed  as  it  is  in  the 
other  statutes  relating  to  the  administra- 
tion of  justice.  As  London  and  Middle- 
sex are  contradistinguished  in  the  Judi- 
cature Acts,  so  London  and  Westminster 
are  here.  The  right  of  appeal  does 
not  bar  a  motion  for  a  prohibition — 
Burder  v.  Veley  (8).  They  cited  also — 
Darby  v.  Cosens  (9),  CJiesterton  v.  Far- 
lar  (10),  White  v.  Steel  (11),  Vaux  v. 
Vollam  (12). 

CocKBURN,  L.C.J. — I  think  that  this  rule 
for  a  prohibition  must  be  made  absolute. 
I  say  so  with  the  greatest  reluctance  and 
I'egret,  because  it  is  clear  that  the  objec- 
tion is  of  the  most  technical  character, 
and  one  which  has  nothing  on  earth  to  do 
with  the  merits  of  the  case.  The  merits 
of  the  case,  being  of  essential  importance 
as  regards  the  functions  of  the  defendant, 
as  a  clergyman,  and  as  regards  the  ad- 
ministration of  the  worship  of  the  Church 
of  England,  are  not  here  brought  into 
consideration  at  all ;  for  the  objection  now 
taken,  besides  being  so  purely  technical, 
is  one  which  might,  if  taken  at  the  time, 
have  been  cured  in  a  moment  by  the 
transfer  of  the  Judge's  Court  to  the  other 
side  of  the  water.  But  the  objection  not 
having  been  raised,  and  the  defect  not 
having  been  seen  at  the  moment,  it  was 
assumed  then  that  these  proceedings  were 
regular,  and  so  it  comes  to  pass  that  now, 
so  long  after  the  hearing,  an  opportunity 
is  afforded  by  the  discovery  of  this  omis- 
sion of  undoing  the  whole  of  the  proceed- 
ings. Nevertheless,  though  the  objection 
may  seem  trifling,  as  a  matter  of  the 
purest  technicality,  yet  if  it  is  one  which 
goes  to  the  whole  root  of  the  jurisdiction, 
we  must  act  upon  it. 

Now  the  form  of  requisition  by  the 

(7)  11  Ad.  &  E.  873;  h.  c.  9  Law  J.  Rep. 
Q.B.  47. 

(8)  12  Ad.  &  E.  233  at  p.  256. 

(9)  1  Term  Rop.  552. 

(10)  7  Ad.  &  E.  713 ;  8.  c.  7  Law  J.  Rep.  Q,B.  66. 

(11)  12  Com.  B.  Rep.  N.  S.  383 ;  b.  c.  31  Law 
J.  Rop.  C.P.  265. 

(12)  4  B.  &  Ad.  525. 
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archbishop  to  the  Jadge  was  in  terms  that 
he  should  exercise  his  jarisdiction  ''at 
any  place  in  London  or  Westminster,  or 
within  the  said  diocese  of  Rochester/'  as 
he  might  deem  fit ;  and  the  fiact  undoubt- 
edly is  that  the  cause  was  heard  at  Lam- 
betii,  which  is  not  within  the  diocese  of 
Bochester,  nor  in  London  or  Westminster, 
but  is  within  the  province  of  Canterbury. 
Upon  this  it  is  argued,  first,  by  Dr. 
Stephens  that,  as  the  province  of  Can- 
terbury was  one  of  the  places  where  by 
the  Act  jurisdiction  might  be  exercised, 
and  Lambeth  is  in  the  province  of  Canter- 
bury, "  London  "  must  be  taken  not  in  a 
strict  and  limited  but  in  a  popular  sense, 
as  including  the  various  districts  in  and 
around  the  metropolis,  which  go  in  the 
popular  acceptation  of  the  term  to  make 
ap  London.  I  do  not  think  it  is  possible 
to  give  that  construction  to  the  requisi- 
tion. Even  if  the  term  had  been  "  Lon- 
don "  simply,  I  doubt  very  much  whether 
it  would  not  have  been  going  too  far  to 
say  that  it  could  be  taken  to  have  been 
used  in  a  vague  and  loose  way  as  includ- 
ing all  the  precincts  of  this  huge  metro- 
polis. But  when  I  find  that  "  London  " 
is  used  as  distinguished  from  Westmin- 
ster, then  I  can  have  no  doubt  that  the 
construction  must  be  otherwise.  I  think, 
looking  at  the  Act,  and  at  the  rules 
framed  under  it,  that  it  is  intended  that 
the  archbishop  in  giving  jurisdiction  to 
the  Judge,  should  exercise  his  discretion  in 
choosing  the  place  where  the  matter  should 
be  heard.  It  might,  in  his  opinion,  not 
be  expedient  to  try  it  in  the  diocese  on 
account  of  strong  feeling  or  excitement 
with  reference  to  it  there,  and  it  might, 
therefore,  be  thought  advisable  to  take  the 
ease  to  the  larger  sphere  of  the  province. 
On  the  t)ther  hand,  it' might  be  advisable 
to  send  it  to  the  diocese,  because  all  the 
parties  lived  there,  on  the  ground  of  con- 
venience and  to  save  expense.  Or  again, 
it  might  be  a  matter  of  indifference  as  to 
place,  and  then  the  convenience  of  the 
Judge  and  of  the  parties  might  suggest 
the  metropolis.  But  why  are  the  words 
London  or  Westmiuster  used  ?  1  think 
it  is  because  the  framers  of  the  Act  thought 
that  the  sittings  might  be  transferred  as 
new  Courts  were  built  from  the  one  to 
the  other,  just  bs  the  Dean  of  the  Arches 
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used  to  sit  at  Doctors'  Commons,  though 
he  has  recently  sat  at  Westminster ;  but 
having  expressly  included  both  by  name, 
it  is  impossible  to  say  that  we  are  to  take 
"  London"  as  including  Westminster,  and 
yet  if  it  includes  anything  beyond  the 
City  of  London  it  must  include  it. 

Next,  can  we  say  that  because  the  case 
was  in  fact  heard  in  the  province  of 
Canterbury  the  exigency  of  the  statute  is 
satisfied  ?  I  think  not,  because  the  requi- 
sition did  not  mention  the  province.  I 
agree  as  to  this  in  the  contention  that 
tWs  is  the  creation  of  a  new  jurisdiction ; 
and  Mr.  Benjamin's  argument  that  the 
jurisdiction  of  the  Court  of  Arches  ex- 
isted long  before  the  Act  and  exists  still, 
does  not  touch  the  case.  It  is  not  as  Dean 
of  the  Arches  that  the  Judge  under  the 
Act  exercises  this  jurisdiction.  The  juris- 
diction is  the  creature  of  the  statute,  and 
when  the  statute  passed,  that  jurisdiction 
was  to  vest  in  a  barrister  of  ten  years' 
standing  or  a  person  who  had  been  a 
Judge,  who  should  be  appointed  by  the 
Archbishops  of  Canterbury  and  York  to 
the  office ;  and  it  is  nothing  to  the  pur- 
pose of  the  consideration  here,  that  there 
was  a  proviso  that  the  additional  office  of 
Dean  of  the  Arches  when  vacant  should 
be  conferred  on  the  same  individual.  It 
may  be  that  this  clause  was  framed  in 
order  to  secure  the  acquisition  of  a  most 
distinguished  and  enlightened  man  for  a 
post  which  alone  might  have  seemed  de- 
rogatory to  his  dignity  after  the  high 
offices  ne  had  already  filled.  If  so,  it  was 
a  most  satisfactory  arrangement  for  the 
public  which  resulted  in  the  acceptance 
of  the  office  of  Judge  by  Lord  Penzance ; 
but  his  office  and  jurisdiction  was  a  new 
one. 

It  is  also  a  new  function  which  is 
vested  in  the  Archbishop  of  Canterbury. 
Before  the  Act,  the  duty  of  adjudication 
upon  complaint  of  clerical  misconduct 
was  in  the  bishop  ;  the  matter  then  came 
by  appeal,  or  by  letters  of  request,  to  the 
Arches  Court,  but  the  archbishop  had 
nothing  to  do  with  it.  Now,  however, 
the  bishop,  only  if  the  parties  consent, 
can  hear  ;  if  they  do  not,  he  must  refer  it 
to  the  archbishop,  and  the  latter  exercises 
jurisdiction  over  the  cause.  This  is  ob- 
viously quite  a  new  jurisdiction,  and  it  must 
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therefore  be  exercised  in  strict  conformity 
with  the  statute  that  creates  it.     How 
then  is   the  archbishop   to  exercise  itP 
He  is  "  forthwith  to  require  the  Judge  to 
hear  the  matter  of  the  representation  at 
any  place  within  the  diocese  or  province, 
or  in  London    or   Westminster.'*      Mr. 
Benjamin  made  a  faint  attempt,  but  I 
don't  think  he  could  seriously  insist  on 
it,  to  say  that  all  that  was  necessary  to 
be  done  by  the  archbishop  was  to  require 
the  Judge  to  hear,  and  that  it  was  left  in 
the  discretion   of  the  Judge  where   to 
hear,  so  long  as  he  confined  himself  to 
London  or  Westminster,  or  the  diocese 
or  province.     This  is  a  most  erroneous 
construction  of  the  Act.     It  is  for  the 
archbishop  and  not  for  the  Judge  to  de- 
cide  on   the  place  within  those  limits. 
That  being  so,  is  this  requisition  as  to 
place  essential  to  the  jurisdiction  of  the 
Judge  ?     I  think  it  was  intended  to  be 
so,  and  that  we  must  take  it  to  be  so ; 
and  that  it  was  not  competent  to  the 
Judge  to  substitute  any  other  place  than 
those  named  in  the  requisition.     This  is 
a  discretion  vested  in  the  archbishop, 
and  for  him  merely  to  tell  the  Judge  to 
hear,  without  appointing  a  place,  would 
confer  no  jurisdiction  on  the  Judge,  and 
the  Judge  cannot  dispense  with  such  ap- 
pointment.   Bat  then  Mr.  Benjamin  says 
the  omission  in  this  case  is  merely  acci- 
dental, being  the  omission  of  a  word  by 
the  clerk  in  drawing  the  form  under  the 
rules.     This  argument,  however,  is  shat- 
tered by  the  facts  here ;  because  the  only 
jurisdiction  which  the  Judge  can  exercise 
is  that  given  him  by  the  requisition  of 
the  archbishop,  and  we  cannot  say  that 
the  omission  by  the  archbishop  was  not 
intentional.    Suppose  it  were  intentional, 
could  we  interfere  ?     Is  that  which  does 
not  appear  to  be  met  by  a  speculation  on 
our  part  that  it  ought  to  have  appeared  ? 
This  is  manifestly  impossible.     I  think, 
therefore,  that  the  omission  of  the  word 
"  province  "  is  fatal  to  the  exercise  of  the 
jurisdiction  at  Lambeth.     I  construe  the 
statute  in  its  plain  terms,  which  state  an 
intention   that  not  the   Judge  but  the 
archbishop  should  determine  the  place  of 
hearing.     It  is  an  essential  part  of  the 
jurisdiction  which  in  this  case  fails ;  and 
sorry  as  I  am  to  have  to  give  effect  to 


such  a  technical  objection  I  must  hold 
that  it  is  fatal. 

Mbllor,  J. — I  am  entirely  of  the  same 
opinion.     I  have  had  the  advantage  of 
hearing  this  point  twice  discussed,  which 
has  enabled  me  to  cl)me  without  hesita- 
tion to  the  same  conclusion  aa  that  of 
the  Lord  Chief  Justice.     When  I  recol- 
lect the  circumstances  attending  the  in- 
troduction of  the  Act,  the  criticisms  to 
which  it  was  subjected,   and  the   pro- 
tective clauses  that  were  supposed  to  be 
inserted  in  the  statute  to  guard  against 
anything  oppressive  or  capricious  in  the 
exercise   of    the    jurisdiction,   I   cannot 
doubt  that  this  was  one  inserted  with 
that  view.     We  know  how  Parliament 
was  invoked  in  reference  to  the  irregu- 
larities  in   public  worship    which    bad 
crept  in,  and  as  it  was  felt  that  the  then 
system  of  administering  the  laws  eccle- 
siastical was  not  sufficient,  the  question 
was,  what  waa  to  be  done  ?     What  was 
decided  was  not  to  enlarge  the  jurisdic- 
tion of  the  Dean  of  the  Arches,  but  to 
erect  a  new  Court  and  a  new  iaibunal, 
and  establish  a  new  procedure  as  to  the 
mode  in  which  that  jurisdiction  should 
be  exercised.     The  enactment  as  to  the 
representation  made  a  loophole  by  which 
the  new  tribunal  might  be  avoided  ;  for 
if  the  parties  were  willing,  the  bishop  is 
empowered  to  determine  the  matter  him- 
self ;  but  if  not,  then  the  bishop  has  no 
jurisdiction  at  all,   but  must  forthwith 
transmit  the  representation  to  the  arch- 
bishop.    The  archbishop  is  thus  vested 
with  authority  to  send  it  in  a  particular 
manner  to  the  Judge  for  hearing.     He 
specifies  within  what  limits  the  jurisdic- 
tion shall  be  exercised.     The  case  which 
was  cited.  The  Queeny.  The  Archbishop  of 
Canterbury  (4),  is  really  a  strong   one 
against  Mr.  Benjamin,  for  the  necessity 
of  making  this  alteration  by  way  of  ex- 
tension of  the  former  limits  is  strongly 
against  his  argument  that  the  summon- 
ing of  the  defendant  before  the  Court  is 
a  mere  matter  of  procedure  and  not  of 
jurisdiction. 

Then  I  do  not  think  the  suggestion  as 
to  the  meaning  of  "  London  "  can  be  ad- 
mitted. The  construction  of  a  will  is 
very  different  from  that  of  a  statate 
giving  jurisdiction.     London  means,  as 
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in  the  other  Acts  concerning  procedure 
in  the  administration  of  justice,  the  city 
of  London,  and  must  be  understood 
Btrictlj,  as  a  jurisdiction  g^yen  in  one 
place  cannot  be  exercised  in  another. 
The  Act  intended  that  it  should  not  be 
allowable  for  the  Judge  to  exercise  juris- 
diction in  any  other  place  than  those  pre- 
scribed to  hun  by  the  requisition.  The 
archbishop  has  here  defined  the  place, 
excluding  the  province,  and  it  must  be 
taken  that  he  intended  such  exclusion ; 
at  any  rate  we  cannot  speculate  that  he 
did  not.  This  is  a  new  jurisdiction,  and 
must  be  exercised  strictly  on  the  terms 
of  its  creation.  On  all  these  grounds, 
therefore,  haying  come  to  the  conclusion 
that  we  cannot  treat  this  merely  as  a 
question  of  procedure,  but  that  it  is  one 
of  jorisdiotion,  I  am  of  opinion  that  the 
jurisdiction  here  was  not  founded,  and 
the  proceedings  which  went  on  in  the 
absence  of  Mr.  Tooth  are  null,  and  the 
rule  must  be  made  absolute. 

Lush,  J. — I  exceedingly  regret  that  I 
find  myself  under  the  necessity  of  say- 
ing that  this  rule  must  be  made  absolute 
for  a  prohibition.  The  objection  that 
has  been  taken  is  a  technical  one,  but  as 
there  is  nothing  to  shew  that  the  de^ 
£endant  has  precluded  himself  from 
raising  it,  we  must  give  effect  to  it  if 
well  founded.  Considering,  however, 
that  he  never  appeared  to  contest  the 
charge  against  him,  and  that  he  haa 
never  appealed  against  the  facts  proved, 
I  must  say  that  this  purely  technical 
point,  raised  long  afterwards,  comes  with 
a  very  bad  grace  from  the  defendant. 

Now  I  cannot  agree  with  Mr.  Benja- 
min that  the  Act  merely  regulates  .pro- 
cedure ;  on  the  contrary,  it  gives  a  new 
and  summary  power  against  clerks 
charged  with  certain  breaches  of  eccle- 
siastical law  under  section  8 ;  and  whereas 
no  clerk  could  previously  be  compelled 
to  appear  out  of  the  diocese,  now  he  can 
be  compelled  to  appear  anywhere  in  the 
province  or  in  London  or  Westminster. 
But  then  that  power  is  given,  not  to  the 
Judge,  but  to  the  archbishop,  for  such  is 
the  only  interpretation  of  that  part  of 
section  9  which  says,  *'  The  archbishop 
shall  forthwith  require  the  Judge  to  hear 
ike  matter  of  the  representation  at  any 
Vol.  47.— <il3.,  C.P.  &  Exch. 
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place  within  the  diocese  or  province,  or 
in  London  or  Westminster."  Then 
comes  the  following  clause,  "  The  Judge 
shall  give  not  less  than  twenty-eight 
days*  notice  to  the  parties  of  the  time 
and  place  at  which  he  will  proceed  to 
hear  the  matter  of  the  said  representa- 
tion.'* So  that  while  the  archbishop 
appoints  the  limits  within  which  the 
hearing  shall  be  restricted,  the  Judge 
appoints  the  particular  place.  That  is 
certainly  a  new  jurisdiction,  for  it  is  a 
very  material  extension  of  the  powers 
exercised  over  the  clergy. 

Unfortunately  here  the  archbishop  has 
adopted  the  form  appended  to  the  rules 
framed  under  section  19  of  the  Act,  and 
that  form  omits  the  word  "province." 
Now  as  the  Act  does  not  give  any  express 
authority  to  frame  forms,  I  do  not  think 
the  form  is  per  se  binding,  and  the  arch- 
bishop might  have  followed  the  Act  in- 
stead of  the  form,  and  then  **  province," 
which  is  within  the  limits  contemplated 
by  the  Act,  would  have  appeared.  But 
he  has  followed  the  form  and  not  the 
Act,  and  as  the  Judge  sat  at  Lambeth, 
which  is  neither  in  the  diocese  of 
Rochester  nor  in  London  or  Westminster, 
the  authority  of  the  Judge  under  the 
form  of  the  requisition  does  not  extend 
to  Lambeth.  The  defendant  was  not, 
therefore,  bound  to  appear  as  I  construe 
the  Act,  for  he  was  only  bound  to  appear 
at  a  place  which  the  archbishop  had  as- 
signed, and  he  did  not  assign  Lambeth. 
Then  it  is  said  that  London  includes 
Lambeth,  but  why,  if  so,  name  West-r 
minster,  if  the  word  was  not  to  be  limited 
to  London  proper,  that  is  the  city  of 
London  ?  I  am  far  from  saying  that  if 
the  defendant  had  attended  at  Lambeth 
that  then  the  proceedings  might  not  have 
been  perfectly  valid. 

I  am  of  opinion,  therefore,  that  the 
judgment  under  the  circumstances  of 
this  case  cannot  stand.  It  is  not  shewn 
that  nothing  remains  to  ]je  done,  and  so 
we  must  presume  that  there  is  something 
upon  which  the  prohibition  can  act. 
This  same  point  arose  in  Serjecmt  v.  Dale 
(13),  where  it  became  unnecessary  to  de- 
cide  it ;  but  now  having  had  a  full  argu- 

(13)  46  Law  J.  Rep.  Q.B.  781. 
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meut,  I  decide,  wifchoat  any  doubt  in  my 
own  mind,  that  all  the  proceedings  were 
coram  nonjudice,  on  the  ground  that  the 
Judge  sat  where  he  had  no  authority  to 
sit,  and  as  the  defendant  did  not  appear, 
the  whole  proceedings  were  null  and 
void,  and  the  rule  for  a  prohibition  must 
be  made  absolute. 

Rule  absolute. 


Solicitors — Moore  &  Carrey,  for  complainants ; 
Brooks,  Jenkins  &  Co.,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877      1 

No       27     I  DOYLE   V.    KAUFMAN. 

Practice — Itenewal  of  Writ  after  twelve 
months — B/ight  of  Action  barred  by  Statute 
of  lAmitatioiis — Power  to  enlarge  Time — 
Ord&r  VIIL  rule  1,  and  Order  LVIL 
rule  6. 

Where  niore  than  twelve  months  has 
elapsed  since  the  date  of  a  writ,  and  the 
same  has  not  been  served  on  the  defendanty 
the  Court  has  no  power  under  Order  LVIL 
rule  6,  to  enlarge  the  time  appointed  by 
Order  VIIL,  rule  1,  for  application  to  be 
made  to  review  the  same,  if  at  the  date  of 
the  application  the  plaintiff* s  right  to  sue 
is  barred  by  the  Statute  of  Limitations, 

In  this  case  the  plaintiff,  a  solicitor, 
had  issued  a  writ  against  the  defendant 
for  service  at  Adelaide,  out  of  the  jurisdic- 
tion. The  writ  had  never  been  served  in 
consequence  of  the  wilful  misconduct  of  a 
clerk  of  the  plaintiff,  in  charge  of  the 
matter,  but  the  plaintiff  did  not  discover 
this  until  more  than  twelve  months  after 
the  date  of  the  writ.  When  he  so  dis- 
covered it  his  right  of  action  against  the 
defendant  had  become  barred  by  the  Sta- 
tute of  Limitations. 

W,  Willis,  upon  affidavit  of  the  above 
&ct8,  and  as  to  the  genuine  character  of 
the  claim,  moved  for  an  order  for  the  re- 
newal of  the  writ»  notwithstanding  the 
expiration  of  the  twelve  months ;  the  ap- 
plication having    been    referred   to  the 


Court  from  Chambers. — Order  VIQ. 
rule  1,  provides  for  the  renewal  of  a  writ 
by  leave  of  a  Judge  during  its  currency, 
but  Order  LVII.  rule  6,  enables  the 
Court  "  to  enlarge  the  time  appointed  by 
the  rules  for  doing  any  act  or  taking  any 
proceeding,  upon  such  terms  (if  any)  as 
the  justice  of  the  case  may  require,  and 
any  such  enlargement  may  be  ordered, 
although  the  application  for  the  same  is 
not  made  until  after  the  expiration  of  the 
time  appointed  or  allowed."  And  the 
Master  of  the  Rolls,  in  Be  Jonea^Eyre  v. 
Cox  (1),  haa  held  that  this  rule  ap^plies  to 
the  renewal  of  a  writ  where  the  time  has 
expired. 

[Lush,  J. — There  was  no  question  of 
the  Statute  of  Limitations  there  ;  it  was 
a  mere  matter  of  procedure.  It  raises 
very  different  considerations  where  it  is 
sought  to  bind  a  defendant  who  would 
otherwise  be  free  by  virtue  of  the  sta- 
tute.] 

It  was  not  merely  procedure  in  that 
case,  for  the  writ  was.  absolutely  dead. 

[GocKBURN,  L.C.  J. — The  last  case  under 
the  old  law,  Nazar  v.  Wade  (2),  is  very 
much  against  you.] 

It  is  contended  that  the  words  of  the 
rule  under  the  Judicature  Act  are  meant 
to  meet  the  hardship  under  the  old  law, 
and  to  obviate  mistakes. 

CocKBUBN,  L.C.J. — These  powers  which 
are  conferred  by  rule  6  of  Order  LVII. 
are  not  meant  to  supersede  the  effect  of  the 
Statute  of  Limitations.  When  it  says  a 
Judge  shall  have  power  to  enlarge  time — 
that  must  mean  pending  something.  But 
here  the  debt,  or  at  any  rate  the  right  to  sue 
for  it,  is  gone ;  and  I  think,  therefore,  that 
where  the  right  of  action  is  gone  the 
power  to  revive  the  writ  is  also  gone. 

Lush,  J.,  concurred. 

Motion  refused. 


Solicitors— Edward  Doyle  &  Sons,  for  plaindff. 


(1)  46  Law  J.  Bep.  Ghanc  316. 

(25  1  -  '  — 


B.  &  S.  728 ;  s.  c.  31  Law  J.  Hep.  Q.B.  6. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877     1 

j>^  Q     >  WALKER  r.  HICKS. 

Wrii  of  Summons — Action  on  Bill  of 
Excha/nge — Form  of  Special  Indorsement 
on  WrU—Bules  of  Court,  1875  ( Order  JIL 
Rule  6). 

The  plamtiff  claimed  by  indorsement  on 
kis  wrU  of  summons  a  stated  sum  from 
the  defendant  as  "  contribution  to  payment  of 
certain  biUs  and  promissory  notes  in  which 
he  and  iJte  plaintiff  were  jointly  liable,** 
^c,  without  specifying  any  dates  or  giving 
further  parOoula/rs  of  hie  claim  : — Held, 
that  the  wrU  was  not  specially  indorsed 
under  Order  III.  rude  6  of  the  Rules  of 
Court,  1875. 

ThiB  was  an  appeal  by  the  defendant 
from  a  decision  of  Denman,  J.,  at  cham- 
bers, the  question  being  whether  a  certain 
indorsement  on  a  writ  of  summons  was  a 
special  indorsement  within  Order  III. 
role  6. 

The  ^indorsement  in  question  was  as 
follows : — "  The  plaintiff's  claim  is  for 
three  hundred  and  ninety-nine  pounds, 
nine  shillings  and  sevenpence,  the  de- 
fendant's share  or  contribution  to  pay- 
ment of  certain  bills  and  promissory  notes 
on  which  he  and  the  plaintiff  were  jointly 
liable,  and  which  bills  and  notes  have 
been  taken  up  by  the  plaintiff.** 

Oadsden,  for  the  defendant  (the  appel- 
lant).— This  is  not  a  special  indorsement 
within  Order  III.  rule  6,  which  requires 
'*  particulars  of  the  amount  sought  to  be 
recovered  *'  to  be  given.  These  particu- 
lars should  have  included  dates  of  the 
notes  and  bills  on  which  the  plaintiff  re- 
lies to  support  his  claim  of  contribution. 
The  rules  provide  a  plaintiff  with  a  very 
summary  process  for  recovering  in  certain 
cases  any  sum  that  may  be  dae  to  him. 
And  it  is  only  fair  to  a  defendant  that 
precise  particulars  should  be  given  in 
order  to  enable  him  to  determine  whether 
or  not  he  is  in  a  position  to  defend  an 
action. 

Francis,  contra, — The  writ  is  indorsed 
with  particulars  of  the  amount  of  the 
plaintiff's  debt,  and  this  is  all  that  Order 
III.  rule  6  requires.     It  is,  therefore,  con- 


tended  that  the  nature  of  the  claim  and 
particulars  are  suf&ciently  disclosed,  and 
that  the  dates  of  the  instruments  are 
neither  material  nor  necessary. 

CocKBUBN,  L.C.J.  —  I  think  that,  in 
order  to  bring  an  action  within  the  pro- 
visions of  OiSer  III.  rule  6,  particulars 
of  amount,  including  dates,  ^ould  be  set 
out  in  the  plaintiff's  writ  of  summons. 
The  rule  provides  in  certain  cases  a  very 
summary  remedy ;  on  the  one  hand,  en- 
titling the  plaintiff  to  judgment  in  certain 
events,  and,  on  the  other  hand,  enabling 
a  defendant  to  avoid,  if  he  thinks  proper, 
all  further  proceedings  by  payment  of  the 
amount  of  his  debt.  That  being  so,  the 
latter  is  entitled  to  have,  at  the  earliest 
period,  sufficient  particulars  to  enable 
him  satisfactorily  to  determine  whether 
he  should  pay  the  amount  sufd  for  or 
resist  the  claim.  And  the  view  I  take  of 
the  requirements  of  rule  6  is  much  fortified 
by  reference  to  the  forms  of  special  in- 
dorsements as  given  in  the  schedule  (Ap- 
pendix A.  part  ii.  sec.  vii.) ;  for  1  find 
that  in  these  instances  where  the  claim  is 
against  a  defendant  on  account  of  a 
promissory  note  or  bill  of  exchange,  par- 
ticulars are  given  as  to  the  person  by 
whom  such  note  is  made,  and  in  the  case 
of  a  bin  of  exchange,  whether  the  de- 
fendant is  sued  as  drawer  or  acceptor, 
dates  being  also  inserted.  And  if  these 
preUminaries  must  be  observed  in  cases 
where  an  action  is  brought  against  a 
defendant  simply  as  maker  of  a  note, 
or  drawer  or  acceptor  of  a  bill,  a  fortiori, 
they  are  necessary  in  one  like  the  pre- 
sent where  the  claim  is  for  contribution 
to  payment  of  bills  and  notes  on  which  it 
is  alleged  the  defendant  is  jointly  liable 
with  the  plaintiff.  I  think  it  is  a  condi- 
tion precedent  to  putting  a  summary  pro- 
cess like  this  into  effect,  that  a  defendant 
should  have  full  particulars  of  the  claim 
he  has  to  meet.  I  am,  therefore,  of 
opinion  that  there  was  here  no  special 
indorsement  within  the  meaning  of  the 
rule  to  which  I  have  already  referred. 

Mellob,  J. — I  am  of  the  same  opinion. 
What  amounts  to  a  special  indorsement 
has  perhaps  hitherto  been  not  very  clearly 
defined ;  but  I  agree  entirely  with  what 
the  Lord  Chief  Justice  has  said  with  re- 
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fcrence  to  the  summary  nature  of  the 
process,  and  the  right  of  the  defendant 
to  be  placed  in  such  a  position  as  to 
enable  him  clearly  to  determine  whether 
he  ought  to  defend  the  action  or  not. 
The  examples  given  in  the  schedule  for- 
tify considerably  the  view  we  take.  If  in 
orainary  cases  full  particulars  are  con- 
sidered necessary,  surely  they  are  still 
more  essential  in  cases  of  contribution  in 
order  to  enable  a  defendant  to  appreciate 
his  position,  so  that  he  may  discharge  his 
liability  or  not  as  he  may  think  fit. 
Field,  J. — I  am  of  the  same  opinion. 

Appeal  allowed.     Costs  to  he 
costs  in  the  cause. 


Solicitors— C.  E.  Withall,  for  appellant; 
S.  H.  Behrend,  for  respondent. 


[IN    THE  DIVISIONAL  COURT  FOR   THE 
Q.B.,  O.P.  AND  EXCH.  DIVISIONS.] 

1877. 
July  9. 
Nov.  21 


} 


PONTIFEX  V.  THE   MIDLAND   BAIL- 
WAT  COMPANY. 


Costs— County  Courts  Act,  1867  (30  ^ 
31  Vict,  c,  142),  sect,  5 — Action  *^ founded 
on  Contract^'  or  ^^ founded  on  Tort^^ — 
Delivery  by  Carrier  after  Stoppage  in 
Transitu, 

In  an  action  against  carriers  for  loss  of 
goods  by  delivery  to  an  iiisolvent  purchaser 
contrary  to  notice  given  by  the  plaintiff  in 
exercise  of  aright  of  stoppage  in  transitu, 
the  plaintiff  recovered  \2l.  Upon  objection 
that  the  plaintiff  was  disentitled  to  costs  by 
the  County  Courts  Act,  1867,  s,  5, — 
Held,  that  this  was  an  action  '•^founded  on 
iort^*  within  the  meaning  of  the  section, 
a/nd  that  the  plaintiff  was  therefore  entitled 
to  costs. 

Statement  of  claim  as  follows : — 

1.  The  plaintiff  is  a  merchant  carrying 
on  business  in  London. 

2.  On  the  27th  of  October,  1875,  the 
plaintiff  delivered  to  the  defendants,  and 
the  defendants  received  from  the  plain- 
tiff as  the  vendor,  certain  goods,  namely, 
three  casks  of  composition  pipe,  as  car- 
riers thereof  for  reward,  consigned  by 


the  plaintiff  to  H.  Winfield  &  Co.,  Bir- 
mingham, the  intending  purchasers. 

3.  The  plaintiff  subsequently  dis- 
covered that  Winfield  &  Co.  were  in 
insolvent  circumstances,  and  thereupon 
on  the  22nd  of  November,  1875,  be,  as 
unpaid  vendor,  gave  notice  to  the  de- 
fendants not  to  deliver  any  part  of  the 
goods  to  Winfield  &  Co.,  but  to  hold 
them  to  the  plaintiff's  order,  and  after- 
wards required  the  defendants  to  re- 
deliver the  same  to  him,  but  they  refused 
and  neglected  to  do  so,  and  on  the  17th 
of  December,  1875,  delivered  them  to 
Winfield  &  Co.  The  plaintiff  has  never 
been  paid  for  any  part  of  the  said 
goods,  and  has  wholly  lost  the  said 
goods  and  the  value  thereof,  namely,  12L 
I6s.  6d,   The  plaintiff  claims  12?.  16*.  Sd. 

The  defendants  paid  that  sum  into 
Court,  and  the  plaintiff  accepted  it  in 
satisfaction. 

The  plaintiff  proceeding  to  procure  his 
costs  to  be  taxed,  the  defendants  objected 
that  the  County  Courts  Act,  1867,  s.  5 
(1),  deprived  the  plaintiff  of  costs.  The 
Master  decided  against  the  objection. 
Lopes,  J.,  reversed  the  decision  of  the 
Master.  The  plaintiff  appealed  to  the 
Court. 

F.  0,  Crump  (on  July  9),  for  the 
plaintiff. — This  is  an  action  "founded 
on  tort  "  within  the  meaniM  of  the  Act 
(l)'-'Taltan  v.  The  Great  Western  Rail- 
way Company  (2).  The  present  case  is 
distinguishable  from  Baylis  v.  Idniott  (3). 

W,  G,  Harrison,  for  the  defendants. — 
This  is  an  action  "  founded  on  contract " 
within  the  meaning  of  the  Act  (1).  In 
Tattan  v.  The  Cheat  Western  Baikoay 
Company  (2)  much  stress  was  laid  on 
the  change  from  the  words  of  the  original 
enactment,  9  &  10  Vict.  c.  95.  s.  129, 

(1)  The  County  CourU  Act,  1867  (30  &  81 
Vict  c  142),  s.  5,  enacts :  "  If  in  any  action 
commenced  after  the  passing  of  this  Act  in  aqy 
of  her  Majesty's  superior  Courts  of  Record  the 
plaintiff  shall  recover  a  sum  not  exceeding  20/.  if 
the  action  is  founded  on  contract,  or  10/.  if 
founded  on  tort, ....  he  shall  not  be  entitled  to 
any  costs  of  8uit "  unless  the  Court  or  a  Judge 
allow  such  costs. 

(2)  2  £.  &  E.  844  ;  s.  c.  29  Law.  J.  Hep.  Q.B. 
184. 

(3)  42  Law  J.  Rep.  C.P.  119 ;  s.  c.  Law  Rep, 
8  C.P.  346. 
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which  were,  as  in  the  presenfc  Act, 
"  founded  on  contract,*'  "  founded  on 
tort,*'  to  the  words  in  13  <&  14  Vict.  c. 
61.  8.  11,  upon  which  with  19  &  20  Vict. 
c.  108.  s.  30,  that  case  was  decided,  **  in 
covenant,  debt,  detinue  or  assumpsit," 
and  "in  trespass,  trover  or  case,*  and 
that  decision  is  therefore  on  that  ground, 
if  on  no  other,  inapplicable.  Moreover, 
Legge  v.  Tucker  (4)  was  not  sufficiently 
considered  in  that  case.  Substance,  not 
form,  is  to  be  looked  to  ;  and  this  action 
is  in  substance  founded  on  contract — 
I^cgg  v«  Tucker  (4) ;  BoAflis  v.  Lintott  (3). 

drump,  in  reply,  referred  to  Benjamin 
on  Sale,  p.  719. 

Our.  adv.  vult. 

The  judgment  of  the  Court  (6)  was 
delivered  (on  Nov.  21)  by 

Cleasbt,  B.  (6) — In  this  case  there  was 
a  statement  of  claim  by  which  the  plaintiff 
claims  12^.  16^.  6(2. 

The  defendants  paid  that  sum  into 
Court,  and  the  plaintiff  took  it  out  in 
satisfaction. 

The  question  is  whether  the  plaintiff  is 
entitled  to  recover  his  costs.  His  right 
to  them  is  regulated  by  the  30  &  31  Vict. 
c.  142.  8.  6  (1),  by  which  it  is  enacted 
that  if  the  plaintiff  in  an  action  in  the 
superior  Courts  shall  recover  a  sum  not 
exceeding  202.  if  the  action  is  founded  on 
contract,  or  101,  if  founded  on  tort,  he 
shall  not  be  entitled  to  any  costs  unless 
he  has  a  certificate  of  the  Judge  or  an 
order  of  the  Court. 

The  amount  recovered  in  this  case 
being  121. 16«.  6d,  it  follows  that  if  the 
action  is  founded  on  tort  the  plaintiff  is 
entitled  to  costs ;  if  on  contract,  he  is  not 
so  entitled. 

Formerly,  when  there  were  forms  of 
action,  there  would  have  been  little  diffi- 
culty in  determining  whether  an  action 
was  founded  in  contract  or  tort ;  but  now 
that  the  claim  is  made  by  a  narrative  of 
facts  it  does  not  always  clearly  appear  to 
which   class,  contract  or  tort,  the  case 

(4)  1  Hurl.  &  N.  500 ;  s.  c.  26  Law  J.  Rep. 
£xcb.  171. 

(5)  Cockburn,  L.C  J.,  and  Cleasby,  B. 

(6)  The  judgment  was  read  by  Cockburn,  L.C.  J., 
in  the  Queen's  Bench  Division,  to  which  the  ac- 
tion was  attached. 


^d 


properly  belongs.  Effect,  however,  must 
be  given  to  the  distinction  made  by  the 
Act  of  Parliament. 

If  there  is  an  express  contract,  and  the 
act  complained  of  is  a  breach  of  it,  the 
action  is  clearly  founded  on  contract ;  if 
there  is  no  contract  at  all,  but  the  act  is 
an  unauthorised  intermeddling  with  pro- 
perty, it  is  clearly  founded  on  tort ;  but 
the  difficulty  arises  in  a  case  like  the 
present,  where  there  is  undoubtedly  an 
unauthorised  intermeddling  with  pro- 
perty, but  the  act  is  connected  with  a 
contract  originally  entered  into,  and 
there  is  ground  for  regarding  it  as 
founded  on  that  contract  or  some  new 
contract  implied  from  the  circumstances. 

The  facts  of  the  present  case  are  that 
the  plaintiff  had  agreed  to  sell  a  quan- 
tity of  composition  pipe  to  H.  Winfield 
&  Co.,  and  had  delivered  them  to  the 
defendants,  as  carriers,  consigned  to  the 
purchasers.  This  appears  from  the  state- 
ment in  paragraph  2  to  be  the  ordinaiy 
case  of  delivery  to  a  carrier  for  a  pur- 
chaser ;  and  when  that  is  the  case,  unless 
other  circumstances  appear,  it  is  regarded 
as  a  contract  made  on  behalf  of  the  con- 
signee by  the  consignor  as  his  agent, — 
see  what  is  said  b^  the  Judges  and  the 
Lord  Chancellor  m  The  Cork  DisUUerg 
Company  v.  The  Oreat  Southern  and 
Western  Railway  Company  (7). 

It  further  appears  by  paragraph  3  that 
Winfield  &  Co.  becoming  insolvent,  the 
plaintiff  stopped  the  goods  in  transitu. 

The  effect  of  this  was  no  doubt  to  put 
an  end  to  the  contract  of  carriage  ani  to 
revest  the  property  in  the  plaintiff. 

The  plaintiff  afterwards  gave  notice  to 
the  defendants  to  hold  the  goods  to  his 
order,  but  the  defendants  notwithstanding 
delivered  the  same  afterwards  to  Win- 
field &  Co.  (paragraph  3). 

Under  these  circumstances  it  may  no 
doubt  be  said  that  the  claim  of  the  plain- 
tiff arose  out  of  the  original  contract  of 
carriage,  and  was  in  that  way  founded 
on  contract.  But  it  appears  to  us  that 
the  words  founded  on  contract  mean 
directly  founded  on  contract,  and  not 
remotely,   as  in    the   present  case.     In 

m  Law  Rep.  7  E.  &  L  App.  269,  at  pp.  277 
and  278. 
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reality  what  the  defendants  did  was  to 
perform  the  original  contract  of  carrying, 
which  they  had  no  right  to  do  after  the 
stopping  in  transitu. 

The  contract  was  put  a  stop  to  by  an 
nnnsual  and  unexpected  event,  the  stop- 
ping in  transitu ;  and  the  question  really 
becomes  whether  that  event  placed  the 
plaintiff  and  the  defendants  in  the  rela- 
tion of  parties  contracting  with  each 
other,  or  in  the  relation  which  exists 
where  one  person  is,  without  any  inten- 
tion to  be  80,  in  the  possession  of  the 
property  of  another. 

In  the  present  case  the  plaintiff  gave 
notice  to  the  defendants  to  hold  the  goods 
to  his  order.  If  they  had  agreed  to  do 
80,  there  would  have  been  a  contract; 
but  they  refuse  to  do  so,  and  deliver  the 
goods  to  the  purchaser. 

It  appears  to  us  that  the  claim  of  the 
plaintiff  is  not  founded  on  any  existing 
contract  between  him  and  the  defend- 
ants, but  on  the  wrongful  act  of  the 
defendants  in  delivering  the  goods  as 
they  did. 

The  contract  of  the  defendants  was  to 
carry  and  deliver.  But  under  the  cir- 
cumstances which  arose,  the  law  gave 
the  plaintiff  the  right  to  put  an  end  to 
this  contract  and  to  demand  back  the 
possession  of  the  goods,  and  he  did  so. 
From  that  time  the  retention  of  the 
goods,  and  the  dealing  with  them  by  the 
defendants,  became  tortious. 

And  our  conclusion,  that  the  claim  of 
the  ^  plaintiff  is  founded  not  on  contract 
but  on  tort,  agrees  with  the  view  which 
was  always  taken  of  such  a  case  when 
the  action  of  trover  existed.  For  such  a 
misdelivery  after  notice  was  always 
treated  as  a  wrongful  conversion.  The 
statute,  in  using  the  words  "  founded  on 
tort,"  may  be  fairly  regarded  as  having 
reference  to  such  cases  as  were  at  the 
time  always  treated  as  cases  of  tort. 

Judgement  for  the  'plaintiff. 


Solicitors— J.  &  M.  Pontifez,  for  plaintiff;  Beale, 
Marigold  &  Co.,  for  defendauts. 


[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  t/ie  Exchequer  Bimsion.) 
1877.       1       FOSTER  {respondent)  v. 
Nov.  21.    J      USHERWOOD  (appeUont).* 

County  Oourt — Practice— Action  ordered 
to  be  tried  in  the  County  Court — Claim  re- 
duced below  601.  by  payment  into  Oourt — 
30  ^  31  Vict.  c.  132.  «.  7. 

Where  the  claim  indorsed  on  a  writ  in  an 
actimi  in  tlie  superior  Court  is  reduced  below 
601.  by  a  payment  of  money  into  Courts  ths 
action  camwt  be  sent  for  trial  to  the  County 
Court  under  30  ^  31  Vict.  c.  132.  s.  7. 

The  decision  in  Osborne  v,  Homburg 
(45  Law  J.  Eep.  Exch.  65)  approved. 

This  was  an  action  to  recover  the  sum 
of  h7l.  11a.,  commenced  in  the  Sheffield 
district  registrv  on  the  3rd  of  October. 
On  the  5th  of  October,  the  defendant 
paid  into  Court  a  sum  of  19^.  Ts.  bd.^ 
thereby  reducing  the  claim  to  37^.  12«.  Td. 

On  the  12th  of  October  the  defendant 
took  out  a  summons  before  the  registrar 
calling  on  the  plaintiff  to  shew  cause  why 
the  cause  should  not  be  tried  in  the 
County  Court,  under  section  7  of  the 
County  Courts  Act,  1867,  30  &  31  Vict, 
c.  132  (1).  To  this  application  the  plain- 
tiff consented  ;  and  the  registrar  made  the 
order.  Afterwards,  however,  the  regis- 
trar  came  to  the  conclusion  tiiat  the  Act 
gave  him  no  jurisdiction  to  make  the 
order,  and  he  rescinded  it. 

The  defendant  then  appealed  to  Lopes, 

*  Coram  Bramwell,  L.J.,  Brett,  L.J.,  and  Cot- 
ton, L.J. 

(1)  By  30  &  31  Vict  c.  182.  s.  7  (incorporated 
with  the  Judicature  Act,  1873,  bj  s.  67  of  that  Act), 
"  Where  in  any  action  of  contract  brought  or  c(»m- 
menced  in  any  of  Her  Majesty's  superior  Courts  of 
Common  Law  the  claim  indorsed  on  the  writ  does 
not  exceed  oO/.,  or  where  such  claim,  though  it  ori- 
ginally exceeded  60/.,  is  reduced  by  payment,  an  ad- 
mitted set-off  or  otherwise  to  a  sum  not  exceeding 
50/.,  it  shall  be  lawful  for  the  defendant  in  tlie  ac- 
tion within  eight  days  from  the  day  upon  which  the 
writ  shall  have  been  served  upon  him,  if  the  whole 
or  a  part  of  the  demand  of  the  plaintiff  be  contested, 
to  apply  to  a  Judge  at  chamlirs  for  a  summons  to 
the  plaintiff  to  shew  cause  why  such  action  should 
not  be  tried  in  the  County  Court  or  one  of  the 
County  Courts  in  which  such  action  might  have 
been  commenced,  and  on  hearing  of  such  summons 
the  Judge  shall,  unless  there  be  good  cause  to  the 
contrary,  order  such  action  to  be  tried  accoid- 
ingly,"  &c. 
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Foster  v.  Uskerwood  {AppJ),  Exca. 
J.,  in  chambers,  who  affirmed  the  re- 
gistrar's decision  on  the  anthority  of 
Osborne  v.  Homhwrg  (2).  This  decision 
was  again  affirmed  by  the  Exchequer 
Division  on  the  same  ground,  the  Lord 
Chief  Baron  expressing  a  doubt  as  to  the 
correctness  of  the  judgment  in  Osborne  v. 
Homhirg  (2),  and  the  defendant  then 
appealed  to  the  Court  of  Appeal. 

H,  D.  Qreene^  for  the  appellant.— The 
Exchequer  Division  in  the  case  of  Os- 
home  V.  Hombwg  (2)  took  too  narrow  a 
Tiew  of  the  30  &  31  Vict.  c.  132.  s.  7.  The 
words  are  '*  where  such  claim  is  reduced 
by  payment,  an  admitted  set-off  or  other- 
wise. The  words  "  or  otherwise  *'  would 
cover  a  payment  into  Court,  which  now 
by  Order  XXX.  may  be  made  at  any  time 
after  writ.  The  parties  in  this  case  have 
waived  the  objection,  and  this  distin- 
guishes it  from  Osborne  v.  Homburg  (2). 
The  case  is  analogous  to  Tomkins  v.  Beard 
(3),  where  in  proceedings  under  19  &  20 
Vict.  c.  108.  s.  26,  an  objection  of  the 
same  kind,  where  the  order  had  been 
made  before  the  pleadings  were  concluded, 
was  disallowed  after  verdict.  The  parties 
were  hdd  to  have  waived  the  preliminary 
step  of  making  up  the  record. 

FarbeSf  for  the  respondent,  was  not 
called  upon  to  argue. 

Bramwell,  L.J. — I  think  this  appeal 
must  be  dismissed.  I  think  the  expres- 
sion "  or  otherwise  "  does  not  refer  to 
anything  subsequent  to  the  writ,  but  is 
meant  to  cover  the  case  of  a  release 
before  action  or  something  of  ,that  sort. 
If  we  look  at  the  earlier  Act  which  pro- 
vides for  an  action  being  remitted  to  the 
County  Court  after  issue,  we  find  pay- 
ment into  Court  expressly  mentioned, 
therefore  I  think  "  or  otherwise  "  in  that 
Act  means  by  something  else  happening 
after  action,  but  in  the  later  Act  it  means 
by  something  happening  before  the  writ. 

I  do  not  understand  what  is  meant  by 
an  agreement  that  the  registrar  shall 
have  jurisdiction.  Where  he  has  not, 
the  parties  cannot  give  it  him.  One 
effect  of  a  trial  after  such  a  proceeding 

(2)  45  Law  J.  Bep.  Exch.  65 ;  s.  c.  Law  Bep.  1 
Ex.  bir.  43. 

(3)  15  Law  Times  N.S.  363. 


would  be  that  none  of  the  witnesses 
could  be  committed  for  perjury,  because 
the  trial  would  be  coram  non  judioe, 

1  agree  with  the  case  of  Osborne  v. 
Homburg  (2),  and,  with  the  very  greatest 
respect,  I  think  it  is  better  not  to  express 
a  difference  from  a  decided  case  unless 
one  is  going  to  overrule  it ;  it  often  causes 
fruitless  litigation  and  much  expense.  As 
to  the  other  case  cited  by  Mr.  Creene,  I 
may  remark  that  it  is  a  very  strong  thing 
for  a  person  to  say,  "  I  agreed  that  this 
cause  should  be  tried  as  it  has  been ;  I 
consented  to  judgment  being  given  ;  and 
now  that  it  is  against  me,  I  say  that  there 
was  no  jurisdiction.' '  Li  such  a  case  the 
Court  would  struggle  as  far  as  possible 
to  uphold  the  judgment.  I  confess  I 
should  like  to  see  how  the  record  was 
drawn  up  in  that  case.  But  I  should  not 
have  rescinded  the  order  if  the  case  had 
come  before  me.  I  should  have  said,  "  If 
you  want  to  upset  these  proceedings,  you 
must  take  a  writ  of  error."  I  remember 
a  case  (4)  tried  without  a  jury  in  which 
there  had  been  no  formal  jurisdiction 
in  the  Judge,  and  the  Court  held  that 
the  parties  by  their  consenting  to  ap- 
pear before  him  had  made  the  Judge 
an  arbitrator,  so  that  the  judgment  was 
good  on  the  record.  But  that  case  does 
not  govern  this.  I  am  of  opinion  that  this 
objection  of  want  of  jarisdiction  is  one 
which  cannot  be  waived,  and  the  parties 
cannot  give  jurisdiction  by  dispensing 
with  something  which  is  necessary  to 
create  it.  Therefore  I  am  of  opinion  that 
the  registrar  was  right,  that  Mr.  Justice 
Lopes  was  right,  and  so  were  the  Divi- 
sional Court. 

Brett,  L.J. — I  think  Osborne  v.  Hom- 
burg (2)  was  rightly  decided  and  on  right 
grounds.  The  woi^  "  payment  '*  in  sec- 
tion 7  refers  to  something  before  writ 
or  action.  The  word  "  set-off"  refers  to 
something  equally  before  writ  or  action. 
Then  we  get  the  words  "  or  otherwise," 
which  must  mean  by  something  else 
of  the  same  kind.  If  so,  no  lapse  of 
time  can  alter  the  state  of  things.  The 
fact  relied  on  to  reduce  the  clfum  must 

(4)  See  Andrews  v.  EUiott,  5  E.  &  B.  502  ;  s.  c 
25Law  J.  Rep.  Q.B.  1. 
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have  happened  before  writ.  Here  it  was 
not  in  time,  and  no  covenant  can  alter  the 
jurisdiction. 

In  the  other  case  cited  the  order  should 
not  have  been  made  till  after  the  pleadings. 
But  lapse  of  time  will  cure  the  supposed 
deficiency  in  a  case  like  that.  No  doubt 
the  order  was  made  before  pleadings,  and 
there  was  no  jurisdiction  to  make  it.  But 
if  the  registrar  had  waited  till  afterwards, 
the  order  conld  have  been  made.  Under 
that  statute  the  question  was  one  not  of 
jurisdiction  but  of  procedure.  K  it  is 
only  a  question  of  procednre  the  consent 
of  parties  and  their  going  on  to  trial 
will  cure  the  defect.  But  the  defect  could 
not  have  been  cured  if  it  had  been  a 
question  of  jurisdiction.  Therefore  I  think 
that  case  was  right.  I  suppose  that  the 
order  was  made  before  pleadings,  but  that 
afterwards  the  pleadings  were  continued 
and  the  issue  drawn  up  for  trial,  and  that 
the  only  ground  of  objection  was  that  an 
order  which  should  have  been  made  after 
the  pleadings  was  made  before,  and  that 
objection  was  not  allowed.  I  therefore 
think  that  the  refusal  of  this  order  was 
right. 

CoTTOK,  L  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitors— H.  A.  Maude,  agent  for  J.  &  G.  E. 
Webster,  Sheffield,  for  plaintiff;  Bickards  & 
Walker,  agents  for  E.  K.  Binns,  Sheffield,  for 
defendant. 


•  [IN  THE  QUEEN'S  BENCH  DIVISION.] 

1877.      1  COLLINGRIDGE   V,  THE  ROYAL  EX" 
NOV.  23.  J      CHANGE  ASSURANCE  COMPANY. 

Insurance  against  Fire — Policy — Dani' 
age  by  Fire — Antecedent  Contract  for  Sale 
of  Premises — Insurable  Interest, 

In  May,  1868,  the  plaintiff  insured 
certain  houses,  of  which  he  was  seised  in 
/ee,  in  the  def&ndants'  office  against  loss  or 
damage  by  fire.  The  insurance  was  coiu 
tinued  up  to  Lady  Bay,  1876.  In  De- 
cember, 1872,  the  Metropolitan  Board  of 
Worhs,  unknown  to  the  defendants,  served 
the  plaintiff  with  a  notice  to  treat  in  respect 
of  certain  premises,  in  pursua/nce  of  statw 
tory  powers  enahh'vg  them  so  to  do ;  aiid 


in  May,  1873,  the  amount  of  compen-' 
sation  to  be  paid  was  duly  fixed  by 
an  arbitrator.  In  May,  1875,  the  said 
premises  were  injured  by  fire.  At  that 
time  the  plaintiffs  abstract  of  title  had 
been  accepted  by  the  Board  of  Works,  amd 
a  draft  conveyance  to  them  was  in  course 
of  preparation,  but  no  purchase-money  had 
been  paid: — Held,  that  the  plaintiff  had 
an  insurable  interest  in  the  houses  at  the 
time  when  the  fire  occurred  such  as  would 
entitle  him  to  recover  from  the  defendants. 

Special  Case  stated  by  consent  of  the 
parties,  of  which  the  following  are  the 
material  sections : — 

1.  The  plaintiff  being  seised  in  fee  of 
the  freehold  premises,  Nos.  127  and  129, 
St.  John  Street,  Clerkenwell,  in  the 
county  of  Middlesex,  on  the  1st  of  May, 
1868,  insured  them  in  the  defendants' 
office,  against  loss  or  damage  by  fire,  in 
the  sum  of  1,600^.  [A  copy  of  the  policy 
was  annexed  to  and  formed  part  of  the 
case.] 

2.  The  premises  were,  at  the  time  of 
the  insurance,  and  thence  until  and  at 
the  time  of  their  injury  by  fire,  as  herein- 
after mentioned,  of  the  value  of  1,500^.  (1) 

3.  The  plaintiff  paid  the  defendants 
the  sum  of  21.  Ss.,  as  in  the  said  policy 
mentioned,  up  to  Lady  Day,   1876,  but 

(I)  The  material  clause  of  the  policy  was  as 
follows : — 

"Now  know  all  men  by  these  presents  that 
the  capital,  stock,  estates  and  securities  of 
the  said  corporation  shall  be  subject  and  liable 
to  pay,  make  good  and  satisfy  unto  the  said 
assured,  their  heirs,  executors  or  administrators, 
any  loss  or  damage  by  fire  to  the  buildings  afore- 
said, which  shall  or  may  happen  on  or  before  the 
25th  of  March,  1869,  not  exceeding  the  sum  of 
1,600/.,  according  to  the  exact  tenor  of  the 
articles  hereunto  subjoined,  and  shall  so  continue 
and  be  liable,  from  year  to  year,  for  so  long  time 
as  the  said  assured  shall  well  and  truly  pay,  or 
cause  to  be  paid,  the  sum  of  21.  Ss.  into  the 
treasury,  or  to  the  known  agents  of  the  said 
corporation,  within  fifteen  days  from  the  2dth  of 
March,  which  shall  be  in  each  succeeding  year; 
and  the  said  corporation  shall  ngree  to  the  con- 
tinuation of  this  assurance  by  accepting  and 
roceiying  the  said  payment," 
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without  any  notice  being  given  to  the 
defendants  of  the  dealings  between  the 
pUdntiff  and  the  Metropolitan  Board  of 
Works,  a»  hereinafter  mentioned. 

4.  On  the  19th  of  May,  1875,  the  said 
insured  premises  were  injured  by  fire. 

5.  The  said  houses  and  the  site  there- 
of  were  situated  within  the  limits  of 
deviation  marking  out  and  defining  the 
property  which,  by  the  Metropolitan 
Street  Improvement  Act,  1872,  the 
Metropolitan  Board  of  Works  was  au- 
thorised to  take  and  acquire  for  the 
parpose  of  the  new  streets  and  improve- 
ments by  that  Act  authorised.  The  said 
Act  is  taken  to  be  and  forms  part  of  this 
case. 

6.  On  the  16th  of  December,  1872,  the 
Metropolitan  Board  of  Works,  in  exercise 
of  their  statutory  powers,  gave  the  plain- 
tiff* a  notice,  under  section  18  of  the 
Lands  Glauses  Consolidation  Act,  1845 
(which  is  incorporated  with  the  said 
Act  of  1872),  that  they  required  to  pur- 
chase and  take  the  said  insured  premises 
for  the  purposes  of  the  said  Act. 

7.  The  Metropolitan  Board  of  Works 
and  the  plaintiff  not  being  able  to  agree 
as  to  the  purchase-money  and  compensa- 
tion to  be  paid  to  him  by  them  for  the 
purchase  of  his  aforesaid  interest  in  the 
said  premises,  the  same  were  duly  deter- 
mined in  the  manner  prescribed  by  the 
Lands  Clauses  Consolidation  Act,  1845, 
by  arbitration,  and  by  the  award  of  the 
umpire  duly  appointed,  the  sum  of 
2,9262.  was,  on  the  9th  day  of  May, 
1873,  assessed  as  the  amount  of  such 
purchase-money  and  compensation. 

8.  In  due  course  the  plaintiff  furnished 
to  the  Metropohtan  Board  of  Works  an 
abstract  of  his  title  to  the  said  premises, 
shewing  he  was  seised  thereof  in  fee,  sub- 
ject to  certain  tenancies  therein,  and  to  a 
rent-charge  issuing  thereout;  and  the 
Board  accepted  the  plaintiffs  title,  and 
the  draft  of  the  conveyance  was  in 
course  of  preparation  at  the  time  of  the 
said  fire. 

9.  The  said  policy  never  was  assigned 
by  the  plaintiff,  and  no  notice  of  any 
change  'Of  interest  was  given  to  the 
defendants  or  allowed  by  them  under  the 
policy. 

Voi.  47.— Q.B.,  C.P.  &  ExcH. 
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10.  The  defendants  objected  to  pay  the 
said  1,600Z.,  or  to  rebculd,  and  alleged 
that  if  they  were  liable  at  all  under  the 
policy  (which  they  disputed  as  the 
premises  had  been  required  and  taken 
and  agreed  to  be  sold  by  a  binding  con- 
tract, though  not  formally  conveyed,  for 
the  purposes  of  the  now  street  and 
other  improvements  by  the  said  Act  of 
1872  authorised),  that  as  the  premises 
would  be  pulled  down  after  the  convey- 
ance to  the  Metropolitan  Board  of 
Works,  the  only  sum  payable  under  the 
policy  would  be  the  amount  of  the 
damage  done  to  the  buildings,  considered 
only  as  old  materials. 

11.  The  said  houses  were  purchased  in 
order  to  carry  out  the  street  improve- 
ment, and  they  would  have  been  pulled 
down  by  the  Metropolitan  Boai*d  of 
Works  for  that  purpose. 

12.  The  defendants  contend  that  they 
are  not  liable  to  pay  anything  under  the 
said  policy,  but,  if  they  are  so  liable, 
that  the  loss  incurred  is  incurred  by  the 
Metropolitan  Board  of  Works  only,  and 
not  by  the  plaintiff,  and  is  restricted  ta 
the  value  of  the  damage  done  to  the  old 
materials  of  the  said  houses,  which  has 
been  agreed  upon  for  the  purposes  of 
this  case  as  125Z.,  and  that  the  said  sum, 
and  no  more,  is  recoverable  under  the 
said  policy. 

13.  The  plaintiff  contends  that  the 
contract  under  the  said  policy  is  one  of 
indemnity,  and  that  he  is  entitled  to 
have  the  said  houses  reinstated,  or  to  be 
paid  the  full  value  of  the  hoases  at  the 
time  of  the  fire — namely,  1,600Z.  The 
plaintiff  brings  this  action  with  the 
assent  and  concurrence  of  the  Metro- 
politan Board  of  Works.  The  defend- 
ants claim,  in  the  event  of  the  judgment 
of  the  Court  being  adverse  to  them,  to 
exercise  their  option  to  reinstate,  pursu- 
ant to  clause  10  of  the  policy. 

The  questions  for  the  opinion  of  the 
Court  are : — 

1.  Whether  the  defendants  are  liable 
under  the  said  policy  to  pay  anything  to 
the  plaintiff. 

2.  If  the  defendants  are  so  liable, 
upon  what  principle  and  for  what 
amount   the  defendants  are  liable,  and 
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judgment   is  to  be  entered   with   costs, 
according  as  the  Court  may  order. 

Philhrich  {Birmi  with  him),  for  the 
plaintiff. — ^The  defendants  contend  that 
they  are  not  liable  on  their  policy, 
because  the  premises  insured  have  been 
sold  to  the  Board  of  Works.  The  pur- 
chase, however,  has  not  yet  been  com- 
pleted, nor  the  money  paid.  They  cited 
Reynard  v.  Arnold  (2). 

Bay  (Willis  with  him),  for  the  de- 
fendants.— The  plaintiff  had  no  insurable 
interest.  The  contract  of  insurance  is  a 
contract  of  indemnity.  Even  if  the 
plaintiff  had  an  interest  at  the  time 
when  this  fire  occurred,  such  interest  has 
not  been  injured.  The  plaintiff  could 
neither  sell  nor  let  these  houses,  and  his 
interest,  if  any,  was  only  that  of  an 
unpaid  vendor.  The  contract  of  sale 
was  in  reality  completed,  and  the  pur- 
chasers are  a  public  body,  and  un- 
doubtedly solvent.  No  injury  whatever 
has,  therefore,  accrued  to  the  plaintiff  by 
reason  of  the  fire. 

[Lush,  J. — ^The  consideration  whether 
the  buyer  was  solvent  or  insolvent  cannot 
affect  the  question.] 

Again,  the  defendants  can  only  be 
made  liable  at  the  most  to  the  extent  of 
the  actual  loss  sustained,  calculated  by 
the  value  of  the  property  insured  at  the 
time  the  fire  occurred. 

[Lush,  J. — Suppose  there  had  been  no 
sale,  and  that  the  property  in  the  neigh- 
bourhood had  sunk  in  value  between  the 
time  of  the  effecting  of  a  policy  and  the 
occurrence  of  a  fire.] 

In  that  case  the  defendants  would 
have  had  to  make  good  the  premises  as 
they  existed  at  the  time  of  the  fire. 

Lastly,  the  defendants  are  entitled 
under  the  policy  to  reinstate  the  pre- 
mises— a  right  which  they  cannot  ex- 
ercise unless  the  plaintiff's  interest  con- 
tinues and  they  have  fociUties  for  so 
doing. 

Mellor,  J. — I  think  that  our  judg- 
ment must  be  against  the  contention  put 
forward  by  Mr.  Day  on  behalf  of  the 
defendai.t«.     It  appears  that  the  plaintiff 

(2)  Law  Rep.  10  Chanc.  386. 


is  in  the  position  of  a  vendor  whose 
purchase-money  has  not  been  paid,  who 
IS  still,  as  it  were,  in  possession  of  the 
premises,  and  who  has  done  nothing  to 
prevent  his  sueing  for  the  loss  sustained 
to  these  buildings  by  reason  of  the 
damage  that  has  been  done  to  them  by 
fire.  Whether  or  not  he  will,  when  the 
money  has  been  paid,  become  what  I 
will  call  a  trustee  for  the  amount 
recovered  is  a  question  I  need  not  now 
pause  to  decide ;  but  I  do  not  see  any- 
thing in  the  circumstances  of  this  case  to 
affect  his  title.  The  plaintiff's  position 
must  be  considered  as  if  there  had  been 
no  buyer  at  all ;  the  bargain  has  not  yet 
been  carried  out,  and  he  is  still  an  un- 
paid vendor,  and  can  avail  himself  of  the 
policy.  Were  it  not  so,  a  plaintiff 
might  sustain  considerable  damage  in 
cases  where  he  may  have  depended  on 
the  solvency  of  parties  who  are  really 
insolvent;  and  though  in  the  present 
case,  the  buyer  being  a  public  body, 
there  is  no  reason  to  doubt  that  the 
purchase-money  will  be  paid,  that  cir- 
cumstance cannot  affect  the  position  of 
the  plaintiff  or  incapacitate  him  from 
maintaining  this  action.  I  see  nothing 
to  invalidate  this  policy,  and  I  have  not 
now  to  enquire  whether  the  plaintiff  will 
eventually  become,  when  the  moneys 
have  been  paid,  a  trustee  for  the  pur- 
chasers in  respect  of  such  moneys. 
Accordingly  I  think  our  judgment  must 
be  for  the  plaintiff. 

Lush,  J. — I  am  of  the  same  opinion. 
The  plaintiff  has  contracted  to  sell  the 
premises  in  question  to  the  Board  of 
Works,  though  the  flact  that  the  latter  is 
a  public  body  can  make  no  difference. 
In  all  probability  the  sale  will  be  com- 
pleted, but  such  has  not  yet  been  the 
case.  The  contract  on  the  part  of  the 
defendants  is  to  make  good  to  the  plain- 
tiff any  loss  or  damage  by  fire  to  these 
premises,  and  no  words  of  qualification 
are  contained  in  it. 

Judgment  for  the  plaintiff. 


Solicitors— William  Wyke  Smith,  for  plaintiff; 
£.  J.  Kickards,  for  defendants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877       f  ^™^  QUEEN,  on  the  prosecution 

Nov    30     1        ^'f    JAMBS   HOWARD,  V.   HOL- 
'    I       BBOOK  AND  OTHERS. 

Libel — OriminaL  Information — Resj^on- 
sibUUy  of  Proprietors  of  Newspapers  for 
Libel  inserted  hy  Editor  without  their 
Knowledge—^  Sf  7  Vict  o.  96  (Lord  Camp- 
heWs  Act),  s.  7. 

On  the  trial  of  a  criminal  information 
for  Ubel  it  was  proved  on  the  part  of  the 
dtfendants,  proprietors  of  a  newspaper,  that 
they  had  appointed  a  competent  editor  to 
undertake  the  literary  management  of  the 
paper,  and  that  the  article  in  question  was 
inserted  by  him  without  their  knowledge, 
and  without  amj  specific  atUhority  or  cwi' 
sent  of  theirs ;  and  it  was  sought  upon  siLch 
evidence  to  raise  a  defence  under  section  7 
of  Lord  OampbeWs  Act  (Jo  8f  7  Vict.  c.  96). 
The  teamed  Judge  at  the  trial  ruled  that 
tipon  proof  of  the  general  authority  of  the 
editor  who  had  inserted  the  article,  it  was 
not  open  to  the  defendants  to  claim  the  pro- 
tection of  the  statute^  and  thereupon  directed 
a  verdict  of  guilty  : — Held,  by  Cockburn, 
L.C.J.,  and  Lush,  J.  (dissentierUe  Mel- 
LOR,  J.),  that  a  new  trial  ought  to  be  had 
on  the  ground  that  the  section  did  apply  to 
the  case  of  a  libel  published  by  an  editor 
having  admittedly  general  authority ;  and 
that  it  was  a  question  which  ought  to  have 
been  left  to  the  jury  whether  within  the 
words  of  exemptian  in  that  section  the  de- 
fendants were  criminally  responsible  for  his 
act. 

By  Mellor,  J.,  dissenting — Where  part" 
nets  actively  engaged  in  the  publication  of 
a  newspaper  appoint  an  editor  to  whom 
they  leave  the  conduct  of  the  paper,  the 
statute  does  not  apply  to  protect  them  from 
being  criminaUy  responsible  for  a  libel  lis 
may  insert  without  their  knowledge,  because 
what  he  publishes  in  the  discretion  so  dele- 
gated to  him  must  be  taken  to  be  done  with 
their  authority  or  consent 

This  was  a  rale  obtaioed  by  the  defen- 
dants, against  whom  a  verdict  of  guilty 
had  passed  npon  the  trial  of  a  criminal 
information  for  hbel  before  Lindley,  J., 
at  the  last  assizes  for  Hampshire,  held  at 
Winchester,  calling  npon  the  prosecutor 
to  shew  cause  why  the  verdict  should  not 


be  set  aside,  and  a  verdict  entered  forjthe 
defendants,  or  why  a  new  trial  should  not 
be  had  on  the  ground  that  the  learned 
Judge  misdirected  the  jury  in  stating 
that  the  defendants  were  criminally  re- 
sponsible for  the  publication,  although 
they  had  appointed  a  competent  editor  to 
conduct  the  newspaper  and  the  publica- 
tion was  made  without  their  actual  au- 
thority, consent  or  knowledge,  and  did 
not  arise  from  want  of  due  care  or  cau- 
tion on  their  part. 

The  article  containing  the  libel  com- 
plained of,  which  was  in  the  form  of  a 
letter,  appeared  in  the  Portsmouth  Times, 
of  which  the  three  defendants  were  the 
proprietors,  and  it  substantially  charged 
the  prosecutor,  who  was  town  clerk  and 
clerk  of  the  peace,  with  having  packed  a 
jury  at  the  Quarter  Sessions.  The  ar- 
ticle appeared  on  the  28th  of  October, 
and  upon  the  prosecutor  calling  the  de- 
fendants* attention  to  it,  and  demanding 
an  apology,  they  replied,  on  the  2nd  of 
November,  through  their  solicitor,  deny- 
ing all  knowledge  of  the  article  previous 
to  its  insertion,  and  offering  their  columns 
to  him  for  any  reply  he  might  wish  to 
have  published.  This  offer  was  declined, 
and  the  prosecutor  then  moved  for  and 
obtained  the  rule  for  a  criminal  infor- 
mation. 

It  appeared  that  the  three  defendants 
all  habitually  resided  at  Portsmouth, 
where  the  paper  was  published,  and  took 
an  active  part  in  its  management.  One 
was  styled  in  the  letter  written  by  their 
solicitor  *'  responsible  manager,"  another 
nndertook  the  advertisement,  and  the 
third  the  finance  department.  But  the 
literary  department  had  been  entirely  en- 
trusted by  them  to  an  editor  called  Oreen, 
and  he  inserted  what  he  thought  fit  in  the 
way  of  articles  and  correspondence.  At 
the  time  this  article  was  published  one  of 
the  defendants  was  away  in  Somerset- 
shire on  account  of  his  health,  and  neither 
he  nor  either  of  the  other  two  had  given 
any  authority  for,  or  consent  to,  its  pub- 
lication, or  knew  of  its  insertion  until 
their  attention  was  called  to  it  after  pub- 
lication. There  was  no  evidence  of  any 
sale  of  the  paper  containing  the  article 
after  it  had  been  brought  to  their  know- 
ledge.   The  defciidauts  at  the  trial  relied 
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on  Rcction  7  of  Lord  Campbell's  Act, 
6  &7  Vict.  c.  96  (1),  and  desired  that  the 
jury  should  be  asked  whether  the  publi- 
cation was  not  made  without  their  autho- 
rity, consent  or  knowledge,  and  without 
any  want  of  due  care  or  caution. 

The  learned  Judge,  however,  ruled  that 
as  an  authority  had  been  admittedly  given 
by  the  defendants  to  Green  to  edit  the 
paper  and  insert  what  he  liked,  there 
was  an  actual  authority  proved  which 
prevented  the  application  of  the  statute, 
and  he  directed  the  jury  to  find  the  de- 
fendants guilty. 

Arthur  Charles  and  A,  L,  Smith  shewed 
cause. — The  facts  here  shewed  an  actual 
publication  by  the  defendant's  authority, 
not  a  mere  presumption.  That  being  so, 
the  section  did  not  apply.  Its  object 
was  to  admit  of  the  rebutting  of  a  pre- 
sumption of  agency,  and  does  not  extend 
to  a  case  where  the  agency  is  a  fact. 

[CocKBURN,  L.C.J. — If  the  statute  ad- 
raits  the  defendants  to  prove  that  there  was 
no  criminal  responsibility  where  there  is 
only  a  presumption  of  agency,  it  is  a 
fortiori,  where  the  agency  is  actually 
proved.] 

The  words  "  by  his  authority  "  in  the 
section  must  be  read  as  "  by  his  presumed 
authority,"  and  cannot  mean  the  actual 
authority  committed  to  an  editor.  If 
that  is  established,  the  section  has  no  ap- 
lication.  Were  it  otherwise,  no  news- 
paper proprietor  could  ever  be  held  cri- 
minally responsible.  So  also  the  words 
in  the  section,  "  without  his  authority," 
mean  "  without  the  authority  presumed 
from  proprietorship,"  and  do  not  apply 
to  actual  authority  proved.  "  Authority  " 
cannot  mean  two  different  things  in  the 
same  section. 

[Lush,  J. — I  should  say  that  the  ob- 
vious meaning  is^  in  the  first,  the  autho- 

(1)  6  &  7  Vict.  c.  96.  8.  7»  enacts,  "tliat,  when- 
soever upon  the  trial  of  any  indictment  or  informa- 
tion for  the  publication  of  a  libel  under  ilie  plea  of 
not  guilty  evidence  shall  have  been  given  which 
shall  establish  a  presumptive  ci^e  of  publication 
agaiost  the  defendant  by  the  act  of  any  other 
person  by  his  authority,  it  shall  be  competent 
to  such  defendant  to  prove  that  such  j  ublication 
■was  made  without  his  authority,  consent  or  know- 
ledge, and  that  the  said  publication  did  not  arise 
from  want  of  due  care  or  caution  on  his  part." 


rity  which  the  law  implies  from  the  fact 
of  agency,  and  in  the  second  actual 
authority.] 

It  is  most  dangerous  that  proprietors 
should  not  be  responsible  for  the  editors 
to  whom  they  delegate  their  discretion, 
and  this  cannot  have  been  intended  by 
Lord  Campbell's  Act.  Before  it  was 
passed  proof  of  proprietorship  amounted 
to  proof  of  guilt,  and  no  defence  could  be 
raised.  This  appears  from  the  case,  in 
1802,  of  The  King  v.  Walt^  (2),  where 
Lord  Kenyon  said  he  waa  "  clearly  of  opi- 
nion that  the  proprietor  of  a  newspaper 
was  answerable  criminally  as  well  as 
civilly  for  the  acts  of  his  servants  or 
agents  for  misconduct  in  the  conducting 
of  a  newspaper."  Again,  in  1829,  in  The 
King  v.  Qutch  (3),  Lord  Tenterden  said  : 
"  1  tell  you  that  the  proprietor  of  a  news- 
paper  is  criminally  answerable  for  what 
appears  in  it."  And  in  1834,  in  Oolburt^ 
V.  Patmore  (4),  Alderson,  B.,  speaks  of 
a  proprietor  being  "  actually  ignorant, 
but  legally  cognisant."  Therefore  it  is 
contended  that  Lord  Campbell's  Act  was 
passed  to  allow  the  rebutting  of  the  lia- 
bility which  formerly  arose  upon  simple 
proof  of  proprietorship.  But  though  it 
thus  admitted  the  disproving  of  a  pre- 
sumed agency,  it  never  meant  to  absolve 
the  proprietor  from  responsibility  for  the 
act  of  an  actual  agent. 

[CocKBURN,  L.C.J.  —  But  the  very 
words  of  the  section  presuppose  the  pub- 
lication being  by  an  agent,  ''  by  a  person 
by  his  authority."  If  he  were  not  an 
agent  the  Act  was  not  needed  to  enable 
him  to  disprove  that.  To  what  can  the 
section  apply  if  not  to  such  a  case  as  the 
present?] 

Suppose  some  one  else,  not  the  editor, 
inserted  the  libel ;  or  suppose  the  pro- 
prietor had  no  voice  in  the  appointment 
of  the  editor,  or  the  authority  to  the  edi- 
tor had  been  modified  or  countermanded, 
in  such  cases  the  section  would  apply. 

[Lush,  J. — Those  cases  had  not,  so  far 
as  we  know,  occurred.  Is  it  not  more 
probable  that  the  Act  was  to  meet  the 
mischief  that  had  occurred  and  to  correct 

(2)  3  Esp.  21. 
(8)  M.  &  M.  433. 

(4)  1  Cr.,  M.  &  B.  73 ;  s.  c.  3  Law  J.  Rep. 
Exch.  317. 
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the  anomaly  that  was  felt  to  exist  in  mak- 
ing a  man  a  criminal  whei-e  he  had  no 
actual  knowledge  or  intention  or  guilty 
mind  ?  Cockburn,  L.O.J. — I  should  cer- 
tainly say  that  the  section  should  be  very 
carefully  applied,  and  that  the  negativing 
of  the  authority  should  be  in  each  parti- 
cular case  fully  made  out ;  but  then  this 
would  be  a  question  for  the  jury,  and  here 
it  was  not  left  to  them.  Mellob,  J. — The 
word  consent  seems  to  me  to  include  this 
case ;  for  did  not  these  defendants  con- 
sent to  anything  which  their  editor  chose 
to  insert  ?  j 

Ab  Green  was  the  agent  of  the  defend- 
ant for  the  particular  purpose  of  publish- 
ing  matter  m  the  paper,  then  this  article 
being  published  by  him  within  the  scope 
of  his  authority  renders  them  responsible. 
In  Parkes  v.  PrescoU  (5)  By les,  J.,  says, 
"  A  principal  is  not  civilly  liable  for  the 
acts  of  his  agent,  unless  the  agent's  au- 
thority be  by  the  agent  duly  pursued; 
but  the  principal  may  be  ciimiually  liable 
though  the  agent  have  deviated  very 
widely  from  his  authority/'  So  in  Bar- 
wick  V.  The  English  JoitU  Stock  Bank  (6), 
the  fraud  of  an  agent  was  held  to  be  the 
fraud  of  the  principal. 

[Lush,  J. — That  is  a  question  of  civil 
liability.] 

The  same  has  been  held  in  an  indict- 
ment for  nuisance — The  Queeti  v.  Ste- 
phens (7),  where  a  master  was  held  liable, 
though  the  acts  of  his  workmen  were 
without  his  knowledge  and  conti'ary  to 
his  general  orders. 

[Cockburn,  L.C.J. — The  authority  to 
Oreen  here  was  not  an  authority  to  pub- 
lish a  libel,  and  if  from  the  facts  you 
wished  such  an  inference  to  be  drawn, 
was  it  not  a  question  for  the  jury  P] 

H.  T,  Oole  and  Folkard  in  support  of 
the  rule. — It  might  be  argued  that  the 
law  previous  to  the  passing  of  Lord 
Campbell's  Act  wasoibt  as  has  been  said 
on  the  other  side  to  make  a  man  crimi- 
nally responsible  for  a  libel  independently 
of  his  personal  knowledge  of  it.     The 

(6)  88  La^  J.  Rep.  Exch.  105^ at  p.  Ill  ;  s.  c 
Law  Rep.  4  Exch.  at  p.  182. 

(6)  36  Law  J.  Rep.  Exch.  147  ;  s.c.  Law  Rep. 
2  Exch.  269. 

(7)  86  Law  J.  IUp.Q.B.  261 ;  s.  c.  Law  Rep. 
1  Q.B.  702. 


leading  case  on  the  subject  is  The  King 
V.  Alinon  (8),  where  Lord  Mansfield  said 
that  although  sale  at  the  defendant's  shop 
by  his  servant  is  prima  facie  evidence  of 
publication  by  him,  yet  **  it  is  liable  to 
be  contradicted  where  the  fact  will  bear 
it  by  contrary  evidence  tending  to  excul- 
pate the  master  and  to  shew  that  he  was 
not  privy  nor  assenting  to  it  nor  encou- 
raging it."  Then  also  in  The  King  v. 
HoU  (9),  Lord  Kenyon  himself  says,  "  If 
the  defendant  could  have  shewn  that  he 
published  the  paper  in  question  without 
knowing  its  contents,  or  that  he  could 
not  read  and  was  not  informed  of  its 
tendency  till  afterwards,  that  argument 
might  have  been  pressed  upon  the  jury.'* 
In  Lamb's  Oase  (lU)  it  is  said  "  That 
everyone  who  shall  be  convicted  in  the 
said  case,  either  ought  to  be  a  contriver 
of  the  libel  or  a  procurer  of  the  con- 
triving of  it,  or  a  malicious  publisher  of 
it,  knowing  it  to  be  a  libel."  These 
cases  shew  what  evidence  even  then  it 
was  open  to  a  defendant  to  adduce ;  but 
it  is  enough  here  to  rest  upon  the  ex- 
press words  of  the  statute  Q  &  7  Vict, 
c.  96  (1),  which  exactly  apply  to  the  case 
of  an  editor  publishing  libellous  matter 
without  the  proprietor's  actual  authority, 
consent  or  knowledge.  The  report  of 
the  Commissioners  on  the  subject  of 
libel,  upon  which  Lord  Campbell's  Bill 
was  founded,  shews  the  object  of  the 
legislation.  It  suggested  that  in  order 
to  take  away  the  force  of  some  former 
decisions  which  might  seem  to  warrant 
a  different  conclusion  from  that  which 
the  Commissioners  thought  to  be  the  law, 
a  '*  declaratory  enactment "  should  be 
passed,  "  the  object  of  which  would  be 
to  allow  a  defendant  charged  with 
having  maliciously  published  a  libel  to 
shew  that  it  was  published  by  another 
without  any  blame  attributable  to  him- 
self, or,  as  the  case  may  be,  even  against 
his  will  and  contrary  to  his  express  direc- 
tions" (11). 

Then  as  to  the  case  of  The  Qtieen  v. 
Stephens  (7),  that  being  a  case  of  nuis- 
ance is   very   different.     The  judgment 

(8)  6  Burr.  2686. 

(9)  6  Term  Rep.  at  p.  444. 

(10)  9  Co.  Rep.  69  6. 

(11)  Report  of  Select  Commit^e,  1843. 
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shews  that  it  was  treated  as  in  fact  a  civil 
proceeding,  though  in  form  a  criminal 
one  ;  and  no  question  of  civil  liability  is 
in  point  here.  The  nuisance  affected  the 
public  at  large,  and  they  could  have  no 
redress  but  by  indictment,  so  as  to  pre- 
vent its  recurrence.  But  in  libel  the 
prosecutor  has  the  power  of  proceeding 
by  action  and  it  is  unnecessary  that  ho 
should,  contrary  to  all  principles  of  justice, 
be  saddled  with  a  criminal  responsibility 
for  the  acts  of  his  agent  or  servant  where 
he  had  no  metis  rea. 

[Lush,  J. — The  distinction  between 
libel  and  nuisance  is  the  public  character 
of  the  latter.  Libel  is  a  private  wrong, 
treated  as  a  public  one  only  because 
of  the  supposed  probability  of  its  provok- 
ing a  breach  of  the  peace.  J 

It  is  therefore  submitted  that  the  rul- 
ing at  the  trial  was  wrong  in  laying  down 
that  the  only  matter  open  to  the  defend- 
ants, under  the  section,  was  to  shew,  that 
they  had  taken  away  the  editor's  autho- 
rity. 

[OocKBUEN,  L.O.J. — That  was  leaving 
it  just  as  Lord  Kenyon  said  the  law  was 
before  the  statute.] 

Since  the  statute  it  must  be  a  question 
for  the  jury  whether  the  exemption  is 
proved. 

CocKBURN,  L.C.J. — I  am  of  opinion  that 
the  rule  for  a  new  trial  in  this  case  should 
be  made  absolute.  The  facts,  as  I  under- 
stand, which  were  in  evidence,  were 
these :  That  the  defendants,  three  in 
number,  were  the  proprietors  of  the 
newspaper  in  which  the  libellous  article 
appeared.  But  it  appears  that  when 
they  were  all  at  Portsmouth,  the  place 
where  the  paper  is  published,  the  duties 
of  managing  the  newspaper  were  divided 
between  four  persons.  There  was  the 
editor,  to  whom  the  literary  department 
was  entirely  left,  while  one  partner  under- 
took what  may  be  called  the  commercial, 
another  the  advertising  and  another  the 
actual  printing  department.  Now  at  the 
time  when  this  article  was  inserted  one 
partner  had  gone  some  hundred  miles 
away  into  Somersetshire  for  the  benefit 
of  his  health,  and  he  therefore  certainly 
could  not  be  cognisant  of  the  fact  of  the 
publication  of  this  article  ;  the  oUier  two 


partners  were  indeed  present  in  Ports- 
mouth at  the  place  of  publication,  and 
were  discharging  the  duties  they  severally 
undertook,  but  it  was  proved  that  this 
part  of  the  paper  being  left  entirely  to 
the  editor,  they  neither  of  them  actually 
knew  of  the  existence  of  the  article. 
Then  comes  the  question  whether  the 
defendants  or  either  of  them  are  crimi- 
nally responsible  for  its  insertion. 

Now  it  is  an  undoubted  principle  of 
law  in  general  that  a  man  is  only  liable 
for  what  is  done  by  himself,  though  the 
doing  may  be  actual  or  constructive  ;  but 
here  it  is  the  fact  that  the  parties  made 
defendants  on  the  prosecution  of  this  in- 
dictment were  not  actually  cognisant  of 
the  libel  at  all ;  and  it  is  not  to  be  inferred 
from  the  employment  of  an  editor,  in  my 
opinion,  however  wide  may  have  been 
the  discretion  given  to  him,  that  they 
thereby  gave  him  authority  to  do  that 
which  is  contrary  to  the  law  of  the  land. 
Whatever  he  does  in  the  conduct  of  their 
business  in  accordance  with  law,  that  they 
have  sanctioned,  but  it  cannot  be  said  to 
be  a  sanction  to  commit  a  crime. 

Although  this  is  the  general  proposi- 
tion of  law  in  reference  to  criminal  re- 
sponsibility, there  seems  to  have  been  an 
exception  in  practice  in  the  particular 
case  of  libel ;  and,  whatever  may  have 
been  the  true  view  of  the  law  in  Lord 
Mansfield's  time,  yet  it  is  clear  that  in 
cases  at  Nisi  Prius,  before  Lord  Kenyon 
and  Lord  Tenterden,  the  ruling  laid 
down  and  followed  was,  that  where  a 
libel  was  proved  in  a  publication  con- 
ducted by  the  agent  of  the  proprietor,  the 
proprietor  himself  was  criminally  liable. 
It  is  not  necessary  to  say  how  far  one  as- 
sents to  that  doctrine;  it  is  enough  to 
say  that  it  was  considered  by  some  of  the 
most  enlightened  thinkers  of  the  day — 
lawyers  and  others — to  be  an  anomaly 
which  violated  the  first  principles  of 
justice,  and  which  ought  to  be  got  rid  of. 
I  cannot  doubt  for  a  moment  that  it  was 
with  the  view  of  correcting  that  anomaly 
that  the  seventh  section  in  Lord  Camp- 
beirs  Act  was  passed.  It  has  been  sug- 
gested that  the  clause  was  inserted  in  the 
Act  to  get  rid  of  the  prima  facie  pre- 
sumption of  proprietorship,  and  make  it 
capable  of  disproof ;  and  also   that  the 
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Act  passed  with  a  view  to  enable  the  pro- 
prietor of  a  newspaper,  where  a  libel  had 
been  inserted  in  it  by  some  one  who 
might  naturally  be  thought  to  be  his 
agent,  but  really  was  not,  to  get  rid  of 
that  presumption  by  giving  rebutting 
evidence  that  the  person  was  not  his 
agent.  But  the  obvious  answer  in  both 
cases  is  that  in  the  then  state  of  the  law 
such  an  enabling  Act  was  unnecessary, 
for  a  man  could  not  be  prevented  from 
proving  that  he  was  not  in  fact  the  pro- 
prietor of  the  paper,  nor  that  the  stranger 
was  not  in  fietct  his  agent.  So  that  I 
must  hold  that  Lord  CampbeU's  Act  was 
passed  to  prevent  a  man  being  held 
criminally  responsible  for  the  acts  of 
another  person,  in  which  he  had  taken  no 
part,  and  of  which  he  knew  nothing, 
although  that  person  was  admittedly  his 
agent. 

That  being  so,  I  ask  myself  whether 
the  present  case  is  brought  within  the 
protection  of  the  7th  section  of  the  Act. 
As  to  one  of  the  defendants,  it  certainly 
is,  and  as  to  the  others,  it,  in  my  opinion, 
well  may  be.  As  to  the  defendant  who 
was  absent  in  Somersetshire,  unless  it 
were  shewn  that,  though  absent,  he  had 
given  actual  authority  to  the  editor  to 
publish  libellous  matter,  or  was  taking 
an  actual  part  in  the  management  of  the 
paper,  and  must  have  known  of  the 
article,  then  he  is  within  the  statute.  As 
to  the  others,  the  case  is  rather  difierent. 
The  statute  excepts  from  its  protection 
cases  where  authority  has  been  given  or 
consent  to  the  publication  of  the  article, 
or  where  it  has  been  done  with  the  know- 
ledge  of  the  defendant,  or  where  there 
has  been  an  absence  of  due  care  or 
caution  on  his  part  in  the  manner  of 
conducting  the  newspaper.  As  to  the 
defendants,  therefore,  who  were  present 
in  Portsmouth,  and  were  concerned  in 
the  publication  of  this  paper,  this  would 
be,  in  my  opinion,  a  question  for  the  jury, 
looking  at  the  various  facts,  to  say 
whether  they  had  knowledge  of  the  libel- 
lous article,  and  whether,  having  know- 
ledge, they  must  be  taken  to  have  con- 
sented to  the  publication,  or  whether,  in 
not  seeing  what  the  paper  contained 
before  its  issue,  they  were  wanting  in 
due  care  or  caution.     These  oonsidera- 
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tions  should,  I  think,  have  been  left  to 
the  jury,  and  then,  if  the  jury  found  an 
absence  of  those  things,  then  section  7 
would  not  apply  to  protect  the  defend- 
ants, but  if  otherwise,  then  it  would.  I 
say  nothing  about  civil  responsibility, 
because  it  stands  on  quite  a  different 
footing,  and  is  governed  by  different 
considerations  and  principles;  but  as  to 
criminal  responsibility,  which  is  what  is 
dealt  with  by  the  Act,  I  can  see  no 
possible  case  where  the  section  applies,  if 
it  does  not  apply  where  the  party  sought 
to  be  made  criminally  responsible  for  a 
libel,  as  proprietor  of  the  publication  in 
which  it  has  appeared,  can  shew  that  he 
never  gave  any  authority  to  his  agent  to 
publish  the  libel,  or  gave  his  consent  to 
its  being  done,  or  knew  that  it  was  being 
done.  I  can  see,  I  say,  no  case  within 
the  section,  if  it  be  not  one  like  this. 

But  it  is  not  for  us  to  speculate 
whether  it  was  wise  or  expedient  that 
the  Legislature  should  pass  this  section, 
or  desirable  for  proprietors  of  newspapers 
to  be  or  not  to  be  responsible  for  articles 
which  their  agents  might  think  proper  to 
insert,  without  their  knowledge  or  con- 
sent. I  find  that  the  statute  was  passed 
to  cure  what  at  the  time  was  deemed  an 
anomaly  in  the  criminal  law,  as  the  pre- 
vious cases  shew,  and  I  cannot  see  that  it 
is  applicable  to  any  cases  but  those  which 
had  so  been  thought  to  be  anomalous.  I 
think,  therefore,  that  the  Judge  was 
wrong  in  directing  a  verdict  against  the 
defendants,  and  in  holding  that  the 
section  did  not  apply,  and  that  there 
must  be  a  new  trial. 

Mellob,  J. — I  regret  that  I  am  unable 
to  concur  in  the  view  of  the  Lord  Chief 
Justice,  and  I  need  hardly  say  that, 
differing  from  him  and  from  my  brother 
Lush,  I  feel  the  greatest  diffidence  in 
saying  that,  in  my  opinion,  the  Judge  at 
the  trial,  assuming  that  he  took  the  view 
which  I  take  it  he  did — ^namely,  that  the 
defendants*  own  evidence  took  the  case 
out  of  the  protection  of  the  statute — was 
right  in  so  directing  the  jury  that  they 
must  find  the  defendants  guilty. 

Now,  the  section  is  not  confined  to 
newspapers,  but  includes  books  and  other 
publications,  and  was  to  meet  the  case  of 
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publishers  of  a  variety  of  literature. 
Why,  the  defendants  themselves  are  pro- 
prietors of  newspaper  property,  not 
merely  of  this  one  paper,  bnt  of  other 
ones ;  but,  then,  in  reference  to  this  one, 
they  are  living,  not  at  a  distance,  but  on 
the  spot,  and  join  in  bringing  out  the 
paper,  and  in  its  actual  publication,  and 
it  is  for  their  profit  and  benefit. 

Now,  nothing  is  more  probable  than 
that  a  libel  may  be  sent  for  publication, 
and  may  be  published  without  their 
knowing  that  it  was  libellous ;  but  how 
does  that  affect  their  position  as  proprie- 
tors ?  I  cannot  quite  agree  even  as  to 
the  absent  partner,  for  he  had  certain 
duties  with  regard  to  the  publication  of 
the  paper,  and  if  they  were  not  per- 
formed by  him,  they  were  so  by  some  one 
else  for  his  benefit,  and  by  his  authority. 
Apart  from  the  statute,  it  must  be  con- 
ceded that  such  publication  as  this  would 
make  the  proprietors  criminally  respon- 
sible. Has  the  statute  altered  that? 
The  Lord  Chief  Justice  says  that  he 
"knows  of  no  case  where  the  statute 
would  apply  to  relieve  of  criminal  respon- 
sibility, if  not  in  one  like  this;  but  I 
venture  to  think  there  are  some,  as 
pointed  out  at  the  bar.  The  discretion 
which  belongs  to  the  many  is  vested  by 
them  in  the  individual  man ;  he  is  to  be 
the  alter  ego  of  the  proprietors.  They 
put  themselves,  to  use  Lord  Bacon's 
words,  "  into  another  man's  hands  "  (12). 
If  so,  they  must  be  taken  to  consent  to 
the  manner  in  which  he  exercises  their 
discretion,  and  so  they  do  not  come  with- 
in the  exemption  as  to  consent.  The 
object  of  the  section  being  to  give  relief 
to  a  proprietor,  enabled  him,  under  the 
plea  of  not  guilty,  to  prove  that  the  pub- 
lication in  question  was  without  his 
authority,  consent  or  knowledge.  Now, 
I  must  take  it  on  the  evidence  here  that 
this  publication  was  withoat  the  defend- 
ants* knowledge  ;  but  then,  in  my  view, 
they  had  given  authority  and  consent  to 
the  publication  in  delegating  their  discre- 
tion to  the  editor.  The  prosecutor  in 
libel  has  only  one  thing  to  prove,  bnt  the 
defendants,  in  order  to  claim  exemption, 
most  prove  three  things — absence  of  au- 

(12)  Bacon's  MnximK,  16. 


thority,  consent  and  knowledge,  and, 
further,  that  the  publication  did  not 
arise  from  want  of  due  care  or  caution. 

Now  if  these  were  alternatives  I  should 
have  thought  that  my  brother  Lindley 
ought  to  have  asked  the  opinion  of  the 
jury  on  all  of  them  ;  but  as  he  held,  and 
as  I  think  rightly  held,  that  the  defend- 
ants had  given  authority  to  the  editor, 
then  he  was  right  in  directing  a  verdict, 
and  there  was  nothing  to  leave  to  the 
j'lry. 

Where  partners  actively  engaged  in 
the  publication  of  a  newspaper  appoint  an 
editor,  and  do  no  more,  they  are  liable^ 
for  the  consequences  of  the  exercise  of' 
his  discretion.  But  suppose  he  died  and 
another  undertook  the  duties  in  the  ab- 
sence, and  without  the  knowledge  of 
some  of  the  partners,  then  I  can  see  a 
case  in  which  they  might  be  exempted 
under  the  Act.  Therefore  I  think  that, 
as  on  the  facts  here,  the  defendants  left 
the  conduct  of  the  paper  entirely  to  the 
editor  Green,  the  Judge  was  right  in  say- 
ing that  the  statute  did  not  apply, 
because  he  was  of  opinion  that  the  pub-, 
lication  was  with  their  authority  or  con- 
sent. 

Lush,  J. — There  are  two  questions  in 
this  case.  First,  what  is  the  true  construc- 
tion of  section  7 ;  and,  second,  whether 
there  was  any  evidence  which  ought  to 
have  been  left  to  the  jury,  that  the  de- 
fendants brought  themselves  within  the 
exception.  Now,  on  the  first  question,  I 
am  constrained  to  differ  from  my  bro- 
thers Mellor  and  Lindley.  We  mustcon- 
sider  the  object  and  purpose  of  the  Act, 
and  gather  it  from  the  language  of  the 
section  itself  compared  with  the  state  of 
the  law  at  the  time  of  its  date,  and  which 
it  professes  to  amend  ;  we  shall  then  see 
what  was  the  mischief  which  it  was  de- 
signed to  remedy,  and  so  read  the  Act  aH 
to  obviate  that  mischief. 

One  anomaly  existing  then  was,  that 
it  had  been  accepted  as  settled  law  that  a 
proprietor  of  a  newspaper  was  criminally 
responsible  for  any  libel  appearing  in  his 
paper,  and  a  bookseller  for  any  Hbel  in  a 
book  published  by  him,  or  on  his  counter 
for  sale,  although  he  did  not  anthorise  or 
consent  to  the  insertion  of  the  libellous 
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matter,  and  did  not  know  of  its  existence. 
It  was  acknowledged  on  all  hands  to  be 
an  anomaly,  and  felt  to  be  a  grievance  as 
wellasan  anonuJy,  because  it  was  different 
to  all  other  principles  of  criminal  law. 
The  nuisance  case  that  has  been  referred 
to  (7)  was  quite  distinct,  for  that  was  a 
case  in  whicm  a  public  wrong  had  been 
committed ;  but  a  libel  is  a  private  wrong, 
and  the  law  allows  an  indictment  in  the 
case  of  libel,  treating  it  so  far  ns  a  public 
wrong,  only  because  of  the  supposed  pro- 
bability of  its  provoking  a  breach  of  the 
peace.  Now  in  section  7, 1  find  words 
which  exactly  fit  this  state  of  things,  and 
I  do  not,  therefore,  feel  at  liberty  to  adopt 
the  narrow  construction  pat  upon  them 
by  Mr.  Charles.  What  is  the  fair  mean- 
ing of  the  words  as  applied  to  the  state 
of  things  which  I  have  referred  to? 
"Whensoever  upon  the  trial  of  any  indict- 
ment or  information  for  the  publication 
of  a  libel,  under  the  plea  of  not  guilty  evi- 
dence shall  have  been  given  which  shall 
establish  a  presumptive  case  of  publica- 
tion against  the  defendant  by  the  act  of 
any  other  person  by  his  authority  " — 
that  exactly  applies  to  the  case  of  a  pro- 
prietor of  a  newspaper  whose  editor  has 
published,  or  a  bookseller  whose  servant 
has  sold  some  libellous  matter — "  it  shall 
be  competent  to  such  defendant  to  prove 
that  such  puUication  was  made  without 
his  authority,  consent  or  knowledge." 
That  cannot  apply  to  publication  or  sale 
without  knowledge,  but  must  mean  that 
the  libel  was  there  without  his  authority, 
consult  or  knowledge,  "and  that  the 
said  publication  did  not  arise  from  want 
of  due  care  or  caution  on  his  part." 

That  is  exactly  the  remedy  which  we 
should  expect  to  find  applied  to  the  ano- 
maly felt  and  complained  of,  and  I  can- 
not doubt  that  this  is  the  Mr  meaning  of 
the  clause.  A  proprietor's  editor  or 
servant  inserting  in  nis  newspaper,  or 
selling  over  his  counter,  something  libel- 
lous, of  which  he  knew  nothing,  and 
about  which  he  was  in  no  way  negligent, 
is  not  to  make  the  proprietor  criminally 
responsible. 

If  so,  was  there  evidence  here  which 

the  Judge  should  have  left  to  the  jury, 

that  this  libel  was  inserted  without  the 

authority,  consent  or  knowledge  of  the 
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defendants,  and  from  no  want  of  due  care 
and  caution  on  their  part  ?  I  cannot  read 
Green's  evidence  (the  editor)  without 
seeing  that  there  was  abundant  evidence. 
[fi[is  Lordship  then  read  the  Judge's  notes 
of  Green's  evidence.]  Then  there  was 
no  evidence  that  any  paper  was  sold  after 
complaint  had  been  made,  and  the  defend- 
ants did  know :  therefore  there  was  abun- 
dant evidence  for  the  jury,  and  evidence 
which  would  have  justified  them  in  find- 
ing that  the  defendants  did  not  know  of 
nor  consent  to  the  insertion  of  the  libel, 
or  were  wanting  in  d|ie  care  or  caution. 

The  learned  Judge  held  that  there 
was  no  evidence ;  bat  I  cannot  resist  my 
own  conviction  that  there  was  evidence, 
which  ought  to  have  been  left  for  the 
consideration  of  the  jury,  to  sheW  that  the 
defendants  were  not  criminally  respon- 
sible for  the  libel,  but  were  entitled  to 
the  protection  which  this  clause  in  the 
statute  meant  to  give  them. 

Rfde  absolute  for  a  new  irioL 


Solicitors  —Gregory,  Rowdiflfes  &  Co.,  for  pro- 
secution; Ford  &  Ford,  agents  for  Feltham, 
Portsea,  for  defendants. 


IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Oommon  Pleas  Diuision,) 

1877.   1   GRANT  AND  OTHERS  t?.  THB 
June  6.  J  BANQDB  PRANCO-EGTPTIBNNB.* 

Practice — SecurUy  for  Costs — ^^  Special 
OvroumstoAices  " — Order  LVIIL  rulel^. 

ThefaM  that  an  appellant  is  a  foreigner 
not  domiciled  in  England,  and  hamng  no 
assets  there,  is  a  *^  special  circumstance  " 
which  entitles  the  respondent  to  security  for 
costs  of  appeal  from  an  interlocutory  order, 
under  Order  LVIIL  rule  15. 

In  this  case  there  was  a  verdict  for  the 
defendants,  and  the  plaintiffs  obtained 
an  order  for  a  new  trud ;  against  which 
the  defendants  appealed.  The  plaintiffs 
thereupon  applied  for  security  for  costs, 
under  Order  LVIII.  rule  15. 

Their  application  was  supported  by  an 
affidavit,  to  the  effect  that  the  defendants 

•  Coram  Cockbum,  L.C.J. ;  Bramwell,  L.J. ; 
and  Brett,  L.  J. 
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Grant  v.  Banque  Franoo-Egyptienne  {App.%  C.P. 

were  a  foreign  corporation  resident  i^broad, 
and  having  no  assets  in  this  country,  and 
an  affidavit  of  a  French  advocate,  stating 
that  in  an  action  in  France  upon  a 
foreign  judgment,  the  French  Court 
would  review  the  judgment  on  which  the 
action  was  brought,  and  also  in  consider- 
ing the  amount  of  costs  to  be  recovered 
with  respect  to  the  proceedings  in  Eng- 
land, would  apply  the  French  scale  of 
taxation,  which  is  considerably  lower 
than  the  English,  the  maximum  allow- 
ance for  counsel  being  only  fifteen 
francs. 

Lwnley  Smith  (Murphy  and  Julian  Bo 
hinaon  with  him),  for  the  plaintiffs. 

Anderson  (Sir  H.  James  with  him),  for 
the  defendants. 

CoCKBUBN,  L.C.J. — I  think  there  ought 
to  be  an  order  as  prayed,  on  the  ground 
that  the  position  of  one  of  the  parties  in 
this  action  constitutes  a  **  special  circum- 
stance "  within  the  meaning  of  the  rule. 

The  defendants,  being  foreigners  resi- 
dent abroad,  can  only  be  got  at  through 
the  foreign  tribunals.  It  will  then  be 
open  to  them,  on  application  to  the  fo- 
reign Court,  to  go  into  the  whole  matter 
again,  and  it  would  be  perfectly  uncertain 
which  way  the  foreign  tribunal  would  de- 
cide. One  party  is  quite  safe  if  they  get 
their  judgment,  and  the  other  uns^e. 
Nor  are  they  in  pari  periculo  as  to  costs, 
for  if  the  plaintiffs  were  successful  here 
and  had  to  sue  for  their  costs  in  a  French 
Court,  they  would  probably  have  them 
taxed  according  to  the  lower  French 
scale. 

Bramwell,  L.J. — I  am  of  the  same 
opinion,  and  for  the  same  reasons. 

Bbett,  L.J. — I  think  that  the  fact  that 
the  defendants  are  foreigners  not  domi- 
ciled in  England,  is  a  "  special  circum- 
stance" which  justifies  the  Court  in 
making  the  order  under  Order  LVIII. 
rule  15. 

Order  accordingly. 


Solicitors— O.  S.   &  H.  Brandon,  for  plaintifl&; 
A.  G.  Ditton,  for  defendants. 


[IN  THE    DIVISIONAL  COURT  FOR  TBE 
Q.B.,  C.P.  AND  EXCH.  DIVISIONS.] 

1877.    1  HUNT  V,  THE  CITT  OF  LONDON  BBAL 
Aug.  2.  J        PROPEBTT  COMPANY,  LIMITBD. 

Practice — Action  in  Ohancery  Division 
tried  before  a  Jury — Motion  for  new  Trial 
of  siich  Action,  before  whom  to  be  made — 
Order  XXXIX.  Rule  1  of  December,  1876 
— Appellate  Jurisdiction  Act,  1876  (39  ^ 
40  Vict  c.  59),  s,  17. 

An  action  in  the  Ohancery  Division 
having  been  tried  with  a  jury  before  a  Judge 
of  the  Queen* s  Bench  Dwision,  a  motion  for 
a  new  trial  on  the  ground  of  misdirection 
was  made  before  a  Divisional  Oourt  of  the 
Queen's  Bench  Division: — Held,  that  the 
motion  could  not  properly  be  so  made, 

Semble,  per  Field,  J.,  the  application 
might  be  rnade  to  the  Judge  before  whom 
the  trial  took  place. 

See  however  this  case,  on  appeal,  4i7  Law 
J.  Rep.  Ghanc.  51. 

This  was  an  action  brought  in  the 
Chancery  Division  to  try  the  right  to  a 
piece  of  land  with  a  wall  thereon.  The 
option  of  trial  by  jury  given  by  Order 
xxXVT,  rule  3  having  been  exercised, 
the  case  was  set  down  for  trial  in  the 
general  list  of  actions  for  trial  at  the 
Middlesex  sittings,  in  accordance  with 
Warner  v.  Murdoch  (1),  and,  having  been 
put  into  a  Queen's  Bench  Hst,  was  tried 
before  Field,  J.,  and  a  jury.  A  verdict 
was  found  for  the  plaintiff.  A  motion, 
on  behalf  of  the  defendants,  was  now 
made  for  a  new  trial  on  the  ground  of 
misdirection,  and  of  the  verdict  being 
against  the  weight  of  evidence. 

0.  8.  C.  Bowen,  for  the  defendants. 

[Field,  J. — The  action  being  in  the 
Chancery  Division,  are  yon  well  advised 
in  coming  to  this  Divisional  Court  ?] 

Yes.  To  apply  to  the  Chancery  Divi- 
sion, the  business  of  which  is  transacted 
by  a  single  Judge,  to  set  right  the  alleged 
misdirection,  cannot  be  the  right  course. 
And  to  apply  to  the  Judge  whose  misdirec- 
tion is  complained  of  cannot  be  the  right 
course,  notwithstanding  section  17  of  the 
Appellate  Jurisdiction  Act,  1876  (39  &40 

(I)  46  Law  J.  Rep.  Ghanc.  121 ;  8.  c.  Law  Rep. 
4  Chanc.  Div.  760. 
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Bunt  V.  London  Real  Property  Co.,  Q.B. 
Vict.  c.  59).  That  seotioD,  in  directiiig 
that  proceedings  subsequent  to  trial  shaU 
be  taken  before  the  Judge  before  whom 
the  trial  took  place,  expressly  says,  "  So 
far  as  is  practicable  and  convenient."  In 
giving  effect  to  the  section,  the  principle 
of  section  4  of  the  Judicature  Act,  1875, 
prohibiting  a  Judge  of  the  Court  of  Ap- 
peal from  sitting  on  an  appeal  from  any 
judgment  or  order  made  by  himself,  should 
be  applied.  The  action,  having  been  put 
into  a  Queen's  Bench  list,  ought  to  be 
treated  as  an  action  in  the  Queen's  Bench 
Division,  for  the  purposes  of  Order 
XXXlX.rule  1  of  December,  1876,  direct- 
ing that  "where  in  an  action  in  the 
Queen's  Bench,  Common  Pleas  or  Ex- 
chequer Division  there  has  been  a  trial 
by  a  jury,  any  application  for  a  new  trial 
shall  be  to  a  Divisional  Court." 

Thb  Court  (Kelly,  C.B.,  and  Field,  J.) 
refused  to  hear  the  motion.  Field,  J., 
intimated  that,  if  the  application  should 
thereafter  be  made  to  himself  alone  as 
the  Judge  before  whom  the  action  was 
tried,  he  should  be  inclined  to  hold  the 
application  rightly  made. 

Motion  dismissed. 


Solicitors— Tathams  &  Pym,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1877.       1  8TBBL  AND  ANOTHER  V, 

Dec  7.     J  LESTER  AND   LILBE. 

Master  and  Servant — Partner — 8hip^ 
owner  and  Captain,  Relation  between — 
Negligence  of  Captain — LiahiWy  of  Ship- 
owner — Merchant  Shipping  Act,  1875. 

The  defendant,  Lester,  who  was  the  regis^ 
tered  ourner  of  a  ship,  and  who  was  also 
registered  as  "  managing  owner,**  under  the 
Merchant  Shipping  Act,  1875,  traded  vnth 
her  for  about  three  months,  employing  the 
defendant  Lilee  as  captain.  It  was  then 
verbaUy  agreed  between  Lester  and  Lilee, 
that,  on  condition  Lester  received  one-third 
of  the  net  profits,  LUee  should  be  at  liberty, 
wOhout  being  subject  to  any  conPi'ol  on  the 
part  of  Lester,  to  take  the  ship  wherever 
and  to  whatever  port  he  chose,  to  take  any 
cargo,  and  to  refuse  any  cargo,    Lilee  was 
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also  to  engage  and  pay  the  seamen,  and 
to  find  all  stores  required  for  the  ship. 

Plaintiffs*  wharf  having  been  injured 
through  the  negligent  management  of  the 
ship  while  under  the  control  of  LUee,  they 
brought  an  auction  against  Lester  and 
Lilee : — Held,  that  Lester  had  so  far  re 
tained  his  ownership  of  the  ship  as  not  to 
divest  himself  of  responsibility  for  the  neg* 
ligence  of  Lilee,  and  that  he  uxis  therefore 
Uable  in  the  action. 

Fowler  v.  Lock  (41  Law  J.  Rep.  C.P. 
99)  distinguished. 

Case  stated  by  the  County  Court  Judge 
of  Lincolnshire,  on  appeal  ft'om  judgment 
delivered  by  him  against  the  defendants, 
under  the  following  circumstances : — 

This  was  an  action  brought  hy  the 
plaiutiffs,  who  are  millers  at  Spalding, 
against  the  defendant  Lester,  as  the 
owner,  and  the  defendant  Lilee,  as  the 
master  of  a  sloop,  called  the  Anne,  of 
Goole,  for  damages  amounting  to  the  sum 
of  50/.,  occasioned  to  the  plaintiffs*  wharf 
by  the  sloop  breaking  loose  from  her 
moorings,  under  circumstances  which,  in 
my  opinion,  shewed  negligence  by  the  de- 
fendant Lilee,  in  the  management  of  the 
vessel ;  and  evidence  being  given  that  da- 
mage, to  the  amount  of  50Z.,  had  been 
suffered  by  the  plaintiffs  in  conseqence,  I 
gave  judgment  against  both  the  defend- 
ants to  that  amount,  with  costs.  From 
this  judgment  there  is  no  appeal  on  the 
part  of  the  defendant  Lilee,  but  the  de- 
fendant  Lester  alleges  that  he  is  not  liable 
for  the  negligence  of  Lilee. 

The  facts  bearing  upon  this  point, 
proved  before  me,  were  as  follows : — 

The  defendant  Lester,  who  is  a  mer- 
chant living  and  carrying  on  business  at 
Stoko-upon-Trent,  in  the  county  of  Staf- 
ford, purchased,  in  the  month  of  May, 
1873,  the  sloop  Anne,  which  was  duly 
transferred  to  him,  and  registered  in  his 
name  as  the  owner ;  he  was  afterwards 
registered  as  the  **  managing  owner," 
under  the  provisions  of  the  Merchant 
Shipping  Act,  1875.  For  about  three 
months  after  the  defendant  Lester  pur- 
chased the  vessel,  he  traded  with  her  on 
his  own  account,  employing  the  defend- 
ant Lilee  as  skipper,  paying  him 
standing  wages.  At  the  end  of  three 
months  from  his  purchase  of  the  sloop  he 
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agreed,  yerbally,  with  the  defendant 
Lilee  that  he  should  take  the  ship 
wherever  he  choose,  on  condition  that 
he  (Lester)  shonld  have  a  third  of  the 
net  profits.  Lilee  was  to  be  at  liberty  to 
go  to  any  port,  and  to  take  any  cargo  he 
chose,  and  to  refuse  any  cargo.  He  was 
also  to  engage  the  men,  and  Lester  had 
no  control  over  the  vessel.  Lilee  was  to 
render  to  Lester  accounts  of  his  profits, 
from  time  to  time,  and  this  state  of 
things  continued  till  after  the  collision, 
Lester  selling  the  vessel  in  October, 
1876.  Lester,  on  cross-examination, 
could  not  say  what  his  profit  was  on  this 
particular  voyage.  He  said  the  account 
given  him  by  Lilee  was  somewhere,  but 
he  had  not  got  it  with  him.  In  the  month 
of  March,  1876,  the  defendant  Lilee  en- 
tered into  a  charter-party,  purporting  to 
be  on  behalf  of  himself  and  the  defendant 
Lester  (1). 

The  sloop  arrived  at  Spalding  in  due 
course,  and  after  partially  discharging 
the  cargo,  the  vessel  remained  several 
days  at  the  said  port,  and  whilst  so  re- 
maining, the  damage  was  ocaasioned  to 
the  plaintiffs'  wharf,  by  reason  of  the 
negligence  of  the  defendant  Lilee.  The 
defendant  Lester  was  not  consulted  by 
the  defendant  Lilee  as  to  the  contract  for 
taking  the  said  cargo,  and  never  saw  or 
heard  of  the  charter-party  till  after  the 
commencement  of  the  action.  He  was 
not  present  at  the  port  of  Spalding  when 
the  vessel  arrived  there,  or  at  any  time 
thereafter  during  her  stay  at  the  said 
port,  and  he  did  not  take  any  part  in  the 
management  of  the  said  vessel  during  her 
voyage  to,  or  whilst  she  remained  at  the 
said  port.  The  men  employed  in  navi- 
gating the  said  vessel  on  such  voyage  (as 
on  all  previous  voyages  during  the  exis- 
tence of  the  agreement  between  the  two 
defendants)  were  hired  and  paid  by  the 
defendant  Lilee,  who  found  all  stores  re- 
quired for  the  said  ship,  and  paid  to  the 
defendant  Lester  one-third  of  the  profit 

(1)  The  charter-party  referred  to  commenced 
as  foUowa:— 

"  It  is  this  day  mutually  agreed  between  Cap- 
tain Lilee,  master,  for  and  in  behalf  of  the  owner 
of  the  good  ship  or  vessel,  called  the  Anne,  of 
Goole,  now  at  London,  and  Lawes  Chemical  Ma- 
nure Company,  Limited."  Then  followed  the  terms 
cf  the  charter-party,  which  was  signed  "  John 
Lilee." 


realised  by  the  voyage.   I  gave  judgment 
on  the  5th  of  July,  1877  (2). 

The  question  for  the  consideration  of 
the  Court  is,  whether,  under  the  circum- 
stances above  stated,  the  defendant  Les- 
ter is  legally  liable  for  the  negligence  of 
the  defendant  Lilee  in  the  management  of 
the  said  ship,  whilst  lying  at  the  port  of 
Spalding,  which  occasioned  the  damage 
to  the  plaintiffs'  wharf,  for  which  this 
action  was  brought.  If  he  is  so  liable 
my  judgment  is  to  stand,  but  if  he  is  not, 
then  the  judgment  is  to  be  against  Lilee 
only,  and  judgment  to  be  entered  for  de- 
fendant Lester,  with  costs. 

jP.  T.  Streeten,  in  support  of  the  appeal 
for  the  defendant  Lester. — There  is  no- 

(2)  The  important  part  of  the  ludgment  of  the 
County  Court  Judge  (a  considered  judgment)  was 
as  follows.  After  stating  the  facta,  his  Hoooar 
proceeded : — 

"  In  order  that  either  of  the  defendants  should 
be  liable  in  this  action  it  most  be  shewn  that 
there  was  negligence  on  the  part  of  the  defendant 
Lilee,  who  had  the  control  of  the  vessel,  and  I 
am  of  opinion,  on  the  eyidenoe,  that  he  was  guilty 
of  negligence  in  the  way  in  which  he  festened  the 
ship  after  he  had  removed  her  from  her  first 
moorings,  and  also  because  he  left  the  ship  under 
the  charge  of  an  incompetent  man,  who  might 
haye  avoided  the  accident  if  he  had  attended  to 
what  was  said  to  him  by  the  witness  MitcheL 

'*  No  serious  opposition  was  made  to  the  amount 
of  the  damage  alleged  to  have  been  caused  by  the 
ship,  and  I  have  therefore  no  difficulty  in  giving 
judgment  in  the  action  for  the  amount  claimed. 

*'  With  regard  to  the  other  defendant,  the  owner 
of  the  vessel,  it  was  urged  in  his  behalf  that 
though  he  was  at  the  time  of  the  traosaotion 
the  registered  'managing  owner'  of  the  vessel, 
the  relationship  of  master  and  servant  did 
not  then  exist  between  him  and  Lilee,  so  as  to 
make  him  liable  for  his  misconduct ;  and  I  was 
pressed  with  the  case  of  Fraser  ▼.  Marshall  (18 
East,  238),  as  supporting  that  view.  That  deci- 
sion, however,  vwien  I  had  the  opportunity  of 
reading  it  over  carefully,  I  found  to  have  been 
given  in  reference  to  a  state  of  facts  widely  differ- 
ing firom  those  before  me.  In  that  caae  the  owner 
had  actually,  by  a  charter-party,  demised  the  ship 
for  a  time  certain,  to  the  master  at  a  certain  rent, 
but  here  there  was  nothing  of  the  kind,  a  verbal 
arrangement  at  the  most,  and  that  very  loosely 
proved,  and  it  is  clear  to  me  that  the  owner  must 
be  held  liable  in  this  case,  either  as  standing  in 
the  position  of  Lilee's  master,  or  else  as  his  part- 
ner, under  the  peculiar  arrangement  he  said  he 
made  with  him.  And  for  the  purposes  of  the  pre- 
sent action  it  is  of  no  importance  which  position 
he  filled,  as  in  either  case  ne  would  be  responsible 
for  Lilee*s  acts  while  in  conduct  of  the  vessel, 
Judgment,  therefore,  for  60/.  and  costs  must  be 
entered  against  the  defendants." 
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thing  in  the  case  to  shew  that  Lester  is 
liable  in  Uiis  aotion.  There  was  no  part- 
nership between  Lester  and  Lilee. 

[Qrovb,  J. — ^They  shared  the  profits.] 

Yes,  but  that  ozdj  amounts  to  prima 
faeie  evidence  of  a  partnership,  which  is 
only  a  branch  of  the  law  of  principal 
and  agent,  and  may  be  rebntted. 
The  Gonrt  most  look  at  the  agree- 
ment between  the  parties  in  order  to  see 
what  relation  exists  between  them — Cox 
V.  Hickman  (3) ;  BuUen  v.  Sharp  (4)  ; 
Bom  v.  Farhyn  (5). 

[LiHDLBY,  J. — ^All  those  cases  have  been 
carefally  reviewed  by  the  Master  of  the 
Bolls  in  the  recent  case  of  Pooley  v. 
Driver  (6).] 

Bj  the  agreement  between  them,  Les* 
ter  allows  Lilee  to  take  the  ship  wherever 
he  pleases,  taking  what  cargo  he  chooses, 
withont  being  subject  to  any  control  on 
the  part  of  Lester.  The  case,  in  fact, 
finds  that  Lester  had  no  control  over  the 
vessel.  There  was  no  conmianity  of  loss, 
and  there  was  not  any  relation  of  prin- 
cipal and  agent  between  them. 

Yon  cannot  go  beyond  the  person  whose 
negligence  occalsioned  the  injury  without 
shewing  clearly  that  he  was  a  servantt 
The  relation  of  master  and  servant  did 
not  exist  here.  Lester  relinquishes  all 
control  over  the  ship  ;  he  coald  not  have 
recovered  possession  of  her  during  the 
voyage.  Lilee,  it  is  true,  made  a  charter 
pi^ty  "  for  and  in  behalf  of  the  owner," 
but  Lester  did  not  know  of  this.  The 
relationship  between  Lester  and  Lilee  is 
rather  that  of  bailor  and  bailee.  See  the 
judgment  of  the  majority  of  the  Court  in 
Fowler  v.  Lock  (7). 

[Grove,  J. — In  that  case  my  brother 
Byles  and  I  held  the  relationship  of  the 
parties  to  be  bailor  and  bailee,  not  master 
and  servant.  The  case  went  to  the  Ex- 
chequer Chamber,  where  the  Court  were 
divided  in  opinion,  but  they  decided  there 

(3)  8  HX.  Cas.  268 ;  s.  c.  30  Law  J.  Rep.  C.P. 
125. 

(4)  85  Law  J.  Rep.  C.P.  105 ;  8.  c.  Law  Rep. 
1  CJP.  86. 

(5)  44  Law  J.  Rep.  Chanc.  6i0 ;  s.  c.  Law  Rep. 
20  £q.  831. 

(6)  46  Law  J.  Rep.  Chanc.  466 ;  s.  c.  Law  Rep. 
6  Chanc  Div.  468. 

(7)  41  Law  J.  Rep.  C.P.  99 ;  s.  c.  Law  Rep.  7 
CJP.  272. 
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shoald  be  a  new  trial  on  another  point.] 
(8). 

Fowler  v.  Lock  (7)  was  approved  of  in 
Venahles  v.  Smith  (9). 

Lilee  was  in  the  position  of  a  sub- 
contractor, he  engaged  the  seamen  ;  and, 
moreover,  the  County  Court  Judge  finds 
that  Lilee  left  the  ship  under  the  charge 
of  an  incompetent  person  (see  the  judg- 
ment supra),  and  Lester  cannot  be  held 
liable.  In  Milligan  v.  Wedge  (10), 
where  a  buyer  of  a  bullock  employed  a 
licensed  drover,  and  the  drover  employed 
an  incompetent  boy,  through  whose 
carelessness  an  accident  happened,  it 
was  held  the  buyer  was  not  liable.  See 
also  Beedis  v.  The  London  and  North 
Western  Railway  (11 ).  The  case  of  Fraser 
V.  Marsh  (12)  was  distin^ished  by  the 
County  Court  Judge  on  the  groand  that 
in  that  case  there  was  a  demise  of  the 
ship,  but  although  there  is  no  demise  in 
the  present  case,  there  is  a  partiuj 
of  the  control  amounting  to  a  hiring  am 
letting. 

Finlayy  for  the  plaintiff. — The  question 
is  really  one  of  fact.  If  the  case  had 
been  left  to  a  jury  to  say  whether  Lilee 
was  in  the  position  of  master,  could  it 
be  contended  there  wa«  no  evidence  on 
which  they  could  so  find? 

[Geovb,  J. — It  is  not  open  to  as  to 
review  the  evidence.] 

Lester  had  registered  himself  as  owner 
under  the  Merchant  Shipping  Act,  18?5, 
(38  &  39  Vict.  c.  88)  (IB).  Lilee  might 
have  been  registered  had  it  been  intended 

(8)  That  case  finally  came  before  the  CoBrt  on  a 
motion  for  a  new  trial,  when  the  Court  refused  to 
disturb  the  verdict. —  Law  Rep.  10  C.P.  90. 

(9)  46  Law  J.  Rep.  0.3.  470;  s.  c  Law  Rep. 
2  Q.B.  Div.  279. 

(10)  12  Ad.  &  E.  737  ;  s.  c  10  Law  J.  Rep, 
Q.B.  19. 

(11)  4  Exch.  Rep.  244. 

(12)  13  East  238. 

(13)  By  38  &  39  Vict.  c.  88.  sub-sec  4.  "The 
owner  of  every  British  ship  shall,  from  time  to 
time,  re^ster  at  the  Custom  House  of  the  port  in 
the  United  Kingdom-,  at  which  snch  ship  is  regis- 
tered, the  name  of  the  managing  owner  of  sach 
ship,  and  if  there  be  no  managing  owner,  then  of 
the  person  to  whom  the  management  of  the  ship  is 
entrusted  by  and  on  behalf  of  the  owner,  &c.'* 
This  Act  is  now  repealed,  except  as  to  anything 
done  under  it,  by  39  &  40,  c  80,  by  section 
86  of  which  similar  requirements  are  substituted ; 
by  section  46,  the  repeal  is  not  to  affect  anything 
done  under  any  enactment  thereby  repealed. 
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to  entrust  the  entire  management  to  him, 
therefore  how  can  Lester  escape  his 
liability  as  owner  ? 

[Qrovb,  J. — In  Fowles  v.  Eider  (14) 
the  defendant  was  held  liable  because  of 
the  Act  of  Parliament  under  which  he 
had  registered  himself  as  proprietor.] 

If  the  ship  was  unseaworthy  Lester 
would  have  been  liable  to  be  indicted 
under  the  Act. 

Streeten  in  reply. — There  is  no  analogy 
between  the  Merchant  Shipping  Act, 
1875,  and  the  Hackney  Carriage  Acts, 
under  which  the  defendant  was  licensed 
in  Powles  v.  Hider  (14).  The  object  of 
the  Hackney  Carriage  Acts  is  the  col- 
lection of  duty  by  licensing,  while  the  ob- 
ject of  the  Merchant  Shipping  Act  is  to 
protect  those  who  are  on  board  the  ship 
from  perils  of  unseaworthy  ships.  The 
only  liability  under  that  Act  is  the 
owner's  liabifity  for  unse^^worthiness,  and 
such  liability  is  not  inconsistent  with  his 
parting  with  the  control  of  the  ship. 

Gbovb,  J. — I  am  of  opinion  the  judg- 
ment of  the  County  Court  Judge  was 
right,  and  should  be  affirmed.  The  action, 
which  is  to  recover  damages  for  injuries 
occasioned  to  the  plaintiffs*  property 
through  the  negligent  management  of  a 
ship,  was  brought  against  the  defendant 
Lilee  as  master,  and  against  the  defend- 
ant Lester  as  owner  of  the  ship ;  and 
the  question  for  our  consideration  is, 
whether  the  relation  of  master  and  servant 
existed  between  the  two  defendants ;  or 
whether  in  fact,  Lester,  in  virtue  of  his 
ovniership,  was  responsible  for  the  acts 
of  Lilee,  or  whoever  might  be  managing 
the  ship,  notwithstanding  he  had  for  a 
term  dlivested  himself  absolutely  of  all 
control  and  management. 

The  authority  which  at  first  sight 
appears  to  bear  most  strongly  on  the  pre- 
sent case  is  Fraser  v.  Marsh  (12) ;  in 
that  case  there  was  an  absolute  demise  of 
the  ship  by  charter  party,  and  it  was  held 
that  the  owner  of  the  ship  having  thereby 
divested  himself  of  all  control,  the  rela- 
tion of  master  and  servant,  as  between  him 
and  the  master  of  the  ship,  did  not  exist ; 
in  that  case  too  the  owner  had  registered 
himself  as  owner :  there  was  not  then, 
however,   the  necessity  of   registration, 

(14)  6  E.  &  B.  207 ;  8.  c  26  Law  J.  Rep.  Q.B.  331 . 


which  exists  now,  under  the  Merchant 
Shipping  Act,  1875,  an  Act  which  was 
passed  in  order  that  there  should  be  some 
person  responsible  for  the  proper  equip- 
ment of  the  ship.  The  present  case  appears 
to  me  distinguishable  from  Fraser  v. 
Marsh  (12)  on  two  grounds,  first,  as 
pointed  out  by  the  County  Court  Judge  be- 
cause there  is  no  demise  as  there  was 
in  Fraser  v.  Marsh  (12) ;  and,  secondly, 
because  (without  revievdng  the  fiwjtfl 
which  1  am  of  opinion  we  are  not  at 
liberty  to  do  but  drawing  the  same  in- 
ference), I  consider  that  Lester  still  re- 
tained responsibility,  and  is  therefore 
liable  in  the  present  instance. 

Another  case  which  has  been  referred 
to  is  Fowler  v.  Loch  (7),  but  the  distinc- 
tion between  that  case  and  the  present  is 
manifest.  It  was  an  action  brought  by  the 
cab-driver  against  the  cab  proprietor  for 
supplying  an  unfit  horse.  The  cab-driver 
was  not  in  the  ordinary  relation  of  a 
servant  towards  the  cab  proprietor,  be- 
cause the  cab-driver  could  do  as  he  liked 
during  the  day,  and  simply  paid  the  cab 
proprietor  a  certain  sum  jper  diem;  the 
majority  of  the  Court  held  that  as  be- 
tween the  two  the  relation  of  master  and 
servant  did  not  exist,  but  the  relation 
of  bailor  and  bailee,  and  that  therefore 
the  cab  proprietor  was  responsible.  The 
case  was  taken  to  the  Exchequer  Cham- 
ber;  there  the  Court  was  divided  in 
opinion,  but  no  judgment  was  given ;  the 
Court,  considering  it  was  necessary  to 
ascertain  whether  the  cab-driver  had 
taken  on  himself  the  risk  of  the  horse's 
unfitness,  and  consequently  the  case  was 
sent  down  for  a  new  trial  in  order  that 
this  fact  might  be  submitted  to  the  jury. 
The  jury  having  found  this  fact  in  favour 
of  the  plaintift*  the  Court  refused,  on 
motion  for  a  new  trial,  to  disturb  the 
verdict.  Fowler  v.  Lock  (7)  does  not 
touch  the  case  of  an  action  by  one  of 
the  public  against  the  cab  proprietor, 
and  as  it  has  never  been  overruled  we 
must  assume  it  to  be  ^ood  law. 

If  the  action  in  the  present  case  had 
been  by  Lilee  against  Lester,  by  master 
of  ship  in  fact  against  owner  of  ship, 
then  Fowler  v.  Loch  (7)  would  have 
strongly  applied ;  but  inasmuch  as  the 
action  is  by  one  of  the  outer  public  against 
Lilee  and  Lester,  the  case  comes  within 
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the  express  distdnction  which  was  pointed 
out  in  Fowler  v.  Lock  (7),  and  on  which 
Powles  Y.  Hider  (14)  was  decided.  In 
the  latter  case,  the  action  was  not  by  the 
cab-driyer  against  the  cab  proprietor,  bnt 
by  one  of  the  enter  pnbhc  against  the 
cab  proprietor,  who  was  registered  as 
such  nnder  the  Hackney  Carriage  Acts ; 
and  it  was  held  that  it  wonld  be  unjust 
towards  the  public  if  such  an  action, 
brought  against  one  who  proclaimed  him- 
self to  be  the  actual  proprietor  of  the 
oab  at  the  time  it  was  engaged  by  the 
plaintiff,  could  be  defeated  by  a  secret 
agreement  between  the  proprietor  and  the 
driyer,  with  respect  to  the  remuneration 
of  the  driver  and  the  proprietor. 

In  Venahles  y.  Smith  (9),  which  was 
an  action  by  one  of  the  outer  public 
against  the  proprietor,  the  Queen's  Bench 
i^parently  assented  to  the  ratio  decidendi 
of  the  majority  of  the  Court  in  Fowler  y. 
Lock  (7),  but  they  held  the  Acts  of  Par- 
liament  so  far  altered  the  relation  of  pro- 
prietor and  driyer  towards  the  public,  that 
the  proprietor  was  liable  for  the  acts  of 
the  driyer  while  acting  within  the  scope 
of  the  purposes  for  which  the  cab  was 
entrusted  to  him.  So  far,  therefore,  that 
case  is  an  authority  rather  in  favour  of 
the  decision  of  the  County  Court  Judge. 

There  was,  however,  one  passage  in 
the  case  which  was  i*elied  on  by  the 
i^pellant*8  counsel,  viz.,  *' Lester  had 
no  control  over  the  vessel,"  and  which 
appeared  to  me  to  be  highly  favourable 
to  the  appellant,  because  it  seemed  to 
shew  that  Ijeeter  by  parting  with  all  con- 
trol, brought  himself  within  the  decision  of 
Eraser  y.  Marsh  (12).  But  against  this 
it  was  argued  that  iJiough  this  was  true 
in  one  sense,  inasmuch  as  Lester  did  not 
select  the  port  or  the  cargo  or  engage  the 
men,  yet  toat  the  language  was  capable 
of  a  fuller  interpretation,  and  was  equally 
consistent  with  the  &ct  that  Lester  was 
to  be  responsible  for  the  control  and 
management  of  the  ship  towards  the 
enter  public.  In  support  of  this  conten- 
tion the  Merchant  Snipping  Act,  1875, 
was  referred  to,  by  which  the  ship  has  to 
be  registered  in  the  name  of  the  manag- 
ing owner,  and  if  there  be  no  managing 
owner  then  of  the  person  to  whom  the 
management  of  the  ship  is  entrusted  by 
and  on  behalf  of  the  owner ;  and  it  was 
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pointed  out  that  Lilee  might  have  been 
registered,  but  that  as  Lester  had  regis- 
tered himself  he  had  not  given  up  his 
responsibility  under  this  Act,  and  conse- 
quently had  not  divested  himself  of  re- 
sponsibility  towards  the  outer  public. 

I  am  of  opinion  that  on  the  evidence  as 
brought  before  us,  Lester  continued  re- 
ponsible  to  the  public ;  he  was  regis- 
tered as  managing  owner,  and  he  never 
ffave  up  his  interest  in  the  adventure, 
for  he  retained  one-third  of  the  net 
profits.  I  do  not  think  it  necessary  to 
decide  whether  this  division  of  profits 
constituted  Lester  a  partner  with  Lilee  ; 
but  it  is  additional  evidence  in  support 
of  Lester's  responsibility  in^  the  action, 
for  by  retaining  his  share  in  the  profits, 
he  would  suffer  by  the  failure  and  benefit 
by  the  success  of  the  adventure. 

On  the  whole,  therefore,  I  am  of  opi- 
nion that  the  elements  of  master  and 
servant  existed  between  Lester  and  Li- 
lee,  so  as  not  to  divest  Lester  of  respon- 
sibility for  the  acts  of  Inlee. 

LiNDLEY,  J. — I  am  of  the  same  opi- 
nion. The  question  we  have  to  decide 
is,  whether  on  the  facts  stated  the  defen- 
dant Lester  is  liable  for  the  negb'gencce 
of  Ldlee,  and  I  think  he  is.  The  facts 
appear  to  me  to  amount  to  this,  that  in 
May,  1873,  the  defendant  bought  this 
ship,  and  employed  it  on  his  own  ac- 
count, engaging  Lilee  as  skipper.  In 
the  following  July,  before  the  Merchant 
Shipping  Act,  1875,  this  arrangement 
was  altered,  and  to  mv  mind  the  case 
turns  upon  the  true  efi^ct  of  the  altered 
arrangement.  By  it,  Lester  still  con- 
tinues to  be  owner,  but  lilee,  instead  of 
receiving  stated  wages,  has  two-thirds 
of  the  profits.  It  was  contended  that  thi& 
amounts  to  a  demise  of  the  ship,  throwing 
all  the  responsibility  on  the  master  ;  but 
I  do  not  think  it  does  amount  to  a  demise. 
I  look  upon  it  either  as  an  arrangement 
for  paying  the  master  for  his  services, 
the  owner  still  retaining  the  control  of 
the  ship,  or  an  arrangement  by  which 
Lester  became  a  partner  with  the  master. 
I  am  rather  disposed  to  think  Lester  in- 
tended still  to  be  owner,  but  in  either 
view  it  was  an  arrangement  for  their 
joint  benefit,  and  the  master  would  be 
either  agent  or  partner;  and  conse- 
quently, I  am  of  opinion  that  the  facts 
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do  not  amount  to  a  demise,  or  render 
the  master  solely  responsible. 

So  far  I  have  considered  the  case  apart 
from  the  Merchant  Shipping  Act,  1875. 
That  Act  came  into  operation  two  years 
after  this  altered  arrangement,  and  the 
&ct  of  Lester's  registering  himself  as 
owner  under  that  Act,  throws  a  good 
deal  of  light  on  the  matter,  shewing  that 
Lester  still  intended  to  be  owner.  I  do 
not  say  the  registration  is  conclusive 
evidence,  for  as  the  counsel  for  the  de- 
fendant has  pointed  out,  the  Act  was  passed 
mainly  for  ike  purpose  of  protecting  the 
people  on  board  the  ships;  but  still  it 
shews  that  Lester  did  not  intend  to  re- 
linquish  his  ownership.  On  looking  fur- 
ther into  the  fiM^ts,  I  find,  in  confirma- 
tion of  this  view  of  the  case,  Lilee  en- 
tering  into  a  charter-party  "  for  and  in 
behalf  of  the  owner." 

For  these  reasons  I  am  of  opinion  that 
the  judgment  of  the  County  Court  Judge 
was  right. 

Judgment  affirmed. 

Solicitors— Wedlake  9c  Letts,  agents  for  Keary 
&  Marshall,  Stoke-apon-Trent,  for  plaintifib ; 
Bonth  &  Stacey,  agents  for  Maples  &  Son, 
Spalding,  for  defendant 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

'  IN  THE  MATTER  OP  THE  BRISTOL 
AND  NORTH  SOMERSET  BAIL- 
WAT    COMPANY. 

Railway  Oom/pawy — Mandamus  to  com- 
ply ioith  Order  of  Board  of  Trade — Statute 
26  8f  27  Vict.  c.  77.  8.  ^-^Ocmatmction  of 
Bridge  in  lieu  of  Level  Grossing — Want  of 
Funds — Inability  of  Oompa/ny  to  comply 
with  Order. 

A  mandamus  will  not  lie  to  compel  a 
railwa/y  company  to  construct  a  bridge  in 
lieu  of  a  level  crossing  pv/rsuant  to  an 
order  of  the  Board  of  Trade  where  it 
appears  that  the  compa/mj  are  wholly  with- 
out funds^  and  have  not  the  means  of  pro- 
viding the  money  required  for  that  pur- 
pose. 

This  was  a  rule  calling  upon  the  Bris- 
tol and  North  Somerset  Railway  Com- 
pany  to  shew  cause  why  a  writ  of  mau- 
datnns  should  not  iasiio  directed  to  tliem 


commanding  them  to  comply  with  an 
order  made  by  the  Board  of  Trade  (1) 
on  the  25th  day  of  August,  1875,  whereby 
the  said  Bristol  and  North  Somerset 
Bail  way  Company  were  required  and 
directed  within  eighteen  months  of  the 
date  of  such  order,  to  carry  a  certain 
turnpike  road,  in  the  parish  of  Badstock, 
in  the  county  of  Somerset,  over  the  Bris- 
tol and  North  Somerset  Railway,  by 
means  of  a  bridge,  to  be  constructed  in 
conformity  with  the  regulations,  and  sub- 
ject to  the  conditions  contained  in  the 
Railway  Glauses  Consolidation  Act,  1845, 
ss.  50-58. 

The  following  facts  appeared  from  the 
affidavits : — 

The  Bristol  and  North  Somerset  Rail- 
way is  a  line  extending  from  a  junction 
with  the  Ghreat  Western  Railway  Com- 
pany, near  their  Bristol  station,  to  a 
junction  with  the  Wilts,  Somerset  and 
Weymouth  line  of  the  same  company  at 
the  Radstock  end  of  the  Frome  and  Rad- 
stock  branch  of  that  line. 

The  Bristol  and  North  Somerset  Rail- 
way Company  were  originally  empowered 
to  construct  their  railway  by  the  Bristol 
and  North  Somerset  Railwav  Act,  1868, 
and  in  1870  the  company  obtained  from 
Parliament  power  to  make  a  deviation  of 
their  line  at  Radstock,  and  to  carry  a 
double  line  of  railway  across  and  on  the 
level  of  the  turnpike  road,  in  the  parish  of 
Radstock,  notwithstanding  that  the  said 
level  crossing  was  opposed  by  the  Board 
of  Trade. 

The  Bristol  and  North  Somerset  Rail- 

(l)  By  26  &  27  Vict.  c.  92.  8.  7,  it  \a  enaetod, 
"That  the  Board  of  Trade  may,  if  it  appears  to 
them  necessary  for  the  puhlic  safety,  at  any  time 
after  the  passing  of  the  Special  Act,  require  the 
company  within  such  time  as  the  Board  of  Trade 
directs,  and  at  the  expense  of  the  company,  to 
carry  the  turnpike  road  or  public  carriage  road 
either  under  or  over  the  railway  by  means  of  a 
bridge  or  arch,  instead  of  crossing  the  same  on 
the  lerel  or  to  execute  such  other  works  as  under 
the  circumstances  of  the  case  may  appear  to  the 
Board  of  Trade  best  adapted  for  removing  or 
diminishing  the  danger  arising  from  the  level 
crossing.** 
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In  re  Bristol  and  North  Somerset  Rail  Co,,  Q,B, 

way  was  opened  for  public  traffic  on  the 
4th  of  September,  1873.  Prior  to  that 
time  the  company  had  encountered 
serious  financial  difficulties,  and  in  1869 
an  arrangement  Act  was  obtained  under 
which  its  creditors  became  stockholders. 
It  appeared  that  not  only  was  the  whole 
of  the  company's  capital  and  borrowing 
powers  exhausted  in  the  partial  comple- 
tion of  the  line,  but  that  the  line  never 
oould  have  been  completed  but  for  large 
advances  made  by  a  large  landowner,  for 
the  payment  of  which  the  company  were 
still  indebted.  The  company,  therefore, 
were  wholly  without  funds,  and  their  line 
was  worked  in  perpetuity  by  the  Great 
Western  Company,  under  agreements 
confirmed  by  Parliament,  and  scheduled 
to  the  Great  Western  Railway  Various 
Powers  Act,  1867,  and  the  Great  Wes- 
tern  Railway  Additional  Powers  Act, 
1871,  respectively.  By  virtue  of  these 
agreements  the  Great  Western  Railway 
Company  have  the  exclusive  use  and 
management  of  the  property  of  the  Bristol 
and  North  Somerset  Railway  Company, 
and  the  last  named  company  have  no  power 
to  enter  between  the  fences  of  the  North 
Somerset  Railway  for  the  purpose  of 
making  any  alteration  in  any  part  of  that 
line,  the  entire  control  thereof  being  in 
the  hands  of  the  Great  Western  Railway 
Company. 

The  Great  Western  Railway  Companv 
have  worked  the  Bristol  and  North 
Somerset  line  firom  the  date  of  its  open- 
ing to  the  present  time;  and  under  a 
guarantee  given  by  them  they  paid  the 
interest  on  a  portion  of  the  debenture 
stock  of  the  Bristol  and  North  Somerset 
Railway.  No  money  has  ever  been 
received  by  the  Bristol  and  North  Somer- 
set Railway  from  the  date  of  the  opening 
of  the  line  to  the  present  time,  and  it  was 
altogether  out  of  their  power  to  act  upon 
the  order  made  by  the  Board  of  Trade 
on  the  25th  of  August,  1875,  to  construct 
a  bridge  at  Radstock  in  lieu  of  the 
existing  level  crossing. 

Little  now  shewed  cause  on  behalf  of 

the  Bristol  and  North  Somerset  Railway 

Company. — The    company    have  parted 

with  their  property  to  the  Great  Western 

Vot.  47.— Q.B.,  C.P.  &  ExcH. 
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Railway,  and  have  no  power  to  provide 
the  money  required  to  cany  out  the 
order  of  the  Board  of  Trade.  [He  was 
then  stopped.] 

The  Attorney 'Getieral  {Sir  John  HoU 
ker)  and  OharleB  Bowen^  in  support  of  the 
rule. — ^Want  of  funds  is  no  answer  to  a 
mandamus  to  compel  a  company  to  carry 
out  an  order  of  the  Board  of  Trade  given 
in  pursuance  of  a  statutory  power  with  a 
view  to  preserving  the  public  safety. 
They  referred  to  The  Queen  v.  The  East- 
em  Gownties  Railway  Company  (2). 

CocKBUEN,  L.C.J. — I  am  of  opinion 
that  this  rule  must  bo  discharged.  I  take 
it  to  be  perfectly  clear  from  the  affida- 
vits that  have  been  read  that  the  com* 
pany  are  unable  to  comply  with  the 
order  that  has  been  issued  by  the  Board 
of  Trade.  Its  power  of  .raising  money 
has  gone  ;  its  funds  are  exhausted ;  its 
borrowing  powers  no  longer  exist.  The 
company  has  been  forced  to  make  over 
its  railway  to  the  Great  Western,  be- 
cause it  has  no  funds  to  go  on  with,  and 
it  is  only  by  virtue  of  the  latter  company 
that  the  Bristol  and  North  Somerset  has 
continued  to  exist  at  all.  If,  therefore, 
the  rule  were  to  be  made  absolute,  how 
could  it  be  enforced  ?  The  Court  would 
not  put  the  directors  into  gaol  for  the 
purpose  of  enforcing  an  order  which  it 
IS  not  in  their  power  to  execute ;  it  is 
therefore  idle  to  make  this  rule  absolute. 
I  cannot  help  regretting  that  the  Board 
of  Trade  have  put  the  law  into  action  in 
the  manner  they  have  done ;  because, 
inasmuch  as  the  Great  Western  Railway 
Company  have  practically  taken  to  the 
liabilities  of  the  Bristol  and  North 
Somerset  Railway,  the  former  ought  to 
be  the  responsible  parties,  and  if  they  are 
not,  it  is  only  because  the  Legislature  has 
omitted  to  fix  on  them  this  liability. 
For  these  reasons  I  have  come  to  the 
conclusion  that  this  rule  ought  not  to  be 
made  absolute  against  a  company  which 
is  absolutely  without  money  and  the 
means  of  executing  what  is  sought  to  be 
demanded  of  them  ;  accordingly  the  rule 
must  be  discharged. 

Mbllob,  J. — ^I  am  of  the  same  opinion, 

(2)  1 0  Ad.  &  E.  681 ;  s.  c.  8  Law  J.  Rep.  340. 
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In  re  Bristo!  and  North  Somerset  Rail  Co.,  Q.B, 
and  quite  agree  with  the  Lord  Chief 
Justice  that  in  the  exercise  of  onr  dis- 
cretion we  onght  not  to  grant  a  rule, 
which,  if  made  absolute,  could  not  be 
carried  out. 

Rule  discharged  without  costs. 


Solicitors  —The  Solicitor  to  the  Board  of  Trad^,  for 
applicants;  Frere,  Forstcr  &  Frere,  for  the 
Bristol  and  North  Somerset  Railway  Company. 


LIN  THE  COMMON  PLEAS  DIVI8I0N.1 

(Appeal  from  Revising  Barrister* s  Court.) 

18?7.      1       BALLARD    (appellant)   v, 
Nov.  19.   J  ROBINS  (respondent). 

Parliament  —  County  Vote  —  List  of 
Voters — Name  ov.  Wrong  List — Amende 
ment  under  6  Vict,  c.  18L  ».  40. 

The  appellant  was  duly  qualified  to  vote 
for  the  county  a«  occupier  of  a  house  and 
land  rated  at  12Z.  and  upwards.  Ths 
appeUanfs  name  which  should  have  ap- 
peared on  the  list  of  voters  entitled  ^^  as 
occupiers  of  the  rateable  value  of  121.  and 
under  50Z.  rentaJ^'*  by  mistake  appeared 
on  the  list  of  voters  entitled  "  in  respect  of 
property  f  which  included  occupiers  at  a  rent 
of  501.  and  upwards.**  Opposite  to  hisname, 
in  the  third  column  of  this  list  vender  the 
heading  **  nature  of  qualification  **  was  in- 
sertcd  "  occupier  of  a  house  and  land  rated 
at  121.  and  upwards.**  On  objection  to  tlie 
vote, — 

Held,  thai  tmder  the  powers  of  amend- 
ment granted  by  6  Vict.  c.  18.  s.  46,  the 
Revising  Barrister  had  power  to  tra/nsfer  the 
appellant* 8  name  to  the  proper  list. 

Consolidated  appeal  from  the  decision  of 
the  Revising  Barrister  for  the  southern 
division  of  the  county  of  Southampton. 

On  the  register  of  voters  for  the  parish 
of  Lyndhurst,  in  the  Totton  Polling  Dis- 
trict for  the  county  of  Southampton, 
under  the  heading  "  Voters  in  respect  of 


property,  including  occupiers  at  a  rent  of 
50Z.  and  upwards,"  the  name  of  John 
Ballard,  the  appellant,  app€»,red  in  its 
alphabetical  oraer.  In  the  third  column, 
under  the  heading  "  nature  of  qualifica- 
tion,*' was  inserted  "occupier  of  house 
and  land  rated  at  12Z.  and  upwards." 

Notice  of  objection  was  given  to  the 
name  of  the  appellant  being  retained  on 
the  list,  the  objection  being  to  the  third 
column,  and  to  the  nature  of  his  qualifi- 
cation. There  were  twelve  other  persons 
whose  names  appeared  in  this  list  in  a 
similar  manner,  and  with  a  qualification 
similar  to  that  of  the  appellant,  and  of 
these  six  had  been  objected  to. 

It  was  admitted  that  the  appellant  had 
not,  in  fact,  such  a  qualification  as  to 
entitle  him  to  be  upon  this  list,  but  he 
had  the  qualification  set  out  in  the  third 
column. 

There  was  an  alphabetical  list  of  the 
persons  entitled  to  vote  "  in  respect  of 
the  occupation  as  owner  or  tenant  of 
lands  or  tenements  of  the  rateable  value 
of  12Z.  or  upwards."  In  this  list  the 
names  of  the  appellant  and  the  other 
twelve  persons  mentioned  above  did  not 
appear,  nor  did  he  or  they  send  notice  of 
claim  to  be  placed  thereon  before  August 
25,  as  provided  by  31  &  82  Vict.  c.  58. 
s.  17. 

It  was  contended  that  the  appellant, 
possessing  a  qualification  which  wonld  en- 
title him  to  vote,  it  was  a  mistake  his  name 
appearing  in  the  first-mentioned  list  in- 
stead of  in  the  12Z.  occupiers'  list ;  and 
that  this  was  a  mistake  which,  under 
6  Vict.  c.  18.  s.  40,  might  be  corrected 
by  striking  the  name  of  the  appellant 
out  of  the  list  in  which  it  appeared, 
and  inserting  it  in  the  12Z.  occupier's 
list. 

The  Revising  Barrister  was  of  opinion 
he  had  no  power  to  do  this,  and  expunged 
the  names  of  the  appellant  and  the  six 
other  persons  objected  to,  and  refused 
to  insert  them  on  the  12Z.  occupier's 
list. 

If  the  decision  of  the  Revising  Barris- 
ter is  wrong,  the  names  of  the  appellant 
and  the  six  other  persons  objected  to  are 
to  be  inserted  in  the  list  of  persons  "  En- 
titled in  respect    of  the  occupation  as 
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owner  or  tenant  of  lands  or  tenements  of 
Hob  rateable  yalne  of  121.  or  upwards." 

Ridley f  for  the  appellant. — The  Revis- 
ing Barrister  had  the  power,  under  6 
Vict,  a  18.8.  40  (1),  to  make  the  amend- 
ment asked  for,  though  in  order  to  do 
80  he  would  have  had  to  touch  two  lists. 
This  is  a  mistake  which  could  be  recti- 
fied in  the  words  of  section  40,  viz., 
'*The  Beyising  Barrister  shall  correct 
any  mistake  which  shall  be  proved  to 
him  to  have  been  made  in  any  list,"  for 
the  word  list  is  not  to  be  construed  in  a 
limited  sense,  but  is  to  be  construed  so 
as  to  include  all  the  lists.  In  6  Vict. 
c.  18,  the  word  is  used  in  a  general 
sense,  see  ss.  18,  32,  34,  36 :  then  fol- 
lows section  40,  giving  power  to  amend 
"  any  list."  The  30  &  31  Vict.  c.  102, 
extending  the  franchise,  provides  by 
section  30,  sub-sec.  1,  the  machinery  by 
which  the  person  enfranchised  by  that 
Act  is  to  get  on  to  the  register,  and  by 
section  59  the  Act  is  to  be  read  with  6 
Vict  c.  18.  Then  by  31  &  32  Vict.  c. 
58.  8.  19,  the  voters  in  respect    of  12Z. 

(1)  evict,  c.  18. 8. 4a  onacta—"  That  the  Revis- 
ing Barrister  shall  correct  any  mistake  which 
■hall  be  proyed  to  hun  to  have  been  made  in  any 
list,  and  shall  expunge  the  name  of  every  person 
whose  qoalification,  as  stated  in  any  list,  shall  be 
insufficient  in  law  to  entitle  such  person  to  vote, 
as  also  the  name  of  every  person  who  shall  be 
proved  to  him  to  be  dead ;  and  wherever  the 
Christian  name  or  the  place  of  abode,  or  the 
nature  of  the  qualification,  or  the  local  or  other 
description  of  the  property  of  any  person  who 
shall  be  included  in  any  such  list,  and  the  name 
of  the  occupying  tenant  thereof,  shall  be  wholly 
omitted  in  any  case  where  the  same  is  by  this 
Act  directed  to  be  specified  therein,  or  if  any 
person  whose  name  is  included  in  any  such  list,  or 
his  place  of  abode,  or  the  nature  or  description  of 
his  qualification  shall,  in  the  judgmeni  of  the 
Berising  Barrister,  be  insufficiently  described  for 
the  purpoae  of  being  identified,  such  barrister 
shall  expunge  the  name  of  every  such  person  from 
such  list^  unless  the  matter  or  matters  so  omitted 
or  insufficiently  described  be  supplied  to  the 
satisfaction  of  such  barrister  before  he  shall  hare 
completed  the  revision  of  such  list,  in  which  case 
he  shall  then  and  there  insert  the  same  in  such 
lisU" 
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occupation,  whose  right  to  vote  was  con- 
ferred by  30  &  31  Vict.  c.  102,  are  to 
be  placed  on  a  separate  list,  but  such  list 
is  only  a  sabdivision  of  the  whole  list  of 
voters  and  must  still  be  read  in  the  same 
sense  as  the  list  mentioned  in  6  Vict.  o. 
18.  s.  40.  If  the  word  were  to  be  limited, 
endless  difficulties  would  arise,  whereas 
if  it  is  read  in  its  natural  sense,  and 
include  all  the  lists,  no  difficulty  will 
arise. 

[He  was  then  stopped  by  the  Court.] 
Hooper^  for  the  respondent. — By  31  & 
32  Vict.  c.  19  the  list  of  12Z.  occupiers  is 
to  be  "  separate  **  and  therefore  would  not 
be  included  in  the  list  mentioned  in  6 
Vict.  c.  18.  8.  40.  The  Revising  Barris* 
ter  cannot  have  the  power  to  transfer  a 
whole  body  of  voters  from  one  list  to  the 
other,  which  would  be  the  effect  of 
upholding  the  appellant's  contention. 
It  was  decided  in  Beimett  v.  Brum' 
fiU  (2),  that  voters  qualified  to  vote  in 
respect  of  a  12Z.  qualification  were  not  to 
be  considered  as  claimants,  and  that 
therefore  a  notice  of  objection  must 
specify  the  grounds  of  objection.  Then, 
if  a  person  intends  to  object  to  a  voter 
claiming  under  the  12Z.  occupiers'  list, 
he  would  naturally  go  to  that  list,  and 
not  finding  the  name,  he  would  forego 
the  objection  he  intended  to  raise,  so  that 
by  this  proposed  transfer  the  voter  would 
escape  objection,  and  the  object  of  the 
Act,  so  far  as  it  is  for  the  protection  of 
the  rights  of  the  objectors,  would  be 
nullified.  In  Mather  v.  The  Overseers  of 
Allendale  (3),  the  12Z.  occupiers'  list  was 
headed  wrongly,  and  the  Revising  Barris- 
ter held  that  there  could  not  therefore 
have  been  a  publication ;  but  then  it  was 
held  that  the  barrister  might  have 
amended  the  heading,  because  no  one 
would  be  likely  to  be  misled  thereby ; 
but  in  the  present  case  an  objector 
might  be  misled. 

Denman,  J. — The  point  here  raised  for 
our  decision  depends  mainly  upon  the 
powers   of   amendment  granted   to   the 

(2)  38  Law  J.  Rep.  C.P.  66;  s.  c  Law  Rep.  4 
C.P.  407. 

(3)  40  Law  J.  Rep.  C.P.  76  ;  s.  c.  Law  Rep.  6 
C.P.  272. 
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Revising    Barrister    by   6   Vict.   c.   18. 
8.40. 

The  appellant's  name  was  on  the  regis- 
ter, and  the  list  was  made  oat  seemingly 
so  as  to  entitle  him  to  vote  in  respect  of 
a  50Z.  qnalification,  whereas  he  was  in 
reality  entitled  to  vote  in  respect  of  a  12Z. 
occupier's  qualification.  It  was,  in  fact, 
put  on  the  wrong  list. 

It  was  contended  that  the  Revising 
Barrister  had  no  power  to  transfer  the 
appellant's  name  to  the  121.  occupiers' 
list,  because  by  31  &  32  Vict.  c.  58.  s.  19, 
that  list  is  to  be  a  "  separate  list."  But 
such  a  contention  appears  to  me  to 
amount  to  a  play  upon  words.  Though 
the  statute  does  enact  there  shall  be  a 
separate  list,  yet  there  is  nothing  which 
says  it  shall  cease  to  be  a  portion  of  the 
list  of  voters  for  the  particular  district 
or  parish  ;  and  if  this  were  so  it  would 
confer  a  function  on  the  overseers  which 
would  be  unjust  in  its  operation,  namely, 
the  power  to  disqualify  voters  by  the 
mere  act  of  placing  them  on  the  wrong 
list. 

In  my  opinion  section  40  of  6  Vict.  c. 
18  extends  the  powers  of  amendment  to 
any  "list."  The  list  means  the  list  of 
voters  which  comes  before  the  Revising 
Barrister  for  the  place  or  parish  at  which 
he  is  then  exercising  jurisdiction ;  and 
though  a  subsequent  enactment  splits  the 
list  into  two,  there  is  nothing  in  it  to 
warrant  us  in  holding  that  the  voter  is  to 
be  disqualified  because  he  appears  by 
mistake  on  the  wrong  list ;  and  that  in 
such  a  case  the  barrister  is  tied  hand  and 
foot  and  not  entitled  to  transfer  the  name 
to  the  proper  list. 

The  only  objection  to  the  transfer 
stated  in  this  particular  case  is  the  want 
of  power,  and,  without  reference,  there- 
fore, to  the  merits  of  the  case,  or  to  the 
question  of  whether  any  one  was  misled,  I 
am  of  opinion  that  the  Revising  Barrister 
had  power  to  transfer  the  appellant's 
name  to  the  proper  list. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
It  appears  to  me  on  the  true  construction 
of  the  various  Acts  of  Parliament  which 
have  been  referred  to  that  the  powers  of 
amendment  conferred  by  6  Vict.  c.  18.  s. 
40  apply  to  the  separate  list  created  by 


31  &  32  Vict.  c.  58.  s.  19  ;  not  only  be- 
cause that  particular  list  is  to  be  treated 
as  part  of  the  other,  but  because  the 
thing  which  the  Revising  Barrister  has 
power  to  amend  is  the  list  which  comes 
before  him,  whether  it  consists  of  sepa- 
rate lists  or  not ;  he  is  not,  of  course, 
arbitrarily  to  exercise  the  powers  of 
amendment,  but  he  is  given  power  to 
amend  where  in  his  discretion  he  thinks 
an  amendment  should  be  made. 

There  is  a  list  of  persons  entitled  to 
votes  in  respect  of  the  50Z.  qualification, 
and  in  respect  of  the  12Z.  qualification, 
and  unquestionably  it  is  the  duty  of  the 
overseers  to  keep  these  lists  separate,  and 
in  a  proper  and  correct  condition,  and 
the  object  of  conferring  the  power  of 
amendment  on  the  Revising  Barrister  is 
to  enable  him  to  correct  mistakes  of  this 
sort,  made  by  the  overseers  (4)  ;  there 
are  limits  to  the  exercise  of  this  power, 
and  I  should  think,  for  the  sake  of  ex- 
ample, he  should  not  make  an  amendment 
when  it  is  apparent  people  would  be 
misled  thereby.  It  was  said  that  in  the 
present  case  an  intending  objector  would 
be  unable  to  find  the  name,  but  any  one 
who  looked  through  the  list  would  find 
the  name. 

It  amounts  to  this,  that  there  has  been 
a  mistake,  and  there  exists  a  power  of 
rectifying  it.  In  answer  to  the  proposal  to 
rectify  it  is  said  that  someone  may  be 
misled,  but  I  do  not  think  that  of  itself  is 
a  sufficient  answer,  and  therefore  the 
amendment  ought  to  be  made. 

Ridley  applied  for  costs. 

Per  Curiam. — As  a  geneiul  rule,  where 
the  decision  is  reversed,  it  is  reversed 
without  costs. 

Decision  reversed  without  costs. 


Solicitors— J.  E.  Coxwell,  agent  for  W.  Coxvell, 
Lymington,  for  the  appellant ;  Bradby,  Robins 
&  Son,  for  the  respondent. 


(4)  See  BendU  v.  Watson,  41  Law  J.  Rep.  C.P. 
16  ;    8.  c.  Law  Rep.  7  C.P.  168,  per  Brett,  J. 
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IN  THE  COMMON  PLEAS  DIVISION. 
(Appe<U  front  Revising  Barrister*  sGourt.) 

1877.      1      PHILLIPS  (appellant)  v, 
Nov.  19.    /        SALMON  (respmident). 

Parliament — County  Vote — Lease  of 
Waste  of  Manor — Freehold  Tenure. 

8.  claimed  to  he  entitled,  as  a  freeholder, 
to  a  vote  for  the  county  in  respect  of  a  lease 
of  part  of  the  waste  of  the  manor  of  N. 

The  burgesses  of  the  borough  of  N,  had 
from  time  immemorial  exercised  rights  of 
common  of  pastv/re  over  the  manor  of  N,, 
and  at  Courts  leet  holdenfor  the  borough  of 
N,,  U  had  been  the  practice  for  100  years 
past  and  upwards  for  the  mayor  and 
burgesses  of  the  borough  to  present  to  the 
lord  of  the  manor  of  N.  individual  burgesses 
for  occupation  of  pieces  of  waste  land  of  the 
manor;  in  aU  such  cases  the  person  so 
presented  took  possession  of  the  apportioned 
pieces  of  waste,  and  paid  rent  to  the  lord. 
About  one-tenth  of  the  wastes  had  been 
thus  enclosed,  but  a  sufficiency  of  such 
land  vjos  left  for  the  use  by  the  Commoners 
of  their  right  of  pasture. 

S.  being  duly  presented  for  occupation 
of  a  piece  of  the  waste  laMd  in  a/xordance 
with  the  custom,  entered  into  occupation 
thereof,  and  in  1861  was  granted  a  lease 
by  the  lord,  similar  to  leases  which,  since 
1838,  had  been  granted  in  like  cases, 
namely,  a  lease  for  three  lives,  unth  a 
covenant  for  renewal.  S.  continued  to 
occupy  under  this  lease,  and  paid  rent  to 
the  lord:— 

Held,  that  8.  had  such  a  freehold 
interest  as  would  entitle  him  to  be  regis- 
tered as  a  voter  for  the  county. 

Appeal  from  the  decision  of  the  Revis- 
ing  Barrister  for  the  county  of  Pem- 
broke. 

1  &  2.  The  respondent  John  Salmon 
claimed  to  be  qualified  to  vote  for  the 
conntj  of  Pembroke  in  respect  of  a 
lease  of  house  and  land. 

3.  Bj  the  said  lease,  dated  28th  of 
February,  1861,  Thomas  Davies  Lloyd, 
as  Lord  Marcher  of  the  Barony  of  Kemes, 
in  the  county  of  Pembroke,  demised  to 
the  respondent,  his  heirs  and  assigns,  the 
dwelling-house,  &o.  (the  premises  in 
question),  reserving  to  the  lessor  mines 
and  minerals.    To  hold  to  the  respondent, 


his  heirs  and  assigns,  during  the  lives  of 
his  son,  daughter  and  grandson  therein 
respectively  named,  and  the  survivor  of 
them,  at  a  yearly  rent  of  five  shillings 
payable  to  the  lessor,  who  also  thereby 
covenanted,  that  he,  his  heirs  and  assigns, 
would  grant  unto  the  respondent,  his 
heirs  or  assigns,  a  lease  for  adding  a  life 
on  to  the  said  premises  to  be  named  by 
the  respondent,  his  heirs  or  assigns,  upon 
the  death  of  such  one  of  the  lives  therein 
named  as  should  first  drop,  and  also  a 
further  lease  for  adding  a  fife  on  to  the_ 
said  premises  upon  the  death  of  such  one 
of  the  survivors  of  the  lives  therein 
named,  and  the  additional  life,  as  should 
first  drop  in  manner  therein  mentioned. 
6.  The  site  of  the  dwelling-house  afore- 
said was  formerly  part  of  the  waste 
manor  of  Newport,  which  manor  is  co- 
terminous  with  the  borough  and  parish 
of  the  same  name.  The  barony  of  Kemes 
comprises  several  manors,  one  of  which 
is  the  said  manor  of  Newport,  and  the 
barony  comprises  twenty- six  parishes,  of 
which  the  said  parish  of  Newport  is  one. 

8.  The  borough  of  Newport  is  governed 
by  a  mayor  and  burgesses,  who  have 
from  time  immemorial  held  Courts  leet 
and  Courts  baron  for  the  borough. 

9.  By  a  charter  dated  A.D.  1192, 
Nicholas  Fitzmartin,  then  lord  of  the 
said  barony  and  customs,  confirmed  and 
granted  to  the  burgesses  of  Newport, 
amongst  other  liberties,  common  of  pas- 
ture in  his  land  and  easement  for  tneir 
firing. 

10.  At  the  Courts  leet  and  Courts 
baron  it  has  been  the  practice  of  the 
mayor  and  burgesses  for  one  hundred 
years  past  and  upwards,  to  present  to  the 
lord  individual  burgesses  for  occupation 
of  pieces  of  the  common  or  waste  lands, 
and  most  commonly  with  the  addition, 
after  naming  such  burgess,  "  he  to  agree 
with  the  lord  for  the  rent."  In  all  cases 
such  person  so  presented  took  possession 
of  the  apportioned  plots  of  land,  generally 
building  cottages  and  other  buildings 
thereon,  and  paid  the  rents  to  the  lord 
which  he  had  fixed,  such  rents  being  very 
small  sums,  varying  according  to  circum- 
stances. No  duration  of  the  holding  was 
specified  in  such  presentments,  but  upon 
the  death  of  the  person  presented  his 
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personal  representatives  continued  to 
occupy  and  pay  rent  to  the  lord  without 
further  reference  to  the  Court  leet. 

11.  In  the  year  1838,  disputes  having 
arisen  between  the  lord  and  certain  of 
the  persons  holding  under  the  above-men- 
tioned circumstances,  as  to  their  liability 
to  pay  the  said  rents,  the  lord  took  pro- 
ceedings to  recover  such  rent  from  one  of 
them,  and  recovered  the  amount  thereof 
in  an  action  tried  at  the  assizes. 

12.  Since  the  date  of  such  trial  the 
successive  lords  of  the  said  barony  have 
granted  many  leases  similar  to  that  under 
which  the  present  claim  is  made.  There 
was  no  evidence  that  such  leases  had  been 
granted  previously  to  such  date. 

14,  16,  &  16.  The  original  present- 
ments to  the  respondent  of  the  said  lands 
in  respect  of  which  he  claimed  to  vote 
were  made  in  the  customary  way  by  the 
jury,  at  the  Court  leet  duly  holden.  The 
said  land  was  the  subject  of  three  sepa- 
rate presentments,  namely,  in  1841, 
1852,  1851,  the  laet  of  which  was 
in  the  words  following:  **We  present 
to  Mr.  John  Salmon  of,  &c.,  all  that 
piece  or  spot  of  land,  being  part  of  New- 
port Common,  and  situate  near  a  house 
and  common,  the  property  of  Thomas 
Davies  Lloyd,  Esq.,  the  said  spot  or 
piece  of  land  to  be  of  the  extent  of 
sixty  yards  by  thirty  yards  or  there- 
abouts. The  said  John  Salmon  shall  not 
encroach  or  stop  up  any  public  roads, 
and  shall  settle  with  the  lord  of  the 
barony  for  the  rent  of  the  same  spot 
cf  land.  The  mayor,  accompanied  by 
[three  burgesses  named],  are  hereby  di- 
rected to  mark  out  the  boundaries.  Mr. 
John  Salmon  has  on  this  day  paid  on 
account  of  rent  the  sum  of  one  shilling." 

17.  The  lease  executed  by  the  said 
Thomas  Davies  Lloyd  to  the  respondent 
included  the  several  pieces  of  land  re- 
ferred to  in  the  said  presentments. 

18.  The  burgesses  of  Newport  have 
from  time  immemorial  exercised  rights  of 
common  of  pasture  over  the  wastes  of 
the  said  manor  of  Newport. 

Such  wastes  consisted  originally  of 
3,000  acres  or  thereabouts  within  the 
said  manor,  of  which  in  the  year  1861 
about  300  acres  had  been  enclosed,  and 
were  tiien  held  in  severalty  under  the 


presentments  hereinbefore  referred  to ; 
but  a  sufficiency  of  such  waste  lands  was 
then  and  still  is  left  for  the  use  by  the 
commoners  of  their  said  rights  of  pasture. 
No  right  of  turbary  or  estovers  nas  been 
exercised  by  the  burgesses. 

19.  It  was  contended  for  the  respon- 
dent that  the  lord  had  a  right  to  approve 
against  common  of  pasture  having  suffi- 
cient waste  for  that  purpose.  And,  if  so, 
that  he  had  also  right  to  demise  the  lands 
so  approved,  and  that  there  were  no 
other  rights  of  common  in  this  manor. 
Moreover,  that  a  custom  so  to  devise  was 
proved  by  the  foregoing  fJEusts.  It  was 
answered  for  the  objector  that  a  right  to 
demise  would  be  incident  to  a  right  to 
approve,  which  could  only  be  supported 
by  the  custom,  and  that  such  custom  is  in 
this  case  only  recent,  and  not  of  legal  origin. 

The  Revising  Barrister  decided  that  the 
contention  of  the  claimant  was  well 
founded,  and  inserted  the  name  of  the 
respondent  in  the  list. 

Orantham  {Verncyii  Smith  with  him), 
for  the  appellant. — The  lord  has  no  power 
to  grant  the  lease,  so  as  to  give  the  re- 
spondent the  necessary  qualification,  for 
the  lord  can  only  approve  by  custom,  and 
there  is  no  custom  shewn  here.  In  ifO*- 
celles  V.  Onslow  (1)  Lush,  J.,  at  p.  343, 
says,  "  The  lord  and  his  predecessors  have 
appropriated  portions  of  the  common,  by 
leasing  them,  which  is  virtually  taking 
them  out  of  the  common,  and  which  for 
ever  excludes  the  commoners  from  the 
exercise  of  their  rights  over  these  por- 
tions.  This  is  not  authorised  by  the 
Statute  of  Merton  (2),  and  is  what  can- 
not be  justified  except  under  a  custom." 
This  is  a  lease  for  lives,  with  a  covenant 
for  renewal ;  and  on  the  occasion  of  the 
new  life  dropping  in,  a  fresh  term  might 
be  interposed  by  which  the  lord  might 
approve  still  further  for  his  own  benetit. 

[LiNDLBY,  J.  —  It  seems  clear  the 
tenancy  would  cease  m  the  death  of 
the  presentee.] 

The  claim  here  is  freehold,  which  is 
inconsistent  with  paragraph  10. 

[LiNDLEY,   J. — The    lease   is  good  sfi 

(1)  46  Law  J.  Bep.  Q.B.  333 ;  8.  c.  Law  Rep. 
2  Q.B.  Div.  433. 

(2)  20  Uen.  8.  c  4. 
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against  the  lord.     The  tenant  is  at  least 
a  lessee,  sabject  to  the  rights  of  the  com- 
moners.] 

Bnt  if  the  commoners  claim  a  right 
contrary  to  the  grant  of  the  lease,  it  then 
becomes  no  lease.  The  lord  has  granted 
the  ooonpation,  bnt  he  has  only  the  soil, 
and  nothing  else.  He  therefore  grants 
what  he  has  not  got  to  grant.  Elton  on 
Gommans,  p.  238 ;  Arlett  y.  ElUs  (3)  ; 
and  The  Biihop  of  Ohicheater's  Oase  (4), 
were  also  referred  to. 

Sir.  H.  James  {Tidde  with  him),  for 
the  respondent. — The  ownership  of  the 
soil  is  in  the  lord,  subject  onl^  to  the  right 
of  common  of  pasture,  which  prevents 
him  from  enclosing,  and  gpranting  leases ; 
the  only  persons  therefore  interested  are 
the  lord  and  the  commoners.  As  the  occu- 
pation of  this  piece  of  common  has  been 
m  the  respondent  ever  since  the  present- 
ment to  him  of  1841,  he  has  a  right  of 
twenW  years  as  against  the  commoners ; 
but,  further,  they  have  by  their  consent 
given  up  their  rights.  Therefore,  the  re- 
spondent is  in  possession  under  a  lease 
which  everyone  interested  treats  as  good, 
and  a  political  objector  cannot  be  allowed 
to  ti^e  a  valid  objection  that  in  such 
case  the  lord  has  no  power  to  grant.  It 
is  for  such  objector  to  shew  the  cus- 
tom does  not  exist ;  but  the  case  finds  the 
custom  has  existed  since  1838.  The 
custom  of  the  commoners  is  to  give  the 
right  to  the  lord.  Prima  facte  the  com- 
moners are  bound,  and  the  respondent  is 
in  a  stronger  position  than  he  would  be 
by  approvement. 
Qranthaim,  in  reply. 

DiNMAK,  J. — In  my  opinion  the  re- 
spondent is  entitled  to  judgment.  The 
arguments  addressed  to  us  have  touched 
on  many  points  which  might  have  given 
rise  to  difficulty  had  not  the  facts  of  the 
case  disposed  of  them.  For  it  appears  to 
me  that  the  case  turns  on  the  statement 
to  be  found  in  paragraph  10.  [His  Lord- 
ship read  it.] 

Ab  no  question  of  value  arises  it  must 
be  assumed  that,  subject  to  the  point  of 
law  requiring  our  decision,  the  value  of 
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the  holding  was  sufficient  to  entitle  the 
repondent  to  claim  a  vote. 

Now  I  construe  paragraph  10  to 
amount  to  a  statement  that  from  time 
immemorial  the  usual  course  has  been 
for  the  tenant,  who  has  been  previously 
agreed  to  by  the  commoners,  to  take  the 
land  for  a  period  at  least  as  long  as  his 
life.  He  then  holds  land,  of  the  requisite 
value  granted  to  him  from  the  person  in 
whom  the  freehold  is  vested,  and,  conse- 
quently, he  has  a  qualification  sufficient 
to  entitle  him  to  a  vote  for  the  county. 
The  Revising  Barrister  has  held  the  re- 
spondent to  be  legally  entitled  to  the 
vote,  and  I  am  of  opinion  his  decision 
should  be  supported. 

LiNDLBT,  J. — I  also  am  of  opinion  the 
respondent  is  entitled  to  the  vote  he 
claims.  In  order  to  disentitle  him,  it 
Has  first  to  be  shewn  that  his  qualifica- 
tion is  not  that  of  a  freeholder,  but  in  my 
judgment  he  is  a  freeholder,  for  he  now 
holds  a  lease  for  lives  from  the  lord  of 
the  manor,  who  is  assumed  to  be  the 
owner  in  fee.  He  therefoi'e  takes  a  free- 
hold estate  from  the  owner  in  fee;  and 
all  that  can  be  said  in  depreciation  of  that 
estate  is  that  it  is  subject  to  the  rights  of 
the  commoners.  But  I  do  not  see  how 
that  affects  the  qualification;  it  is  not 
necessary  to  discuss  what  the  respon- 
dent's rights  as  against  the  commoners 
maybe;  it  is  sufficient  that  those  rights  are 
good  against  anyone  except  the  com- 
moners, and  to  that  extent  they  cannot 
disturb  him,  for  they  have  concurred  in 
the  grant. 

The  case  does  not  shew  the  qualifica- 
tion to  be  of  insufficient  value.  I  am 
therefore  of  opinion  that  the  qualification 
is  sufficient,  and  the  decision  of  the  Re- 
vising Barrister  is  right. 

Decision  affirmed. 


Solicitors— Peacock  &  Ghxidard,  agents  for  Jen- 
kins &  Evans,  Oardigan,  for  appellant ;  Cook- 
son,  Wainewright  &  Pennington,  for  respond- 
ent. 


(8)  7  B.  ft  C.  346. 
(4)  Qodb.  234. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
(Appeal  from  Revising  Barrister's  Gourt.) 

1877.      I       BBAL  (appellant)  v,  ford 
Nov.  19.  j  (respondent). 

Parliament — Borough  Vote — Freehold — 
Residence  within  2  WilL  4.  c.  45.  s.  33. 

By  2  Will.  4.  c.  45.  s.  33,  no  person 
qualified  a^  a  freeholder  to  vote  for  a  borough, 
shall  be  registered  unless  he  shall  have  re- 
sided  for  six  calendar  months  previous  to 
Slst  July  within  the  borough  or  seven  miles 
thereof. 

The  appellant  was  entitled  to  a  vote  for 
the  borough  of  Exeter,  in  respect  of  a  free- 
hold qualification.  With  the  exception  of 
two  months,  he  had,  as  tenant,  occupied  a 
house  within  the  limits  of  the  borough  for 
six  calendar  m^onths  previous  to  the  31«<  of 
July.  For  those  two  months  the  appellant 
with  his  wife  and  child  went  to  reside  vnth 
his  mother-in-law,  who  occupied  one  of  a 
number  of  almshouses,  also  sit^iate  within  the 
borough.  The  appellants  residence  there 
was  contrary  to  the  rules  of  the  almshouses, 
but  he  was  not  disturbed,  a7id,  except  for 
one  day  when  he  went  to  London  on  business, 
he  a/nd  his  fa/mily  lived  and  slept  as  guests 
in  the  house  so  occupied  by  his  mother-in- 
law  for  the  two  months: — 

Held,  that  the  appellant's  residence 
within  the  borough  was  a  sufficient  com- 
pliance with  the  requirements  of  2  Will. 
4.  c.  45.  s.  33  to  entitle  him  to  be  regis- 
tered. 

Appeal  from  the  decision  of  the  Revis- 
ing Barrister's  Court  for  the  city  of 
Exeter. 

It  was  objected  that  the  name  of  James 
Beal,  the  appellant,  was  improperly  re- 
tained on  the  list  of  persons  entitled  to 
vote  in  the  election  of  members  for  the 
borough  of  Exeter  in  respect  of  his  free- 
hold honse  in  Albion  Place  in  the  parish 
of  Heavitree,  on  the  ground  that  the  said 
James  Beal  had  not  resided  for  six  calen- 
dar months  next  previous  to  the  last  day 
of  July  in  the  present  year  within  the 
said  borough,  or  within  seven  miles 
thereof,  pursuant  to  2  Will.  4.  c.  45. 
s.  27. 

To  this  part  of  the  case  the  Revising 
Barrister  had  appended  a  certificate  of 
amendment  to  the  effect  that  instead  of 


being  founded  on  2  Will.  4.  c.  45.  s.  27, 
the  appeal  was  pursuant  to  2  Will.  4. 
c.  45.  s.  33  (1). 

1.  The  qualification  of  the  said  James 
Beal  was  duly  proved  and  admitted  in  all 
other  respects. 

2.  On  the  3l8t  of  July,  1876,  the  ap- 
pellant resided  in  a  house  (which  he  oc- 
cupied as  a  tenant)  situate  in  Queen's 
Boad,  in  the  parish  of  Saint  Thomas, 
within  the  said  borough,  where  he  con- 
tinued to  reside  until  the  29th  day  of 
March,  in  the  present  year,  1877. 

3.  On  the  said  29th  day  of  March,  the 
appellant's  term  having  expired,  he  g^ve 
up  possession  of  his  residence  in  Queen's 
Road,  and  he,  his  wife  and  child  of  ne- 
cessity went  to  his  wife's  mother's  house 
(at  her  invitation)  with  the  intention  of 
remaining  there  (if  he  was  so  permitted) 
until  such  time  as  he  could  obtain  a  suit- 
able dwelling-bouse  within  the  said 
borough. 

4.  The  mother-in-law  of  the  appellant 
resides  at  No.  5,  Mount  Dinham,  within 
the  said  borough.  The  house  so  occupied 
by  her  is  one  of  a  number  of  houses  called 
"  The  Free  Cottages,"  which  was  given 
by  the  trustees  of  the  same  to  inhabitants 
of  Exeter,  to  be  occupied  free  of  rent 
during  the  pleasure  of  the  trustees.  The 
following  are  the  printed  rules  of  the 
Free  Cottages  : — 

Rules  contained  in  the  trust  deed. 

"  Except  in  the  case  of  a  married  couple 
no  person  shall  reside  with  any  inmate 
except  by  permission  of  the  trustees. 

"  Every  inmate  by  whomsoever  nomi- 
nated shall  be  subject  to  the  rules  and 
orders  of  the  trustees  and  shall  be  subject 
to  dismissal  by  the  trustees  as  hereinafter 
mentioned. 

"  The  trustees  shall,  from  time  to  time, 
have  full  power  and  authority  to  re- 
move and  displace  any  person  from  the 
cottages  who    shall    wilfully  transgress 

(1)  By  2  Will.  4.  c.  45.  s.  33  it  is  enacted  that 
"  no  such  person  (i.e.,  one  qualified  as  a  freeholder 
to  vote  for  a  city  or  borough)  shall  be  so  registered 
in  any  year  unless  such  person,  .  .  .  where 
his  qualification  shall  be  in  any  city  or  borough, 
shall  have  resided  six  calendar  months  next  pre- 
vious to  the  last  dav  of  July  in  such  year  within 
such  city  or  borough  or  within  seven  statute  miles 
from  the  place  where  the  poll  for  such  city  or 
borough  shall  heretofore  have  been  taken." 
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guch  rules  or  orders  or  be  guilty  of  other 
misoondact." 

[Then  followed  certain  bye-laws  and 
regnlations  for  the  conduct  of  the  inmates, 
which  are  not  material  to  the  present 
case.] 

5.  From  the  said  29th  day  of  March 
to  the  29th  day  of  May  in  the  present 
year,  the  appellant  (with  the  exception 
of  one  night,  the  night  of  the  2nd  day  of 
April,  1877,  when  absent  in  London  on 
business)  continuously  lived  and  slept  in 
the  house  so  occupied  by  his  mother-in- 
law.  The  appellant's  wife  and  child  lived 
and  slept  in  the  said  house  of  the  appel- 
lant's mother-in-law  every  day  and  night 
throughout  the  whole  period  from  the 
said  29th  day  of  March  to  the  said  29th 
day  of  May,  during  the  whole  of  which 
time,  the  appellant  his  wife  and  child  ex- 
clusively occupied  one  sleeping  apartment 
in  the  said  house,  but  lived  during  the 
day  in  certain  other  rooms  in  the  said 
house  and  occupied  them  in  common  with 
the  appellant's  mother-in-law,  and  during 
this  period  had  no  other  residence  or 
dwelling  within  the  said  borough  or  in 
any  other  place. 

(The  appellant's  mother-in-law  had  not 
obtained  any  permission  from  the  trustees 
as  required  by  rule  1,  to  have  her  son-in- 
law  reside  with  her.) 

6.  The  appellant  did  not  pay  his 
mother-in-law  for  such  use  and  occupa- 
tion, but  lived  there  as  her  guest  (with- 
out interruption  or  interference  on  the 
part  of  the  trustees)  until  the  said  29th 
day  of  May,  when  he  went  to  reside  in  the 
house  in  which  he  is  now  residing,  which 
house  is  also  within  the  said  borough. 

7.  The  appellant  is  a  clerk  to  a  soli- 
citor carrying  on  business  in  the  city  of 
Exeter. 

The  Revising  Barrister  decided  that  the 
residence  required  by  the  Act  was  that 
of  a  bona  fide  inhabitant  having  a  domua 
of  his  own  within  the  distance  set  out. 
That  the  said  James  Beal  between  the 
29th  day  of  March  and  the  29th  day  of 
May,  1877,  was  a  trespasser  ah  initio  or 
at  most  a  visitor  in  the  house  of  his 
mother-in-law.  That  the  six  months' 
residence  was  thereby  interrupted,  and 
he  therefore  expunged  the  appellant's 
name  from  the  list  of  voters. 
Vol.  47.-0.3.,  C.P.  &  Exch. 
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The  question  for  the  opinion  of  the 
Court  is  whether,  consistently  with  the 
above  &cts,  the  said  James  Beal  could  be 
found  to  have  legally  resided  for  the  six 
calendar  months  next  previous  to  the  last 
day  of  July,  in  the  present  year,  within 
the  said  borough. 

Arthur  Charles  (BuckniU  and  Barling 
with  him),  for  the  appellant. — The  Revis- 
ing  Barrister  was  wrong  in  deciding  the 
residence  of  the  appellant  to  be  insufficient. 
Before  2  Will.  4.  c.  45.  s.  33,  there  was 
no  enactment  compelling  a  residence 
within  the  borough,  and  therefore  that 
statute  restricted  the  right  of  voting  to 
a  six  months'  residence  within  the 
borough  before  the  31st  of  July,  but  the 
statute  has  not  decided  what  residence. 
Under  section  33  no  quality  of  occupation 
is  defined,  as  under  section  27,  and  it  is 
submitted  the  requisite  residence  is  com- 
plied with  if  the  voter  is  for  the  six 
months  within  the  Hmits  defined.  The 
quality  of  the  residence  is  immaterial,  the 
voter  would  be  entitled  to  be  registered, 
even  if  he  slept  under  a  hedge  and  lived 
in  pubhc-houses  within  the  required 
limits  of  the  borough.  In  The  Queen  v. 
Sowton  cited  in  Bum*8  Justice^  Title, 
poor,  p.  627,  30th  ed.,  it  is  stated  that 
when  a  man  came  to  a  place,  on  the  first 
day  he  was  regarded  as  a  stranger,  on  the 
second  as  a  guest^  and  on  the  uiird  as  an 
inhabitant. 

[He  was  here  stopped  by  the  Court.] 
BompaSy  for  the  respondent. — It  is  ne- 
cessary that  the  voter  "  reside  "  within 
the  borough,  otherwise  it  is  impossible  to 
tell  if  he  is  within  the  required  limits. 
The  case  must  therefore  turn  on  the  con- 
struction  of  the  word  residence.  In 
Whitehom  v.  Thomas  (2),  Erie,  J.,  in 
treating  of  section  27,  says,  "  sleeping  at 
a  place  by  no  means  constitutes  a  resi- 
dence." The  definition  of  residence  is 
laid  down  in  Elliot  on  Uegisi/ration,  2nd 
ed.  204,  adopted  by  Erie,  J.,  in  PoweU  v. 
Quest  (3),  and  referred  to  in  Ford  v.  Fye 
(4)  ;  residence  must  amount   to    home. 

(2)  7  Man.  &  G.  1 ;  s.  c.  14  Law  J.  Kep.  C.P.  38. 

(3)  18  Com.  B.  Rep.  N.S.  72;  s.  c.  34  Law  J. 
Rep.  C.P.  69. 

(4)  43  Law  J.  Rep.  C.P.  21 ;  s.  c.  Law  Rep.  9 
C.P.  269. 
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The  trust  deed  expressly  provides  tliat 
no  one  is  to  be  allowed  to  reside  with  any 
inmate  of  the  Free  Cottages,  therefore  the 
respondent  cannot  be  considered  other 
than  a  trespasser  without  any  right  of 
residence.  Neither  could  the  respondent 
be  said  to  have  had  constructive  resi- 
dence, for  that  has  always  been  put  on 
tl^e  right  to  return,  according  to  the  defi- 
nition in  Elliot,  "  absence,  no  matter  how 
long,  if  there  be  the  liberty  of  returning 
at  any  time,  wiU  not  prevent  a  construc- 
tive legal  residence,**  but  if  the  home  is 
let  for  one  day,  liberty  to  return  for  that 
day  is  gone  and  the  constructive  residence 
is  lost.  The  moment  the  appellant  left 
the  house  of  his  mother-in-law  he  lost 
his  residence,  for  he  had  no  legal  right 
to  return.  Even  if  a  residence  in  the  sense 
of  a  home  is  not  required,  but  only  a  phy- 
sical existence  within  the  required  limits, 
then  any  break  must  be  fatal,  for  in  such 
case  the  residence  must  be  continual.  If 
the  appellant  went  away  during  the  time 
he  had  a  home  with  the  right  to  return 
to  it  then  he  wo  aid  not  lose  his  residence, 
as  he  would  have  a  constructive  residence, 
but  during  the  time  he  had  no  home  his 
residence  must  be  continual. 

Denman,  J. — I  am  of  opinion  that  on 
the  only  point  left  to  us  by  the  Revising 
Barrister  our  judgment  must  be  for  the 
appellant.  The  ground  on  which  the 
decision  of  the  Revising  Barrister  prin- 
cipally depends  is  that  the  residence  re- 
quired by  the  Act  is  that  of  a  bona  fide 
inhabitant  having  a  domus  of  his  own 
within  the  distance  set  out ;  what  he 
afterwards  states  as  to  the  residence  of 
the  appellant  in  this  exceptional  place 
rendering  him  a  trespasser  ah  initio  is 
not,  in  my  opinion,  important. 

Section  33  requires  a  residence  only 
during  the  six  months  previous  to  the 
31st  of  July,  and  we  cannot  construe 
such  a  residence  to  be  the  same  as  the 
residence  required  by  other  statutes, 
which  refer  to  a  different  franchise ;  we 
must  construe  it  in  reference  to  this  par- 
ticular section. 

Before  the  Reform  Act  (2  &  3  Will.  4. 
c.  45)  many  difficulties  were  occasioned 
by  reason  of  holders  of  real  property 
coming  from  a  great  distance  with  pro- 


bably no  knowledge  of  the  people  or  in- 
terest  in  the  place,  to  take  part  in  the 
elections,  and  with  the  view  of  prevent- 
ing these  the  Act  altered  the  limit  of 
residence,  but  I  do  not  think  to  the  ex- 
tent'contended  for  by  the  counsel  for  the 
respondent. 

The  appellant  in  my  judgment  was  re- 
sident according  to  section  33,  he  had 
ceased  to  reside  in  his  old  house,  but  he 
and  his  family  had  dwelt  in  another  place 
within  the  limits  of  the  borough  ;  it  was 
urged  he  dwelt  there  under  a  precarious 
tenure,  but  for  all  that  I  do  not  see  how 
he  can  be  said  to  be  non-resident.  It 
was  next  contended  by  the  respondent's 
counsel  that  even  if  away  for  a  single  day 
he  lost  the  residence  because  he  had  no 
legal  right  to  return ;  but  this  contention 
I  apprehend  to  be  a  fallacy :  we  are  at 
liberty  to  look  at  the  meaning  and  sub- 
stance of  the  circumstances  attending 
this  case,  and  I  do  not  think  that  because 
it  is  found  by  the  Revising  Barrister  that 
the  appellant  was  away  for  one  whole 
day  in  London,  that  such  a  fad  is  suffi- 
cient to  deprive  him  of  the  franchise,  it 
amounts  to  no  more  than  that  the  appel- 
lant slept  away  from  home  for  that  night. 
Looking  also  to  the  certificate  of  amend- 
ment supplemented  to  the  case  by  the 
Revising  Barrister  it  seems  highly  pro- 
bable that  the  case  was  not  sto^ted  nor 
argued  on  this  section,  and  that  the 
Revising  Barrister  was  not  called  upon 
to  decide  whether  this  break  of  one  night 
was  fatal  to  the  qualification  of  residence 
under  section  33. 

The  decisions  on  questions  of  residence 
are  not  applicable  to  the  present  case.  We 
must  put  a  construction  on  the  section 
apart  from  authority,  and  in  my  opinion 
the  appellant  was  resident  withm  the 
true  meaning  of  section  33,  and  the  de- 
cision of  the  Revising  Barrister  must  be 
reversed. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
We  have  to  decide  the  meaning  of  the 
word  "  reside  '*  in  section  33.  The  appel- 
lant, in  fact,  resided  within  the  borough 
during  the  requisite  period,  for  he  had  a 
temporary  home  in  the  house  occupied 
by  his  mother-in-law.  I  am  not  prepared 
to  go  the  length  suggested  by  the 
counsel  for  the  appellant,  that  sleeping 
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under  a  hedge  within  the  borough  would 
be  a  sufficient  compliance  with  the  sec- 
tion, or  that  any  residence  within  those 
limits  will  do,  but  taking  the  word  *^  resi* 
dence"  in  its  strictest  sense,  I  am  of 
opinion  that  the  appellant  did  in  fact 
"  reside  "  during  all  the  requisite  time. 

The  only  objection  which  can  be  urged 
is  that  he  might  be  turned  out,  but  I  do 
not  see  that  niakes  any  difference,  for,  not- 
withstanding, he  remained  residing  within 
the  borough.  In  my  judgment,  there- 
fore, the  appeal  must  be  allowed. 

Dedsimi  reversed^  but  without  costs. 


Solicitors  — S.  D.  Hamilton,  agent  for  J.  W. 
Friend,  Exeter,  for  the  appellant ;  J.  E.  Fox 
&  Co.,  agents  for  H.  &  B.  J.  Ford,  Exeter,  for 
the  respondent. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
(Appeal  from  Revising  Barrister* s  Court,) 
1R77      fOR^^NT    {appellant)     v.     the 

N         20   J        OYERSEEES   OP     PAGHAM    (re- 

'  \     spondents). 

Parliament — County  Vote — Disqualiji' 
caiion  of  Voter — Bribery — Report  of  Elec- 
tion Judge  (31  ^  32  Vict.c,  125.  s.  43). 

By  the  Parliamentary  Elections  Act, 
1868  (31  ^  32  Vict.  c.  126),  section  11,  sub- 
section  14,  the  Judge  who  has  tried  an  elec- 
tion peHUon  in  which  a  chargeis  made  of  any 
corrupt  practice  at  the  election  is  to  report  to 
the  Speaker  inter  alia  "  whether  any  corrupt 
pracOce  has  been  proved  to  have  been  com- 
mitted by  or  mth  the  knowledge  and  consent 
of  any  candidate  at  such  election,  and  the 
nature  of  such  corrupt  practice  f  **  and  by 
section  43  of  such  Act  it  is  enacted  that 
*^  where  it  is  found  by  the  report  of  the 
Judge  upon  an  electitm  petition  tinder  the 
Act  that  bribery  has  been  committed  by  or 
wiih  the  knowledge  and  consent  of  any 
candidate  at  an  election,  such  candidaie 
shaU  be  deemed  to  have  been  personally 
gmUy  of  bribery  at  such  election,**  and 
shaU,  amumgst  other  things,  be  incapable 
cf  being  registered  as  a  voter  during  seven 
years  next  after  being  so  found  gutUy. 


An  election  Judge  appointed  to  try  a  pe- 
tition  against  the  election  and  return  of 
A.  0.  as  a  member  to  serve  in  Parliament 
for  the  borough  of  K.  reported,  in  com^ 
pliance  with  the  directions  of  the  Parlia- 
mentary Elections  Act,  1868,  that  it  *^wa>s 
proved  before  him  that  the  said  A.  O.  was 
guilty  of  a  corrupt  practice  at  the  said 
election  within  the  true  intent  and  meaning 
of  the  Corrupt  Practices  Prevention  Act, 
1854,  and  he  further  reported  that  the 
nature  of  su^h  corrupt  practice  was  the 
promising  before  and  at  the  time  of  the  said 
election  to  certain  voters  for  the  said  borough 
of  K.  and  other  inhabitants  thereof  that  the 
said  A.  G,  would,  in  the  event  of  his  being 
returned  at  the  said  election,  and  after  such 
return,  give  to  such  voters  and  other  voters 
and  inhabitants  of  K.  an  entertainmetit 
consisting,  among  other  things,  of  meat  and 
drink,  with  the  view  and  intent  to  induce 
such  voters  to  vote  for  him  the  said  A.  Q. 
at  such  election :  ** — 

Held,  that,  even  if  the  promising  to  give 
an  entertainment  to  voters  under  the  cir^ 
cumstances  stated  in  such  report  amounted 
to  bribery,  it  was  not  found  by  such  report, 
either  in  eoepress  words  or  by  necessary  in- 
ference, that  bribery  had  been  committed 
by  or  with  the  knowledge  and  consent  of  the 
said  A,  Q.  at  the  said  election,  and  that  there- 
fore the  said  A.  0.  was  not  disqualified  by 
the  said  43rc2  section  of  the  Parliamentary 
Elections  Act,  1S68,  from  being  registered  as 
a  county  voter. 

This  was  an  appeal  from  the  decision 
of  the  Revising  Barrister  for  the  Western 
Division  of  the  county  of  Sussex. 

The  appellant,  Albert  Grant,  claimed 
to  have  his  name  inserted  in  the  list  of 
voters  for  the  Western  Division  of  the 
county  of  Sussex,  as  being  duly  qualified 
in  respect  of  his  ownership  of  certain  free- 
hold property  situate  in  the  parish  of 
Pagham,  in  the  polling  district  of  Bog- 
nor,  in  the  said  division  of  the  said 
county. 

One  Eugene  Edward  Street,  a  voter 
for  West  Sussex,  duly  objected  to  the 
said  appellant  being  so  inserted  on  such 
list  of  voters.  The  appellant,  the  said 
Albert  (Jrant,  was  proved  to  be  duly 
qualified  in  respect  of  his  said  claim, 
unless  the  objection  put  forward  by  the 
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eaid  Eugene  Edward  Street,  and  men- 
tioned in  the  next  paragraph,  shonld  be 
decided  to  be  a  valid  one. 

The  said  objection  wsfi  that  the  said 
Albert  Gfrant,  having  been  returned  by 
the  refcnming  officer  for  the  borough  of 
Kidderminster  as  having  been  dulv 
elected  on  the  31st  day  of  January,  1874, 
to  serve  in  Parliament  for  the  said  bo- 
rough, a  petition  had  been  presented 
against  such  election  and  return,  and  at 
the  trial  of  the  matters  alleged  in  such 
petition  before  Mr.  Justice  Mellor  (the 
election  Judge  appointed  to  try  the  same), 
such  election  and  return  were  dei^drmined 
to  be  null  and  void,  and  that  the  certifi- 
cate and  report  made  by  Mr.  Justice  Mel- 
lor as  such  Election  Judge,  on  the  trial  of 
the  said  petition,  and  dated  the  17th  day 
of  July,  1874,  rendered  the  said  Albert 
Grant  incapable  of  being  registered  as  a 
voter  and  voting  at  any  election  in  the 
United  Kingdom  during  seven  years 
next  after  tiie  said  17th  day  pf  July, 
1874. 

The  certificate  and  reports,  so  fiEir  as 
the  same  are  material,  are  in  the  words 
and  figures  following: — "Now  I,  Sir 
John  Mellor,  Knight,  one  of  the  Judges 
on  the  rota  for  the  election  petitions  in 
England,  have,  according  to  the  Parlia- 
mentary Elections  Act,  1868,  tried  the 
matter  alleged  in  the  said  petition,  and 
determined  the  same,  and  do  hereby  certify 
and  report  that  at  the  trial  of  the  matters 
alleged  in  the  said  petition  I  determined 
that  the  said  Albert  Grant  was  not  duly 
elected  and  returned  at  the  same  election, 
and  that  his  election  and  return  were, 
and  are,  wholly  null  and  void.  And  in 
compliance  with  the  directions  of  the 
Parliamentary  Elections  Act,  1868,  Ifur^ 
ther  certify  a/nd  r&port  that  it  was  proved 
"before  me  that  the  said  Albert  Or  ami  was 
gwilty  of  a  corrupt  practice  at  the  said  elec- 
tion within  the  true  intent  cmd  meaning  of 
the  Corrupt  Practices  Prevention  Acty  1854. 
And  I  further  report  that  the  nature  of  siich 
corrupt  practice  was  the  promising  before 
and  at  tlie  time  of  the  said  election  to  cer- 
tain voters  for  the  said  borough  of  Kidder^ 
minster  and  other  inhabitants  thereof  thai 
the  said  Albert  Orant  would^  vn  the  event 
of  his  being  returned  at  the  said  election^ 


and  after  such  return,  give  to  such  voters 
and  other  voters  and  inhabitants  of  Kidder^ 
minster  cun  entertainment  consisting,  among 
other  things,  of  meat  and  drink,  with  the 
view  and  intent  to  induce  such  voters  to  vote 
for  him,  the  said  Albert  Grant,  at  such 
election, 

"  And  I  further  report  that  in  the  course 
of  thetrial  it  appeared,  more  or  less  clearly, 
that  a  number  of  voters  had  been  induced 
to  vote  for  the  said  Albert  Grant,  by 
virtue  of  a  promise  made  to  them  by 
persons  canvassing  them  for  their  votes, 
that  their  names  should  be  put  down 
upon  a  committee,  and  that  it  would  be 
worth  to  them  10s,  each  when  all  was 
over,  and  in  other  cases  that  they  would 
be  paid  for  their  services  when  it  could 
be  done  with  safety,  but  insomuch  as  in 
some  cases  the  persons  implicated  were 
not  clearly  identified,  and  in  other  cases 
the  counsel  for  the  respondent  did  not 
call  them  to  contradict  or  explain  the 
circumstances  on  the  ground  that  their 
evidence  did  not  affect  Mr.  Grant,  I 
think  that  I  cannot  safely  report  the 
names  of  any  persons  as  having  been 
proved  to  have  been  guilty  of  bribery. 

"  I  am  not  able,  from  the  evidence  be- 
fore me,  to  report  that  there  is  reason  to 
beUeve  that  corrupt  practices  extensively 
prevailed  at  the  said  election.  There 
was  evidence  of  a  good  deal  of  illegal 
treating  during  the  election.  But  it  was 
not  proved  to  my  satis&ction  to  have 
been  corrupt." 

The  evidence  produced  before  the 
Kevising  Barrister,  and  admitted  by  the 
appellant  and  objector  as  common  to  both, 
consisted  of  a  return  to  an  order  of  the 
honourable  the  House  of  Commons,  dated 
the  12th  of  June,  1874,  for  copy  of  the 
shorthand  writer's  notes  of  the  judgments 
delivered  by  the  Judges  selected  in  pur- 
suance of  the  Parliamentary  Elections  Act, 
1868,  for  the  trial  of  election  petitions,  and 
ordered  by  the  House  of  Commons  to  be 
printed  on  the  5th  of  August,1874.  With 
the  consent  of  the  parties  the  Revising 
Barrister  stated  that  he  annexed  to  the 
case,  as  part  thereof,  a  copy  of  the  said 
return,  and  that  for  the  purpose  of  this 
appeal  he  incorporated  in  the  case  as 
facts  proved  before  him,  the  fisiots  stated 
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in  Mr.  Justice  Mellor's  judgment  (1)  and 
certificate. 

After  hearing  all  the  arguments,  for 
and  against  the  said  objection  and 
claim,  the  Revising  Barrister  decided 
and  determined,  (having  regard  to  the 
distinotion  existing  between  bribery  and 
treating,  as  affecting  a  voter's  mind, 
and  that  treating  as  defined  in  the  Cor- 
rupt Practices  Act,  1854,  does  not  include 
to  treat,  but  that  bribery,  as  defined  in 
the  said  Act,  does  include  a  promise  to 

§Ve,  and  having  regard  to  Mr.  Justice 
ellor's  judgment  and  certificate,  and  to 
the  nature  of  the  promised  entertainment 
and  the  value  of  the  proposed  accom- 
panying gifts,  as  set  forth  m  Mt.  Justice 
Mellor's  judgment,  and  for  other  reasons,) 
that  the  corrupt  practice  reported  by  Mr. 
Justice  Mellor  to  the  House  of  Commons, 
to  have  been  committed  by  the  said 
Albert  Grant  at  the  Kidderminster  elec- 
tion, was,  and  amounted  to  bribery,  with- 
in the  true  intent  and  meaning  of  the 
Corrupt  Practices  Prevention  Act,  1864, 
and  tiie  Parliamentary  Elections  Act, 
1868,  and  that  consequently  it  was  found 
by  the  said  report  that  bribery  had  been 
committed  by  the  said  Albert  Grant  at 
the  «dd  election,  and  accordingly  the 
Revising  Barrister  disallowed  the  appel- 
lant's claim  to  have  his  name  inserted  in 
the  list  of  voters. 

PoUard,  for  the  appellant. — TheBevising 
Barrister  has  travelled  out  of  the  report 
of  the  election  Judge,  and  referred  to 
what  was  stated  by  such  Judge  in  the 
course  of  his  judgment,  but  the  question 
whether  the  appellant  is  disqualified 
firom  being  a  voter  or  not,  must^tum  en- 
tirely on  we  report  of  the  election  Judge, 
and  this  Court  cannot  look  to  what  is 
stated  in  the  judgment.  The  disqualifi- 
cation is  only  given  by  the  43rd  section 
of  the  ParliamentaiT'  Elections  Act, 
1868  (31  <fc  32  Vict.  c.  125),  and  that 
attaches  it  only  when  personal  bribery 
has  been  found  by  the  report  of  the  elec- 
tion Judge,  and  ne  and  ne  only  is  com- 
petent to  determine  whether    the  facts 

(1)  Ab  th9  Ck>Qrt  declined  to  look  at  this  judg- 
ment it  is  mmecessaiy  to  set  it  oat  in  this  report. 
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proved  amount  to  bribery  or  not.  The 
words  of  the  43rd  section  are  "  where  it 
is  found  by  the  report  of  the  Judge  upon 
an  election  petition  under  this  Act,  that 
bribery  has  been  committed  by,  or  with 
the  knowledge  and  consent  of  any  candi- 
date at  an  election,  such  candidate  shall 
be  deemed  to  have  been  personally  guilty 
of  bribery  at  such  election,'*  and  he  shall 
be  incapable  of  being  elected  during  seven 
years  next  after  the  date  of  his  being 
found  guilty ;  "  and  he  shall  further  be 
incapable,  during  the  said  period  of  seven 
years,  of  being  restored  as  avoter,  and 
voting  at  any  election  in  the  United 
Kangdom."  This  is  aliighly  penal  enact, 
ment,  and  should  therefore  be  construed 
strictly,  and  it  should  be  shewn  that  the 
offence  comes  within  the  very  words  of  it 
as  stated  by  Bayley,  J.,  and  Best,  J.,  in 
Lord  Huntingtower  v.  Gardiner  (2),  by 
Willes,  J.,  in  Brett  v.  Bohi/nson  (3) ;  and 
Lord  Coleridge,  C.J.,  in  giving  the  judg* 
ment  of  the  Court  in  the  Launceston  Elec- 
tion Petition  Case,  Drmhwater  v.  DeaMn 
(4),  commented,  on  the  36th  section  of 
the  Corrupt  Practices  Prevention  Act, 
1864  (17  &  18  Vict.  c.  102),  and  drew 
the  distinction  between  the  words  "  shall 
be  guilty,'*  and  "  shaU  be  declared  guilty 
by  an  election  committee.**  To  bring  the 
case  within  the  43rd  section  of  31  &  32 
Vict.  c.  125,  the  report  should  have  found 
that  the  appellant  had  committed  bribery 
eo  nomine,  and  not  merely  to  have  found 
facts  which  may  or  may  not  be  con- 
sidered equivalent  to  bribery.  Next  it  is 
necessary  that  the  report  should  have 
found  the  appellant  guilty  of  personal 
bribery.  The  43rd  section  expressly  re- 
quires for  the  disqualification  of  the 
candidate  that  it  should  be  found  ^*  That 
bribery  has  been  committed  by  or  with 
the  knowledge  and  consent**  of  the  candi- 
date, and  in  this  respect  there  is  a  marked 
distinction  between  this  43rd  section  and 
the  36th  section  of  the  Corrupt  Practices 
Prevention  Act,  1854  (17  &  18  Vict.  c. 
102),  which  makes  a  candidate  incapable  of 

(2)  1  B.  &  C.  297. 

(3)  39  Law  J.  Rep.  C.P.  265  ;  s.  c.  Law  Rep.  6 
C.P.  603. 

(4)  43  Law  J.  Rep.  C.P.  865 ;  s.  c.  Law  Rep.  9 
CJ>.  626. 
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being  elected  during  the  then  existing 
Parlmment,  if  he  be  "  declared  by  any 
election  committee  guilty,  by  himself  or 
his  agents,  of  bribery,  treating  or  undue 
influence  at  such  election."  And  this 
distinction  is  preserved  by  the  46th  sed- 
tion  of  the  Parliamentary  Elections  Act, 
1868,  which  enacts  as  follows,  viz.,  "  For 
the  purpose  of  disqualifying  in  pursu- 
ance of  the  36th  section  of  the  Corrupt 
Practices  Prevention  Act,  1854,  a  member 
guilty  of  corrupt  practices  other  than 
personal  bribery  wiUiin  the  43rd  section 
of  this  Act,  the  report  of  the  Judge,  on 
the  trial  of  an  election  petition,  shall  be 
deemed  to  be  substituted  for  the  declara- 
tion of  an  election  committee,  and  the 
said  section  shall  be  construed  as  if  the 
words  *  reported  by  a  Judge  on  the  trial 
of  an  election  petition,'  were  inserted 
therein  in  the  place  of  the  words  '  de- 
clared by  an  election  committee.'  "  In 
the  present  case  Mellor,  J.,  uses  in  his 
report  the  words  "guilty  of  a  corrupt 
practice  at  the  said  election  within  the 
true  intent  and  meaning  of  the  Corrupt 
Practices  Prevention  Act,  1854."  Tl\at 
shews  that  that  learned  Judge  did  not 
mean  an  offence  within  the  43rd  section 
of  the  Parliamentary  Elections  Act,  1868, 
and  there  is  nothing  in  the  report  which 
shews  that  the  learned  Judge  meant  per- 
sonal bribery. 

Next,  the  facts  stated  to  be  found  in 
the  report  do  not  amount  to  bribery, 
and  certainly  not  to  personal  bribery. 
In  the  second  part  of  the  report,  where 
the  learned  Judge  is  reporting  the  na- 
ture of  the  corrupt  practice,  he  is  not 
reporting  under  the  43rd  section,  but 
under  section  11,  sub-section  14,  which 
states  that  "  where  any  charge  is  made 
in  an  election  petition  of  any  corrupt 
practice  having  been  ccMnmitted  at  the 
election  to  which  the  petitioner  refers, 
the  Judge  shall,  in  addition  to  such 
certificate,  and  at  the  same  time  report 
to  the  Speaker  as  follows :  (a)  whether 
any  corrupt  practice  has  or  has  not  been 
proved  to  have  been  committed  by  or 
with  the  knowledge  and  consent  of  any 
candidate  at  such  election,  and  the  nature 
of  such  corrupt  practice."  A  promise  not 
to  give  money  but  an  entertainment,  con- 
Bieting  of  meat  and  drink,  viz.,  a  dinner, 


to  be  consumed  on  the  spot,  and  not  meat 
and  drink  to  be  taken  home  by  the  voter 
is  not  bribery.  [He  referred  to  the 
judgment  of  Willes,  J.,  in  the  Bodmin 
Case  (5),  of  Lush,  J.,  in  the  Brecon 
Case  (6),  and  of  Grove,  J.,  in  the  Poole 
Case  (7).] 

No  counsel  appeared  for  the  respon- 
dent. 

Grove,  J. — I  am  of  opinion  that  the 
decision  of  the  Revising  Barrister  must 
be  reversed.  I  regret  that  we  have  Only 
had  the  advantage  of  hearing  an  arra- 
ment  on  one  side,  because  it  is  desirable 
to  hear  what  may  be  said  on  both  sides, 
lest  we  should  miss  seeing  some  sections 
of  the  statutes  affecting  the  question. 
But  having  made  these  observations  I 
must  state  that  in  my  opinion  the  finding 
of  the  Election  Judge  does  not  bring  the 
case  within  the  43rd  section  of  the  Par- 
liamentary Elections  Act,  1868  (31  &  32 
Vict.  c.  125),  on  which  section  aJone  de- 
pends the  personal  disqualification  of  the 
voter.  Now  the  Election  Jud^  is  re- 
quired by  sect.  11,  sub-sect  14  of  that 
Act,  in  addition  to  his  judgment  and  cer- 
tificate whether  the  member  petitioned 
against  hafe  been  duly  elected,  to  report 
to  the  Speaker  of  the  House  of  Commons 
on  the  three  heads  there  mentioned  un- 
der (a),  (h)  and  (c),  the  first  of  these, 
namely  (a),  being,  "  whether  any  corrupt 
practice  has  or  has  not  bc^n  proved  to 
have  been  committed  by,  or  with  the 
knowledge  and  consent  of,  any  candidate 
at  such  election,  and  the  nature  of  such 
corrupt  practice."  That  is  in  clear  and 
similar  words  to  those  in  the  43rd  sec- 
tion, which  enacts  the  disqualification  of ' 
the  candidate  '*  where  it  is  found  by  the 
report  of  the  Judge  upon  an  election 
petition  under  this  Act  that  bribery  has 
been  committed  by,  or  with  the  know- 
ledge and  consent  of,  any  candidate  at 
an  election."  Now  there  can  be  no 
doubt  that  in  the  present  case  the  Elec- 
tion Judge  has  not  reported  in  the  terms 
of  this  enactment,  because  he  has  not 
reported  that  a  corrupt  practice  was 
committed  by  or  with  the  knowledge  and 


(6)  1 0'] 

(6)  2  0*: 
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consent  of  the  candidate.  It  may  .be 
that  he  had  in  his  mind  that  Albert 
Grant  was  personally  guilty  of  such 
practice,  but  he  does  not  find  that  such 
was  the  case ;  and  this  is  the  more  ap- 
parent because  in  the  Corrupt  Practices 
Prevention  Act,  1864  (17  &  la  Vict.  c. 
102),  it  is  enacted  in  section  36  that  "  if 
any  candidate  at  an  election  for,''  &c., 
"  shall  be  declared  by  any  election  com- 
mittee guilty  by  himself  or  his  agents  of 
bribery,  tr^ting  or  undue  influence  at 
such  election,  such  candidate  shall  be 
incapable  of  being  elected  during  the 
Parliament  then  sitting,''  shewing  that 
being  declared  guilty  of  bribery  was  in 
that  Act  applicable  to  bribery  whether 
committed  by  the  candidate  himself  or 
his  agent,  and  the  46th  section  of  the 
Parliamentary  Elections  Act,  1868,  makes 
this  still  more  apparent,  for  in  that  sec- 
tion it  is  said  that  "  for  the  purpose 
of  disqualifying  in  pursuance  of  the  36th 
section  of  the  Corrupt  Practices  Preven- 
tion Act,  1854,  a  member  guilty  of  cor- 
rupt practices  other  than  personal  bribery 
within  the  43rd  section  "  of  that  Act  of 
1868,  "  the  report  of  the  Judge  on  the 
trial  of  an  election  petition  shall  be 
deemed  to  be  substituted  for  the  declara- 
tion of  an  election  committee."  There 
the  Act  expressly  distinguishes  between 
being  guilty  of  corrupfc  practices  and 
being  guilty  of  personal  bribery  ;  there- 
fore the  words  in  the  report  of  the 
Election  Judge  in  the  present  case  prima 
fads  import  that  the  member  was  guilty 
of  a  corrupt  practice  other  than  personal 
bribery,  for  the  words  are  only  that 
"  Albert  Crant  was  guilty  of  a  corrupt 
practice  at  the  said  election,"  using  the 
very  words  which  are  used  in  this  46th 
section  in  contradistinction  to  personal 
bribery.  I,  therefore,  am  of  opinion  that 
on  the  face  of  this  report  the  finding  of 
the  Election  Judge  is  consistent  with  the 
said  Albert  Gbant  being  guilty  of  corrupt 
practices,  not  necessanly  committed  by 
himself  or  with  his  knowledge  and  con- 
sent, but  by  his  agent  without  such 
knowledge  and  consent.  Then  the 
learned  Judge  further  reports  the  nature 
of  such  corrupt  practice,  and  it  has  the 
same  infirmity  as  in  the  preceding  part 
in  not  adopting  the  woi>ds  under  sub- 


division (a)  of  sub-section  14  of  section 
11.  It  does  not  state  that  the  promising 
there  mentioned  was  made  by  the  candi- 
date himself  or  with  his  knowledge  and 
consent.  It  states  that  the  promising 
was,  not  that  he,  Albert  Grant,  would, 
but  that  **  the  said  Albert  Grant  would," 
in  the  event  there  mentioned,  give  an 
entertainment.  It  does  not  fix  the  cor- 
rupt practice  on  the  candidate  himself  by 
necessary  inference  any  more  than  the 
first  part  of  the  report  does.  In  con- 
struing a  penal  Act  such  as  this  one,  we 
ought  to  see  that  the  case  comes  clearly 
within  what  the  Act  contemplates,  and  I 
do  not  find  in  this  report  the  statement  of 
what  would  bring  the  case  within  the  43rd 
section  of  the  Parliamentary  Elections 
Act,  1868,  that  is  to  say,  bribery  com- 
mitted by  or  with  the  knowledge  and 
consent  of  the  candidate.  I  think  that 
we  cannot  look  at  the  terms  of  the 
judgment  of  the  Election  Judge,  for  in 
the  first  place  the  reasons  of  a  judgment 
are  not  evidence  for  the  Court,  because 
they  may  be  merely  the  opinions  of  the 
Judge  upon  various  matters,  and  no}^ 
evidence  at  all ;  and  secondly,  the  whole 
disqualification  of  the  candidate  under 
the  43rd  section  is  made  to  depend,  mot 
upon  the  judgment,  but  on  the  report  of 
the  Judge.  Here  the  report  does  not 
find  that  the  candidate  was  guilty  of  a 
corrupt  practice  with  his  knowledge  and 
consent,  and  therefore  it  is  unnecessary 
to  consider  the  last  point  argued,  that  is 
to  say,  whether  a  promise  to  tfeat  may 
or  not  be  bribery,  and  I  decline  giving 
any  opinion  upon  it. 

Denman,  J. — I  entirely  concur  with 
my  brother  Grove  in  his  regret  that  this 
case,  which  is  undoubtedly  one  of  great 
importance,  has  been  argued  only  by 
counsel  on  one  side.  It  was  partly  for 
this  reason  that  my  brother  Lindley  and 
myself  were  anxious  that  the  questions 
involved  in  it  should  be  discuss^  before 
my  brother  Grove,  as  neither  of  us  had 
had,  like  him,  experience  in  election  cases. 
It  appears  to  me  that  this  case  wholly 
turns  on  the  question  whether  it  has 
been  found  by  the  Election  Judge  that 
bribery  was  committed  by  and  with  the 
knowledge  and  consent  of  the  present 
appellant,  the  candidate  at  the  election 
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referred  to  in  this  case.  The  Revising 
Barrister  was  of  opinion  that  the  report 
of  the  Election  Judge  amounted  to  that 
finding,  although  it  was  not  so  in  strict 
form.  For  the  reasons  I  am  about  to 
give  I  do  not  agree  with  him  in  this.  In 
tiie  first  place,  it  has  been  argued  before 
us  that  it  will  not  suffice  for  the  purpose 
of  imposing  the  penalty  given  by  the 
43rd  section  that  the  report  of  the  Elec- 
tion Judge  amounts  to  a  finding  that 
bribery  had  been  so  committed ;  for  that 
that  section  only  imposes  the  disqualifi- 
cation where  there  is  an  express  finding 
by  such  report  that  bribery  has  been 
committed  by  or  with  the  knowledge 
and  consent  of  the  candidate,  and  that, 
therefore,  the  omission  of  even  the  word 
**  bribery  *'  would  be  fatal.  That  may  be 
so,  because  in  the  Launceston  election  case 
(4)  Lord  Coleridge,  C.J.,  drew  a  marked 
distinction  between  the  case  of  a  candi- 
date guilty  of  bribery  and  declared 
guilty  by  an  Election  Committee,  for 
which  now  the  report  of  the  Election 
Judge  is  substituted.  It  may  be  that 
unless  the  Judge  in  his  report  finds 
bribery  in  so  many  words,  the  case  does 
not  come  under  the  43rd  section ;  but 
still  it  would  be  startling  if  the  Judge 
should  report  that  he  found  the  candi- 
date guilty  of  what  all  the  world  would 
say  was  glaring  bribery,  and  yet  because 
he  had  not  used  the  word  "  bribery  "  the 
candidate  should  not  be  disqualified  by 
this  section.  However,  I  do  not  think  it 
necessary  to  determine  that  point  now, 
and  as  there  has  been  no  argument  on 
one  side,  I  expressly  reserve  my  opinoin 
upon  it. 

I  agree  with  my  brother  Grove  that, 
looking  at  the  report  of  the  Election 
Judge,  and  making  every  fair  intend- 
ment, it  does  not  appear  that  the  Elec- 
tion Judge  went  the  length  of  finding 
that  personal  bribery  had  been  com- 
mitted by  Mr.  Grant.  He  has  found 
Mr.  Gh^ant  guilty  of  a  corrupt  practice, 
and  that  such  corrupt  practice  was  the 
promising  of  an  entertainment  in  the 
event  of  his  being  elected.  But  there 
are  many  cases  in  which  that  might  be 
done  without  personal  bribery  by  the 
candidate ;  and  I  so  entirely  agree  with 
my  brother  Grove  in  what  he  has  stated 


on  that  subject,  that  it  is  only  necessary 
for  me  to  add  that  I  am  prepared  to 
decide  this  case  on  the  ground  that  there 
is  nothing  in  the  finding  which  is  equiva- 
lent to  such  a  statement  as  that  personal 
bribery  had  been  committed.  It  is, 
therefore,  unnecessary  to  determine  whe- 
ther the  promise  to  treat  would  be 
bribery.  It  may  be  that  the  promise 
held  out  something  valuable,  though  in 
the  form  of  an  entertainment,  which 
would  make  it  bnbery,  although  the 
entertainment,  if  there  had  been:  no  such 
promise,  would  not  be  bribery.  I  desire, 
however,  to  leave  this  question  for  some 
future  case,  and  to  confine  my  decision 
to  this — namely,  that  the  words  in  the 
report  of  the  Election  Judge  do  not 
imply  that  what  was  done  was  done  by 
the  candidate,  or  with  his  knowledge  and 
consent^  even  assuming  that  what  was 
so  done  was  bribery. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
The  case  must  be  brought  within  the 
43rd  section  of  the  Parliamentary  Elec- 
tions Act,  1868,  in  order  to  be  bribery, 
and  in  order  to  render  the  appellant  dis- 
qualified from  being  registered  as  a  voter. 
That  section  requires  for  such  disqualifi- 
cation that  it  should  be  found  by  the 
report  of  the  Election  Judge  that  bribery 
has  been  committed  by  or  with  the 
knowledge  and  consent  of  the  candidate. 
No  actual  form  of  such  report  is  given  in 
the  Act,  but  in  the  absence  of  any  find- 
ing in  express  terms  that  bribeiy  has 
been  committed  by  the  candidate  per- 
sonally,  or  with  his  knowledge  and  con- 
sent, there  must  be  words  equivalent  so 
clearly  expressed  as  to  leave  no  reason- 
able doubt  as  to  their  meaning.  Here 
the  report  does  not  find  that  bribery  has 
been  so  committed  as  would  brin^  the 
case  within  the  43rd  section,  either  m  so 
many  words,  or  in  words  which  are 
equivalent,  and,  therefore,  on  those 
grounds  I  think  the  a^ppeal  must  be 
allowed. 

Decision  reversed. 


Solicitors — Kobinson  &  Preston,  agents  fbr  Bos- 
tock  &  Rawlinson,  Brighton,  for  appellant. 
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SMITH  V.  DOBBIN.* 


Fradiee--District  Registry  Writ — Ap^ 
pearanoe  out  of  Diatrict — Notice  to  Plains 
t^-^^udg^neni  in  Default  of  Appearance — 
Order  XTI.  rule  6a — Indoreement  on  Writ 
—Order  W.  rule  3a. 

A  writ  was  issued  out  of  a  district  regis* 
try  aaainst  a  defendant  resident  out  of  the 
district.  The  defendant  entered  an  appear- 
ance vn  London,  hut  faded  to  give  notice  to 
the  plaintiff  under  Order  XIL  rule  6a, : — 
Held,  ihal  the  appearance  was  not  complete, 
and  that  the  plaintiff  was  entitled  to  sign 
judgmeni. 

The  writ  was  indorsed  "  This  writ  was 
issued  by  T  W.  (?.,  of  Hereford,  whose  ad- 
dress  for  service  is  T.  W.  G.,  care  of  T.  W. 
8r  Son,  11,  Bedford  Bow,  W.O. :  '/—Held, 
a  sufficient  indorsement  under  Order  IV. 
ruleZa. 

The  writ  in  this  action  was  issued  out 
of  tlie  Hereford  District  Begistrr  on  the 
20ih  of  Aumst,  and  was  indorsed,  "  This 
writ  was  issued  by  T.  W.  (lamJd,  of 
Hereford,  whose  address  for  service  is 
T.  W.  Garrald,  care  of  T.  White'  &  Son, 
11,  Bedford  Bow,  W.C."  The  writ  was 
served  on  the  22nd  of  August.  The  de- 
fendant entered  an  appearance  in  London 
on  iiie  29th  of  August,  and  the  same  day 
sent  notice  of  appearance  to  the  office  of 
Thos.  White  &  Son,  but  sent  no  notice  to 
the  plaintiff  or  his  solicitor,  at  his  ad- 
dress within  the  Hereford  district^  as  re- 
quired by  Order  XIL  rule  6a. 

The  plaintiff,  after  the  expiration  of  the 
time  for  entering  an  appearance,  waited 
lonff  enough  for  Uie  arrival  of  such  notice 
in  due  course  of  post,  as  required  by  the 
same  rule  in  case  of  appearance  elsewhere 
than  where  the  writ  is  issued,  and  then 
signed  judgment. 

The  defendant  took  out  a  summons  to 
set  aside  the  judgment  for  irregpilarity, 
and  the  Master  made  an  order  as  prayed. 
The  Judge  at  chambers  affirmed  the  Mas- 

*  Coram   Bramwell,  L.J.;   Brett^  L.J.;   and 
Coftton,  LJ.,  m  the  Gonrt  of  Appeal. 
Vol.  47.— Q.B.,  O.P.  &  Exck.  \ 


ter's  order,  and  the  plaintiff  appealed  to 
the  Exchequer  Division  on  the  15th  of 
November. 

A.  T,  Lawrence,  for  the  plaintiff. 
Petheram,  for  tiie  defendant. 

Kellt,  G.B. — I  have  come  to  the  con- 
elusion,  with  some  reluctance,  that  the 
order  ought  to  be  set  aside.  The  action 
was  brought  in  a  district  registiy  and  the 
writ  served.  The  defendant  was  bound 
by  a  certain  day  to  enter  an  appearance, 
either  in  London  or  the  country.  He  did 
enter  it  in  London,  and  yet  judgment  has 
been  signed.  But  the  rules  clearly  re- 
quire, in  such  a  case,  that  notice  should 
be  given  to  the  solicitor  in  the  country. 
No  such  notice  was  ^ven,  and  many  days 
elapsed  and  the  plamtiff  was  entitled  to 
sig^  judgment.  The  defendant  may  come 
with  an  affidavit  of  merits  and  state  that 
his  &ilure  took  place  through  the  com- 
plication of  the  rules,  but  the  judgment 
is  regular.  If  it  were  otherwise,  the  re- 
quirement of  notice  could  not  be  en- 
forced. I  have  great  difficulty  in  finding 
any  gpround  for  upholding  the  order.  The 
plaintiff  lives  in  the  country  where  he  is 
entitled  to  notice.  He  waits  not  merely 
a  single  day  but  several  days,  and  receives 
no  notice  whatever.  K  not  entitled  to 
sign  judgment  he  would  either  have  to 
go  to  London  himself  or  require  his  agent 
to  search;  he  might  then  find  that  an 
appearance  had  been  entered.  What 
snould  he  do?  Is  he  to  set  aside  the 
appearance  P  This  is  a  circuitous  course 
to  which,  I  think,  he  ought  not  to  be  put. 
Moreover,  if  the  appearance  is  good,  he 
cannot  set  it  aside.  If  bad,  he  can  sign 
judgment.  It  is,  however,  competent  to 
the  defendant,  on  due  notice,  to  make  a 
further  application. 

HuDDLBSTON,  B. — I  am  of  the  same 
opinion.  It  has  been  argued  that  the  &ct 
of  not  sending  the  notice  was  a  mere 
irregularity,  and  that  appearance  having 
been  entered  judgment  could  not  have 
been  signed.  But  what  constitutes  an 
'*  appearance  P "  If  it  had  been  com- 
pletely entered  judgment  could  not  be 
signea.  I  think  appearance  does  not 
mean  merely  giving  a  paper  to  an  officer 
of  the  Court.     There  must  be  two  thin^ 
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under  rule  ^a  of  Order  XTI.,  entering 
the  memorandum  and  senring  the  notice. 
Until  the  defendant  does  the  latter  he 
does  not  enter  an  appearance.  I  am 
supported  in  this  view  by  the  provision 
of  role  6a,  Order  XIII.,  that  the  plaintiff 
shall  wait  till  next  day  before  he  enters 
judgment  The  plaintiff  was  justified  in 
entering  judgment,  but  the  defendant 
ought  to  be  allowed  an  opportunity  of 
mining  an  affidavit  of  merits,  and  shew- 
ing that  he  has  been  misled  by  the  rules. 

Order  rescinded. 

Against  this  decision  the  defendant 
appealed  to  the  Court  of  Appeal,  and  the 
case  was  heard  on  the  6th  of  December. 

Petheram,  for  the  defendant. — The  in- 
dorsement to  the  writ  is  misleading. 
**  Of  Hereford  **  may  or  may  not  be  a 
sufficient  description  of  the  plaintiff's 
solicitors'  place  of  business;  but  the 
terms  of  the  indorsement  as  a  whole  are 
such  that  the  natural  inference  is  that 
'  the  London  address  is  the  only  address 
for  service.  Even  if  the  writ  is  correct, 
the  notice  of  appearance  is  not  a  neces- 
sary part  of  the  appearance  itself.  Judg- 
ment cannot  be  entered  for  "want  of 
appearance  "  when  an  appearance  has  in 
fact  been  entered. 

A,  T,  Lawrence^  for  the  plaintiff,  was 
not  called  upon  to  argue. 

Bbamwell,  L.J. — I  am  of  opinion  that 
this  appeal  ought  to  be  dismissed.  Of 
course  the  defendant  has  no  merits,  or  we 
shoxdd  have  heard  of  them.  It  is  a  mere 
technical  point  of  procedure.  I  need  not 
go  into  the  matter  at  any  length.  I  think 
that  the  plaintiff  has  indorsed  his  writ 
correctly,  and  in  a  way  which  ought  not 
to  misl^  anyone.  Mr.  retheram  admitted 
that  if  the  plaintiff  had  been  residing 
within  the  district  it  woxdd  have  been 
enough  to  sav,  **  This  writ  was  issued  by 
T.  W.  Qarrafd  of  Hereford."  Then  all 
that  the  statute  requires  is  that  the  plain- 
tiff should  add  something,  and  the  ques- 
tion is  whether  what  he  has  added  is 
enough.  I  am  of  opinion  that  it  is.  It 
means  to  say,  *'  if  you  do  not  reside  in  the 
Hereford  district,  send  your  notices  to 


II,  Bedford  Row,"  and  that  is  what  is 
required. 

Mr.  Petheram  suggests  that  the  ap- 
pearance is  in  itself  regular,  though 
there  has  been  an  irregularity  in  not 
giving  a  proper  notice.  But  if  that  is  so, 
what  remedy  has  the  plaintiff  for  the 
irregularity?  It  is  said  that  he  might 
take  out  a  sunmions  to  set  aside  the 
appearance  for  irregularity.  But  how 
can  that  be  when  the  contention  of  the 
defendant  is  that  the  appearance  is  not 
irregular?  I  therefore  think  that  the 
appearance  is  not  effectual  unless  notice 
is  given  in  the  manner  prescribed  bv  tlie 
Act,  and  this  view  is  borne  out  by 
Order  XIII.  rule  5a,  which  prevents  the 
plaintiff  in  a  case  like  this  m)m  entering 
judgment  for  want  of  appearance  untH 
after  a  letter  has  had  time  to  arrive  from 
London  in  due  course  of  post.  The 
solicitor  in  the  country  is  entitled  to  say, 
"You  have  not  entered  an  appearance  here, 
and  you  have  not  given  me  notice  of 
having  entered  it  in  London  within  the 
ei^ht  days,  or  within  a  course  of  the  post 
aner  them;  so  I  am  entitled  to  sign 
judgment." 

Bbett,  L.  J.— rl  am  of  the  same  opinion. 
The  objections  to  the  indorsement  on  this 
writ  are  not  critical  but  hypercritical. 
According  to  all  ordinary  modes  of  trans- 
acting business,  it  gives  the  plaintiff's 
place  of  business  in  a  way  which,  con- 
sidering the  size  of  the  place,  seems  quite 
sufficient.  Then  it  adds  an  address  in 
London  where  service  can  be  effected. 
This  makes  the  indorsement  a  good  one, 
and  then  we  have  an  appearance  which 
does  not  comply  with  Order  XII.  rule  Qa, 
and  therefore  not  a  proper  appearance. 
The  plaintiff  is  not  in  the  wrong,  and  the 
defendant  is ;  and  therefore,  according  to 
all  rules,  the  plaintiff  is  entitled  to  sign 
judgment.  Order  XIII.  rule  5a,  clearly 
shews  that  the  notice  is  a  necessary  part 
of  the  appearance,  for  it  is  necessarily 
implied  fix)m  that  rule  that  the  defend- 
ant's solicitor,  after  post  time  on  the  day 
following  the  expiration  of  the  eight  days, 
may  sign  judgment  if  he  does  not  get 
such  notice.  The  plaintiff  therefore  in 
this  case  was  entitled  to  sign  judgment 
for  want  of  an  appearance;   and  such 
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judgment  ommot  be  set  Mide  without  an 
affidavit  of  merits  and  payment  of  costs. 

Cotton,  L.  J. — I  cannot  doubt  diat  the 
words  "of  Hereford"  are  a  sufficient 
designation  of  &e  plaintiflTs  solicitor's 
pkoe  of  business,  and  that  the  writ  is 
soffioienilj  indorsed.  That  being  so,  the 
defendant  when  he  enters  an  appearance 
in  London  has  to  send  written  notice  to 
ihe  defendant's  solicitor  on  the  same  day, 
and  unless  he  does  so  the  appearance 
is  not  complete,  and  the  plaintiiEE  is  en- 
titled to  sign  judgment. 

Judgmmtifor  ihe  plaintiff, 

Solieit(tf»~Thos.  White  &  Sons,  agents  for  T.  W. 
Garrald,  Henfoid,  for  the  plaintiff;  Courtenay 
&  Croome,  agenta  for  William  Hebb,  Boss,  for 
the  defendant 
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Jnlv  23.      f 
Nov.  23.     J 

Shipping'^Ghneral  Average — Fart  cf 
Vessel  cut  away  to  save  whole  Adventwre — 
Sctorjfiee  cfmere  Wreck. 

A  ship  being  caugTit  in  a  stomi  portions 
of  (he  rigging  ga/ve  wa/y  to  such  an  extent 
that  the  main  mast  began  to  lurch 
violently,  whereupon^  fearing  that  the  mast 
would  rip  up  the  decks  and  thereby  endan- 
ger the  safety  of  the  ship  the  captain  or- 
dered  it  to  be  cut  away,  which  was  done. 
In  an  action  by  the  owner  of  the  ship  to 
recover  from  the  owners  of  Hie  cargo  their 
proportion  of  general  average  loss  incurred 
by  the  sacr^ce  of  the  mast,  ihe  Judge 
left  to  the  jury  the  following  questions ;  f/rst, 
Are  you  of  opinion  that  ihe  mast  was  vir- 
tually a  wreck  and  gone  at  the  time  it  wetit 
over  }  secondly.  Do  you  find  it  was  hope- 
lessly lost  ?  The  jury  answered  both  ques- 
tions in  ihe  affirmative  : — 

Held,  by  the  Oourt  of  Appeal,  reversing 
ihe  decision  of  the  Common  Fleas  Division, 

*  Coram  Bramwell,  LJ.;  ^Btortt,  LJ.;  and 
Cotton,  LJ.,  in  the  Coart  of  Appeal. 


thcd  there  had  been  no  misdirectic%  and 
that  substantiaUy  the  right  questions  had 
been  left  to  the  jury. 

If  a/nything  on  board  a  ship^  which  is 
cut  or  cast  away  becatise  it  is  endangering 
the  whole  adventure  is  in  such  a  state  or 
coniiHon  that  it  must  itself  certainly  be 
lost,  alAough  the  rest  of  the  adventure 
should  be  saved  without  the  cutting  or  cast- 
ing away^  then  the  destruction  of  the  thing 
gives  wo  ctaimfor  general  average. 

This  was  an  action,  by  tiie  owners  of 
a  ship,  to  reoover  from  the  owners  of  the 
cargo  their  proportion  of  a  general 
average  loss,  tried  before  Manistj,  J.,  and 
a  special  jnrj,  when  a  verdict  was  found 
for  the  defendants  on  the  questions  put 
to  them  by  the  learned  Judge. 

The  evidence  given  at  the  trial  and 
iiie  questions  put  to  the  jury  are  stated 
in  the  judgment. 

A  rule  for  a  new  trial  was  afterwards 
moved  and  obtained  on  the  ground  of 
misdirection,  and  on  the  ground  that  the 
verdict  was  against  the  weight  of  evi- 
dence. 

Butt,  J.  0.  Mathew  and  Hollams  (on 
June  21  and  23),  for  the  defendants. 

Cohen  and  Macleod,  for  the  plaintiffs. 

The  following  authorities  were  referred 
to— Come  V.  UouUhard  (1),  Johnson  v. 
Chapman  (2),  Fhillips  on  Insurance, 
section  1271. 

Cur,  adv,  vuU, 

The  judgment  of  the  Coxirt  (3)  was 
delivered  on  July  12  by 

Qrovb  J. — Tins  was  an  action  by  ship- 
owners against  the  owners  of  cargo, 
really  by  the  underwriters  on  the  ship 
against  the  underwriters  on  the  cargo. 

The  only  question  for  our  consideration 
was,  whether  the  cutting  away  of  a  mast 
under  the  circumstances  detailed  in  the 
evidence  was  a  subject  for  general  aver- 
age contribution  or  not. 

The   evidence  for    the   plaintiff   was 

(1)  Not  reported;  it  was  a  case  triad  before 
Cleasby,  B.,  which  afterwards  came  before  the 
Court  of  Appeal. 

(2)  e  Com.  B.  Rep.  NJ3.  568 ;  a.  c.  86  Law  J. 
Ren>.  CJ".  98. 

(8)  GroTe,  J.,  and  Lopee,  J. 
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mainly  that  of  the  captain  of  the  ship 
Bollo  and  the  first  and  second  mates, 
taken  on  commission. 

For  the  defendants  four  experts  were 
called,  who  gave  their  evidence  npon 
hearing  that  for  the  plaintiff  read.  Some 
letters  of  the  captain  and  the  log  were 
also  pat  in,  but  these  do  not  vaiy  the 
evidence  so  far  as  it  is  material  for  our 
decision. 

The  vessel  was  bonnd  for  Hong  Kong, 
and  somewhere  between  Scilly  and  Lis- 
bon she  enconntered  a  storm;  portions 
of  the  rigging  gave  way,  and  from  this 
cause  the  mainmast  was,  in  the  captain's 
language,  larching  violently.  He  says, 
"  We  wore  the  sHp  to  try  to  save  the 
mast.  The  mainmast  was  Inrching  vio- 
lently. The  mainmast  would  not  break. 
We  wanted  it  to  break,  for  the  simple 
reason  that  it  was  lurching  so  heavily 
that  I  wafl  afraid  it  would  open  the  ship 
out.  I  ordered  the  chief  mate  to  cut 
away  the  port  rigging,  so  that  it  might 
fall  to  starboard,  clear  of  the  ship.  The 
mate  obeyed  my  order."  On  cross-ex- 
amination he  says,  "  As  soon  as  the 
starboard  main  rigging  was  gone,  I  knew 
the  mast  was  gone,  unless  we  could  secure 
the  starboard  main  rigging.  The  whole 
difficulty  was  that  the  mast  would  not 
break.  I  was  afraid  the  mast  would 
break  the  ship  out."  Be-examined,  "  The 
mast  was  lurching  so  much  as  to  put  the 
ship  in  danger  of  opening  up. ' '  Question, 
"  If  the  niast  had  not  been  lurching  so 
much,  could  you  have  secured  the  mast  ?  " 
Answer,  "  Yes." 

The  mate  being  asked,  "  Why  did  you 
want  to  cut  the  mast  away  ?  "  says,  "  To 
save  the  ship  and  cargo,  and  our  lives,  I 
should  think.  The  mast  was  lurching 
about  so  violently,  I  expected  it  would 
rip  up  the  decks.  If  the  decks  were 
ripped  up  she  (the  ship)  would  fill  with 
water."  Cross-examined,  "  Some  of  the 
rigging  had  gone  and  the  ship  was 
lurching  violently.  We  thought,  of 
course,  then,  that  the  mast  would  go,  or, 
if  it  did  not  go,  that  it  would  rip  up  the 
decks." 

The  second  mate  says,  **  The  mast  kept 
lurching.  The  rigging  was  xdtimately 
cut  away,  and  then  the  mast  went  over 
the  side,  to  starboard."  Question,  "  Why 


was  the  port  rigging  out  away  P  "  An- 
swer, "  To  let  the  mast  go."  Question, 
"  Why  did  you  want  the  mast  to  go  ?  " 
*'  Because  it  would  have  torn  the  ship's 
deck;  it  would  have  opened  her  up." 
Cross-examined,  he  says,  "If  it  had 
broken  off  it  would  have  been  a  different 
thing  altogether.  We  were  a&aid  of  its 
ripping  up  the  decks.  I  can't  say  if  the 
mast  would  have  gone,  whether  we  had 
cut  the  port  rigging  or  not.  She  might 
have  got  steadier  afterwards.  I  decUne 
to  speculate  on  what  might  have  occurred. 
I  know  that  if  the  mast  had  not  gone  the 
ship  would  have  opened  out." 

The  expert  called  first  for  the  defend- 
ant said  that  under  the  circumstances  de- 
scribed in  the  evidence  for  the  plaintiff, 
he  would  have  described  the  mast  as  a 
wreck — a  gone  mast.  On  cross-examina- 
tion he  said,  "  That  if  the  mast  had  been 
lurched  out  of  the  ship,  that  would  have 
been  an  extremely  dangerous  thing  for  the 
vessel."  The  other  experts  give  evidence 
much  to  the  same  effect,  one  saying  that "  it 
(the  mast)  was  an  impediment  to  the  ad- 
venture, and  one  that  it  was  desirable  in 
the  interests  of  all  to  get  rid  of."  Another 
on  cross-examination  said  thatif  the  wea- 
ther had  moderated  it  might  have  been 
possible  to  have  saved  the  mast,  but  diffi- 
cult. 

The  substance  of  the  evidence  appears 
to  us  to  be,  first,  that,  if  the  storm  had 
continued,  of  which  there  was  great  pro- 
bability, the  mast  would  not  have  broken, 
but  would  have  gone  wholly  overboard, 
tearing  up  the  ship,  and  that  in  all  pro- 
babili^  the  whole  would  have  been  lost ; 
se<vDn£y,  that  the  mast  mi^ht  possibly 
have  been  saved  if  the  weauier  had  mo- 
derated quickly,  but  that  this  was  very 
improbable;  thirdly,  that  the  mast  was 
cut  away,  not  as  a  mere  incumbrance, 
like  a  mast  overboard  and  attached  to  the 
ship  by  rigging,  but  for  the  purpose  of 
preventing  its  tearing  up  the  ship  and 
sacrificing  the  adventure. 

The  learned  Judge  concluded  his  sum- 
ming-up as  foUows : — You  must  judge  for 
yourselves,  having  regard  to  all  the  cir- 
cumstances, the  state  of  the  weather,  the 
state  of  the  sea,  the  rigging  gone  (and 
all  these  oiroumstanoes  are  proved  by  the 
witnesses,  and  there  is  no  evidence  to 
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oontradiot  them)  are  you  of  opinion  that 
Uiat  mast  was  virtually  a  wreck  and  yalne- 
lesB  and  gone  at  the  time  it  went  oyer  ? 

The  jnry  fomid  that  the  mast  was  a 
wreck ;  and  in  answer  to  a  farther  ques- 
tion by  &e  learned  Jadge,  ^'  Do  yon  find 
it  was  hopelessly  lost  ?  ''  The  foreman 
said,  "Yes." 

The  rnle  before  ns  was  obtained  on  the 
gronnd  of  misdirection,  and  that  the  ver- 
dict was  against  the  weight  of  evidence. 

The  misdirection  complained  of  was, 
that  the  Judge  did  not  ask  the  jury,  as 
was  done  by  Gleasby,  B.,  in  the  case  of 
Oorrie  v.  OouUhard  (1), "  Whether,  if  the 
weather  had  moderated,  the  mast  could 
possibly  have  been  saved  ?  " 

During  the  argument  another  question 
occurred  to  us  as  having  an  important 
bearing  upon  the  case,  which  was  this : 
whetiier,  at  the  time  the  mast  was  cut 
away,  the  purpose  for  which  it  was  cut 
away  was,  to  save  the  adventure  by  pre- 
venting the  mast  tearing  up  the  ship,  to 
which  the  evidence  very  strongly  pointed ; 
or  whether  it  was  cut  away  as  wreck,  as 
a  mere  incumbrance  or  lumber. 

The  question  was  verv  much  discussed 
by  the  Court  of  Appeal  in  Oorry  v.  OouU 
ihard  (1),  to  which  we  shaXi  presently 
refer. 

We  are  of  opinion  that  both  the  ques- 
tions just  alluded  to  should  have  been 
asked  of  the  jury,  that  although  the 
learned  Judge  does  say  to  them  that,  if 
the  mast  had  not  been  cut  away,  it  would 
have  been  very  dangerous  for  the  vessel, 
and  that  there  was  common  danger  to 
the  ship  and  to  the  cargo,  he  does  not 
put  these  as  questions  to  the  jury  but 
leaves  to  them  only  the  question  of  whe- 
ther the  mast  was  virtually  a  wreck  and 
gone.  He  says,  "  As  to  putting  to  you 
whether,  if  the  weather  had  moderated  it 
might  have  been  saved  in  a  storm  amonnt- 
inff  to  a  hurricane,  or  at  all  events  a  heavy 
gue,  and  the  ship  in  the  trough  of  the 
sea^  and  the  weather  not  shewing  any 
signs  of  improvement,  to  ask  you  whe- 
ther, if  the  weather  had  moderated  the 
mast  mi^t  have  been  saved,  seems  some- 
what out  of  place  in  this  case."  And  he 
then  puts  the  question  which  he  repeats 
at  the  close  of  the  summing-up. 

We  are  further  of  opinion  tnat,  assum- 
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ing  the  question  which  we  have  stated  to 
have  been  put  to  the  jury,  and  the  jury 
had  found  tor  the  defendant,  that  finding 
would  have  been  wrong  and  against  the 
weight  of  evidence. 

In  our  judgment,  the  beneficial  objects 
of  the  doctrine  and  law  of  general  aver- 
age  would  be  frittered  away  if,  where  a 
sacrifice  is  made,  as  seems  obviously  the 
case  here,  to  save  the  whole  adventure, 
the  sharing  the  burden  of  such  sacrifice 
could  be  made  to  depend  upon  nice 
questions  of  probability,  afterwards  dis- 
cussed, as  to  whether  the  thing  might 
or  might  not  have  been  saved. 

In  ordinary  questions  of  general  aver- 
age, it  is  presupposed  that  great  danger 
exists  to  the  ship  and  cargo,  and  in  those 
cases  the  probability  is  that  the  thing 
sacrificed  would  have  gone  with  the  whole 
venture,  and  therefore  it  would  be  the 
sacrifice  of  a  probably  valueless  thin^. 
Here,  if  the  mast  had  gone,  the  ship 
would  probably  have  gone  with  it.  The 
ship  was  prol]ably  saved  by  the  sacrifice 
of  the  mast.  The  evidence  appears  all 
one  way  on  this  point.  The  case  differs 
in  our  judgment  from  those  of  cutting 
away  wreck,  as  hypothetically  put  by 
Willes,  J.,  in  the  case  of  Johnson  v.  Chap- 
man (2),  where  he  supposes  a  case  of 
part  of  a  mast  going  overboard,  with 
spars  and  sails  attached  to  it,  and  hang- 
ing by  a  stay,  battering  and  adding  to 
the  danger  of  a  vessel.  There  the  wreck 
is  real  not  anticipatory ;  and  as  Willes,  J., 
observes,  "  You  cannot  keep  it ;  there  is 
no  intentional  sacrifice  m  cutting  it 
away."  Here  the  mast  was  sound  and 
entire  and  a  mast ;  it  was  in  its  usoal 
place,  though  lurching  from  the  rigging 
being  gone  on  one  side. 

It  would  defeat  the  main  utility  of 
general  average,  if,  at  a  moment  of  emer- 
gency, the  captain's  mind  were  to  hesitate 
as  to  saving  the  adventure,  through  fear 
of  casting  a  burden  on  his  owners.  What 
was  the  pressing  necessity  here  at  the 
time  of  the  act  ?  The  prevention  of  the 
ship  being  torn  up  and  lost.  **  Wreck  " 
is  hardly  an  accurate  term  for  contingent 
wreck.  The  making  the  potential  the 
same  as  the  actual,  we  cannot  help  think* 
inff,  will  much  embarrass  the  law  on  this 
suDJect ;  and  the  judgment  of  experts  as 
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to  probabilities  after  the  event  is  a  very 
dangerons  criterion  for  a  jury  to  be  gnided 
by.  The  case  of  Oorry  v.  Coulthard  (1) 
is  ahnost  identical  in  facts  with  this  case ; 
indeed,  in  onr  judgment,  it  is  identical  in 
so  far  as  the  legal  question  is  concerned. 
That  case  is  not  reported ;  bat  by  consent 
of  counsel  on  both  sides  in  this  case,  we 
have  been  furnished  with  the  shorthand 
writer's  notes  of  it.  The  Court  of  Ap- 
peal, consisting  of  the  Lord  Chief  Justice 
of  England,  Sir  B.  Brett  and  Sir  R.  Bag- 
gallay,  gave  no  formal  judgment,  but 
their  observations  in  the  case  on  the  mo- 
tion by  way  of  appeal  &om  the  Exchequer 
Division,  are  all  one  way,  and  wholly 
in  point  as  to  the  present  case.  There, 
the  mast  (an  iron  one)  becoming  loose, 
the  captain  feared  (though  it  turned  out 
afterwards  without  cause)  that  it  would 
go  through  the  bottom  of  the  ship,  and 
he  cut  it  away.  The  same  contention 
was  put  forward  th^re  as  here,  but  the 
jury  found  for  the  plaintiff,  i.e.,  in  favour 
of  general  average,  Baron  Cleasby  asking 
them  whether,  if  the  weather  had  mode- 
rated, the  mast  could  possibly  have  been 
saved  ?  But  the  observations  of  the  Court 
go  much  further  than  on  the  mere  ques- 
tion whether  the  direction  of  the  Judge 
was  right ;  the  Lord  Chief  Justice  says : 
*'  It  is  not  necessary  that  the  judgment  of 
the  master  should  be  borne  out  by  the 
facts  when  they  come  to  be  examined 
into ;  it  is  enough  if  he  exercise  his  judg- 
ment under  all  the  circumstances  .  .  . 
He  must  exercise  his  judgment.  He  cuts 
away  the  mast  not  because  of  its  value  as 
a  mast,  but  because  he  thinks  its  condi* 
tion  is  likely  to  be  destructive  of  the 
vessel.  ...  If  the  danger  is  that  the 
mast  will  perish  at  the  same  time  that  it 
causes  the  perishing  of  the  ship,  and  it 
is  cut  away  for  the  purpose  of  preventing 
peril  to  the  ship  and  its  own  destruction, 
is  not  that  general  average?  .  .  . 
Whatever  be  the  condition  of  the  mast 
it  was  a  source  of  danger  to  the  ship." 
The  Lord  Chief  Justice  says  much  more 
to  the  same  effect. 

Sir  Baliol  Brett  says,  "You  do  not 
mean  to  say  it  was  so  valueless  that  a 
man  in  a  calm  woxdd  have  thrown  it 
overboard !  it  was  worth  money.  .  .  • 
Wreck  means  rubbish,  I  suppose.    •     •     . 


If  it  is  done  for  the  benefit  of  the  ship 
and  cargo,  then  it  is  general  average." 

In  the  present  case,  it  appearti  to  us, 
the  evidence  is  greatly  preponderating, 
that  the  mast  was  cut  away  ror  the  bene- 
fit of  the  ship,  cargo  and  crew,  that  it 
was  not  actual  wrei^  and  was  not  cut 
away  as  such. 

Mr.  Phillips,  a  high  authorily  on  this 
subject,  says,  1271,  "  If  the  thing  abasi- 
doned  is  so  exposed  to  destmcticni  that 
it  cannot  possibly  be  retrieved  and  saved, 
and  its  abandonment  cannot  possibly  con- 
tribute to  the  safety  of  the  crew  and  ship, 
cargo  or  freight,  there  may  be  grounds  of 
objection  to  contribution ;  but,  in  case  of 
such  objection,  the  construction  will  be 
very  liberal  in  favour  of  contribution." 

Being  of  opinion  that  the  questiom  of 
the  mast  being  saved  was  put  to  the  jmy 
as  one  of  probability  and  not  of  possi- 
bility ;  that  no  question  was  left  to  titem 
as  to  ^e  purpose  forwhich  the  mast  was 
cut  away ;  and  that  contingent  wreck  was 
treated  by  the  Judge  em  uiough  it  were 
actual  wreck,  we  think  there  should  be 
a  new  trial.  We  also  think  that,  although 
the  learned  Judge  is  not  dissatisfied  with 
the  verdict,  yet  that  the  verdict  was 
against  the  weight  of  evidence,  r^;arding 
the  evidence  from  the  point  of  view  we 
have  regarded  it  in  this  judgment. 

Bute  (ibeohUefor  &  new  MaiL 

From  this  decision  the  defendants  i^ 
pealed  on  the  23rd  of  November. 

BtUt  and  /.  0.  Matthew  (SoUams  with 
them),  for  the  plaintiff. — If,  at  the  time 
when  it  was  cut  away,  there  was  any 
reasonable  probability  of  the  mast  being 
saved  eventually,  the  defendant's  case  is 
not  maintainable.  But  the  findii^  of 
the  jury  shew  that  the  mast  was  abso- 
lutely valueless  at  the  time  when  it  was 
cut  away,  and,  therefore,  no  sacrifice  was 
made  for  which  general  average  can  be 
claimed.  The  thmg  sacrificed  contained 
in  itself  the  elements  of  dei^truction,  and 
must  be  considered  in  the  same  light  as  a 
bale  of  cotton  which  has  caught  fire  and 
is  thrown  overboard  to  save  the  ship. 
The  law  with  regard  to  the  nature  of 
the  sacrifice  which  entitles  the  owner  to 
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olaim  general  average  contribation  will 
be  found  in  Brniecke's  Pfiwnple$  oflndem- 
nUy  in  Marine  Assurance^  pp.  183,  sqq., 
and  also  at  p.  243,  where  the  writer, 
after  qnoting  1  Bnmigon,  436,  says  that 
where  water  is  thrown  down  the  hold  to 
eztingaish  fire  among  the  goods,  and 
goods  which  are  not  on  fire  are  spoilt 
by  it,  this  is  general  averajze.  The  same 
principles,  with  some  modification,  will  be 
found  laid  down  in  Paraons  on  Marine  In- 
surance^  Tol.  1,  p.  212  (note),  where  the 
American  cases  of  Orochit  v.  Dodge  (4), 
Slater  v.  The  Hayward  Railway  Oomparvy 
(5),  and  LeaY.  Orinnell  (6),  in  which  latter 
case  there  was  a  difference  of  opinion  be- 
tween Hoffman,  J.,  and  Dner,  J.,  are  cited. 
The  view  taken  by  Parsons  is  aJso  taken  by 
Willee,  J.,  in  Johnson  v.  Chapman  (2). 
He  says, — "A  lawyer  could  not  lav 
down  as  a  matter  of  pure  law  that  aU 
cumber  cut  loose  is  wreck.  But  what  1 
say  is  that  if  it  was  virtually  lost,  if  not 
recoverable,  if  the  act  of  cutting  the 
rope  was  only  hastening  the  moment  at 
which  it  wotdd  be  lost  (that  is  the  case 
here),  **you  would  properly  call  that 
wreck,  and  would  not  say  it  was  general 
average."  He  then  goes  on  to  distinguish 
the  case  where  something  is  cut  away 
which  would  be  safe  but  for  the  common 
danger.  The  rule  to  be  coUeoted  &om 
the  authorities,  therefore,  amounts  to 
this — ^that  if  the  thing  cut  or  cast  away, 
althoup^h  endangering  the  whole  adven- 
ture, IS  in  sucm  a  state  that  it  must 
itself  be  lost,  even  though  the  rest  of 
the  adventure  survive,  then  its  destruc- 
tion gives  no  claim  to  general  average 
contribution.  The  case  of  Oorrie  v. 
CouUhard  (1),  relied  on  by  the  other  side 
in  the  Court  below,  is  distinguishable. 
There  was  no  element  of  destruction  in 
the  condition  of  the  mast  when  it  was 
cut  away.  It  was  out  away  under  a  mis- 
apprehension, and  was  sacrificed,  though 
a  sound  mast,  for  the  benefit  of  ship  and 
cargo. 

CoJien  and  Uacleod^  for  the  plaintiffs. — 
The  right  (question  for  the  jury  is  whe- 
ther there  is  a  possibility  of  saving  that 

(4)  8  Fairf.  190. 
(6)  88  Conn.  128. 
(6)  6  Doar  400. 
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which  was  sacrificed.  The  question  whe- 
ther there  was  a  reasonable  hope  of 
doing  so  is  immaterial.  Johnson  v.  Ohap- 
man  (3)  has  been  misunderstood.  No 
part  of  the  ship  was  there  sacrificed,  but  a 
loose  deck  cargo,  impossible  to  stow,  dan- 
gerous to  approach  and  worse  than  value- 
less. There  was  no  option  as  to  the 
sacrifice.  The  present  case  is  analogous  to 
that  of  a  vessel  on  her  beam-ends,  when 
spars  are  cut  away  to  relieve  her.  Such 
cases  are  rightly  general  average,  fbr  the 
principle  and  purpose  of  generai  average 
is  that  the  master  may  be  disembarrassed 
of  all  speculations  as  to  what  may 
happen.  All  loss  voluntarily  inflicted  on 
the  vessel  by  the  master  with  the  object 
of  saving  the  adventure  ought  to  be 
borne  rateably  by  all  parties.  The  word 
'*loss"  means  loss  at  the  particular 
moment  of  the  jettison,  and  the  applica- 
tion of  the  principle  is  not  affected  by 
the  discovery  afterwards  that  the  thing 
lost  must  in  any  case  have  perished. 
The  real  question  is  whether  the  mast 
was  so  valueless  that,  if  the  weather  had 
moderated  at  once,  then  it  could  have 
been  saved.  The  opinions  of  the  old 
writers  are  various ;  and  Benecke's  view 
that  there  is  no  general  average  if  the 
thing  sacrificed  was  morally  certain  to 
be  lost  is  not  accepted  by  other  writers 
(see  Parsons^  vol.  ii.  p.  287),  and  is 
opposed  to  the  true  principle  of  general 
average.  The  English  law  is  that  if 
any  part  of  the  ship  is  destroyed  to  save 
the  whole  adventure,  then  there  is  a 
claim  for  general  average.  The  analogy 
between  me  case  of  Ofuipman  v.  Johnson 
(2)  and  the  present  case  is  complete. 
There  the  cargo  was  in  such  a  state  that 
the  men  could  not  come  near  to  stow  it. 
Here  the  mast  was  in  such  a  state  that 
the  men  "  could  not  live  "  at  the  main 
rigging,  so  it  could  not  be  repaired. 
The  danger  to  the  mast,  therefore,  was 
merely  the  peril  of  the  sea,  to  which  the 
whole  adventure  was  subject.  This  is 
just  like  the  case  of  a  vessel  on  her 
beam-ends,  and  is  distinguishable  from 
ihe  case  of  the  bale  on  fire,  where  the 
thing  contains  in  itself  the  elements  of 
destruction.  The  rule  may  be  given 
thus: — There  is  always  a  claim  finr 
general  average  when    the  sacrifice  is 
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made  with  the  object  of  saying  the 
adventore,  and  when  what  makes  the 
sacrifice  necessary  is  the  peril  of  the  sea. 
The  mast  in  this  case  was  not  itself  in 
any  peculiar  peril,  and  only  was  "  gone  *' 
in  the  sense  of  gone  with  the  whole 
adventure. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  appeal  ought  to  be  allowed.  I  think 
the  right  question  was  left  to  the  jury, 
and  that  their  verdict  was  found  on 
sufficient  evidence.  But,  in  point  of 
fact,  when  the  judgment  of  the  Court 
below  comes  to  be  examined,  we  find 
there  was  really  no  difference  between 
them  and  Mr.  Justice  Manisty  as  to 
what  the  law  is,  only  they  seem  to  think 
that  he  did  not  lay  it  down  ;  but  I  think 
he  did.  I  think  that,  in  effect,  he  asked 
the  jury  whether  there  was  any  possi- 
bility of  saving  the  mast,  and  the  jury 
answered  that  there  was  not.  They 
said  the  mast  was  '*  hopelessly  gone '' 
before  it  was  cut  away.  The  only  ques- 
tion was  in  what  way  its  destruction 
should  be  consummated,  for  it  was 
already  in  the  course  of  destruction.  My 
brother  Brett  has  written  down  what 
will  be  a  valuable  rule  on  the  subject, 
but  I  will  put  it  in  this  way : — ^When  the 
thing  said  to  be  sacrificed  has  some 
peculiar  condition  attaching  to  it,  such 
that  whether  the  whole  adventure  is 
saved  or  lost,  the  specific  thing  must 
necessarily  be  lost,  then  there  is  no 
sacrifice  on  the  part  of  the  shipowner  to 
entitle  him  to  contribution  for  general 
average.  So  here  the  mast  was  in  such 
a  state  that,  whether  the  ship  came 
safe  to  port  or  not,  it  must  be  lost; 
and,  therefore,  there  is  no  claim  to 
general  average  contribution,  as  there 
is  no  sacrifice.  And  I  cannot  help  think- 
ing how  reasonable  the  rule  seems  in 
the  present  case,  for  the  mast,  no  doubt, 
went  in  consequence  of  some  imper- 
fection in  the  way  in  which  the  rigging 
was  fitted.  So,  while  agreeing  with 
the  view  of  the  law  taken  by  the  Court 
below,  I  cannot  agree  with  the  view  they 
take  of  the  question  which  was  left  i<> 
the  jury.  I  tliink  the  right  question  was 
asked,  and  I  may  add  that  I  think  it 
was  put  deliberately,  after  imnsulting  the 


authorities,  for  the  question  was  put  to 
the  jury  with  great  precision. 

Brett,  L.J. — In  my  opinion,  the  learned 
Judge  left  the  right  question  to  the  jury, 
and  there  was  evidence  on  which  they 
might  reasonably  find  as  they  did  find ; 
and  on  that  verdict  the  plaintLQfs  have  no 
claim  for  general  average  contribution. 
It  seems  strange  to  say  that  the  question 
raised  in  this  case  is  a  novel  one ;  yet  it 
is.  A  definition  of  general  average,  and 
of  that  which  it  is  necessary  to  establish 
in  order  to  found  a  claim  for  contribu- 
tion to  it,  has  been  often  enunciated. 
The  right  to  general  average  contribu- 
tion is  founded  on  an  intentional  sacrifice 
for  the  benefit  of  the  ship  and  cargo; 
but  it  has  not  before  been  necessary  to 
consider  carefully  the  meaning  of  the 
word  "sacrifice,"  nor  what  conditions 
are  necessary  to  constitute  a  sacrifice. 
The  question  was  before  the  Court  in 
Oorrie  v.  OouUhard  (2),  but  there  it  was 
not  necessary,  as  it  is  here,  to  define 
accurately  what  will  constitute  a  sacrifice. 
Now,  I  agree  that  the  question  which 
ought  to  have  been  left  to  the  jury  was 
su&tantially  left  to  them  by  my  brother 
Manisty,  unless,  indeed,  we  come  to  the 
conclusion  that  by  **  possibility  "  we  mean 
that  which  is  mathematically  or  scientifi- 
cally possible.  But,  in  the  ordinary  con- 
cerns of  life,  the  word  is  not  so  used,  nor 
should  it  be  so  used  in  an  issue  of  law. 

Here  the  act  of  sacrifice  relied  on  is 
the  cutting  of  the  port  rigging  in  order 
to  insure  the  immediate  fall  of  the  mast. 
The  question  is  whether  that  act  can  be 
said  to  be  an  act  of  sacrifice.  Assuming 
for  the  purpose  of  this  opinion  that  the 
master  in  cutting  the  port  rigging  in- 
tended to  sacrifice  the  mast  for  the  bene- 
fit of  the  ship  and  cargo ;  it  cannot  be 
that  he  was  of  opinion  that  the  mast  was 
an  absolute  wreck  and  so  cut  it  away 
simply  to  get  rid  of  it.  If  he  had  so 
thought,  no  question  of  general  average 
could  arise,  for  the  master  would  not 
have  done  what  he  did  with  the  intention 
of  saving  the  ship  and  cargo;  and  the 
first  essential  element,  namely,  intent  to 
save,  would  have  been  wanting.  He 
intended  to  sacrifice,  but  then  comes  the 
question,  did  he  in  truth  sacrifice  any- 
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thing  ?  ConsiBtenily  with  the  decision 
of  t£i8  Court  in  Conrie  v.  OouUhard  (1), 
and  in  accordance,  as  it  seems  to  me, 
with  what  was  intimated  by  the  Court  in 
that  case,  the  following  proposition  may 
be  stated : — If  anything  on  board  a  ship, 
which  is  cut  or  cast  away  because  it  is  en- 
dangering the  whole  adventure  is  in  such 
a  state  within  itself^  or  in  such  condition 
from  external  circumstances,  that  it 
must  itself  certainly  be  lost,  although 
Hie  rest  of  the  adventure  should  be  saved 
without  the  cutting  or  casting  away, 
then  the  destruction  of  the  thing  gives  no 
claim  to  general  average  contribution. 
Or  the  proposition  may  be  stated  in  the 
following  terms: — Where,  whether  the 
act  relied  on  as  the  act  of  sacrifice  had 
been  done  or  not,  the  thing  in  respect  of 
which  contribution  is  clauued  woxdd,  by 
reason  of  its  own  state,  or  by  reason  of 
the  condition  in  which  it  is  placed,  have 
been  of  no  value  whatever,  or  would  have 
been  certainly  or  absolutely  lost  to  the 
owner,  although  the  rest  of  the  adven- 
ture had  beeq  saved,  there  is  nothing  lost 
to  the  owner  by  the  act,  and  therefore 
there  is  nothing  sacrificed,  that  is  to  say, 
there  is  no  sacrifice. 

Another  form  of  stating  the  result  of 
these  propositions  is  to  say,  that  there  is 
nothing  in  respect  of  which  general 
average  contribution  could  be  claimed, 
because  the  thing  in  respect  of  which  the 
contribution  is  claimed  was,  when  the 
act  relied  u^n  was  done,  of  no  value 
whatever  to  its  owner. 

We  may  say,  therefore,  with  regard  to 
this  case,  that  there  was  no  sacrifice,  or 
alternatively,  that  there  was  nothing  in 
respect  of  which  the  plaintiffs  can  claim 
contribution.  They  cannot  claim  it  in 
respect  of  loss  to  themselves,  for  by  the 
hypothesis  they  have  lost  nothing ;  there 
has  been  no  sacrifice,  for  nothing  has 
been  sacrificed;  there  is  nothing  for 
which  general  average  contribution  can 
be  claimed,  for  nothing  was  lost. 

It  seems  to  me  that  the  question  left 
to  the  jury  must  mean — was  the  mast  at 
the  time  of  the  act  relied  on  as  the  act  of 
sacrifice  (that  is,  the  cutting  away  of  the 
port  ringing  in  order  to  let  the  mast  &11 
dear  of  the  starboard  side),  was  the  mast, 
when  that  was  done,  not  by  reason  of 
Vol.  47.— Q3.,  CJ?.  &  Exch, 


any  inherent  fault,  but  of  the  condition 
into  which  it  was  brought,  considering  the 
impossibility  of  the  storm  subsiding  in 
time  (using  the  word  impossible  as  it  is 
used  in  oidinary  human  affairs),'neces- 
sarily  a  lost  mast,  that  is  to  say,  must  it 
have  been  lost  whether  the  ship  was 
saved  or  not  P  In  other  words,  though  the 
ship  had  not  been  lost,  and  the  mast  had 
not  been  cut  away,  it  would  have  fallen 
overboard,  and  would  have  been  lost  to 
the  owner  in  two  minutes — before  there 
was  any  possibility  of  the  storm  abating. 
I  rather  adhere  to  the  phrase  "  possi- 
bility," meaning  any  possibility  of  which 
human  beings  can  take  account;  and 
therefore  I  consider  that  the  finding  of 
the  jury  meant  that  the  mast  was  in  such 
a  state  that  it  was  absolutely  lost 
whether  the  ship  was  saved  or  not,  or 
whether  the  act  of  sacrifice  had  been 
done  or  not.  Therefore,  I  am  of  opinion 
that,  although  there  was  the  intention  to 
sacrifice,  there  was  no  sacrifice  and  there- 
fore no  loss,  and  therefore  no  claim  to 
general  average  contribution.  This  de- 
cision is,  in  my  opinion,  quite  consistent 
with  Oorrie  v.  Uoidthard  (1),  because  the 
jnry  there  declined  to  nnd  what  here 
they  have  found  upon  sufficient  evidence. 

Cotton,  L.  J. — I  think  there  should  be 
no  new  tnal  here.  As  I  understand  the 
findings  of  the  jnry,  the  mast  was  gone 
at  the  time  when  the  act  was  done. 
"  Hopelessly  ffone "  is  the  expression ; 
and  that  which  is  hopeless  is  impossible 
in  the  common  sense  acceptation  of  the 
word.  When  one  says  that  a  thing  is 
impossible  in  the  ordinary  course  of 
human  events,  that  means  that  there  is 
no  hope  that  the  event  considered  im- 
possible, will  happen.  Here  the  mast,  as 
distinguished  from  the  mast  and  ship, 
was  hopelessly  gone.  I  admit  that  if 
one  only  reads  the  depositions  there 
seems  to  be  some  doubt,  but  the  evi- 
dence of  the  experts  makes  it  quite 
clear  that  the  mast  must  have  gone,  and 
the  master  only  anticipated  its  going 
overboard  by  about  two  minutes.  Does 
that  state  of  things  justify  a  contribution 
for  general  average?  I  am  of  opinion 
that  it  does  not.  When  part  of  a  com- 
mon adventure,  i.e.  the  ship  and  cargo, 
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is  abandoned  for  the  good  of  the  whole, 
and  the  whole  is  say^,  eqnity  says  that 
all  shall  contribute  to  indemnify  him 
whose  goods  have  been  sacrificed  to  the 
common  advantage.  The  man  whose 
goods  were  abandoned  most  be  treated,  in 
asseesinff  the  value  of  the  goods  lost,  as 
if  they  had  been  saved  with  the  rest  of 
the  cargo.  There  is  no  reason  why  one 
individual  should  bear  all  the  loss,  and  it 
must  be  considered  what  the  value  of  the 
abandoned  goods  would  be  if  they  were 
part  of  what  was  saved.  Therefore  it  is 
necessary  that  there  should  be  a  volun- 
tary act  of  abandonment,  and  this  case 
may  be  decided  bv  an  application  of  that 
principle.  When  the  thing  itself  is  in  peril 
by  a  state  of  things  peculiar  to  itself,  and 
must  unavoidably  gd,  even  without  the 
ship  ffoinff  with  it,  then  the  law  does  not 
consider  the  hastening  of  the  crisis  a  vo» 
luntary  abandonment.  It  is  not  an  aban- 
donment when  in  all  human  probability 
the  thing  would  have  been  taken  away 
by  a  superior  force  independently  of  the 
peril  to  which  it  was  exposed  in  common 
with  the  ship. 

Judgment  fcT  the  defetida/nta. 


Solicitora  —  Lewis   &   Watson,    for    plaintifis; 
Hnllams,  Son  &  Coward,  for  defendjemts. 


1877. 
Nov.  28, 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

~THI     LONDON     TRAHWATS    COM^ 
PANT,    LDilTBD    {oppeUcmts) 

V,  BAILEY  (respondent), 

Oontraet  of  Service — Tramway  Company 
— Money  depoeiled  hy  Conductor  on  entering 
Service — Deposit  Money  to  he  forfeited  for 
Breach  of  Rules — Company's  Certificate 
to  he  final  as  to  Cwuse  of  Forfeitv/re — 
Jurisdiction  of  Courts. 

[For  the  report  of  the  above  case,  see 
Law  J.  Eep.  M.C.  3.] 


[IN  THE  COUBT  OF  APPEAL.] 
{Appeal  from  the  Exchequer  DtvieionJ) 

Dec  6    I  "^^"  {Administrator)  v.  jaoob.* 

Interrogatories — Discovery  of  Facts  re» 
lied  on  hy  other  Side — Evidence-^onver» 
sations — Order  XXXI.  rules  1,  6. 

Under  the  new  procedure  either  partly 
to  an  action  may  ohtain  discovery^  hy  tn- 
terrogatorieSf  of  all  the  facts  relied  on  hy 
the  opposite  party  as  establishing  his  case, 
hut  not  of  the  evidence  of  such  facts. 

Where  facts  so  relied  on  consist  of  con* 
versations,  tl^e  general  effect  of  such  eon- 
versations  may  he  ashed  for,  hut  not  the 
details. 

This  was  an  interlocutory  Appeal  from 
the  Exchequer  Division. 

The  action  was  for  the  recovery  of  land 
for  forfeiture  for  breach  of  covenants  in  a 
lease,  and  for  mesne  profits  and  damages, 
brought  by  the  plaintiff  as  administrator 
of  the  derendant's  lessor,  Isaac  Eade. 

One  of  the  breaches  of  covenant  relied 
on  was,  that  during  the  term  the  de- 
fendant  made  certam  alterations  in,  and 
additions  to,  the  demised  premises  with- 
out the  consent  in  writing  of  the  lessor 
or  of  the  plaintiff  as  administrator. 

In  respect  of  that  breach  the  defendant 
pleaded  that  such  alterations  and  addi- 
tions, if  any,  as  were  made  without  the 
consent  in  writing  of  Isaac  Eade,  were 
made  with  his  consent  and  authority, 
and  that  ha  was  aware  that  they  were 
being  made  and  did  not  object  thereto, 
but  acquiesced  in  and  approved  of  the 
same  and  waived  all  right  to  for- 
feiture of  the  said  lease  for  any  breach 
of  contract  in  respect  of  the  same. 

The  plaintiff  thereupon  administered 
the  following  interrogatories : — 

1.  "At  \^at  date  or  dates  were  the 
alterations  and  additions  referred  to  in 
the  4th  paragraph  of  the  defence  made  P 
Give  the  name  and  address  of  the 
builder  or  builders  or  other  person  or 
persons  by  whom  tiiey  were  wholly  or 
partially  executed. 

2.  "  When  did  the  said  Isaac  Eade 

*  Coram  Bramwell,  L.J.;  Brett,  L.J. ;  aii4 
CotUm,  X^J. 
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consent  to,  or  anthorijse  the  alterations  and 
additions  mentioned  in  the  said  4th 
paragraph  other  than  the  alterations,  to 
which  he  consented  in  writing?  Was 
the  consent  or  authority  given  on  more 
occasions  than  one?  If  so,  state  the 
times  of  each.  Also  state  when  and  in 
whose  presence  snch  consent  or  authority 
or  consents  and  authorities  were  given. 
State  folly  the  conversation  or  conversa- 
tions when  such  license  or  consent, 
licenses  or  consents,  were  given  by  the 
said  Isaac  Eade/' 

The  defendants  took  out  a  summons 
before  Hawkins,  J.,  in  chambers,  to  strike 
out  the  above  interrogatories  on  the 
ground  that  the  information  sought  was 
matter  which  ought  to  be  obtained,  if  at 
all,  by  summons  for  particulars. 

The  learned  Judge  struck  out  the 
latter  pmrt  of  the  second  interrogatory, 
whidi  asked  where  and  in  whose  presence 
the  alleged  consent  was  given,  and  de- 
manded a  full  statement  of  the  conver- 
sations which  took  place  at  the  time  of 
the  alleged  consent. 

The  plaintiff  appealed  from  this  order 
to  the  Divisional  Court  on  the  29th  of 
November,  when  the  learned  Judges  who 
composed  that  Court  differed  in  opinion ;~ 
Cleasby,  B.,  being  of  opinion  that  the 
order  of  Hawkins,  J.,  should  be  affirmed, 
and  the  Lord  Chief  Baron  holding  that 
the  interrogatory  ought  to  be  allowed  as 
originally  drawn,  on  the  ground  that 
since  the  adoption  of  the  rule  in  Chancery 
with  respect  to  interrogatories,  the  plain- 
tiff was  entitled  to  the  discovery  of  all 
the  &cts  in  the  knowledge  of  the  de- 
fendant, including  the  fullest  information 
as  to  tlie  circumstances  attending  those 
&cts,  and  not  merely  their  time  and 
place.  In  coming  to  this  conclusion  he 
relied  on  the  case  of  HiXU  v.  Wates  (1), 
and  he  expressed  his  opinion  that  the 
conversations  and  even  the  details  of 
those  conversations  were  material  cir- 
cumstances of  which  the  plwitiff  was 
entitled  to  have  discovery. 

The  Court  being  equally  divided,  no 
order  was  made. 
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Thereupon,  this  appeal  was  brought. 

Anderson^  for  the  defendant  (JjOAJorenoe 
with  him). — ^The  interrogatory  as  to  the 
conversation  is  admissible  on  the  prin- 
ciple laid  down  in  Hawkins  v.  Oarr  (2). 
There,  in  an  action  by  an  executor,  the 
defendant  alleged  payment  by  a  bill  of 
exchange,  and  the  Court  allowed  interro- 
gatories as  to  the  circumstances  under 
which  the  bill  was  given.  So  here  the 
plaintiff  is  entitled  to  discoverv  of  the 
circumstances  of  the  alleged  waiver,  and 
they  can  only  consist  of  the  conversa- 
tions. HiUs  V.  Wates  (1)  follows  Hawkins 
V.  Oarr  (2),  and  proceeds  on  the  same 
principle. 

Lumley  Smithy  for  the  plaintiff. — There 
is  no  question  of  principle  in  this  case. 
The  learned  Judge  would  have  allowed 
interrogatories  to  establish  a  forfeiture. 
But  these. questions  go  beyond  the  proper 
bounds,  and  far  beyond  Hawkins  v.  Oarr 
(2),  which  is  not  an  authority  for  in- 
tenrogating  with  respect  to  conversations. 
Too  much  detail  is  required.  The  proper 
way  for  the  defendant  to  proceed  would 
be  to  ask  for  particulars,  not  to  administer 
interrogatories. 

Lawrence  replied. 

Cotton,  L.  J.  —  My  learned  brothel's 
have  asked  me,  as  I  have  had  long  ex- 
perience in  the  matter  of  interrogatories 
m  Chancery,  to  deliver  the  judgment  of 
the  Court : — 

There  seems  to  be  considerable  misap- 
prehension as  to  the  nature  of  the  ri^ht 
of  litigants  to  administer  interrogatories. 
The  old  common  law  rule  is  at  an  end, 
and  it  is  not  the  practice  for  a  party  to 
obtain  liberty  to  administer  such  interro- 
gatories as  a  Judge  shall  think  fit.  But 
everyone  has  a  right  to  ask  of  the  oppo- 
site party  any  questions  he  chooses,  sub- 
ject to  this,  that  after  they  have  been 
delivered,  if  the  party  interrogated  can 
shew  that  they  are  scandalous  or  irrelevant, 
or  not  put  bona  fide  for  the  purposes  of 
the  action,  or  that  the  matter  enquired 
after  is  not  sufficiently  material  at  that 
stage    of  the  action,  or  on    any  other 


(1)  43  Law  J.  Rep.  G.P.  380 ;  s.  c.  Law  Rep.  (2)  85  Law  J.  Rep.  Q.B.  81 ;  8.  c  Law  Rep.  1 

9  OP.  688.  0.3.  80. 
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ground  (i.e,  any  other  ground  of  a  similar 
nature)  then  such  pcSty,  or  the  pnblic 
officer  in  the  case  of  a  corporation,  maj 
apply  to  have  them  strack  out. 

But  the  oniM  in  all  cases  lies  on  the 
party  objecting  to  the  interrogatories. 
Prima  fade  any  question  may  be  put,  as 
in  the  old  form  of  Chancery  practice. 
The  question  here  is  whether  Mr.  Justice 
Hawkins  has  properly  exercised  his  dis- 
cretion in  striking  out  a  part  of  the  in- 
terragatories  in  the  present  case.  The 
parties  have  been  before  the  Exchequer 
Division.  Now  if  the  Exchequer  Division, 
having  heard  the  objections,  had  been 
unanimous  in  the  opinion  that  part  of 
these  interrogatories  ought  to  be  struck 
out,  I  should  have  been  very  unwilling 
to  entertain  this  appeal,  unless  it  appeared 
that  the  Divisioncl  Court  were  clearly 
wrong  on  a  matter  of  principle.  But  in 
the  present  case,  the  Court  below  were 
divided ;  and  therefore  we  are  bound  to 
give  our  opinion  whether  the  interroga- 
tories should  be  allowed  or  not. 

Now  I  do  not  base  my  judgment  upon 
the  fact  that  the  plaintiff  in  this  case  is 
an  executor,  except  to  this  extent,  that 
an  executor  is  entitled  to  souie  indul- 
gence in  respect  of  interrogatories  when 
for  the  bona  fide  purpose  of  obtaining 
information  he  comes  to  ask  his  opponent 
about  matters  which  would  have  been 
strictly  within  his  testator's  own  know- 
ledge. In  the  present  case  I  think  that 
the  interrogatories  have,  to  some  extent, 
been  pushed  too  far.  And  I  think  that 
the  objection  to  them  has  gone  too  &r 
also.  Looking  to  the  Chancery  practice, 
I  hold  that  the  person  interrogatmg  has  a 
right  to  ffet  at  a  statement  of  the  facts 
relied  on  by  the  other  party  as  establish- 
ing his  case,  but  he  is  not  entitled  to 
obtain  the  evidence  of  those  &cts.  On 
this  principle  I  think  the  words  ''and  in 
whose  presence''  should  be  struck  out  of 
the  interrogatoiT,  for  it  is  not  incumbent 
on  the  plaintiff  to  tell  the  defendant 
what  witnesses  can  prove  ike  &cts. 

Then  comes  the  question  about  the 
conversations.  Now  the  feeling  of  the 
Court  of  Chancery  has  always  been  this, 
that  if  a  conversation  is  relied  on,  the 
party  who  relies  on  it  must  state  on  his 
pleadings  in  effect  ih.e  substance  of  that 


conversation,  and  I  must  say  I  consider 
this  a  very  wholesome  rule,  as  we  all 
know  how  small  an  alteration  in  the 
terms  of  a  conversation  makes  a  material 
difference.  I  therefore  think  that  the 
defendant  should  be  allowed  to  interro- 
gate as  to  the  conversation.  But  I  think 
we  must  strike  out  the  word  **  fully,"  for 
though  the  substance  of  the  conversation 
must  be  given,  the  defendant  cannot  be 
expected  to  give  the  particulars,  and  the 
plaintiff  must  not  be  vexationsly  discon- 
tented with  the  information  given  him. 
I  have  had  some  doubt  whether  evi- 
dence of  the  conversation  is  open  to  the 
defendant  upon  his  statement  of  defence, 
but  I  am  inclined  to  think  it  would  be 
confining  him  too  strictly  to  say  that  he 
cannot  rely  upon  it.  If  so,  the  plaintiff 
is  entitled  to  know  what  are  the  oonyer- 
sations  on  which  the  defendant  relies. 
And  partly,  Imay  say  on  my  owni>art,  to 
discourage  appeals  to  this  Court  with  re* 
gard  to  interrogatories,  and  partly 
because  the  plaintiff  has  not  been  com- 
pletely successfal,  there  should  be  no 
costs  of  this  appeal. 

Solicitors— Charles  Gregory,  forplwntiff ;  Angell 
ft  Ixnbert  Terry,  for  defendant 


[IN  THE  COUBT  OF  APPEAL.] 
1877.      1 
April  10.    >      KYNASTON  V.  MACKINDBB.* 
Nov.  21.  J 

PracUee — Trial  by  Jury^Order  deprtv- 
ing  Successful  Party  of  Costs— Order  LV. 
■^^^ApplicaUon  made  at  the  Trial.** 

In  a  came  tried  at  the  assizes  by  a  Judge 
a/ndjury  an  appUcaHon  to  deprive  the  sue- 
cessful  partly  of  costs  was  made  a^  how 
after  verdict,  amd  while  another  cause  was 
proceeding  :^ILeld,  that  the  am^UcaUon 
was  not  too  late  under  Order  Xk.,  which 
requires  the  applicaUon  to  he  nuide  at  the 
trial. 

Action  for  assault.  The  defendant 
denied  the  assault,  and  by  way  of  alter- 
native defence  paid  into  Court  the  sum 

»  Coram  Lord  Coleridge,  C.  J. ;  Bramwell,  L. J. ; 
and  Brett,  L.J. 
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K^fnasUm  r.  Maekinder  (Jpp.). 
of  1«.,  and  said  it  was  enough  to  coyer 
the  damage. 

At  the  trial  before  Amphlett,  L.J.,  at 
Nottingham  Spring  Assizes,  1877,  the 
jury  found  that  there  had  been  an  assault, 
bat  that  the  shilling  paid  into  Conrt  was 
too  much,  and  assessed  the  damages  at 
one  £arthing.  Judgment  for  the  defendant. 

About  an  hour  after  verdict,  and  while 
another  cause  was  being  tried,  the  plain- 
ti&  counsel  applied  to  the  learned  Jud^ 
to  make  an  oider  depriving  the  plaintiff 
of  costs. 

His  Lordship  took  time  to  consider,  and 
on  the  following  morning  made  the  order 
as  prayed. 

The  defendant  (on  April  10)  appealed. 

Lawrance  (W.  Oraham  with  him),  for 
the  defendant. — ^The  application  was  too 
late.  The  trial  was  over  and  the  solici- 
tors gone,  and  no  counsel  was  heard  for 
the  plaintiff.  The  order  should  be  made 
at  the  trial,  and  '*  for  good  cause  shewn," 
which  implies  that  there  must  be  argu* 
ment,  and  also  that  the  Judge^s  discretion 
is  not  absolute,  but  subject  to  be  reviewed 
bj  this  Court.  If  the  rule  left  an  abso- 
lute discretion  to  the  Judge,  the  whole' of 
the  latter  half  of  the  rule,  which  deals 
with  trial  bv  jury,  would  be  useless. 

[Bbstt,  L.J.— You  say  that  "good 
cause "  is  cause  which  a  Judge  shall 
rightly  decide  to  be  good.] 

Lundey^  for  the  plaintiff. — ^The  appli- 
cation was  in  time.  It  was  practically 
made  at  the  trial,  being  made  the  same 
day  in  the  same  Court.  The  order  is  in 
the  Judge's  discretion,  and  the  rule  that 
it  is  to  be  made  for  good  cause  shewn  is 
merely  directory.  If  not,  the  Court  will 
not  interfere  mdess  it  is  clearly  shewn 
that  the  Judge  is  wrong,  for  the  Jud^ 
sees  the  witnesses  and  the  manner  m 
which  the  case  is  fought,  which  the  Court 
of  Appeal  cannot. 

Owr,  adv.  tmU, 

The  following  judgment  was  delivered 
on  November  21 : — 

Bbitt,  L.  J. — We  think  that  the  appli- 
cation was  made  within  the  proper  time. 
If  we  held  otherwise  business  could  not  be 
carried  on,  considering  the  very  short 
time  for  the  trial  of  causes  at  the  assizes. 


17 


And  we  think  tibat  the  mere  £Eu;t  that  the 
Judge  took  time  to  consider  the  point 
makes  no  difference. 

As  to  the  Question  whether  the  Judge 
made  this  order  "  for  good  cause  shewn," 
we  need  not  determine  whether  we  have 
jurisdiction  to  review  the  Judge's  exercise 
of  his  discretion,  for  this  is  a  case  in 
which  we  think  we  ought  not  to  interfere, 
even  if  we  had  power  to  do  so. 

Order  affirmed. 


Soliciton — Oldman,  agent  for  Oldman  ft  Itmoii, 
Qainsborough,  for  plaintiff;  Whyte,  CoUiraon 
&  Co.,  agents  for  Atter,  Stamford,  for  defendant. 


[IN  THE  EXCHEQUER  DIVISION.] 

fTHB  GENERAL  STEAM  NAVIOATION 
1877.       J        COMPANY  V.  THE  LONDON  AND 
June  18.    I        EDINBURGH      SHIPPmO     COM- 
^      PANT. 

Practice — Costs — OolUsion  of  Bhijps — 
Compulsory  Pilotage. 

The  rule  of  (he former  Cowrt  ofAdrndraUy^ 
that  ill  an  action  of  collision  of  Bhvps^  no 
costs  are  allowed  to  the  party  who,  after 
raising  other  defences,  succeeds  on  the 
defence  of  camjpulsory  pilotage  alone,  does 
not  apply  to  cases  in  the  Exchequer  Dm- 
sion. 

The  "  Daioz  '*  (47  Law  J.  Rep.  P.,  D. 
&  A.  1)  distinguished. 

This  was  an  action  for  damaees  arising 
from  the  oollision  of  the  defendants' 
steamship  Marmum  and  the  plainti£Bi' 
steamship  Florence,  while  the  latter  was 
riding  at  anchor  in  the  river  Thames. 

The  defendants  pleaded  that  the 
Florence  had  not  the  proper  regulation 
riding  light;  that  there  was  no  negli- 
gence on  the  part  of  those  in  charge  of 
&e  Marmion,  but  that  the  collision  was 
the  result  of  inevitable  accident;  and  that 
if  the  collision  was  caused  by  the  n^ligent 
manaffement  of  the  Marmion^  it  was 
caused  solely  by  the  fault  of  the  pilot  in 
chargCi  under  drcuxustanoes  and  within  a 
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district  snoh  as  to  render  His  employment 
compnlsory  by  law. 

At  the  i^al  the  defendants  relied  only 
on  the  last  defence,  and  the  jury  found 
that  the  collision  was  due  solely  to  the 
negligence  of  the  pilot  on  board  the 
MamUon.  Leave  was  reserved  to  enter 
the  verdict  for  the  defendants  if  the  em- 
ployment of  the  pilot  was  compulsory. 
After  argument,  the  verdict  was  accord- 
ingly entered  for  the  defendants. 

Notice  was  thereupon  given  of  a 
motion  for  an  order  declaring  that  the 
defendants  were  not  entitled  to  recover  any 
costs  of  defence,  on  the  ground  that  they 
raised  other  defences  than  that  of  com- 

Sulsory  pilotage,  and  succeeded  on  the 
efence  of  compulsory  pilotage  alone. 


Butt  and  B. 
the   clause  of 


E.  Webster  moved  under 
Order   LV.    relating    to 


trials  by  jury,  which  provides  that 
"  where  any  action  or  issue  is  tried  by  a 
jury,  the  costs  shall  follow  the  event,  un- 
less upon  application  made  at  the  trial  for 
good  cause  shewn  the  Jud^e  before 
whom  such  action  or  issue  is  tried,  or  the 
Court  shall  otherwise  order." — Power  is 
here  given  to  the  Judge  at  the  trial,  and 
also  to  the  Court.  It  was  an  invariable 
rule  of  the  former  Court  of  Admiralty 
that  where  a  defendant  succeeded  on  the 
plea  of  compulsory  pilotage  alone,  he  was 
not  allowea  his  costs.  This  rule  has 
been  upheld  in  the  Court  of  Appeal  in  the 
case  of  The  Daioz  (1),  on  appeal  from 
the  Probate,  Divorce  and  Admiralty  Di- 
vision. It  is,  since  the  Judicature  Act, 
a  rule  of  the  High  Court,  and  not  merely 
of  the  Division  which  takes  the  place  of 
the  Admiralty  Court. 

Murphy  and  Bray^  for  the  defendants, 
were  not  called  upon. 

Kellt,  C.B. — It  is  clear  that  the 
power  ffiven  by  Order  LV.  to  the  Judge 
can  oiuy  be  exercised  at  the  trial.  But 
it  has  been  contended  that  .the  words 
"  the  Court  shall  otherwise  order  "  give  a 
substantial  and  independent  power  to 
this  Division.  Can  that  power  be  exer- 
cised on  appeal  at  all,  and  can  it  be  ex- 
ercised on  appeal  only  P    These  questions 

(1)  47  Law  J.  Bep.  P.,  D.  ft  A  1. 


have  not  been  determined,  and  I  forbear 
to  determine  them.  I  leave  it  to  any 
Court  which  may  be  disposed  to  make 
such  an  order.  I  assume,  for  the  pur- 
poses of  this  case  only,  that  the  Court 
has  the  power  contended  for.  Then  on 
what  grounds  are  we  asked  to  exercise 
it  ?  It  has  been  the  law  for  centuries  in 
this  Court  that  when  a  defendant  suc- 
ceeds he  is  entitled  to  his  costs.  We  are 
called  upon  to  make  an  order  in  a  case 
where  the  defendant  has  succeeded  that 
he  shall  not  have  his  costs.  The  applica* 
tion,  by  the  Rules,  can  only  be  made 
"  for  good  cause  shewn,"  and  the  cause 
shewn  is  that  the  practice  of  the  Ad- 
miralty Court,  and  now  of  the  Probate, 
Divorce  and  Admiralty  Division,  estab- 
lished some  centuries  ago,  is  that  in  oases 
of  collision  where  the  owners  say  there  is 
compulsory  pilotage,  and  that  defence 
alone  is  successful,  the  defendant  is 
entitled  to  no  costs.  A  case  has  been 
referred  to  in  which  this  practice  has 
been  affirmed  by  the  Court  of  Appeal,  in 
a  case  in  the  Admiralty  Division,  and  the 
question  is  whether  we  are  called  upon  to 
treat  that  decision  as  binding  upon  us. 
It  ma^  be  a  good  practice  in  Admiralty, 
but,  m  my  opinion,  it  is  very  unjust. 
The  decision  oi  the  Court  of  Appeal  has 
nothing  to  do  with  the  practice  or  law  of 
any  of  the  other  Courts  of  Westminster 
Hall.  As  to  collision,  where  there  is 
negligence  on  both  sides,  a  rule  has  been 
laid  down.  The  Legislature  wisely  in- 
terposed, and  they  said  that  the  practice 
of  the  Admiralty  in  that  case  shall  be 
the  practice  of  the  High  Court  and  all 
the  Divisions.  But  no  rule  has  been 
laid  down  on  the  present  point,  and  by 
the  law  and  practice  of  this  Court 
the  defendants  are  entitled  to  their 
costs. 

HuDDLESTOK,  B. — I  am  of  the  same 
opinion.  The  application  is  made  under 
Order  LY.,  and  it  has  been  suggested 
that,  as  there  has  been  no  order  made  by 
the  Judge  at  the  trial,  there  can  be  no 
order  made  by  us.  I  should  have  no 
doubt  on  that  subject.  A  divisional  Court 
is  empowered  to  make  orders  so  as  to 
take  tne  case  out  of  the  ordinary  rule. 
The  Rule  does  not  say  ihe  Court  *^on 
appeal,"  but  the  '"Court"  who  would 
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decide  on  the  merits.  In  Baker  y, 
Oake$  (2),  two  learned  Judges  adopt, 
and  the  third  does  not  dissent  from,  this 
view.  Then  comes  the  question  whether 
there  is  8u£Eunent  cause  shewn  to  influ- 
ence the  Court  to  alter  the  general  rule. 
The  application  is  not  made  on  the 
merits,  but  the  rule  adopted  by  the 
Admindtj  Court  is  relied  on.  The 
argument  is  that,  the  Court  of  Appeal 
having  adopted  the  rule,  have  laid  down 
that  in  all  cases  of  compulsory  pilotage 
this  rule  must  prevail.  I  do  not  think 
this  is  the  effect  of  the  decision.  The 
Master  of  the  Bolls  says  that  *'  the 
rule  which  has  been  adopted  in  the  Ad- 
miralty Court  in  similar  cases  ought 
also  to  obtain  in  the  Court  of  Appeal." 
It  was  never  suggested  that  the  rule 
would  be  the  same  in  other  Divisions.  If 
this  case  and  not  the  case  from  the  Ad- 
miralty Division  had  gone  to  the  Court 
of  Appeal,  a  totally  different  question 
would  have  arisen. 

Order  refused. 
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Solidton — William    Batham,    for    plaintiffs; 
Thomas  Cooper,  for  defendants. 


[IN  THE  APPELLATE  DIVISIONAL  COURT.] 
1877.     1  WATKiNS  (wppeUa/nt)  v.  peicb 
Nov.  21.  J  (respondent). 

Qame^-Tahmg^l  8f  2  Will.  4.  c.  32. 
«.  3. 


[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  1.] 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1877.     1     ELHOBB   AND  AKOTHBB  {appeU 

Dec.  7.  /    lants)  v.  huntbb  (respondent). 

Thames  Watermen  Act,  1859—"  Worked 
or  navigated** — Barges  towed  by  Steamer. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  8.] 


(2)  46  Law  J.  Bep.  (^.B.  246. 


Shipping  Co.,  Exca. 
[IN  THE  COMMON  PLEAS  DIVISION.]. 

1877.        "] 
Nov.  27,  28,  >  PABEOTT  V.  WATTS. 

29.        J 


Evidence  —  Hearsay  —  Declaration  ac-^ 
companying  Act — Statement  of  Deceased 
Vendor — Identification  of  Property. 

Statements  of  a  deceased  vendor^  made 
at  the  time  of  sale  to  indicate  the  property 
sold,  are,  for  the  purpose  of  its  identifica' 
tion,  admissible  in  emdeiice. 

Plaintiff  claimed,  under  a  surrender  of 
copyhold  lands  in  1845,  to  he  in  possession 
of  a  certain  piece  of  waste  land  within  the 
manor  of  M.,  purchased  by  him  from  B., 
the  then  tenant  in  possession,  who  was  0X90 
plaintiff* s  predecessor  in  title,  and  the  sur- 
renderor under  the  deed  of  surrender.  In 
order  to  identify  the  land  claimed  with 
a  parcel  of  land  described  in  the  deed 
of  surrender  as  "  the  common  piece  on 
the  Mvnd,**  the  plaintiff  stated  that  at  the 
time  of  the  purchase,  B.,  since  deceased^ 
went  over  the  land  ujith  him,  and  pointed 
out  to  him  "  the  comm^on  piece  on  the 
Mind.**     On  objection  to  this  evidence, — 

Held,  that  it  was  admissible,  as  adeeUir' 
ation  accompanying  and  explaining  an  act. 

This  was  an  actdon  of  trespass,  tried 
before  Hnddleston,  B.,  and  a  special  jorj, 
at  the  Manchester  Spring  Assizes,  1877, 
when  a  verdict  was  f onnd  for  the  plain- 
tiff, with  Is.  damages. 

The  plaintiff,  dj  his  statement  of 
daim,  sned  the  defendant  for  trespassing 
over  his  land  in  search  and  pursuit  of 
game.  The  defendant,  in  answer,  al- 
leged that  the  land  in  question  was  not 
the  land  of  the  plaintm,  but  was  the 
freehold  of  the  defendant;  and  further 
alleged  that  the  said  land  was  part  of  the 
waste  of  the  Royal  Manor  of  Maccles- 
field, whereon  the  customary  freeholders 
of  the  manor  had  a  right  to  shoot,  and 
that  the  defendant,  as  a  customaiy  free- 
holder of  the  manor,  committed  the 
alleged  trespasses  in  exercise  of  his  right 
of  shooting. 

At  the  trial,  the  plaintiff  produced 
Evidence  to  shew  he  was  copyhold  tenant 
of  a  &rm  of  the  Royal  Manor  of  liiaoolea- 
field,  called  the  Fox  Bank  IWm,  which 
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be  had  pxirobased  from  one  Boothby,  and 
bad  conveyed  to  bim,  by  surrender  and 
admittance,  in  1845,  and  tbat  in  tbat 
surrender,  as  well  as  in  all  previous  sur- 
renders of  tbe  same  farm  wbicb  bad 
taken  place  during  tbe  last  100  years,  a 
parcel  of  land  tberein  described  as  *'  tbe 
common  piece  on  tbe  Mind"  bad  been 
included  as  part  of  tbe  Fox  Bank  Farm, 
and  passed  witb  tbe  conveyance  of  tbe 
same.  Tbe  plaintiff  asserted  tbe  piece 
of  land  in  dispute  to  be  "  tbe  common 
piece  on  tbe  Mind,"  and,  in  order  to 
identify  it,  stated  tbat  at  tbe  time  of  tbe 
surrender  in  1845,  Bootbby,  since  de- 
ceased, tbe  then  surrenderor  and  tbe 
plaintiff's  predecessor  in  title,  went  over 
tbe  farm  witb  bim  and  pointed  out  to 
bim  "  tbe  common  piece  on  tbe  Mind." 
Tbe  plaintiff  also  proved  various  acts  of 
ownersbip.  In  tbe  result  a  verdict  was 
found  for  tbe  plaintiff,  witb  Is,  damages. 
A  rule  nisi  for  a  new  trial  was  after- 
wards obtained,  on  tbe  ground,  amongst 
otbers  (1),  tbat  tbe  learned  Judge  wits 
wrong  in  admitting  tbe  plaintiffs  evi- 
dence of  wbat  Bootbby  bad  told  bim. 

Mclntyre  and  F,  P.  Tondinson  sbewed 
cause  (on  Nov.  27,  28)  against  tbe  above 
rule,    and    citing    Sugden    on    Vendors^ 

S.  175,  lltb  ed.,  contended  tbat  the  evi- 
ence  was  admissible,  first,  to  shew  wbat 
was  parcel;  secondly,  as  part  of  tbe 
transaction ;  thirdly,  as  a  declaration 
against  interest. 

Ambrose  and  E,  Sutton  supported  tbe 
above  rule,  and  contended  that  tbe  evi- 
dence was  inadmissible  as  being  hearsay. 

Tbe  following  judraients  were  (on 
Nov.  29)  delivered  as  follows  : — 

Geovb,  J. — Tbe  evidence  of  identifi- 
cation which  was  objected  to,  was  to  tbe 
effect  that  tbe  person  last  seised,  one 
Boothy  since  deceased,  bad,  at  tbe  time  of 
the  purchase,  named  this  piece  to  tbe 


purchaser,  who  was  the  plamtiff  in  the 
present  action.  The  evidence  of  tiie 
plaintiff  was  as  follows : — '*  He  (Bootbby) 
pointed  out  to  me  the  common  piece  on 
tbe  Mind."  The  question  for  us  to  decide 
is  whether  that  evidence  was  admissible^ 
and  we  are  of  opinion  it  was. 

The  outgoing  purchaser,  or  vendor, 
takes  tbe  purchaser  over  tbe  land  in 
order  to  shew  him  tbe  parcels  (certainly 
tbe  usual  mode  of  indicating  the  property) 
and  in  saying,  this  is  tbe  parcel  named  in 
the  conveyance,  be  makes  a  statement 
wbicb,  to  my  mind,  amounts  to  a  decla- 
ration accompanying  an  act,  such  act 
being  the  delivery  of  tbe  deed,  and  on 
tbat  ground  1  hold  the  evidence  to  be 
admissible. 

It  also  would  be  admissible  as  a  dero- 
gation of  tbe  grant  of  tbe  seller,  and  as 
Bootbby  was  dead  it  would  be  a  declara- 
tion of  a  deceased  person,  and  moreover 
it  would  be  tbe  only  evidence  on  which 
tbe  purchaser  could  find  out  what  pro- 
perty was  meant  to  pass  by  tbe  convey- 
ance. True,  as  tbe  aefendant's  counsel 
argued,  it  was  hearsay  evidence,  but  tbe 
only  way  in  which  notorious  places  are 
known  is  by  hearsay  evidence.  No  case 
was  cited  baring  on  the  Question,  but  I 
know  of  no  case  by  which  in  principle 
this  evidence  could  not  be  admitted. 

LiNDLBY,  J. — ^With  regard  to  tbe  evi- 
dence of  identification  adduced  at  tbe 
trial,  1  bold  such  evidence  to  be  admis- 
sible. Tbe  plaintiff  had  bought  this 
piece  of  tbe  Mmd  in  1845  from  fioothby, 
who  was  then  in  possession,  and  I  appre- 
hend tbat  tbe  fact  of  wbat  be  then  bought 
is  a  fact  material  to  the  question  at  issue, 
and  in  that  case  wbat  tbe  vendor  said,  if 
accompanying  and  explaining  the  &ct,  is 
admissible;  and  moreover,  as  Bootbby 
was  dead,  it  might  amount  to  a  statement 
of  a  deceased  person  against  bis  interest. 


(1)  The  role  nisi  was  obtained  on  other 
groondfl,  but  these,  as  well  as  so  mnch  \ot  the 
aignments  and  the  judgment  of  the  Court  as  pro- 
ceeded upon  them,  are  omitted,  as  the  onlj  point 
on  which  it  is  considered  necessary  to  report  the 
CMC  if  the  question  of  admissibility  of  CTidence.  ] 


Solicitors — Stephens  &  Stephens,  agents  for  Par- 
rott, May  &  Sons,  Macclesfield,  for  plaintiff ; 
Lewis  &  Sons,  agents  for  Bimslay  &  Penstock, 
Macclesfield,  for  defendant. 
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HOLME  V.  BBUNSKILL  AND 
ANOTHER.* 


Principal  and  Surety — Discharge  of 
Surety  hy  Alteration  of  Contract  between 
Landlord  and  TenatU — New  Tenancy. 

The  defendants,  as  sureties  for  A,  B,,  in 
March,  1873,  entered  into  a  bond  with  the 
plaintiff,  which,  after  reciting  that  the 
plaintiff  had  agreed  to  let  from  year  to 
year  a  farm  called  B,  to  the  said  A.  B,, 
and  a  stock  of  700  sheep  which  had  been 
delivered  to  him,  contained  the  condition 
for  making  the  bond  void  if  the  said  A.  B, 
should  at  the  determination  of  the  said 
tenancy  deliver  up  to  tlie  plaintiff  the  like 
number  of  sheep  as  were  so  delivered  to 
him.  The  farm  B,  consisted  of  234  a^sres, 
and  was,  with  the  sheep,  let  to  A.  B,  at  the 
yearly  rental  of  210i.  On  the  dth  of 
November,  1875,  the  plaintiff  gave  A.  B. 
a  notice  to  quit,  which  was  not  a  good 
notice,  being  a  notice  to  quit  "  on  the  10th 
of  April,  1876,  or  at  the  expiration  of  his 
tenancy;"  but  afterwards,  on  the  Sth  of 
April,  1876,  the  plaintiff  and  A.  B,  agreed 
thai  a  certain  field  consisting  of  seven 
acres  should  be  given  vp  to  the  plaintiff, 
and  that  the  rent  should  be  reduced  by  101. 
as  from  the  10th  of  April,  1876.  In  the 
folloiving  year  the  plaintiff  gave  a  good 
notice  to  quit  for  the  10th  of  April,  1877, 
and  at  the  expiration  of  this  tinie  the 
sheep,  being  deficient  in  number,  the  de- 
fendants  were  sued  on  their  bond.  At  the 
trial  the  jury  found  that  the  new  agreement 
between  the  plaintiff  and  the  tenant  on  the 
8th  of  April,  1876,  did  not  make  any 
maierial  difference  as  regards  the  tenants 
capacity  to  perform  the  condition  in  the 
hand: — 

Held,  by  Denman,  J.,  after  reserving 
judgment  for  further  consideration,  that 
the  alteralion  in  the  a^eement  between  the 
plaintiff  and  A.  B.,  by  which  the  farm  was 
thus  diminished  in  the  number  of  acres  and 
the  rent  reduced,  was  such  as  necessarily 
to  make  ii  a  new  and  different  agreement, 
which,  not  having  been  assented  to  by  the 
defendants,  discharged  them  from  their 
bond,  notwitJistanding  such  alteration  did 

♦  Before  Denman,  J.,  on  further  considnration. 
Vol.  47.— <l.B.,  C.P.  &  Exch. 


not  make  any  material  difference  in  their 
risk. 

Held,  also,  that  the  tenancy  after  the 
10th  of  April,  1876,  was  a  new  tenancy, 
and  that  therefore  on  this  ground  also  the 
defendants  were  not  liable  in  this  action. 

The  plaintiff  vfes  the  owner  of  a  farm 
and  lands  called  Riggindale,  in  the  county 
of  Westmoreland,  which  consisted  of  234 
acres  (partly,  arable  and  partly  pasture 
land)  and  was  let  to  one  George  Brun- 
skill,  as  a  yearly  tenant,  at  the  rent  of 
210Z.  a  year. 

The  defendants  and  the  said  George 
BrnnskiU,  on  the  18th  of  March,  1873, 
entered  into  a  bond  with  the  plaintiff  for 
the  payment  of  1,000Z.,  subject  to  a  con- 
dition whereby  after  reciting  that  the 
plaintiff  had  agreed  to  let  to  the  said 
George  Bmnskill  from  year  to  year  the 
said  farm  and  lands  called  Riggindale,  and 
a  stock  of  700  heath-going  sheep,  as  re- 
gards the  arable  lands  from  the  2nd  of 
February,  1873,  as  regards  the  lands  for 
pasturage  and  sheep  from  the  10th  of 
April,  1873,  and  as  regards  the  dwelling- 
house  and  buildings  from  Whitsuntide, 
1873 ;  and  that  the  said  sheep  were  de- 
livered to  the  said  George  Brunskill  on 
the  11th  of  April,  1868,  and  consisted  of 
the  numbers,  species  and  quality  men- 
tioned in  a  schedule  to  the  said  bond, 
the  condition  was  that  "if  the  said 
George  Brunskill,  his  heirs,  executors  or 
administrators  did  and  should  at  the  de- 
termination of  the  said  tenancy  deliver 
up  unto  the  plaintiff,  his  heifB,  executors, 
administrators  or  assigns,  along  with  the 
said  farm  and  premises,  the  like  number, 
species  and  quality  of  good  and  sound 
sheep  as  were  delivered  to  the  said 
George  Brunskill  as  aforesaid,  and  of  the 
same  stock  or  of  the  offspring,  breed  or 
produce  thereof,"  Ac,  "  and  in  case  the 
said  stock  should  at  the  determination  of 
the  said  tenancy  be  reduced  or  dete- 
riorated in  numbers,  quality  or  value, 
did  and  should  pay  to  the  plaintiff,  his 
heirs,"  &c.,  "  compensation  for  such  re- 
duction or  deterioration  to  be  ascer- 
tained "  by  certain  persons  and  in  man- 
ner therein  mentioned,  and  "  did  and 
should,  yearly  and  every  year  during  the 
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said  tenancy,  pay  or  cause  to  be  paid  to 
the  plaintiff,  nis  executors,"  4c.,  "by 
way  of  rent  or  interest  for  the  said  sheep 
the  sum  of  35Z.,"  then  the  said  bond  was 
to  be  void. 

The  action  was  brought  against  the  de- 
fendants, as  such  sureties,  forl48Z.  18«.  Id,, 
damages  claimed  for  breaches  of  the 
condition  of  the  said  bond  in  this,  namely, 
that  on  the  28th  of  March,  1877,  when  it 
was  alleged  the  said  tenancy  had  been  de- 
termined, the  said  (George  Brunskill  did 
not  deliver  up  to  the  plaintiff,  along  with 
the  said  farm  and  lands  the  like  number, 
species  and  quality  of  sheep  as  were 
delivered  to  him  as  aforesaid,  and  further 
the  said  George  Brunskill  did  not  pay 
to  the  plaintiff  compensation  for  the  re- 
duction and  deterioration  of  the  said 
stock  of  sheep  which  had  been  ascertained 
in  the  manner  provided  by  the  said  con- 
dition to  amount  to  1321,  148.,  and 
further  also  he  did  not  pay  16^.  4^.  Id,, 
rent  due  for  the  said  sheep  from  the  10th 
of  April,  1876. 

The  cause  was  tried  before  Denman, 
J.,  at  Liverpool  at  the  last  Summer 
Assizes,  when  it  appeared  that  on  the 
9tb  of  November,  1875,  the  plaintiff  gave 
George  Brunskill  a  notice  to  quit  "on 
the  10th  of  April,  1876,  or  at  the  expira- 
tion of  his  tenancy,"  and  that  afterwards, 
but  before  the  10th  of  April, — namely, 
on  the  8th  of  April,  1876,  the  plaintiff 
and  the  said  George  Brunskill  came  to 
an  agreement,  by  which  a  field  called 
Bogfield,  part  of  the  farm  lands,  was 
given  up  to  the  plaintiff,  who  was  to  pay 
101,  a  year  less  rent  from  the  10th  of 
April,  1876.  The  tenancy  was  in  other 
respects  on  the  same  terms  as  before, 
and  it  continued  until  the  10th  of  April, 
1877,  when  it  ended  by  a  good  notice  to 
quit  given  by  the  plaintiff  in  1876. 

For  the  defendants  it  was  contended 
that  by  this  last  agreement  the  defend- 
ants were  discharged  from  liability  under 
their  bond  in  respect  of  the  breaches  for 
which  the  action  was  brought. 

The  learned  Judge  took  evidence,  and 
left  a  question  to  the  jury  as  to  the  ma- 
teriality of  the  alteration  in  the  original 
agreement,  the  nature  and  effect  of  which 
are  fully  stated  in  the  judgment ;  and  the 
jury,  having  found  against  the  defendants 


on  the  question  of  materialiiy  wlucb  was 
so  left  to  them,  the  learned  Judge  re- 
served judgment,  and  the  matter  was 
argued  before  him  upon  further  consi- 
deration in  the  early  part  of  the  Michael- 
mas Sittings  by 

Aspinall  and  0,  Grompion,  for  the  de- 
fendants, and 

Charles  RiLssell  and  Dickinson,  for  the 
plaintiff. 

In  addition  to  the  authorities  men- 
tioned in  the  judgment,  the  following 
were  referred  to  during  the  argument — 
The  Croydon  Commercial  Oas  Company  v. 
Dickinson  (1)  and  Skillett  v.  Fletcher  (2). 

Cur,  adv.  vult, 

Denman,  J.  (on  Dec.  21)  delivered 
the  following  judgment : — 

This  was  an  action  brought  by  the 
plaintiff  against  the  defendants  to  re- 
cover damages  for  non-performance  of 
certain  conditions  of  a  bond  by  one 
George  Brunskill,  for  whom  the  defen- 
dants were  sureties.  The  bond,  which 
was  dated  the  18th  of  March,  1873,  after 
reciting  that  the  plaintiff  had  agreed  to 
let  from  year  to  year  a  farm  and.  lands 
called  Biggindale  to  the  said  George 
Brunsldll,  and  a  stock  of  700  heath-going 
sheep  which  had  been  delivered  to  him, 
and  that  it  had  been  agreed  that  George 
Brunskill  and  the  defendants  should 
enter  into  the  said  bond  for  the  redeli- 
very of  the  said  sheep  or  their  offspring 
in  manner  thereinafter  expressed,  con- 
tained the  condition  that  the  bond  should 
be  void  "  if  the  said  George  Brunskill, 
lus  heirs,  executors  or  administrators, 
did  and  should  at  the  determination  of  the 
said  tenancy  deliver  up  to  the  plaintiff, 
his  heirs,  executors,  administrators  or 
assigns,  along  with  the  said  farm  and 
premises,  the  like  number  of  species  and 
quality  of  good  and  sound  sheep  as  were 
delivered  to  the  said  George  Brunskill  as 

(1)  45  Law  J.  Hep.  C.F.  860 ;  and  on  appeal, 
46  Law  J.  Rep.  C.P.  157 ;  «  c  l^vr  Rep.  1  CJP. 
Div.  707. 

(2)  35  Law  J.  Rep.  CP.  154;  8.  o.  Law  Rep. 
1  C.F.  217  ;  and  on  appeal,  36  Law  J.  Rep. 
C.P.  206 ;  8.  c.  Law  Rep.  2  C.P.  169. 
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aforesaid/'  &c.,  or  pay  a  sum  to  be 
assessed  by  arbitration. 

The  statement  of  claim  alleged  that 
the  tenancy  was  determined  on  the  28th 
of  March,  1877 ;  that  George  Bronskill 
did  not  deliver  np  to  the  plainti£P  the 
like  nnmber,  &c.,  of  sheep  as  were  deli- 
yered  to  him,  nor  pay  the  sum  assessed 
in  the  manner  provided  by  the  bond. 

The  fifu^ts  proved  at  the  trial  were  as 
follows : — The  plaintiff  was  owner  of  a 
farm  called  Biggindale,  consisting  of  234 
acres  partly  of  arable  and  partly  of  pas- 
ture land,  which  had  been  let  in  1868  by 
the  plaintiff's  &ther  to  George  Brunskill 
as  tenant  irom  year  to  year.  George 
Bmnskill  continned  to  be  tenant  from 
year  to  year  to  the  plaintiff  after  his 
other's  death.  Besides  the  234  acres 
the  letting  included  a  right  of  pasturing 
sheep  upon  the  commons  and  fells  ad- 
joining. On  the  9th  of  November,  1875, 
the  plaintiff  had  given  George  Brunskill 
a  notice  to  quit  **  on  the  10th  of  April, 
1876,  or  at  the  expiration  of  his  tenancy," 
Before  the  10th  of  April,  1876— -viz.,  on 
the  8th,  the  parties  met  and  agreed  that 
a  certain  field  of  seven  acres,  called  the 
Bogfield,  should  be  given  up  to  the 
pla^tiff,  and  that  George  Brunskill 
should  pay  lOZ.  less  rent  for  the  future 
as  from  the  10th  of  April,  1876. 

No  other  alteration  was  made  in  the 
terms  of  the  original  tenancy.  On  the 
5th  of  October,  1876,  the  plaintiff  gave 
George  Brunslall  a  notice  to  quit  for  the 
10th  of  April,  1877,  which  was  admitted 
to  be  a  good  notice  for  that  date.  At  the 
expiration  of  this  tenancy  the  sheep  were 
found  to  be  deficient  in  number  by  156, 
and  the  persons  named  in  the  bond 
assessed  the  amount  payable  in  respect 
thereof  and  of  some  sheep  rent  unpaid  at 
148Z.  ISa,  Id. 

Under  these  circumstances,  it  was  con- 
tended for  the  defendants,  at  the  trial, 
and  afterwards  upon  the  argument  upon 
farther  consideration,  that  the  arrange- 
ment made  on  the  8th  of  April,  1876, 
amounted  to  a  fresh  tenancy  as  from  the 
10th  of  April,  1876,  and  to  a  surrender 
by  operation  of  law  of  the  original 
tenancy;  and  that  the  plaintiff  could 
not  sue  in  respect  of  a  deficiency  of 
ahecp  arising  at  the  expimtion  of  the 
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new  tenancy  as  not  being  the  te- 
nancy contemplated  in  the  condition  of 
the  bond.  It  was  also  contended  that 
even  if  the  tenancy  could  be  considered 
as  the  same,  there  had  been  such  an 
alteration  in  the  terms  of  the  bargain 
between  George  Brunskill  and  the  plain- 
tiff, and  such  an  alteration  in  the  risk  of 
the  sureties,  as  to  discharge  the  sureties 
from  their  obligation. 

The  plaintiff  contended  that  the  te- 
nancy continued  until  the  10th  of  April, 
1877,  varied  only  in  its  terms  in  one 
particular,  but  still  remaining  the  same 
tenancy ;  and  that  the  alteration  in  the 
agreement  between  George  Brunskill  and 
the  plaintiff  was  not  one  material  to  the 
liability  of  the  defendants  in  respect  of 
the  breach  sued  for,  or  one  increasing  the 
risk  of  the  sureties. 

I  thought  it  best  to  take  evidence  at 
the  trial,  and  to  leave  the  following  ques- 
tion to  the  jury — "  Whether  the  new 
agreement  with  the  tenant  had  made  any 
substantial  or  material  difference  in  the 
relation  between  the  parties  as  regards 
the  tenant's  capacity  to  do  the  things 
mentioned  in  the  condition  of  the  bond, 
and  for  the  breach  of  which  the  action 
was  brought."  The  jnry,  having  found 
this  question  in  the  negative,  I  reserved 
judgment,  and  heard  the  case  ftilly  argued 
on  the  8th  of  November,  and  have  now 
to  pronounce  judgment. 

Before  proceeding  further  it  will  be 
convenient  to  state  shortly  the  nature 
and  effect  of  the  evidence  upon  the  ques- 
tion which  went  to  the  jury. 

It  appeared  that  the  Bogfield  which 
was  given  up  by  the  tenant  in  considera- 
tion of  the  abatement  of  lOL  of  the  total 
rent,  was  a  field  on  which  sheep  did  not 
usually  pasture,  and  which  produced  hay 
of  a  coarse  description,  fit  for  cattle  but 
not  for  sheep ;  and  that  the  same  farm 
in  the  hands  of  the  preceding  tenant  had 
supported  1,100  sheep,  but  that  tenant 
also  held  a  field  of  eighteen  or  twenty 
acres,  which  George  Brunskill  did  not 
hold  at  the  time  of  the  bond.  On  the 
other  hand,  it  appeared  that  the  Bogfield 
was  occasionally  used  for  pasturing  sheep, 
to  the  extent  of  twenty-five  sheep  at  a 
time  being  placed  on  it  and  an  adjoining 
field  of  five  aores,  and  that  it  was  used 
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(thongb  there  were  other  places  which 
could  be  equally  well  used)  during  the 
lambing  season. 

Several  witnesses  for  the  plaintiCE  said 
that  tlie  giving  up  of  the  Bogfield  would 
make  no  appreciable  difference  in  the 
power  of  the  land  to  support  700  sheep, 
the  sheep  being  kept  principally  on  the 
adjoining  heaths  and  fells,  and  only 
brought  on  the  farm  in  severe  weather ; 
but  on  cross-examination  one  or  more 
of  them  admitted  that  it  might  make  a 
little  difference ;  that  it  would  make  an 
appreciable  difference  in  the  spring ;  that 
it  might  make  a  difference  of  perhaps 
fifteen  ;  that  it  might  compel  the  fjEumer 
to  have  to  find  hay  elsewhere  either  for 
the  cattle  or  the  sheep ;  and  so  that  he 
would  make  less  profit  out  of  the  farm ; 
and  that  though  it  might  not  have  any 
effect  as  to  the  number  of  sheep,  it  might 
have  rendered  it  necessary  to  give  up  a 
couple  of  cattle. 

Upon  the  argument  it  was  contended 
for  tne  defendants  that,  taking  the  whole 
of  the  evidence  together,  it  was  clear 
that  there  was  such  an  alteration  as  to  be 
material  to  the  ability  of  the  tenant  to 
perform  the  condition  of  the  bond,  and 
no  evidence  amounting  to  evidence  for 
the  jury  to  the  contrary.  It  was  also 
contended  that  the  question  of  materiality 
is  not  for  the  jury,  but  that  I  was  bound 
to  hold  that  the  alteration  discharged  the 
sureties  without  reference  to  its  mate- 
riality, and  that  the  tenancy,  not  being 
the  same  tenancy  as  that  mentioned  in 
"the  bond,  the  condition  did  not  apply  to 
it,  nor  were  the  defendants  liable  in  re- 
spect of  any  omission  to  perform  its 
terms. 

In  order  to  decide  whether  there  is  an 
alteration  in  the  risk  such  as  to  discharge 
the  surety,  I  think  it  is  impossible  to  lay- 
down  an  absolute  rule  that  in  all  cases  it 
is  for  the  Judge  to  decide  as  matter  of 
law  whether  the  alteration  is  such  as  to 
have  that  effect  or  not.  There  must,  I 
think,  be  many  cases  in  which  the  Judge 
would  have  first  to  take  the  opinion  of 
the  jury  upon  the  question  whether  the 
alteration  was  of  such  a  character  as  to 
affect  the  surety  in  any  way  by  substan- 
tially or  materially  altering  the  risk.  By 
way  of  example,  I  think  it  impossible  to 


say  that  if  in  the  present  case  the  evi- 
dence were  that  the  landlord  and  tenant 
had  merely  agreed  that  the  landlord 
should  have  the  exclusive  use  of  a  small 
shed  on  the  premises  during  the  con- 
tinuance of  the  tenancy,  such  an  agree- 
ment would  necessarily  discharge  the 
surety.  I  think  it  would  in  such  case  be 
a  question  for  the  jury  at  the  most 
whether  the  shed  in  question  was  of  such 
importance — ^whether  it  played  so  mate- 
rial  and  substantial  a  part,  if  any  part  at 
all,  in  assisting  the  tenant  in  keeping  up 
the  stock  of  sheep^  as  that  the  depriving 
himself  of  it  by  allowing  the  use  of  it  to 
the  landlord,  would  render  him  less 
capable  of  performing  the  condition  of 
the  bond. 

In  the  present  case  I  think  that  if 
there  had  been  no  alteration  in  the  con- 
tract between  the  plaintiff  and  the  prin- 
cipal, and  the  tenancy  had  continued  the 
same,  it  would  have  been  a  question  for 
the  jury  upon  the  evidence  whether  the 
alteration  in  the  terms  of  the  tenancy,  so 
far  as  the  giving  up  of  the  Bogfield  was 
concerned,  did  make  any  matenal  differ- 
ence in  the  risk  in  the  sense  above  ex- 
plained ;  and  the  jury  having  in  effect 
found  that  it  did  not,  I  should  not  feel 
myself  justified  in  holding  the  contrary 
as  matter  of  law,  and  on  that  ground 
giving  judgment  for  the  defendants.  The 
matter  was  one  in  its  nature  far  more  fit 
for  the  consideration  of  a  special  jury 
of  the  county  of  Cumberland  than  for  a 
lawyer ;  and  I  cannot  even  say  that  I  am 
dissatisfied  with  the  view  they  took, 
though  I  might  possibly,  perhaps  through 
ignorance  of  sheep  farming,  have  como 
to  a  different  conclusion  upon  the  evi- 
dence if  it  had  been  for  me  to  decide  the 
question. 

But  as  to  the  other  contentions  of  the 
defendants,  viz.,  that  the  contract  be- 
tween the  plaintiff  and  the  principal  was 
a  different  contract,  and  that  the  tenancy 
was  a  new  tenancy  after  the  agreement  of 
April,  1876,  1  am  of  opinion  that  on  these 
grounds  the  sureties  are  not  liable.  I 
think  it  impossible  to  contend  that  the 
words  **  farm  and  lands  ciUled  Riggin- 
dale,"  in  the  recital  of  the  bond,  meant 
anything  except  Biggindale  farm  as  it 
then  existed,  viz.,  a  farm  of  234  acres,  in« 
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cladin^  the  Bogfield ;  and  though  in  one 
sense  it  would  still  be  called  Riggindale 
farm  after  the  new  agreement,  I  do  not 
think  that  that  fact  would  justify  me  in 
holding  that  I  could  reject  that  part  of 
the  recital  of  the  bond  as  immaterial. 
On  the  contrary,  I  think  that  it  was  a 
material  part  of  the  bond,  and  that  any 
such  alteration  of  the  holding  as  the 
diminution  of  the  farm  by  seven  acres, 
and  a  reduction  of  the  rent  by  lOZ.,  how- 
ever unprejudioial  it  may  in  fact  have 
been  to  the  surety,  is  on  the  face  of  it 
such  an  alteration  in  the  agreement  be- 
tween the  plaintiff  and  the  principal  as 
necessarily  to  make  it  a  new  and  dif- 
ferent agreement,  which,  unless  assented 
to  by  the  sureties,  must  discharge  them 
from  their  obligation.  Whitcher  v. 
Hall  (3)  and  The  North  Western  Railway 
Company  v.  Whin/ray  (4)  are  strong 
authorities  to  this  efEect;  and  I  do  not 
think  that  the  case  of  Sanderson  v. 
Aston  (5)  is  at  all  in  conflict  with  these 
decisions,  for  it  only  decides  that  where 
the  sureties  undertook  generally  to  be 
responsible  for  the  conduct  of  a  person 
"  as  clerk  and  traveller,"  without  any 
reference  in  the  bond  to  the  terms  of  the 
agreement  as  to  the  kind  of  notice  which 
was  to  be  given  by  either  party,  the 
mere  substitution  of  an  agreement  for  a 
one  month's  notice  for  an  agreement  for 
a  three  months'  notice  was  not  sufficient 
to  discharge  the  sureties. 

In  the  present  case  I  think  it  im- 
posible  to  say  that  the  alteration  was  not 
such  as  to  make  a  new  agreement  in  a 
particular  expressly  referred  to  in  and 
part  of  the  condition  of  the  bond,  and 
therefore,  within  the  authorities,  to  con- 
stitute an  altered  contract  for  the  per- 
formance of  which  the  sureties  had  given 
DO  undertaking. 

I  also  think  that  the  sureties  are 
entitled  to  succeed,  upon  the  ground 
that  the  tenancy  which  was  contemplated 
by  the  bond  ceased  by  the  operation  of  the 
notice  to  quit  given  in  November,  1875, 
followed  by  the  fresh  agreement  in  April, 

(3)  5  B.  &  C.  269. 

(4)  10  £xch.  Bep.  77 ;  s.  c  23  Law  J.  Bep. 
Kzch.  261. 

(6)  42  Tjaw  J.  Bep.  Exch.  64 ;  s.  c.  Law  Kep. 
S  Excli.  73. 
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1876.  The  only  distinction  which  was 
pointed  at  between  the  present  case  and 
that  of  Tayleur  v.  Wildin  (6),  which  was 
cited  for  the  defendants  (but  for  which 
distinction  it  would  be  precisely  in  point), 
is  that  in  that  case  the  notice  which  had 
been  given  was  a  good  notice  to  quit  on 
the  proper  day,  given  in  proper  time, 
whereas  in  the  present  case  the  notice 
was  given  too  late  to  be  a  good  notice  for 
the  day  for  which  it  gave  notice  to  quit. 
But  it  would  have  been  available  as  a 
notice  to  quit  in  the  following  year,  and 
was  not  therefore  wholly  void  or  neces- 
sarily inoperative,  and  therefore  it  ap- 
pears to  me  when  the  landlord  and 
tenant  agreed  together  that,  as  from  the 
day  mentioned  in  that  notice  as 
the  day  for  quitting,  the  rent  should  be 
reduced  and  a  field  given  up  by  the 
tenant,  the  tenancy  became  a  new 
tenancy  as  much  or  even  more  clearly 
than  was  the  case  in  Tayleur  v.  Wit- 
din  (6).  I  am  therefore  of  opinion  that 
file  defendants  were  not  responsible  for 
the  deficiency  of  sheep  which  existed  at 
the  expiration  of  this  new  tenancy  or  for 
the  non-payment  of  the  amount  assessed 
by  the  arbitrators  in  respect  of  that  defi- 
ciency. I  therefore  give  judgment  for 
the  defendants. 

Judgment  for  the  defendants. 


Solicitors— Johnstxjn  &  Harrison,  agents  for  Har- 
rison &  Little,  Penrith,  for  plaintiff;  J.  L. 
Morris,  agent  for  Arnispn  &  Co.,  Penrith,  for 
defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1877.     1       CAMPBELL  {appellant)  v. 
Nov.  23.   J     STRANGE  WAYS  {respondent). 

License — Keeping  Bog  vnthout — License 
subsequently  Obtained  on  same  Day — 
Fraction  of  a  Day — 80  Vict,  c,  5.  ss, 
5,8. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  6.] 


(6)  87  Law  J.  Rep.  Exch.  173 ;  b.  c.  Law  Rep. 
3  Exch.  303. 
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[IN  THE  COURT  OF  APPEAI..] 

(Appeal  from  the  Queen* 8  Bench  Division.) 

1877.     ' 
Nov.  28. 


ANGELL    V.    BADDELBT.* 


Sheriff — Interpleader — Return  to  Writ  of 
fi,  fa, — Side-bar  Rule — Bight  to  Immediate 
Return  pending  Interpleader  Issue. 

Fending  an  interpleader  issue  as  to  the 
property  in  goods  seized  by  a  sheriff  under 
a  writ  of  fi,  fa.^  the  execution  creditor  has 
not  an  absolute  right  to  an  immediate  return 
of  the  writ. 

A  sheriff  having  seized  certain  goods 
under  a  %vrit  of  fi.  fa.^  three  different  per- 
sons put  in  claims  to  separate  portions  of  the 
goods.  The  sheriff  interpleaded,  and  three 
separate  interpleader  orders  were  made.  One 
of  the  claimants  in  pursu^n>ce  of  the  order 
paid  into  Court  the  value  of  the  goods  claimed 
by  him,  to  an  amount  sufficient  to  answer 
the  debt.  The  other  two  claimants  disobeyed 
the  order;  but  the  sheriff ,  instead  of  selling 
the  goods  claimed  by  them^abamdoned  posses- 
sion of  the  whole.  The  plaintiff y  thereupon, 
obtained  a  side-bar  rule  calling  on  the  sheriff 
to  return  the  writ : — Held,  affirming  tJie 
judgment  of  the  Queen^s  Bench  Division, 
that  the  plaintiff  had  no  right  to  such  re- 
turn, and  that  the  side-bar  rule  ought  to  be 
set  aside. 

Tbis  was  an  appeal  from  an  interlocn- 
tory  order  of  the  Queen's  Bench  Division. 

The  plaintiff  obtained  judgment  against 
the  defendant  for  38?.,  and  instructed  the 
Sheriff  of  Middlesex  to  levy  an  execution 
upon  the  goods,  issuing  a  writ  of  ^.  fa.  to 
him  for  the  purpose. 

The  sheriff  entered,  and  thereupon  three 
persons  laid  claim  to  their  goods.  A  Mr. 
Ramus  claimed  the  goods  on  the  first 
floor,  under  a  bill  of  sale,  and  two  other 
persons,  Hunt  and  Baddelej,  lodgers, 
and  relations  of  the  defendant,  claimed 
those  on  the  ground  floor  and  second 
floor  respectively  as  their  own  property. 

The  sheriff  interpleaded,  and  an  in- 
terpleader summons  was  heard  before 
Lush,  J.,  on  the  28th  of  September, 
1877.  The  goods  were  valued  by  the 
sheriff  at  105Z.,  those   claimed    by  Mr. 

.  *  Coram   Bramwell, .  LJ.;   Brett,  L.J.;    and 
Cotton,  L.J. 


Bamus  at  45L,  and  those  claimed  by 
Hunt  tod  Baddeley  at  40Z.  and  201.  re- 
spectively. 

Lush,  J.,  made  three  separate  inter- 
pleader orders  in  the  usual  form,  ordering 
the  claimants  to  pay  into  Court  respec- 
tively the  sums  of  i5l.,  401.,  and  201.,  or 
to  find  security  for  the  same  amounts 
to  the  satisfaction  of  the  master  within 
seven  days,  and  that  on  such  payment 
the  sheriff  should  withdraw  from  the 
possession  of  the  goods  seized  under  the 
writ,  and  further  ordering  that  unless 
the  said  payments  should  be  made  or 
securities  given,  the  sheriff  should  proceed 
to  sell  the  goods  and  pay  the  amount 
realised  into  Court,  and  that  the  parties 
should  proceed  to  the  trial  of  an  inter- 
pleader issue,  such  issue  to  be  prepared 
and  delivered  by  the  plaintiff  within  ten 
days,  and  returned  by  the  defendant  with- 
in seven  days ;  the  issue  to  be  tried  at  the 
next  sittings  in  Middlesex. 

Ramus  paid  the  sum  of  45Z.  into  Court 
within  the  seven  days. 

Hunt  and  Baddeley  took  out  summonses 
for  further  time  for  their  payment,  and 
the  plaintiff  and  the  sheriff  consented  to 
allow  them  another  week  on  payment  by 
them  of  eleven  days'  possession  money 
and  6s.  Sd.  costs  to  the  sheriff. 

The  claimants  drew  up  no  orders  on 
this  consent,  but  on  the  12th  of  October 
applied  for  a  further  extension  of  time. 

The  summons  was  unavoidably  ad- 
journed till  the  15th,  when  the  claimants 
gave  notice  of  withdrawal  of  their  re- 
spective summonses. 

The  sheriff  was  still  in  possession  of 
the  goods  claimed  by  Hunt  and  Bad- 
deley, and  the  plaintiff  now  requested 
him  to  sell  them.  The  sheriff,  however, 
did  not  comply  with  this  request,  and 
shortly  afterwards  the  plaintiff  found  that 
he  had  withdrawn  from  possession. 

Thereupon  the  plaintiff,  on  the  19th  of 
October,  obtained  a  side- bar  rule  calling 
upon  the  sheriff  to  make  a  return  to  the 
writ  of  fi.  fa.  within  four  days. 

The  sheriff  then  applied  for  and  ob- 
tained from  Lopes,  J.,  in  chambers  an 
order  setting  aside  the  side-bar  rule  with 
costs. 

The  order  of  Lopes,  J.,  was.  aflSrmed 
on  appeal  by  the  Queen's  Bench  Division, 
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the  Court  consisting  of  tbe  Lord  Cbief 
Jastice  and  Mr.  Justice  Mellor. 

Against  this  decision  the  defendant  now 
app^ed. 

O.  E,  Lyon,  for  the  defendant. — The 
claimants  Hunt  and  Baddeley  have  not 
complied  with  the  order  of  Lush,  J., 
and  the  sheriff  consequently  had  no 
right  to  withdraw.  If  Eamus  succeeds  in 
his  interpleader,  the  plaintiff  will  have  no 
remedy,  except  by  bringing  an  action 
against  the  sheriff,  and  we  do  not  wish  to 
have  that  trouble  and  expense. 

[Brawwell,  L.J. — But  how  could  a  re- 
turn to  the  writ  help  you  ?] 

We  wish  to  know  authoritatively  what 
has  been  done.  We  do  not  want  the 
delay  of  an  action. 

[Brett,  L.J. — In  an  action  you  could 
not  have  costs  as  between  solicitor  and 
client.] 

The  sheriff  as  a  general  rule  is  bound  to 
return  the  writ  on  request,  see  Watson 
on  Sheriffs,  Ch.  V.,  sect,  iii.,  and  the  inter- 
pleader issue  does  not  afford  a  reason  why 
he  should  not  do  so.  We  cannot  proceed 
against  the  sheriff  till  he  has  been  ruled 
to  return  the  writ. — See  Morland  v.  Leigh 
(1),  ChiUy^s  Practice,  p.  670.  The  sheriff 
has  not  complied  with  the  order  as  he  was 
bound  to  do — Cleaver  v.  Fisher  (2).  He 
is  therefore  now  in  the  wrong,  and  the 
execution  creditor  ought  not  to  be  forced 
to  wait  for  his  remedy.  The  sheriff  may 
die  or  go  out  of  office  before  the  inter- 
pleader is  decided,  and  then  we  should 
lose  our  remedy. 

[Bramwbll,  L.J. — Is  not  j^our  proper 
remedy  to  attach  the  sheriff  for  con- 
tempt ?] 

That  will  do  us  no  good.  We  want 
our  rights,  and  not  to  punish  the  sheriff. 

Cock,  for  the  sheriff. — The  sheriff  has 
only  done  wh&t  has  been  the  usual  prac- 
tice for  many  years.  If  the  shenff  is 
satisfied  that  Biunus's  claim  is  not  a  sub- 
stantial one,  and  that  the  money  paid  into 
Ck)urt  by  him  will  be  available  to  satisfy 
the  debt,  he  may  in  his  discretion  with- 
draw from  possession  of  the  other  goods, 

m  1  Stark.  380. 

(2)  2  DowL  P.O.  (K.S.)  292. 


and  the  plaintiff  has  no  right  to  harass 
him  with  an  application  like  the  present 
till  it  is  shewn  that  he  is  wrong.  If  it 
turns  out  that  the  sheriff  has  made  a  mis- 
take, the  defendant  will  be  in  precisely 
the  same  position  after  the  interpleader 
has  been  tried  as  if  the  sheriff  now  made 
a  return. 

[Bbbtt,  L.J.— Why  should  not  the 
sheriff  make  a  retam  P] 

Because  he  cannot  baj  fieri  feci  till  he 
knows  whether  the  goods  claimed  by 
Ramus  are  available  or  not.  Neither 
fisri  feci  nor  nulla  bona  would  be  a  true 
return  at  present,  and  a  return  of  the 
facts  would  be  a  bad  return. 

[Bramwell,  L.J.— That  would  appear 
to  be  so  from  the  cases  of  De  Moranda  y. 
Dunki/n  (3)  and  'Hamilton  v.  Dalziel  (4), 
where  the  sheriff  was  held  not  bound  to 
return  a  writ  of  capias  where  a  special 
bailiff  is  appointed.  But  why  should  not 
the  return  be  postponed  ?] 

It  would  be  of  no  use.  It  is  the  in- 
variable practice  to  set  it  aside,  and  we 
contend  tnat  the  discretion  of  the  Court 
below  was  properly  exercised  in  doing  so. 

Lyon  replied. 

Bramwell,  L.J. — I  think  there  is  no 
doubt  that  this  appeal  ought  to  be  dis- 
missed. 

I  am  quite  certain  that  if  the  side-bar 
rule  were  a  matter  of  right,  and  the 
plaintiff  insisted  on  obtaining  it,  the  sen- 
sible thing  would  have  been  for  the  Court 
to  have  enlarged  the  time  for  making 
the  return  till  after  the  issue  had  been 
tried.  The  return  before  that  time  would 
be  quite  unprofitable  and  useless  if  the 
sheriff  wore  to  return  the  true  state  of 
facts.  But  I  am  of  opinion  that  the  side- 
bar rule  was  not  a  matter  of  right,  and 
the  learned  Judge  had  a  discretion  to  set 
it  aside  if  he  thought  it  had  been  impro- 
perly taken  out. 

Let  us  see  how  the  case  stood.  Certain 
goods  were  seized  as  tbe  goods  of  the 
debtor.  Then  three  different  claimants 
come  forward,  and  three  interpleader 
orders  are  made  in  the  usual  form,  to 
the  effect  that  on  payment  into  Court  of 


(3)  4  Tenn  Bep.  110. 

(4)  2W..'''    ■    — 


.  Black.  052. 
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certain  sums  by  the  respective  owners 
the  sheriff  is  to  withdraw,  bat  if  they 
&il  to  pay  the  money  in,  he  is  to  sell  the 
goods.  Now,  here,  I  am  almost  inclined 
to  think  that  the  sheriff  has  misinter- 
preted the  order.  It  almost  looks  as  if 
he  had  fallen  into  a  wonderful  mistake, 
namely,  that  the  order  permits  him,  if 
enough  money  to  satisfy  the  debt  is  paid 
into  Court  under  one  interpleader  order,  to 
withdraw  as  to  all.  But  I  do  not  think 
a  gentleman  with  the  experience  of  the 
sheriff  of  Middlesex  can  really  have 
thought  so.  However,  one  of  the  debt- 
ors has  paid  in  a  sufficient  sum  to  satisfy 
the  claim,  and  the  sheriff  has  withdrawn 
in  the  other  cases  without  selling.  The 
consequence  is  that  if  the  claimant  who 
has  paid  the  money  into  Court  succeeds 
in  the  issue,  the  execution  creditor  is  en- 
titled to  say  to  the  sheriff,  **  Where  are 
the  goods  you  were  ordered  to  sell,  or 
the  proceeas  of  them?'*  And  if  the 
sheriff  cannot  give  a  satisfactory  answer 
he  is  liable.  He  may  then  be  called  upon 
to  make  a  return  to  the  writ,  and  if  he  says 
"  nulla  bona  *'  he  is  liable  for  not  having 
kept  the  goods  or  sold  them ;  or  if  he 
says  *^ fieri feciy**  the  answer  is,  "then 
hajid  over  the  money."  Therefore  in  the 
event  of  Ramus  succeeding,  the  plaintiff 
will  have  a  sufficient  remedy  against  the 
sheriff.  If  Bamus  fails,  the  money  he  has 
paid  in  is  sufficient  to  satisfy  the  claims 
and  the  sheriff  will  have  proved  to  be  in 
the  right.  Therefore  whether  Ramus 
succeeds  or  not  the  plaintiff  is  adequately 
protected.  But  the  plaintiff  says,  and 
says  justly,  **  If  Ramus  succeeds  against 
me,  instead  of  having  the  money  in  Court 
and  a  certain  present  remedy,  I  shall  only 
have  a  right  of  action  against  the  sheriff, 
which  is  not  so  good  a  thing."  To 
that  objection  there  are  two  answers.  In 
the  first  place,  I  think  that  if  the  plaintiff 
were  likely  to  be  prejudiced  by  the  action 
of  the  sheriff  he  should  at  once  go  to  the 
Court  or  a  Judge  and  claim  the  benefit  of 
the  interpleader  order,  and  call  upon  the 
sheriff  either  to  sell  the  goods  or  to  pay  the 
money  into  Court.  That  seems  to  me  to 
be  the  plaintiffs  true  remedy.  But  I  am 
not  by  any  means  sure  whether,  if  I  were 
asked  to  grant  the  order,  I  would  do  so, 
and  for  a  very  cogent  reason.     Suppose  a 


debt  for  about  40Z.  The  sheriff  enters,  and 
finds  500L  worth  of  goods,  and  seizes  one 
chattel  in  the  name  of  the  whole.  Then 
it  turns  out  there  ai^  twenty  claimants 
to  the  goods,  each  claiming  25Z.  worth. 
What  then  is  the  sheriff  to  do  ?  If  he 
sells  the  goods  of  A.  under  the  interpleader 
he  may  be  wrong.  So  of  B.,  and  so  of 
all  the  twenty  claimants.  Then  are  all 
the  goods  to  be  sold  in  order  that  the 
plaintiff  may  be  sure  to  have  money  in 
Court  to  answer  the  debt  ?  I  am  by  no 
means  sure  that  if  the  sheriff  sold  the 
whole  500Z.  worth  to  satisfy  the  debt  of 
40Z.  he  would  not  have  got  out  of  one 
difficulty  onlv  to  get  into  another,  since 
he  might  be  uable  to  an  action  for  an  ex- 
cessive levy.  I  think  in  such  a  case  the 
sheriff  ought  to  be  encouraged  in  the  ex- 
ercise of  his  discretion.  In  these  cases 
sheriffs,  and  those  whom  they  employ, 
are  not,  as  a  ^rule,  unduly  reluctant  to 
sell,  and  I  think  that  it  is  not  a  bad  thing 
that  the  Courts  should  encourage  the 
sheriff  in  this  direction,  and  say  to  him, 
"  Do  not  sell  more  than  you  are  obliged 
to  sell.  If  you  can  trust  to  the  unfounded 
nature  of  a  claim,  or  to  your  ability  to 
make  a  second  seizure,  and  choose  to  run 
the  risk,  you  can  do  so  without  being 
called  to  account  before  you  are  proved 
to  have  been  wrong."  And  if  we  look  at 
the  present  case  we  shall  see  that  at  pre- 
sent the  plaintiff  has  suffered  no  wrong, 
and  the  sheriff  has  done  only  what  he 
ought  to  be  encouraged  to  do. 

It  is  said  that  the  sheriff  could  make 
a  return  to  the  writ  by  telling  the  truth. 
And  no  doubt  he  could,  but  many  such 
returns  have  been  quashed  for  insuffi- 
ciency. Suppose  he  returns  thus :  **  I 
have  seized  certain  goods,  but  whether 
of  the  defendant's  I  do  not  know."  That 
would  be  the  kind  of  return  he  would 
have  to  make  here.  "  I  have  seized  cer- 
tain goods ;  one  Ramus  has  claimed  them. 
There  has  been  an  interpleader  order,  and 
Ramus  has  paid  money  into  Court  to 
abide  the  event."  That  would  be  a  good 
return  so  far ;  but  then  he  would  have  to 
go  on  :  "I  have  also  seized  certain  other 
goods,  but  whether  of  the  defendant's  or 
not  I  cannot  say ;  but  there  has  been  an 
interpleader  order  directing  the  goods  to 
be  sold  unless  certain  sums  were  paid 
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into  Conrt  by  the  claimants.  Tbe  olaim- 
anto  have  not  paid  the  money  into  Goort^ 
and  I  have  not  sold  the  goods."  What 
woald  happen  then  ?  Would  the  return 
be  quashed  as  insufficient,  or  could  an 
action  be  maintained  against  the  sheriff 
for  not  selling  ?  I  think  it  would  be  a 
bad  return,  being  neither  nuUa  hoiia  nor 
fieri  feci.  If  it  is  said  that  the  return 
gives  the  plaintiff  aright  to  direct  the 
sheriff  to  sell — as  by  a  wrifc  of  "  vendiiioni 
exponas'*  (which  I  don't  think  is  the 
case),  the  answer  is  that  he  has  that  right 
already.  It  seems  to  me,  therefore,  that 
the  side-bar  rule  ought  not  to  have  been 
granted.  It  is  of  no  use  whatever;  it 
oocasiunH  great  trouble  and  expense,  and 
does  not  farther  the  plaintiff's  case  in  the 
slightest  degree.  I  therefore  think  that 
this  appeal  ought  to  be  dismissed,  and 
that  Mr.  Justice  Lopes  and  the  Court  be- 
low were  perfectly  right. 

Bbstt,  L.  J. — I  am  not  prepared  to  say 
that  the  sheriff  acted  rightly  in  this  case, 
nor  that  he  had  any  discretion  to  act  as 
he  did  after  the  interpleader  order,  though 
before  the  interpleader  order  he  undoubt- 
edly had.  But  after  the  sheriff  has  ap- 
plied for  an  interpleader  order  with  re- 
gard to  each  claimant,  and  has  obtained 
protection  for  himself  on  certain  terms, 
he  is  bound  to  obey  the  interpleader 
order ;  and  I  am  inclined  to  think  that 
when  the  money  ordered  to  be  paid  by 
any  claimant  is  not  paid,  the  sheriff  is 
bound  to  sell  and  to  pay  the  money  into 
Court,  and  that  he  might  be  attached  for 
disobedience  to  the  order.  But  it  is  not 
necessary  to  decide  that  point.  The  only 
ground  on  which  I  can  agree  with  the 
decision  in  question  on  this  appeal  is  that 
Mr.  Lyon  has  not  made  out  an  absolute 
right  to  an  immediate  return  to  the  writ. 
I  do  not  think  Mr.  Lyon  has  made  that 
out,  and  if  not  it  seems  to  me  that  it  fol- 
lows that  the  Court  have  a  discretion 
whether  they  will  set  aside  the  side-bar 
role  or  not. 

Now  the  true  test  whether  the  plaintiff 
has  an  absolute  right  to  the  side-bar  rule 
or  not  is  this — Could  an  immediate  re- 
turn be  of  any  use  to  the  person  insisting 
on  it  ?  No  present  answer  that  the  she- 
riff  could  make  would  be  of  any  use  what- 
Vox.  47.-Q,B.,  C.P.  &  ExcH. 


ever.  It  would  be  a  most  futile  return 
to  make,  and  therefore  I  am  of  opinion 
that  this  judgment  is  right,  and  ought  to 
be  affirmed. 

Cotton,  L.  J. — I  agree  that  this  appeal 
ought  to  be  dismissed,  for  the  reasons 
given  by  my  brother  Brett.  I  think  there 
must  be  a  discretion  in  the  Conrt  as  to 
whether  or  no  the  sheriff  shall  be  ordered 
to  make  a  return,  and  in  the  absence  of 
any  absolute  immediate  right  to  call  for  a 
return,  the  Court  have  discretion  to  order 
whether  the  side-bar  rule  shall  stand  or 
not.  The  point  which  weighs  with  me  as 
to  the  right  to  a  return  is  that  I  cannot 
see  how  &e  plaintiff  could  be  benefited 
by  it.  He  cannot  bring  his  action  till 
after  the  interpleader  issue  is  determined. 
His  only  present  relief  would  be  by  an 
application  to  enforce  the  directions 
of  the  interpleader  order.  I  am  not 
inclined  to  say  that  the  sheriff  had  any 
right  to  give  up  the  goods  in  the  present 
case,  but  it  is  not  necessaiy  to  decide  that 
point,  as  the  only  relief  to  which  the 
plaintiff  is  entitled  is  to  apply  to  the 
Court  to  enforce  the  original  order.  In 
that  case  the  sheriff  would  have  to  answer 
the  application,  and  the  Court  would 
have  a  discretion  which  they  might  exer- 
cise either  way ;  but  that  is  the  only 
form  of  relief  to  which  the  plaintiff  is 
entitled. 

Appeal  diamissed. 


Solicitors— F.  J.  Angell,  for  appellant ;  Maynard. 
for  the  sheri^ 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877.       f  LESLIE    AND     OTHERS    (appeU 

Nov.  28.  <      lants)  v,  pitzpatbick  (re- 
Dec.  1.    1,     spondent). 

Infa/nt — Master  and  ServoAit — Coniract 
of  Service  —  Employer's  and  Workman's 
Act,  1875  (38  ^  39  Vict  c.  90),  s.  4. 

fFor  the  report  of  the  above  case,  see 
47 'Law  J.  Rep.  M.C.  22.] 
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[IN  THE   court   of   APPEAL.] 
(Appeal  from  the  Qiieen'a  Bench  Division.) 
1877.    1 

Nov.  30.   >  WARD  V.  HOBBS.* 

Dec.  6.  J 

Fahe  Representation — Sale  of  Animals 
in  Public  Marlcet — Implied  Representation 
of  Freedom  from  Infectioits  Disease — 32  ^ 
33  Vict.  c.  70  (Gontagious  Diseases 
(Animals)  Act),  s.  57. 

The  defendant  sent  pigs,  infected  mfh  a 
contagious  disease,  for  sah  to  a  public 
marlcet  (which  is  an  offence  under  section 
h7  of  the  Gmitagious  Diseases  (Animals)  Act, 
1869).  The  plaintiff  bought  the  pigs, 
which  infected  other  pigs  in  his  possession, 
causing  him  great  loss  and  expense.  In 
an  action  for  breach  of  warranty  and 
false  representation, — Held  (reversing  the 
decision  of  the  Queen^s  Bench  Division), 
that  the  mere  act  of  exposing  the  pigs  f(yr 
sale  in  a  public  market  was  no  evidence  of 
an  implied  representation  by  the  defendant 
that  they  were  free  from  infection,  or  that 
he  did  not  know  them  to  be  infected. 

This  was  an  appeal  from  a  decision  of 
the  Queen's  Bench  Division,  reported  46 
Law  J.  Rep.  Q.B.  473,  where  the  facts 
are  fully  stated. 

The  action  was  for  breach  of  warranty 
and  false  representation,  on  the  sale  by 
the  defendant  to  the  plaintifE,  at  a  public 
market,  of  certain  pigs,  which  were  suf- 
fering at  the  time  of  sale  from  typhoid 
fever. 

The  plaintiff  claimed  damages  for  the 
loss  of  the  pigs  sold,  and  of  others  which 
were  infected  by  them ;  and  also  for  the 
expense  of  endeavouring  to  core  them, 
and  for  the  loss  of  the  use  of  300  acres 
of  stubble  which  were  rendered  tempora- 
rily useless  by  them. 

The  conditions  of  sale  contained  the 
following  provisions : — 

"  The  lots,  with  all  faults  and  errors  of 
description  (if  any),  to  be  paid  for  and 
removed  at  the  buyer's  expense  imme- 
diately after  the  sale." 

"  No  warranty  will  be  given  by  the 
auctioneer  with  any  lot ;  and  as  the  lots 


*  Coram  Bramwell,  L.J. 
Cotton,  L.J. 


Brett,  L.  J. ;    and 


are  open  for  inspection  previous  to  the 
commencement  of  the  sale,  no  compensa- 
tion shall  be  made  in  respect  of  any 
fault  or  ^rror  of  description  of  any  lot  in 
the  catalogue." 

Brett,  L. J.,  before  whom  the  case  was 
tried,  ruled  iiiat  there  was  no  warranty. 

The  jury  found  that  the  defendant  knew 
at  the  time  of  the  sale  that  the  pigs  were 
suffering  from  a  disease  which  rendered 
them  worthless,  and  a  verdict  was  en- 
tered for  the  plaintiff  for  661.  19s. 

Judgment  was  stayed ;  and  on  motion, 
pursuant  to  leave  reserved,  to  enter 
judgment  for  the  defendant,  on  the 
ground  that  there  was  no  evidence  of 
false  representation,  the  Divisional  Court 
gave  judgment  for  the  plaintiff,  holding 
that  the  act  of  the  defendant  in  sending 
the  pigs  for  sale  to  a  public  market,  from 
which  animals  infected  with  a  contagious 
disease  are  excluded  by  law  (1),  was  an 
implied  representation  that  the  pigs  were 
not  so  infected  to  his  knowledge. 

Against  this  decision  the  defendant 
now  appealed. 

J.  J.  Powell  and  H.  D.  Oreene,  for  the 
appellant. — The  mere  fact  that  the  de- 
fendant sold  the  pigs  in  the  market  can- 
not be  regarded  as  evidence  of  a  repre- 
sentation that  they  were  not  diseased  to 
his  knowledge,  especially  considering  that 
he  guarded  himself  by  the  condition  that 
the  pigs  were  sold  with  all  faults.  The 
plaintiff  will  rely  on  the  case  of  Bodger  v. 
Nicholls  (2).  But  in  that  case  there  was 
evidence  that  the  defendant  had  actually 
represented  the  beast  sold  as  a  "  healthy 
cow ; "  and  what  is  there  said  by  Black- 
bum,  J.,  in  accordance  with  the  plain- 

(1)  By  32  &  S8  Vict.  c.  70.  8.  67,  "If  any 
person  exposes  in  a  market,  or  foir,  or  other 
public  place  where  horses  or  animals  are  com- 
monly exposed  for  sale,  or  exposes  for  sale  in  any 
sale-yard,  whether  public  or  private,  or  places  in 
a  lair,  or  other  place  adjacent  to,  or  connected 
with  any  market  or  fair,  or  where  horses  or  ani- 
mals are  commonly  placed  before  exposure  for 

sale he  shall  be  deemed  guilty  of  an 

ofience  against  this  Act.  unless  he  shews  to  the 
satisfaction  of  the  justices,  before  whom  he  is 
charged,  that  he  dia  not  know  of  the  same  being 
so  affected,  and  that  he  could  not  with  reasonable 
diligence  have  obtained  such  knowledge.*' 

(2)  28  Law  Times,  N.S.  441. 
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tiff's  contention  bore,  is  merely  dn  obiter 
cUetum,  The  contract  expressed  between 
the  parties  is  this  :  "  These  pigs  may  have 
faults;  I  do  not  say  they  have  not.  I 
sell  them  as  they  are."  Into  this  the 
pluntiffs  seek  to  import  a  farther  implied 
contract. 

[Bbbtt,  L.  J. — No ;  they  say  there  is  an 
implied  representation.  Bramwell,  L.J. 
— The  contention  is  that  to  expose  these 
pigs  in  the  market  is  the  same  as  saying, 
"These  pigs  have  no  infections  disease 
that  I  know  of."] 

Bnt  then  there  is  an  express  condition 
which  negatives  snch  an  implication. 
The  only  form  in  which  the  plaintiff  can 
bring  his  action  is  "deceit,  for  there  is 
no  warranty,  and  the  breach  of  statutory 
duty  would  not  give  a  cause  of  action. 
Lush,  J.,  it  is  true,  says  that  it  is  like 
exposing  a  glandered  horse  for  sale,  which 
is  an  indictable  offence— see  The  Queen  v. 
Henson  (3).  But  that  is  because  human 
beings  may  be  affected  with  glanders, 
and  the  exposing  of  a  glandered  horse 
for  sale  is  mdictable  as  a  nuisance.  If 
the  action  is  for  deceit,  it  fails  be- 
cause there  is  no  representation.  The 
fallacy  which  runs  through  the  contrary 
assumption  is  a  confusion  between  a  re- 
presentation by  a  man  that  he  is  inno- 
cent and  the  presumption  of  law  that  he 
is  innocent.  The  presumption  of  law  is 
based  upon  an  inference,  which  no  doubt 
the  people  in  the  market  may  probably 
draw.  But  that  is  not  a  representation. 
In  all  cases  of  false  representation  some- 
thing has  been  either  said  or  done  for  the 
purpose  of  inducing  a  belief,  as  in  the 
case  of,  a  false  pretence  by  a  cheqae,  by 
wearing  a  cap  and  gown  at  Oxford,  &c. 
If  there  was  a  representatiou,  it  must 
be  shewn  to  be  fisdse  to  the  defendant's 
knowledge,  and  it  must  also  be  shewn 
that  the  plaintiff  was  influenced  by  the 
representation.  There  is  no  evidence  to 
support  either  of  these  conclusions  in  the 
present  case. 

H.  McUthews  and  BroSy  for  the  plain- 
tiffs.— There  was  evidence  in  this  case 
that  the  defendant  knew  that  the  pigs 
were  suffering  from  a  contagious  disease. 
If  he  sent  pigs  to  market  in  such  a  con- 

(3)  Dears.  C.C.  24. 


dition  scienter,  that  is  in  itself  a  complete 
cause  of  action,  without  any  representa- 
tion as  to  the  condition  of  the  pigs — Cooke 
V.  WaHng  (4),  Smith  v.  Oreene  (5). 

[Cotton,  L.J. — In  Smith  v.  Greene  (5) 
the  question  was  one  of  damages  in  an 
action  on  a  warranty.  Brett,  L.J. — Cook 
V,  Waring  (4)  was  a  different  case.  There 
the  plaintiff  did  not  take  the  cattle  volun- 
tarily.] 

In  the  present  case  the  doctrine  of 
Fletcher  v.  Bylands  (6)  applies.  The 
diseased  cattle  are  like  a  wild  beast  to  be 
kept  in  by  the  owner,  on  pain  of  da- 
mages. 

[Beett,  L.J. — But  these  are  not  the 
points  that  were  raised  at  the  trial.] 

As  to  the  point  really  discussed,  if 
a  man  sends  cattle  to  a  place  to  which 
it  is  illegal  to  send  them  when  in  a 
state  of  disease,  that  is  some  evidence 
that  he  intended  to  represent  the  cattle 
as  not  being  diseased  to  his  knowledge. 
It  must  be  taken  that  the  people  attend- 
ing the  market  must  have  inferred  that 
the  defendant  would  not  have  sent  the 
pigs  to  market  if  he  knew  that  they  were 
diseased,  and  that  the  defendant  knew 
they  would  naturallv  draw  that  inference. 
There  are  no  cases  m  point  except  Uodger 
V.  Nichols  (2). 

[Brett,  L.J. — There  is  the  case  of 
Schneider  v.  Heath  (7),  in  which  a  rotten 
ship  was  sold  "with  aJl  faults,"  and  the 
purchaser  was  not  permitted  to  set  aside 
the  sale  for  fraud.] 

But  in  that  case  there  was  no  statu- 
tory duty  imposed  on  the  vendor.  Here 
the  implication  arises  out  of  the  statute. 

[Brett,  L.J.— You  say  the  fact  of  the 
act  of  the  vendor  being  a  crime  makes 
the  difference  ?] 

It  is  not  conclusive  that  there  has  been 
a  representation,  but  it  is  evidence  to  go 
to  the  jury.  The  question  is  whether  a 
certain  inference  of  fact  can  be  drawn  by 
the  jury.  It  is  clear  that  conduct  may 
amount  to  a  representation.     The  mere 

(4)  2  Hurl.  &  C.  332 ;  s.  c.  32  Law  J.  Rep. 
£xch.  262. 

(5)  46  Law  J.  Rep.  C.P.  28  ;  s.  c.  Law  Rep.  1 

(6)  37  Law  J.  Rep.  Exch.  161 ;  b.  c.  Law  Rep. 
3  H.L.  330. 

(7)  3  Campb.  506. 
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act  of  sale  has  been  held  a  representation 
of  title,  in  EichhoUz  v.  Bannister  (8) 
— "which  qualified  the  decision  in  Morlcy  v. 
Attenborough  (9), — becanse  the  natnral 
inference  from  the  sale  is  that  the  vendor 
has  title.  Here  the  natural  inference 
from  the  defendant  sending  the  pigs  to 
market  is  that  he  does  not  know  that 
they  have  a  contagions  disease.  If  not, 
he  would  be  committing  a  crime,  and 
there  is  always  a  presumption  of  law  that 
a  man  is  innocent  rather  than  guilty. 

[Cotton,  L.J. — Assuming  that  the  in- 
ference is  reasonable,  does  that  justify  us 
in  holding  that  the  defendant  is  making 
a  representation  ?] 

Yes,  when  coupled  with  the  further 
proposition  that  the  defendant  knew  what 
inference  people  would  draw. 

[Beett,  L.J. — ^And  also  that  unless  they 
drew  that  inference,  no  one  would  buy 
the  pigs.] 

H.  D.  Greene  in  reply. — The  criminal 
law  has  nothing  to  do  with  this  case. 
The  inference  that  a  man  is  innocent 
is  purely  a  rule  of  the  criminal  law, 
and  has  nothing  to  do  with  the  ques- 
tion of  representation.  On  the  oppo- 
site hypothesis  every  man  who  does 
anything  must  be  held  to  inake  a  repre- 
sentation that  he  is  not  acting  illegally. 
But  the  inference  drawn  by  ofie  man  is  a 
different  thing  from  a  representation 
made  by  another.  If  there  is  no  repre- 
sentation,  there  is  no  cause  of  action. 
In  Hill  V.  Balls  (10)  a  glandered  horse 
was  brought  by  the  defendant  to  a  repo- 
sitory for  sale.  The  plaintiff  bought  it, 
and  put  it  among  other  horses  which  it 
infected ;  but  it  was  held  that  there  was 
no  cause  of  action.  Here  if  anywhere, 
the  rule  of  caveat  emptor  applies.  There 
was  no  warranty.  The  conditions  invited 
inspection,  and  there  was  no  duty  on  the 
part  of  the  defendant  to  disclose  the  true 
state  of  the  pigs. 

Gur.  adv.  vtdt. 

The  following  judgments  were  deli' 
rered  on  the  6th  of  December : — 

(8)  17  Q.B.  Rep.  N.S.  708 ;  8.  c.  34  Law  J.  Rep. 
C.P.  lOd. 

(0)  3  Exch.  Rep.  600;  s.  c.  18  Law  J.  Rep. 
Exch.  US. 

(10)  2  HurL  &  N.  290 ;  8.  c.  27  Law  J.  Rep. 
£zcb.  45. 


Bbamwell,  L.J. — As  to  one  of  the  ques- 
tions raised  in  this  case  I  cannot  say 
that  I  have  not  had  a  great  deal  of  doubt, 
or  that  I  am  entirely  free  from  it  now. 

The  &cts  that  gave  rise  to  the  matter 
which  we  have  to  determine  are  stated 
with  admirable  clearness  by  my'brother 
Lush  in  his  judgment  in  the  Court  below. 
They  amount  to  this : — The  plaintiff  says, 
'*  I  bought  a  number  of  pigs  at  a  public 
market,  which  had  been  exposed  by  yon, 
the  defendant,  there.  I  admit  I  bought 
them  under  conditions  of  sale  which  said 
there  was  no  warranty,  and  that  inasmuch 
as  I  might  inspect  them  no  allowance 
would  be  made-  (I  forget  the  exact  words) 
for  any  faults  in  them."  *'  But,"  says  the 
plaintiff,  *'  I  was  induced  to  enter  into  that 
contract,  which  no  doubt  does  not  give  me 
any  such  right  as  a  warranty  would  give, 
by  fraudulent  representation  and  fraudu- 
lent conduct  on  your  part,  which  led  me 
to  understand  that  the  pigs  were  not 
infected  by  an  infectious  disease  to  your 
knowledge,  whereas  in  truth  they  were 
to  your  knowledge  infected  with  a  con- 
tagious disease,  the  consequence  of  which 
was  that  they  were  of  much  less  value 
than  they  would  have  been,  and  infected 
other  pigs  of  mine." 

Now  let  me  assume  (though  I  have 
considerable  misgivings  about  it)  that 
the  defendant  knew  that  the  pigs  were 
infectjed  with  a  contagious  disease,  in 
other  words,  that  they  were  to  his  know- 
ledge infected  with  a  contagious  disease. 
Then,  if  so,  the  only  remaining  ques- 
tion would  be  whether  he  fraudulently, 
knowing  that  to  be  the  case,  represented 
the  contrary,  (in  the  word  fruudulently 
are  included  these  words,  "  vdth  a  view 
to  defraud  the  plaintiff  or  others,")  and 
whether  the  plaintiff  was  defrauded  and 
deceived  thereby. 

No  doubt  there  is  evidence  that  the 
defendant  knew,  as  I  said  before,  that 
they  were  infected  with  a  contagious  dis- 
ease. The  only  evidence  by  which  it  was 
sought  to  make  out  that  he  fraudulently 
represented  that  they  were  not  so  to  his 
knowledge  was  this — that  he  exposed  them 
for  sale  in  a  public  market.  Then  this 
reasoning  is  used.  It  is  unlawful  to  ex- 
pose pigs  affected  with  a  contagious  dis- 
ease in  a  public  market;   and  you,  the 
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defendant,  mnst  be  taken  to  have  known 
that.  Very  likely  he  did,  and  there  is 
probably  evidence  from  which  the  jnry 
might  tind  that  he  did  know  it.  I  think 
it  may  be  taken  that  he  did  know  it.  Then 
it  is  said,  *'  Yon  mnst  be  taken,  therefore, 
by  the  very  fact  of  exposing  pigs  for  sale  * 
in  a  public  market,  to  affirm  that  to  your 
knowledge  they  were  not  affected  with 
contagious  disease."  Then  when  fault 
is  found  with  the  expression  that  the  man 
"  mnst  be  taken  to  affirm "  something, 
when  the  man  is  affirming  nothing,  the 
expression  is  altered  (though  perhaps  not 
substantially  changed)  into  this :  ''  Your 
conduct  was  such  as  would  reasonably 
cause  anybody  to  believe  that  you  were 
saying  or  representing  that  you  did  not 
know  these  pigs  were  infected  with  a  con- 
tagious disease."  Then  when  it  is  ob- 
jected to  that  mode  of  putting  it,  that  an 
action  of  this  sort  could  only  be  main- 
tained  on  the  ground  of  fraud,  it  is  said 
it  matters  little  what  your  intention  was, 
if  you  knew  that  your  conduct  would  de- 
ceive other  people,  and  that  they  would 
think  that  you  were  asserting  in  e£fect 
that  those  pigs  were  not  infected  with  a 
contagious  disease.  That  is  fraud  on  your 
part,  because  you  must  expect  people  will 
draw  a  natural  and  proper  conclusion, 
and  therefore  you  must  have  known, 
or  there  was  evidence  (as  Mr.  Mat- 
thews very  adroitly  put  it,  without 
laying  down  as  a  proposition  of  law 
that  the  man  was  liable)— there  was 
evidence  that  you  knew  that  the  pigs 
were  infected  with  disease,  and  in  that 
case  you  ought  not  to  have  brought  them 
into  a  public  market.  Then  it  is  said 
there  is  evidence,  therefore,  that  the  de- 
fendant must  have  known  that  people 
would  infer  that  he  was  not  knowingly 
committing  an  ill^;ality,  and  conse- 
quently there  is  evidence  to  shew  that 
his  conduct  was  likely  to  deceive  people 
into  the  belief  that  to  his  knowledge 
these  pigs  were  not  infected  with  disease. 
Mr.  Matthews  limited  his  argument  to 
the  case  of  pigs  in  a  public  market,  but 
if  his  argument  is  well  founded  the  law 
must  be  that  in  all  cases  a  man  furnishes 
evidence  as  between  himself  and  any  in- 
dividual who  is  affected  by  what  he  is 
doing,  that  he  is  doing  nothing  unlaw- 
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ful.  That  is  the  general  proposition 
which  Mr.  Matthews  calls  on  us  to  affirm. 
For  my  own  part  I  have  the  greatest 
difficulty  in  doing  so.  And  I  have  come 
to  the  conclusion  that  I  ought  not  to  do 
so.  We  must  look  at  the  abstract  pro- 
position that  he  endeavoured  to  set  up. 
If  the  fact  was  that  the  defendant  did 
know  that  his  pigs  were  infected  with  a 
contagious  disease,  his  conduct  is  so  des- 
pei'ately  bad — wicked  I  suppose  one  may 
call  it — (not  irreligious  but  immoral,  and 
an  injury  to  his  neighbours  and  all  man- 
kind), that  one  would  draw  almost  any 
conclusion  against  him ;  but  looking  at 
the  abstract  proposition  for  which  Mr. 
Matthews  contended,  and  for  which  he 
must  contend,  I  think  it  cannot  be  main- 
tained ;  namely,  that  when  a  man  does 
anything  he  famishes  evidence  that  he  is 
not,  to  his  knowledge,  doing  anything 
illegal.  I  think  that  is  not  the  law.  I 
think  that  the  observation  made  by  Mr. 
Greene  is  a  well-founded  one,  that  a  man 
may  conduct  himself  in  such  a  way  that 
he  must  know  that  a  certain  conclusion 
is  very  likely  to  be  drawn  from  it,  but  if 
he  is  not  conducting  himself  in  that  way 
with  a  view  to  that  conclusion,  it  is  the 
fault  of  the  person  who  draws  the  con- 
clusion and  acts  upon  it  instead  of  taking 
the  trouble  of  getting  a  direct  represen- 
tation from  the  man  who  sells  ;  and  not 
the  fault  of  the  man  who  so  conducts 
himself.  Or  to  put  it  in  more  precise 
language,  before  a  man  can  complain  of  a 
fraud,  he  must  shew  that  there  is  some- 
thing done  intentionally  to  deceive  him 
as  an  individual  or  as  one  of  a  class  or  as 
one  of  the  public,  and  it  is  not  enough 
that  he  shews  certain  conduct  which, 
without  that  view,  or  intent,  may  have 
that  consequence. 

Now,  the  case  of  a  man  taking  infected 
pigs  to  the  market  is  not  a  deceit  on  the 
public.  He  is  risking  a  breach  of  the 
law  and  its  consequences,  but  he  is  not 
making  a  representation  of  any  sort  or 
kind.  Although  it  would  be  very  desir- 
able to  punish  a  person  misconducting 
himself  like  this  defendant,  I  think  one 
must  look  at  the  general  principle  to  see 
how  a  man  who  thought  himself  innocent 
in  the  isatter  would  feel  himself  affected 
bj  such  a  rule  as  Mr.  Matthews  contended 
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for.  A  man  sends  pigs  or  cattle  or  any- 
thing else  to  market,  ho  thinks  there  is 
nothing  the  matter  with  them,  but  to  liis 
astonishment  is  charged  with  making  a 
representation,  fraudulent  and  false  to 
his  knowledge.  Of  course  it  would  be 
said  that  if  it  was  not  fraudulent  and 
false  to  his  knowledge,  the  tribunal  ought 
to  decide  in  his  favour,  but  I  think  the 
man  has  a  right  to  complain  that  ho 
should  bo  di*awn  into  such  a  controversy 
at  all.  I  can  understand  that  it  may 
happen  to  anyone  who  has  a  few  sheep  to 
sell,  and  sends  them  to  market  as  inno- 
cently as  possible,  that  it  may  be  said, 
"Your  sheep  have  got  the  scab."  "I 
did  not  know  that,"  says  the  owner  of 
the  sheep.  "  Yes,**  says  the  other  man, 
"  you  did  ;  and  I  shall  bring  witnesses  to 
prove  you  did,  and  to  prove  that  you  are 
a  rogue."  The  man  would  say,  **  I  very 
much  object  to  that.  If  you  want  to 
make  out  that  I  made  a  false  representa- 
tion to  you,  why  did  you  not  come  to  me 
and  ask  me  about  the  matter  on  which 
you  have  speculated  P  I  object  to  being 
drawn  into  this  controversy."  Upon 
these  grounds,  with  all  respect  to  the 
opinions  that  have  been  entertained,  I 
think  there  is  no  evidence  of  such  a  re- 
presentation as  is  necessary  to  involve  the 
defendant  in  this  case. 

I  cannot  help  thinking  thei*e  is  some- 
thing analogous  to  the  case  of  an  exti*a- 
vagant  person,  who,  for  the  sake  of  dis- 
play, wears  a  splendid  ring  and  drives  a 
brilliant  britzka  at  Brighton  for  a  week. 
He  goes  into  a  tailor's,  who  draws  the  con- 
clusion that  he  must  be  a  rich  man.  He 
might  say  no  man  in  his  senses  would 
dress  in  this  manner  and  drive  about  in 
this  way  unless  he  had  a  great  deal  of 
property.  The  tailor  readily  supplies 
nim  upon  the  strength  of  the  appearance 
he  presented.  Then  when  he  does  not 
pay  he  says,  "  You  are  a  fraudulent  man. 
You  conducted  yourself  in  such  a  way 
that  I  was  legitimately  led  to  the  con- 
clusion that  I  could  trust  you,  and  I 
trusted  you  accordingly.  Now  I  find 
that  the  representations  as  to  what  I 
thought  you  were  making  are  wholly 
false,  and  you  are  a  man  without  money 
and  cannot  pay."  I  do  not  think  people 
have  a  right  to  dt  aw  a  conclusion  from 


conduct  that  is  neither  directed  to  them 
as  individuals,  nor  as  members  of  a  class, 
nor  as  part  of  the  public,  for  the  purpose 
of  their  acting  upon  it.  I  think  if  this 
was  the  only  question  in  the  case  we 
ought  to  come  to  the  conclusion  that  the 
defendant  was  entitled  to  our  judgment. 
I  repeat,  and  I  cannot  help  repeating,  and 
it  would  be  uncandid  to  deny,  that  one 
would  be  desirous  of  punishing  this  man; 
but  I  do  not  think  we  can  do  so.  Pos- 
sibly the  other  opinion  is  the  right  one, 
and  I  have  had  considerable  doubt  about 
it,  and  I  am  not  free  from  doubt  now ; 
but  there  is  this  to  be  said  in  favour  or 
in  extenuation  of  the  opinion  I  am  now 
pronouncing,  that  the  public  are  protected 
in  cases  of  this  sort,  because  the  man  for 
committing  an  act  like  this  is  subject  to 
a  fine.  I  cannot  help  thinking  that  any- 
one who  has  pigs  or  cattle  sent  into 
market,  or  who  has  pigs  or  cattle  tra- 
velling along  the  road  in  such  a  state  as 
to  injure  others  which  may  be  in  the 
market  or  travelling  along  the  road, 
would  be  liable  to  have  an  action  brought 
against  him.  I  should  think  so.  It 
would  be  a  violation  of  duty  on  his  part, 
which  would  be  the  unlawful  act  which 
would  have  caused  the  damage.  But  I  do 
not  think  that  would  help  the  plaintiff  in 
the  way  suggested  by  Mr.  Matthews, 
namely,  that  if  he  could  not  recover  for 
the  defective  state  of  the  pigs  themselves, 
he  could  recover  for  the^nischief  they  had 
done  to  the  plaintiff's  other  pigs,  because 
the  sending  the  pigs  to  market  is  not  the 
immediate  cause  of  the  mischief.  The 
immediate  cause  is  the  plaintiff  buying 
them  and  taking  them  home ;  and  if  he 
cannot  complain  of  the  sale  neither  can  ho 
complain  of  the  consequences  of  it. 

But  there  is  another  point  in  this 
case.  It  was  argued  before  us,  as  I 
said  before,  on  the  ground  that  the 
defendant  was  a  fraudulent  person,  that 
he  had  dishonestly  affirmed  a  thing 
which  was  false  to  his  knowledge,  that 
is  to  say  he  dishonestly  affirmed  that 
these  pigs  were  not  infected  with  a  con- 
tagious disease  to  his  knowledge.  Now 
it  is  a  remarkable  thipg  that  in  the 
statement  of  claim,  there  is  no  such 
averment.  The  third  paragraph  of  the 
statement  of  claim  says  this — "  The  de- 
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fendani  either  knowingly  or  baviug  good 
reason  to  believe "  (that  >vill  not  do, 
for  a  man  is  not  a  fraadulent  man 
because  he  believes  one  thing  when  he 
onght  to  believe  another.  Most  people  are 
very  prone  to  believe  that  their  own  pigs 
are  all  they  onght  to  be),  "  having  good 
reason  to  believe  that  the  pigs  were  suf- 
fering from  an  infections  disease,  exposed 
the  same  for  sale."  There  is  no  charge 
of  fraud  there.  There  is  no  charge  that 
either  the  defendant  knew  that  he  was 
representing  an  untruth,  if  he  was  repre- 
senting it,  nor  any  charge  that  it  was 
done  with  the  intent  to  deceive  anybody, 
nor  any  charge  that  it  did  deceive  the 
plaintiff.  According  to  the  statement  of 
claim,  the  plaintiff  says  he  has  a  right  to 
recover,  however  honest  the  defendant  may 
have  been.  I  do  not  find  that  any  question 
was  left  to  the  jury  or  any  fact  found  by 
them  as  to  there  being  any  fraud  in  the 
defendant  or  in  what  he  did,  unless  the 
knowledge  itself  is  fraud.  My  brother 
Lush  says  in  his  judgment,  *'  There  is 
nothing  here  which  suggests  to  the  buyer 
tliat  the  pigs  were  the  remnant  of  a  dis- 
eased herd,  many  of  which  had  died ; 
nothing  inconsistent  with  the  representa- 
tion implied  bv  the  act  of  bringing  them 
to  the  market.  If  this  implied  represen- 
tation were  put  into  words,  together  with 
the  condition,  it  would  be  no  more  in 
effect  than  this,  *^  I  believe  them  to  be  free 
from  infection,  but  I  will  not  warrant 
that  they  are,  and  the  buyer  must  take 
all  risks."  I  do  not  find,  therefore,  that 
my  brother  Lush  puts  his  decision  on  the 
ground  that  the  fraud  had  been  intended, 
and  that  the  purchase  was  its  natural 
effect.  In  the  result,  therefore,  on  both 
these  grounds  the  defendant  is  entitled 
to  our  judgment. 

Beett,  L.J. — I  have  come  to  the  same 
conclusion,  but  with  the  utmost  reluc- 
tance. If  I  thought  that,  according  to 
law,  such  conduct  as  that  of  the  defen- 
dant in  this  case  could  make  him  liable, 
I  should  be  most  happy  so  to  hold  ;  but 
I  have  come  to  the  conclusion  that 
there  was  no  evidence  of  any  fraudulent 
misrepresentation  for  which  an  action 
can  be  maintained,  on  the  ground  that 
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there  was  no  evidence  that  any  represen- 
tation was  ever  made  by  the  defendant 
at  all. 

The  case  was  originally  tried  before 
me ;  and,  as  my  Lord  has  observed,  in 
the  statement  of  claim  there  is  no  alle- 
gation of  fraud.  Moreover,  there  is  no 
allegation  of  any  representation  made  at 
all,  and  there  is  no  allegation,  therefore, 
of  any  &lse  representation.  At  the  trial 
I  felt  myself  considerably  hampered  by 
this  form  of  the  statement  of  claim. 

I  did  not  think  it  right,  for  reasons 
that  I  have  oflen  given,  to  amend  this 
statement  of  claim  by  inserting  a  charge 
of  fraud  which  the  parties  themselves 
had  not  made.  I  therefore  had  a  con- 
siderable misgiving  whether  there  was 
any  cause  of  action  disclosed,  but  I  left 
such  questions  as  I  thought  I  was  en- 
titled  to  leave,  under  the  circumstances, 
to  the  jury,  in  order  that  the  Court 
might  afterwards  consider  whether  there 
was  any  cause  of  action.  Having  left 
those  questions,  as  one  often  does,  in  that 
wav  to  the  jury,  I  gave  leave  to  the 
defendant  to  move  if  there  was  no  evi- 
dence to  go  to  the  jury.  The  defendant 
took  advantage  of  that  leave,  and  it  seems 
to  me  (and  I  found  my  judgment  upon 
that  assumption)  that  the  defendant  in 
60  acting  apon  that  leave,  gave  the  g^-by 
to  the  form  of  the  pleadings  altogether. 
The  question,  therefore,  raised  in  the 
Court  below,  and  the  question  before  us, 
is  whether,  without  regard  to  the  plead- 
ings at  all,  there  is  evidence  of  any  cause 
of  action  which  the  plaintiff  might  main- 
tain against  the  defendant. 

The  injury  of  which  the  plaintiff  really 
complains  is  this :  that  he  bought  from 
the  defendant  pigs  which  were,  by  reason 
of  disease  in  themselves,  entirely  value- 
less ;  and,  moreover,  by  reason  of  the 
disease  in  themselves  were  dangerous  to 
other  pigs,  with  which  they  must  almost 
necessarily  be  placed  in  contact.  That 
is  the  ground  of  complaint.  The  plain- 
tiff  has  to  make  out  that  the  law  gives 
him  a  remedy  for  that  injury. 

Now  the  relation  between  the  plaintiff 
and  the  defendant  was  that  of  vendor  and 
purchaser,  and  there  was  no  other  rela- 
tion.    The  pigs  were  sent  by  the  defen 
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dant  to  a  market,  and  they  were  put  np 
for  sale,  not  only  without  a  warranty, 
but  with  an  express  notice  that  they  were 
to  be  sold  "  with  all  faults."  The  pigs 
were  afflicted  with  a  disease  which  did, 
in  fact,  render  them  valueless,  and  which 
did  make  them  dangerous  to  other  pigs 
with  which  they  must  almost  necessarily 
come  into  contact.  I  think  there  was 
evidence  which  would  have  entirely  justi- 
fied the  jury  in  finding  that  the  defen- 
dant knew  of  that  disease  in  the  pigs, 
that  he  knew  that  the  pigs,  by  reason  of 
that  disease,  were  themselves  valueless, 
and  that  he  knew  that  those  pigs  would 
almost  necessarily  be  put  in  contiguity 
with  other  pigs,  and  that  they  would 
then  infect  other  pigs.  But  the  defen- 
dant made  no  express  representation  with 
regard  to  the  pigs  other  than  this — that 
he  would  not  warrant  them,  and  that 
they  must  be  sold  with  all  faults.  Under 
those  circumstances  it  is  obvious  to 
every  one  that  there  was  no  warranty, 
and  that  the  plaintiff  cannot  maintain  an 
action  for  breach  of  contract. 

Under  what  form  of  legal  remedy  then 
is  it  possible  for  him  to  maintain  his 
action,  if  there  was  no  breach  of  contract? 
I  apprehend  where  the  transaction  is 
simply  between  a  vendor  and  purchaser, 
not  between  a  manufacturer  and  pur- 
chaser, the  only  formula  under  which  the 
plaintifi*  can  maintain  his  action  for  such 
an  injury  is  that  the  defendant  made 
representations  to  him  which  were  mis- 
representations and  fraudulent  by  reason 
of  the  defendant,  knowing  at  the  time  he 
made  them  that  they  are  untrue,  and 
making  them  in  order  to  deceive  the 
plaintiff*.  The  plaintiff"  must  bring  this 
case,  if  he  can,  within  that  formula. 
That  the  defendant  made  any  express 
representation  as  to  the  condition  or 
quality  of  the  pigs  must  be  denied.  It  is 
manifest  that  he  did  not.  Then  the 
question  is  reduced  to  this — did  he,  by 
his  conduct,  make  any  representation 
with  regard  to  the  quality  or  condition 
of  these  pigs?  If  these  pigs  had  not 
been  sent  to  a  market,  and  if  there  had 
been  no  crime  in  what  the  defendant  did, 
and  if  the  only  defect  relied  on  by  the 
plaintiff"  had  been  a  defect  in  the  quality 


of  the  pigs  themselves,  such  as  to  lessen 
their  value,  I  apprehend  that  the  cases 
shew  there  was  no  implication  of  any  re- 
presentation by  the  defendant  as  to  the 
quality  or  condition  of  the  pigs.  He  did 
nothing  to  conceal  the  defect  in  the  pigs. 
There  would  have  been  nothing  but  his 
offering  to  sell  them. 

Now  that  an  offer  to  sell  does  imply, 
some  representation  I  think  is  true.  I 
think  that  a  person  who  offers  things 
for  sale,  does,  by  the  mere  offer, 
make  a  representation  that  he  does 
not  know  that  he  has  no  title  to  sell 
them  at  all ;  and  by  the  mere  offer  of 
sale,  and  by  the  sale,  if  after  the  sale  it 
were  proved  not  only  that  he  had  no 
title,  but  that  he  knew  he  had  no  title,  it 
seems  to  me  that  there  would  be  a  repre- 
sentation, and  a  false  and  fraudulent  mis- 
representation on  which  a  plaintiff  might 
recover.  I  will  not  say  by  the  mere 
offer  of  chattels  or  goods  or  merchandise 
for  sale  there  may  not  be  some  other 
representation.  I  do  not  desire  to  shut 
myself  out  in  future  from  considering 
wnether  there  may  not  be  a  representa- 
tion that  he  has  not,  knowingly,  himself 
done  something  to  the  article  which  he 
offers  for  sale,  which  makes  it  entirely 
valueless.  I  do  not  say  whether  that  is 
so  or  not, — but  that  he  makes  no  repre- 
sentation as  to  the  quality  of  the  thing 
he  sells  by  a  mere  offer  of  sale,  and  that 
he  makes  no  representation  that  he  him- 
self does  not  know  of  a  defect  in  quality 
is,  I  think,  proved  by  the  cases. 

The  case  which  is  usually  cited  for 
that  purpose  is  the  case  of  Baglehole  v. 
Walters  (II),  where  a  vessel  was  sold 
with  aU  faults,  but  the  seller  knew  of  a 
latent  defect  which  I  believe  amounted 
to  making  the  ship  unseaworthy.  The 
seller  knew  that,  but  made  no  represen- 
tation in  fact,  and  did  nothing  to  conceal 
or  to  endeavour  to  conceal  the  defect ;  he 
left  it  as  it  was.  It  was  held  that  his 
knowledge  of  the  latent  defect  under 
such  circumstances  gave  no  right  to  the 
plaintiff,  the  purchaser,  to  complain  of 
the  purchaser.  That  must  be  on  the 
ground  that  by  offering  the  ship  for  sale 

(11)  SCampb.  164. 
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he  did  not  represent  that   he  did  not 
know  of  a  latent    defect.     Bat  he  did 
know  of  it,  and  yet  it  was  held  that  that 
oonld  be  no  valid  claim. 

In  the  case  of  Schneider  y.  Heath  (7) 
there  was  the  same  offer  of  sale,  and  the 
same  defect,  and  the  same  knowledge  by 
the  yendor  of  the  defect,  yet,  inasmuch 
as  he  had  done  something  more  than  the 
other  yendor  had  done,  namely,  he  had 
done  something  to  conceal  the  defect,  it 
was  held  that  the  doing  something  to 
conceal  the  defect  did  amount  to  conduct 
that  was  in  effect  a  misrepresentation ; 
that  is,  it  was  putting  a  fiEdse  appearance 
upon  the  defect  which  he  knew  of  and 
endeavoured  to  conceal.  Then  it  was 
held  that  he  did,  by  such  conduct,  repre- 
sent that  he  did  not  know  of  the  defect, 
whereas  in  point  of  &ct  he  did,  and  took 
means  to  conceal  it.  In  that  case  it  was 
held  that  there  was  a  representation  and 
a  misrepresentation. 

It  seems  to  me  that  where  there 
is  the  mere  fact  of  offering  a  chattel 
for  sale,  where  nothing  is  said  about 
quality  or  condition,  and  nothine  is  done 
to  conceal  a  defect,  though  the  seller 
knows  of  the  defect,  and  he  knows  that 
if  the  purchaser  even  suspected  him  of 
the  knowledge,  the  purchaser  would  not 
buy,  and  although  such  conduct  seems 
to  me  to  be  immoral  and  dishonest,  and 
dishonest  in  a  high  degree,  yet  the  cases 
decide  that  there  is  no  remedy  because 
there  is  no  representation. 

If  that  be  so  with  regard  to  goods 
offered  for  sale  otherwise  than  in  a  mar- 
ket, would  there  be  any  difference  by 
reason  of  their  being  offered  for  sale  in  a 
market  P  I  cannot  see  any  valid  distinc- 
tion between  an  offer  to  sell  in  or  out  of 
a  market.  Then  is  there  a  representation 
boeanse  the  sale  under  the  circumstances 
covers  a  criminal  offence  ?  I  know  not 
whether  there  is  such  a  case  in  a  sale 
not  in  a  market,  but  I  cannot  see  that 
there  would  be  any  implied  representa- 
tion, or  that  one  is  authorised  to  imply  a 
representation,  merely  because  the  man 
would  be  guilty  of  a  crime,  when  you  can- 
not imply  a  representation  because  it 
would  be  a  dishonest  thing.  The  dis- 
tinction seems  to  me  to  be  too  refined. 
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It  is  said  that  yon  have  a  right  to 
suppose  that  a  man  would  nofc  run  the 
risk  of  committing  a  crime,  and  he  must 
know  that  you  would  assume  that  he 
would  not  run  the  risk  of  committing  a 
crime.  I  cannot  see  that  myself*  It 
eludes  me.  It  seems  to  me  to  be  an 
illusory  distinction  to  say  that  you  may 
imply  that,  whereas  you  must  not  impute 
that  he  must  know  that  you  would  rely 
upon  his  not  having  done  a  wilfully  dis- 
honest thing.  That  escapes  me.  I  can- 
not see  it.  Moreover,  if  the  defect  is 
only  as  to  the  quality  of  the  thing  itself, 
and  as  to  its  value,  it  being  assumed  that 
there  is  no  guarantee,  it  is  strong  to  say 
that  you  must  imply  a  representation ; 
and  although,  as  my  Lord  has  pointed 
out,  Mr.  Matthews  spoke  of  there  being 
only  evidence  of  a  representation,  and 
did  not  say  that  it  was  to  be  a  legal  im- 
plication, I  confess  I  cannot  see  how  it 
can  be  evidence,  unless  it  is  a  presump- 
tion of  law.  For,  when  may  you  make 
a  presumption  P  You  have  only  a  right 
to  make  a  presumption,  if  almost  every 
reasonable  person  upon  hearing  the 
undisputed  facts  would  make  the  same 
presumption.  If,  therefore,  the  fects 
are  evidence  of  a  presumption  at  all, 
and  are  admitted,  it  seems  to  me  to  fol- 
low that  the  presumption  must  be  made, 
and  that  a  Judee  would  have  to  direct 
the  jury  that  if  they  believed  the  evi- 
dence, they  must  find  the  presumption. 
Now,  if  merely  the  fact  of  the  offering  for 
sale,  and  the  knowledge  of  the  defendant 
of  a  defect  in  quality,  which  would  not 
make  him  criminally  liable,  would  not 
permit  you  to  make  the  presumption 
that  he  intended  you  to  suppose  that  he 
was  not  guilty  of  dishonesty,  does  it  make 
any  difference  that  the  defect  is  not  only 
in  the  quality  of  the  thing  itself  affecting 
its  own  value,  but  that  the  defect  will 
cause  that  animal  to  do  injury  to  other 
animals  P  I  cannot  see  that  yon  can 
carry  the  presumption  a  bit  further. 

Now  as  to  the  presumption  that  a  man 
will  not  run  the  risk  of  being  convicted 
of  a  crime,  it  is  not  true.  &  cannot  be 
true.  In  this  case  it  would  not  be  true 
because  the  defendant  did  actually  run 
the  risk,  and  he  sent  these  pigs  to  mar- 
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ket  knowing  that  tl^^j  were  mfected  with 
the  disease. 

That  was  a  crime ;  and  if  what  be  did 
was  known,  I  apprehend  he  was  probably 
fined.  I  forget  how  that  was ;  but  that 
ho  was  liable  to  be  fined  is  beyopd  all 
question.  Therefore  in  this  ease  the 
defendant  did  run  the  risk  which  it  is 
said  everyone  had  a  right  to  assume  he 
did  not  intend  to  run.  I  can  ^ee  nothing 
in  the  fact  of  its  being  in  the  market — ^no- 
thing of  importance  more  than  this,  that 
the  i^t  of  the  pigs  being  sent  to  market 
made  the  sending  them,  with  knowledge, 
a  crime ;  whereas,  if  they  had  been  sold 
with  the  same  knowledge  and  under  the 
same  circumstances  elsewhere,  he  would 
not  have  been  guilty  of  a  crime,  but,  to 
my  mind,  of  a  grossly  dishonest  act. 
Therefore,  if  we  are  to  make  this  pre- 
sumption it  comes  to  this :  that  if  he 
had  sold  the  pigs  at  a  farm  under  the 
same  circumstonces,  there  would  have 
been  no  rem^y;  but  because  he  sent 
them  to  a  market,  and  thereby  laid  him- 
self open  to  a  fine,  there  is  to  be  the  pre- 
sumption, and  the  plaintiff  is  to  have  his 
remedy. 

I  therefore  think,  with  great  respect, 
after  an  anxious  consideratiou,  that  you 
have  no  right  to  make  a  presumption, 
that  the  man  represents  to  you  that  he 
will  not  run  the  risk  of  committing  a 
crime  ;  neither  do  I  think  that  you  can 
make  the  presumption  where  the  defect 
is  not  only  in  the  quality  of  the  thing 
itself  as  to  value,  but  is  a  defect  which 
will  have  an  effect  upon  other  things. 

I  cannot  see  how  that  additional  in- 
jury  comes  in.  Is  there  any  more  a  re- 
presentation than  if  that  additional 
mjury  did  not  exist?  I  can  see  that 
there  is  a  difference  between  a  thing 
being  infectioils,  and  when  the  defect 
affects  only  its  own  value ;  but  to  my 
mind  there  is  no  legal  distinction  with 
reg^  to  the  point  we  have  to  consider. 
Therefore,  although  I  should  have  been 
most  anxious,  if  I  could,  to  have  upheld 
the  decision  of  the  Queen's  Bench  Di- 
vision, whicl^  I  take  to  be  a  decision  that 
by  the  offering  for  sale  in  the  market, 
and  by  reason  of  that  being  a  crime,  and 
by  reason  of  the  defect  being  not  only  as 


to  the  value  of  the  thing  itself,  bat  also 
its  being  infcK^tioua,  there  arises  a  pre- 
sumption which,  to  my  mind,  we  ought 
not  to  make.  I  think  it  would  be  into), 
dncing  a  new  presumption,  and  one 
which  is  too  little  reinoved  from  the 
case  in  which  there  is  no  presumption  at 
all  in  the  contract  of  purchase  and  sale. 
I  therefore  with  the  greatest  reluctance 
say  that  on  the  ground  that  there  was 
no  evidence  of  representation  at  all, — 
certainly  none  expressed,  and  none  to  my 
mind  that  can  be  presumed  from  the  con- 
duct of  the  defendant,  I  think  the  judg- 
ment of  the  Queen's  Bench  Division 
cannot  be  maintained,  and  that  we,  sit- 
ting here,  ought  to  say  that  there  was  no 
evidence  to  go  to  the  jury  of  any  cause 
of  action  that  the  plaintiff  could  maintain 
against  the  defendant. 

Cotton,  L.J. — I  have  arrived  at  the 
same  conclusion.  The  only  question  is 
whether  or  not  this  claim  could  be  main, 
tained  in  an  action  of  deceit.  The  foun- 
dation of  that  action  must  be  false  repre- 
sentation. If  the  representation  suggested 
was  made  here,  there  was  sufficient  evi- 
dence to  shew  that  the  defendant  knew 
the  representation  to  be  a  false  one. 
There  was  no  representation  by  words. 
Of  course  there  may  be  a  representation 
otherwise  than  by  words.  There  may  be 
conduct  which  may  be  legally  treated  as 
having  been  pursued  for  the  purpose  of 
representing  a  certain  state  of  things  to 
exist.  If  conduct  is  pursued  for  that 
purpose,  it  is  a  representation  just  as 
much  as  if  the  representation  was  made 
in  words. 

What  is  relied  upon  here  as  a  repre- 
sentation is  this ;  that  the  def  endant> 
knowing  the  pigs  had  an  infectious  dis- 
ease, sent  them  to  market.  Is  that  evi- 
dence on  which  a  jury  could  find  properly 
that  the  defendant  represented  that  the 
pigs  had  not,  to  his  knowledge,  any  infec- 
tious disease  ?  Now  it  is  remarkable, 
and  it  is  of  importance  when  you  come  to 
consider  whether,  as  a  matter  of  &ct 
there  was  such  a  representation,  that  the 
pleadings  in  no  way  state  that  the  plain- 
tiff had  any  representation  made  to  him, 
that  the  pigs  were  not  to  the  knowledge 


Digitized  by 


Google 


HIOHAEtiMAS  1877  tO  MICHAELMAS  1878. 


VCHi.  47.] 

Ward  V.  ffobbs  i^App.),  Q,B. 
of  the  defendant  snffering  from  any  con- 
tagions or  infections  dfeease,  or  that  from 
the  pigs  being  in  the  market  the  plain- 
tiff  presumed  or  inferred  that  the  defen- 
dant did  not  know  that  the  pigs  had  any 
infections  or  contagions  disease.  In  the 
absence  of  anj  such  statement  in  these 
pleadings  or  any  stronc^  eridence  to  shet^ 
that,  as  a  matter  of  met,  there  was  any 
representation  by  the  condnct  of  the  de- 
fendant, ought  we  to  presume  that  such 
a  representation  was  made  by  the  mere 
act  <rf  sending  these  pigs  to  market  ?  I 
think  it  would  be  wrong  to  presume  that 
such  a  representation  was  made,  unless 
we  can  come  to  the  conclusion  that  by 
sending  them  to  market  the  defendant 
intended  so  to  represent. 

Ought  we  to  infer  that  the  intention  of 
the  defendant  in  sending  these  pigs  to 
market  was  to  represent  oc  to  induce  per- 
sons  to  believe,  which  would  be  equiva- 
lent to  a  representation,  that  he  did  not 
know  that  they  were  infected  with  a  con- 
tagious disease  ?  Now  I  should  say  that 
that  was  not  the  reasonable  conclusion  to 
draw  from  his  sending  them  to  market. 
That  was  the  ordinary  way  of  getting  rid 
of  pigs,  and  although  the  defendant  was 
doing  a  wrong  act,  not  only  to  his  neigh- 
bour but  an  act  punishable  under  the 
Act  of  Parliament,  in  sending  these  pigs 
to  market,  I  think  we  cannot  come  to 
the  conclusion  from  the  mere  circum- 
stance of  his  sending  the  pigs  to  market 
that  he  .did  so  with  an  intent  to  represent 
that  to  his  knowledge  there  was  nothing 
wrong  with  those  pigs,  and  nothing  that 
made  it  criminal  for  him  to  send  them  to 
market. 

Ought  we  then,  as  a  matter  of  law,  to 
presume  that  the  defendant  made  such  a 
representation  as  suggested  by  the  argu- 
ment of  the  plaintiff?  To  do  so  would  be 
to  impute  to  the  defendant  a  fraudulent 
representation  when  he  never  intended  to 
make  any  representation.  The  plaintiff's 
argument  was  based  on  this,  that  any- 
body has  a  right  to  be  presumed  innocent 
nntn  he  is  found  guilty.  That  is  true. 
But  is  anybody  to  be  presumed  to  make 
a  statement  that  in  every  act  he  does  he 
is  innocent  ?  or  to  make  a  representation 
negativing   the  existence  of^  every  ^ct 
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which  would  make  his  acts  criminal  or 
fraudulent  P  In  my  opinion  there  is  no 
such  rule,  and  I  think  it  would  be  too 
great  a  refinement  to  imply  from  the  pre- 
sumption of  honesty  a  representation  by 
everyone  that  there  is  nothing  that  makes 
his  acts  dishonest. 

Judgment  rever$ed. 


Solicitora — Abbott  &  Co.,  agentd  fbr  Cha«.  Lucas, 
Newbury,  for  pUintiff;  Rickard$,  Walker  & 
Maude,  agents  for  W.  H.  Cave,  Newbury,  for 
defendant. 
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MUIB  (appelkbnt)  v.  hobb 
(respondent). 


Contagious  Diseases  (Animals)  Act  (32 
^  33  Vict  c.  70)— Order  of  Council  of 
1875 — Transit  of  Animals — Regulations  as 
to  Pens — Vessel  conveying  Sheep  from 
Ireland-^wrisdiction  of  Justices — Appeal 
—Special  Case  under  20  ^  21  Vict.  c.  43. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  17.] 


[IN  THE  EXCHEQUER  DIVISION.] 
1877.      1  YOUNG    (appellant)    v.    COOK 
Nov.  23.  J  (respondent). 

Excise — License  to  deal  in  PUUe — Lower 
or  Higher  Baie  of  Duty — Article  **  Where 
the  Gold  shall  he  of  Two  Ounces  or  up- 
wards " — Article  containing  less  than  Two 
Ounces  of  Pure  Oold— 30^31  Vict.  c.  90. 
ss.  1,  3,  5. 

[For  the  report  of  the  ahove  case,  see 
47  Law  J.  Rep.  M.C.  28.] 
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[IN  THE  COURT  OF  APPEAL.] 
{^Appeal  from  the  Common  Fleas  Dwision.) 

1877.  1  THE  UNION  BANK  OF  CANADA  V. 
Nov.  12.    /  COLE  AND  OTHBBS.* 

Letters  of  Credit — Bills  of  Exchange- 
Contract  between  Otver  of  Letter  und  Pur~ 
chaser  of  Bills — Conditional  CotUract  to 
accept. 

Letters  of  credit,  containing  a  promise  to 
accept  hiUs,  create  a  contract  between  the 
giver  of  tihe  letters  wnd  the  person  who  ad- 
vwnces  money  on  the  faith  of  them  only 
when  such  letters  are  intended  to  be  shewn 
to  third  persons  for  tJie  purpose  of  obtain- 
tng  advances,  or  where  the  giver  of  the 
letter  has  so  condtLcted  himself  that  such  an 
intention  may  fairly  be  presumed, 

Docmnents  in  the  form  of  letters  of  credit 
were  addressed  by  the  defendants  to  8.  ^ 
Co,,  com  merchants,  authorising  them  to 
draw  bUls  on  the  defendants  against  ship- 
ments of  grain.  To  the  doatments  certain 
conditions  were  appended,  S,  8^  Co,  drew 
bills  upon  the  defendants  under  the  credit  so 
opened  without  performing  the  conditions. 
The  plaintiffs,  having  notice  of  the  can* 
ditions,  and  knowing  tluU  they  were  unfuU 
filled,  advanced  money  on  the  bills  so 
drawn,  which  the  defendants  refused  to' 
accept.  In  an  action  against  the  defend- 
ants for  not  accepting  the  bills, — 

Held,  that  if  the  documents  created  a 
contract  between  the  plaintiffs  and  defen- 
dants, that  contract  was  subject  to  such  of 
the  conditions  as  were  not  necessarily  sub- 
sequent to  the  advance. 

This  was  an  action  to  recover  the  sum 
of  2,500Z.,  being  the  amount  of  a  bill 
drawn  by  J.  B.  Stevenson  &  Co.  upon 
the  defendants,  under  the  circumstances 
hereinafter  set  forth. 

A  special  case  without  pleadings  was 
stated  for  the  opinion  of  the  Common 
Pleas  Division,  the  material  parts  of 
which  are  as  follows  : — 

1.  The  plaintifEs  are  bankers  carrying 
on  business  in  Lower  Canada,  and  having 
a  branch  at  Montreal,  and  the  defendants 
are  merchants  in  London,  trading  as  W. 
H.  Cole  &  Co. 

*  Coram  Bramwell,  L,J.;  Brett,  L.J.;  and 
Cotton,  LJ. 


2.  Messrs.  J.  B.  Stevenson  &  Co.  was 
a  firm  carrying  on  business  at  Montreal 
before  and  at  the  time  of  giving  the 
letters  of  credit  hereinafter  mentioned. 

3.  The  sole  member  of  the  firm  was 
John  Black  Stevenson,  who  at  the  time 
of  the  giving  of  the  said  letters  of  credit 
was  in  London. 

4.  Messrs.  J.  B.  Stevenson  A  Co.  em- 
ployed as  their  agents  in  London  for  the 
sale  of  grain  and  flour  the  firm  of  C.  F. 
Claudius  &  Chattaway. 

5.  On  the  24th  of  January,  1874,  the 
defendants  addressed  to  Messrs.  J.  B. 
Stevenson  &  Co.,  and  handed  to  Mr.  J. 
B.  Stevenson  a  letter  of  credit,  of  which 
the  following  is  a  copy  :— 

"  85,  Gracechuich  Street, 

"  London,  24th  January,  1874. 
"  W.  H.  Cole  &  Co. 
"Credit  No.  604. 
"  Messrs.  J.  B.  Stevenson  &  Co., 
"  Montreal 
"  Gentlemen,  —  By    request    and    for 
account  of  your  good  selves,  we  hereby 
confirm  a  credit  in  your  favour  to  the 
extent  of  25,000^,  say  twenty-five  thou- 
sand pounds  sterling,  to  bo  available  by 
your  draft  or  drafts  upon  us  at  (60)  sixty 
days*  sight. 

"  The  object  of  this  credit  is  to  provide 
for  your  reimbursements  against  ship- 
ments of  grain  to  the  U.K.  or  Continent, 
as  per  instructions  hereinafter  named. 

"  This  credit  becomes  void  if  not  used 
on  or  before  the  Slst  of  December,  1874. 
"  You  will  please  state  in  the  body  of 
your  drafts  and  advise  us  that  thev  are 
drawn  under  credit  No.  604,  and  oi  this 
date. 

"  We  are,  gentlemen, 

*'  Your  obedient  servants, 
"  (Signed)     W.  H.  Cole  &  Co. 
**25,000Z." 

*'  Conditions  under  which  this  credit 
for  25,000/.  is  available :— All  drafts  to  be 
represented  by  equal  value  in  complete 
and  clean  bills  of  lading  (consigning  the 
property  to  order)  and  invoices.  Said 
documents  to  be  attached  to  the  drafts 
and  surrendered  to  us  upon  acceptance  ; 
but  discretion  is  left,  in  case  of  necessity, 
to  attach  the  same  for  due  payment  of 
our  acceptances  at  maturity  or  under  dis- 
count.     The  drafts  negotiated  must  re- 
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present  grain  ^  flonr  (at  sale  prices, 
less  freight  and  insurance),  and  acfcoally 
sold  for  shipment  bj  jonr  agents  Messrs. 
Clandios  &  Chattaway,  and  jonr  advices 
mnst  be  accompanied  bj  copies  of  in- 
voices at  contract  prices  and  conditions 
.  and  drafts  upon  the  bayers  at  sixty  days' 
sight  for  corresponding  amounts.  In 
the  event  of  any  bnyjdrs  refusing  accept- 
ance of  the  dn^  so  drawn,  or  declining 
to  accept  any  shipment  in  fulfilment  of  a 
contract,  or  &iliug  to  meet  his  accept- 
ances, or  to  retire  same  under  discount 
on  arrival  of  the  shipment,  power  is 
hereby  reserved  to  the  undersigned  to 
dispose  of  the  shipment  iH  reimbursement 
of  their  acceptances,  or  to  make  the 
buyers  such  allowances  as  may  appear 
equitable  and  just;  and  any  deficiency 
which  may  arise  upon  any  of  the  above 
contingencies  shall  be  refunded  to  us 
promptly  by  Messrs.  J.  B.  Stevenson  & 
Co. 

"  In  case  this  credit  is  required  to  be 
used  against  shipments  which  from  any 
cause  are  not  sold  at  time  of  shipment,  a 
satisfactory  margin  upon  the  London 
market  value  is  to  be  allowed  and  agreed 
upon  before  the  drafts  are  issued  by  cable 
communication  with  Messrs.  C.  F.  C.  & 
C,  who  shall  refund  to  the  undersigned 
any  deficiency  which  may  arise  between 
the  acceptances  and  proceeds  of  all  ship, 
ments  or  consig^nments  under  this  clause. 

"  Marine  insurance  is  to  be  amply  pro- 
vided for  by  Messrs.  C.  F.  Claudius  & 
Chattaway,  and  the  policies  to  be  sur- 
rendered to  the  undersigned  or  placed  at 
their  disposal,  but  without  any  responsi- 
bility whatever  from  irregularity  of  the 
insurance  or  defieiulting  underwriters  or 
companies,  unless  in  the  case  of  insu- 
rances being  effected  in  America,  then 
the  same  is  to  be  on  Lloyd's  conditions, 
and  acceptable  to  the  London  com  trade. 
Usual  certificates  for  payment  of  claim  in 
England,  payable  to  order,  to  accompany 
the  other  documents  or  advice  of  drafts, 
fidling  which  power  is  reserved  to  the 
undersigned  to  efEect  insurance  at  Messrs. 
Stevenson's  costs. 

"  Upon  due  payment  of  the  buyers' 
acceptances  or  coUection  of  proceeds  of 
any  shipment  under  this  credit,  the 
uxideraigned  agree  to  repay  C.  F.  C.  & 
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C.  the  amount  disbursed  by  them  for 
marine  insurance  upon  the  interest  so  re- 
presented. 

**  Duplicate  and  all  copies  of  bills  of 
lading  to  be  sent  to  W.  H.  Cole  &  Co. 
direct,  or  through  the  bankers  nego- 
tiating the  drafts. 

"  'J'he  credit  to  be  considered  a  revolv- 
ing one,  and  reopened  to  the  extent  of 
any  drafts  issued,  provided  that  in  the 
case  of  sold  canoes  or  shipments  Messrs. 
Stevenson  &  Co.  have  not  any  advice 
from  the  undersigned  or  Messts.  C.  F.  C. 
&  C.  within  twenty-one  days  fr^m  the 
date  of  issue  of  drafts  of  any  irregularity 
or  non-acceptance  by  the  buyers,  or  sub- 
sequent  advice  that  any  buyer  has  &iled 
to  meet  his  acceptance  or  retire  thu 
documents  upon  arrival  of  the  shipment ; 
and  in  the  case  of  unsold  or  rejected 
shipments  so  soon  as  advice  of  sale  and 
collection  of  proceeds  has  been  received. 

''  Power  is  reserved  to  the  undersigned 
to  determine  the  .credit  or  modify  the 
terms  thereof,  as  they  mav  think  desir- 
able. Commission  ^  %  with  interest  in 
account  current  as  customary,  and  any 
balance  due  to  be  settled  on  the  account 
being  rendered." 

6.  The  defendants  on  the  30th  of 
January,  1874,  signed  and  addressed  to 
the  said  J.  B.  Stevenson  &  Co.,  and 
handed  to  the  said  J.  B.  Stevenson  in 
London  another  letter  of  credit,  of  which 
the  following  is  a  copy : — 

*'  86,  Gracechnrch  Street, 

•♦  Loudon,  30th  January,  1874. 

"  Credit  No.  606. 

'*  Messrs.  J.  B.  Stevenson  &  Co., 
"  Montreal. 

"  Gtentlemen, — By  request  and  for  ac- 
count of  your  good  selves  we  hereby  con- 
firm a  credit  in  your  favour  to  the  extent 
of  3,000Z. — say  three  thousand  pounds 
sterling — ^to  be.  available  by  your  draft  or 
drafts  upon  us  at  sixty  days'  sight. 

"  The  object  of  this  credit  is  to  provide 
for  your  disbursements  in  grain  and  for 
flour  in  anticipation  of  shipment  to 
U.K.  or  Continent,  as  per  instructions 
hereinafter  named.  This  credit  becomes 
void  if  not  used  or  withdrawn  before  the 
3l8t  of  December,  1874. 

**  You  will  please  state  in  the  body  of 
your  drafts,  and  advise  us  that  they  aro 
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drawn  under  oredit  No.  606,  and  of  thia 
date. 

"  We  are,  gentlemen, 

"  Your  obedient  servants, 
'*W.  H.  Cole&Co. 

"3,oooz.'; 

"  Conditions  nnder  which  this  credit 
for  3,000^.  i6  available  :— 

"This  credit  is  to  be  used  for  grain 
and  for  flour,  either  on  the  way  from  the 
Western  States  of  North  America,  or  in 
harbour  or  warehouse  of  Montreal,  in- 
tended for  shipment  to  the  United  King- 
dom or  Continent,  always  being  duly 
covered  against  fire  or  marine  loss  by 
Messrs.  J.  B.  S.  &  Co. 

"  Drafts  to  be  issaed  as  short  a  time  as 
practicable  before  actual  shipment  on 
board  of  the  export  vessel,  but  in  no  case 
to  be  drawn  at  a  longer  period  than 
twenty  days  before  the  signing  of  the 
bills  of  lading.  All  drafts  are  to  have 
inserted  in  the  body  thereof  the  de- 
scription, quantity  and  position  of  the 
grain  and  for  flour,  against  which  they 
are  drawn,  and  when  practicable  the 
name  of  the  export  vessel  by  which  it  is 
to  be  shipped.  The  sum  thus  drawn  for 
is  to  be  deducted  from  the  invoice  amount 
upon  drawing  against  the  bills  of  lading 
under  credit.  No.  604.  In  the  mean- 
time the  property  thus  represented  is  to 
be  held  in  trust  for  the  undersigned  as 
collateral  security. 

"In  the  event  of  any  contingency  by 
which  any  drafts  under  this  credit  shall 
have  been  issued  more  than  twenty  days 
before  shipment  of  the  goods  so  repre- 
sented is  complete,  Messrs.  J.  B.  S.  &  Co. 
are  to  remit  to  the  undersigned,  within  a 
further  period  of  twenty  days,  sufficient 
funds  in  coverture  thereof  drawing  against 
the  complete  shipping  documents  under 
credit.  No.  604. 

"  This  credit  to  be  revolving  and  re- 
opened to  the  extent  of  any  drafts  that 
are  duly  covered,  in  accordance  with  the 
conditions  thereof.  Commission  ^  per 
cent,  with  interest  in  account  current  as 
usaal. 

"  W.  H.  Cole  &  Co. 

"London,  30th  January,  1874." 

7.  Before  the  transactions  which  gave 
rise  to  this  action,  that  is  to  say,  in 


March,  1874,  J.  B.  Stevenson  &  Co. 
applied  to  the  plaintiffs  at  Montreal  to 
discount  a  bill  for  750Z.,  drawn  under  the 
above  letter  of  credit.  No.  606,  and  then 
exhibited  to  Frederick  Nash,  the  branch 
manager  of  the  bank  where  the  said  J. 
B.  Stevenson  &  Co.  for  some  time  had 
an  account,  the  last-mentioned  letter  of 
credit.  The  plaintiffs  acceded  to  that  re- 
quest, and  on  the  21st  of  April,  1874, 
purchased  of  Messrs.  J.  B.  Stevenson  & 
Co.  a  bill  of  that  amoant.  The  said  bill 
was  drawn  against,  and  in  the  draft  was 
inserted  the  description,  the  position  and 
quantity  of  such  wheat,  and  the  vessel, 
Jcme  Batten^  by  which  it  was  to  be 
shipped. 

8.  On  purchasing  the  said  bill,  the 
letter  of  credit.  No.  606,  was  delivered  to 
the  plaintiffs,  and  by  them  retained  until 
they  received  advices  that  it  had  been 
duly  accepted  when  the  said  letter  of 
credit.  No.  606,  was  re-delivered  to  the 
said  Messrs.  J.  B.  Stevenson  &  Co. 

9.  The  wheat  mentioned  in  the  last- 
mentioned  bill  had  been  previously  to  the 
purchase  of  the  bill  actueJly  sold  for  ship- 
ment by  Messrs.  Claudius  &  Chattaway, 
and  was  subsequently  duly  shipped  by 
the  Jane  Batters;  and  a  bill  was  after- 
wards duly  drawn  with  shipping  docu- 
ments, under  and  pursuant  to  the  said 
letter  of  credit,  No.  604,  for  ihe  balance 
of  the  invoice,  after  deducting  the  750Z. 
And  the  said  bills  were  duly  accepted 
and  paid  by  the  defendants. 

10.  In  this  way  ihe  plaintiffs'  branch 
manager  at  Montreal  had  obtained  a 
knowledge  of  the  terms  of  the  said  letters 
of  credit. 

11.  On  the  9th  of  July,  1874,  the  said 
Messrs.  J.  B.  Stevenson  &  Co.  informed 
the  said  Frederick  Nash  that  they  were 
in  want  of  some  money,  and  offered  to 
sell  the  plaintiffs  a  bill  of  exchange  for 
2,5002.,  to  be  drawn  on  the  defendants, 
under  the  letter  of  credit.  No.  606,  against 
a  cargo  of  wheat  to  be  shipped  by  a 
steamer  called  the  Hettie,  They  ex- 
plained to  Frederick  Nash  that  the  Hettie 
was  not  in  port,  but  the  bill  was  to  be 
drawn  in  the  same  manner  as  the  former 
bill  was  drawn  against  the  cargo  of  the 
Jane  Batters.    Fi^eriok  Nash  suggested 
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that  Messrs.  J.  B.  Steyenaon^s  acconnt 
was  overdrawn,  but,  on  refeiring  to  it^ 
ascertained  that  there  was  a  small  ba- 
lance to  their  credit. 

He  told  Messrs.  J.  B.  Stevenson  &  Ck). 
that  they  most  strictly  conform  to  the 
terms  of  the  said  letter  of  credit,  which 
they  promised  to  do.  They  told  him 
that  the  bill  was  drawn  for  disbursements 
in  connection  with  the  shipment  to  be 
made  by  the  HeUie^  as  specified  in  the 
bill.  They  told  him  that  when  they  drew 
against  the  shipment  by  the  HeUte^  they 
would,  as  in  the  case  of  the  Jane  Batters^ 
deduct  the  amount  of  the  bill,  in  aooord- 
ance  with  the  terms  of  the  letter  of 
credit.  He  enquired  of  Messrs.  J.  B. 
Stevenson  &  Co.  if  the  wheat  was  in  . 
port.  He  was  informed  that  it  was  not, 
but  was  told  by  Messrs.  J.  B.  Stevenson 
4  Co.  that  they  were  always  receiving 
wheat  from  the  west  (which  was  the 
£Mst),  but  they  also  stated  that  they  had 
no  special  quantity  of  wheat  at  that  time, 
either  appropriated  in  fact  or  designed  in 
their  intention  for  the  Hettie,  l%e  said 
Frederick  Nash  accordingly  agreed  to 
purchase  a  bill  for  2,500^.,  drawn  under 
credit,  No.  606,  of  Messrs.  J.  B.  Steven- 
son  &  Ca,  and  Mr.  J.  B.  Stevenson 
havine  returned  to  his  office,  drew,  in- 
dorsed and  sent  to  the  plaint^  a  bill  of 
exchange  which  was  in  the  words  and 
figures  following : — 

'*J.B.  Stevenson  &  Co. 

"  Montreal.  0th  July,  1874. 
"No.  78, 

"  Exchange  for 
"  2,500T.  sterliujg. 
"  Sixty  days  after  sight  of  this  first  of 
exchange,  second  and  third  of  same  tenor 
and  date  unpaid,  pay  to  the  order  of  our- 
selyes  in  London,  twenty-five  hundred 
pounds  sterling  value  received,  and  charge 
the  same  with  or  without  further  advice 
to  account  of. 

"  A^inst  shipment  4,000  quarters.  No.  2 
Milwaukie  spring  wheat  now  afloat  to 
be  shipped,  per  ss.  HeUie,  under  credit 
No.  606,  of  date  30th  January,  1874. 
"  Stevenson  &  Ca 
"  To  Messrs.  W.  H.  Cole  A  Co., 

"  Londcm,  England." 
12.  The  plainfciSs  on  receipt  of   the 


biD,  paid  2,5002.  to  the  credit  of  J.  B. 
Stevenson  &  Co. 

13.  Before  the  said  Frederick  Nash 
agreed  to  make  any  advance,  the  letter  of 
credit.  No.  606,  was  produced  to  him, 
and  when  the  advance  was  made  the 
letter  of  credit  was  delivered  to  him. 

14.  On  the  9th  of  July,  1874,  and  after 
the  said  sum  of  2,5002.  was  passed  to  the 
credit  of  Messrs.  J.  B.  Stevenson  &  Co., 
they  drew  out  by  cheque  the  said  sum  of 
2,5002.,  and  were  also '  allowed  by  the 
plaintiffs  on  that  day  to  overdraw  to  the 
extent  of  87,794  dollars  and  23  cents,  for 
which  over-draft  the  plaintifis  received 
security. 

15.  On  the  same  9th  of  July,  1874, 
Messrs.  J.  B.  Stevenson  &  Co.  had  at 
least  4,000  quarters  of  No.  2-Milwaukie 
spring  wheat  afloat  and  on  their  way  to 
Montreal ;  of  this,  2,500  quarters  were  on 
that  (lay  in  the  hands  of  the  Montreal 
Transportation  Company,  as  common 
carriers,  deliverable  to  J.  B.  Stevenson  & 
Co.,  and  of  which  they  held  an  indorsed 
bill  of  lading. 

16.  On  the  10th  of  July,  1874,  Messrs. 
J.  B.  Stevenson  &  Co.  wrote  and  sent  to 
the  defendants  a  letter  which  was  in  the 
words  and  figures  following : — 

12,  St.  Sacrament  Street,  Montreal, 
10th  July,  1874.' 
"  Messrs.  W.  H.  Cole  &  Co., 

"  London. 
"  Dear  Sirs, — Bills — ^We  beg  to  advise 
our  draft  on  you,  @  60  d/s,  our  order 
against  4,000  qrs.  No.  2  Mil.  spring  wheat 
now  here  afloat,  shipment,  per  ss.  Hettie^ 
under  credit,  No.  606,  this  amount  to  be 
deducted  from  invoice  of  this  vessel,  and 
in  same  manner  as  advanced,  per  J<me 
Batters. 

"  We  are  faithfully  yours, 

"J.  B.  Stevenson  &  Co." 

17.  The  said  2,500  quarters  of  wheat 
arrived  in  Montreal  on  the  18th  of  July, 
1874,  and  were  afterwards  delivered  to 
the  said  J.  B.  Stevenson  &  Co.,  and  by 
them  shipped  on  the  17th  of  July,  1874, 
into  two  vessels  called  the  Lufra  and  the 
Astarie, 

18.  After  the  said  2,500  quarters  had 
been  so  shipped  on  board  the  said  vessels, 
the  said  Messrs.  J.  B,  Stevenson  &  Co., 
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on  the  said  17tli  of  Jnly,  drew  bills 
against  the  cargoes  of  these  vessels.  One 
of  the  said  bills  was  drawn  against  the 
cargo  of  Lufra  for  7,650/.,  and  was  sold 
to  the  plaintiffs.  The  bOl  against  the 
cargo  of  the  Astarte  was  not  sold  to  the 
plaintiffs. 

19.  The  ss.  Hettie  mentioned  in  the 
bill  was,  on  the  said  9th  of  Jnly,  1874,  on 
its  way  to  Montreal,  and  expected  to 
arrive  daily,  but  did  not,  in  point  of  fact, 
arrive  till  the  18th  of  Jnly. 

20.  Before  the  Hettie  could  be  loaded 
in  the  ordinary  course  of  business,  J.  B. 
Stevenson  &  Co.  stopped  payment,  and 
the  Hettie  was  not  loaded,  neither  did  the 
said  Messrs.  J.  B.  Stevenson  &  Go.  ever 
remit  to  the  defendants  any  funds  in 
coverture  of  the  said  bill  for  2,500/.  The 
wheat,  which  the  bill  sued  upon  purported 
to  represent,  had  not  been  sold  for  ship, 
ment  by  Messrs.  Claudius  &  Chattaway, 
nor  had  any  margin  upon  the  London 
market  been  allowed  or  agreed  upon  by 
cable  communication. 

21.  J.  B.  Stevenson  &  Co.  dealt  largely 
in  wheat  and  were  constantly  in  the  re- 
ceipt of  it,  and  in  the  ordinary  course  of 
business  expected  to  receive  sufficient  to 
enable  them  to  make  up  the  4,000  quar- 
ters mentioned  in  the  bill. 

22.  At  the  time  of  the  drawing  of  the 
said  bill  for  2,500Z.  by  the  said  Messrs. 
J.  B.  Stevenson  &  Co.  there  were  bills 
current  drawn  by  Messrs.  J.  B.  Stevenson 
&  Co.  on  the  defendants,  under  the  credit. 
No.  604,  in  excess  of  the  full  amount  of 
all  bills  authorised  to  be  drawn  under 
credit.  No.  604 ;  but  of  this  the  plaintiffs 
had  no  notice  at  the  time  of  the  pur- 
chasing of  the  said  bill. 

23.  The  plaintiffs,  bona  fide,  purchased 
the  said  bill  for  2,500Z.,  on  the  faith  of 
the  said  letter  of  credit  of  No.  606,  and 
relying  on  the  representations  so  made  to 
them  by  Messrs.  J.  B.  Stevenson  &  Co. 
in  conversation,  as  detailed  in  paragraph 
11,  and  as  they  appear  on  the  race  of  the 
said  bill  for  2,5002.,  and  relying  also  on 
the  promises  made  to  them  by  the  said 
Messrs.  J.  B.  Stevenson  &  Co.  that  the  . 
said  bill  should  strictly  conform  to  the 
letter  of  credit,  but  without  taking  any 
steps  except  as  herein  appearing  to  satisfy 
themselves  that  the  instructions  or  con- 


ditions of  the  credit  had  been  complied 
with. 

24.  Messrs.  J.  B.  Stevenson  &  Co.  ne- 
ver intended  specifically  to  appropriate 
the  proceeds  of  the  bill  for  the  purpose  of 
paying  for  the  said  4,000  quarters  of 
fv^heat,  but  to  use  them,  as  they  did  in 
fact  use  them,  for  the  general  purposes  of 
their  business.  It  was,  however,  their 
intention  at  the  time  they  drew  the  said 
bill  to  ship  by  the  Hettie  4,000  quarters 
of  No.  2  Mdwaukie  spring  wheat  as  parcel 
of  her  cargo,  which  intention  was  frus- 
trated bv  the  failure  of  Messrs.  J.  B.  Ste- 
venson &  Co. 

25.  Messrs.  J.  B.  Stevenson  &  Co.  ne- 
ver held  any  special  quantity  of  No.  2 
Milwaukie  spring  wheat  in  trust  against 
the  bill  of  exchange  for  2,5002. 

26.  The  plaintiffs  remitted  the  bill  to 
the  London  and  County  Bank  in  Eng- 
land for  presentation  for  acceptance,  who, 
on  the  22nd  day  of  July,  1874,  duly  pre- 
sented it  to  the  defendants  for  accept- 
ance. 

27.  The  defendants  wrote  an  accept- 
ance across  the  bill,  and  returned  it  to 
the  said  London  and  County  Bank,  with 
the  following  memorandum  attached— 

"22nd  July,  1874. 
"  Memorandum. 
«  W.  H.  Cole  &  Co., 
«  85,  Gracechurch  St., 
"  London,  E.C. 

"  To  the  manager  of  the 
"  L.  &  C.  Bank. 
"  We  hand  you  herewith  J.  B.  Steven- 
son &  Co.'s  draft.  No.  78,  of  9th  July, 
2,500Z.,  duly  accepted,  upon  the  under- 
standing that  the  shipping  documents 
per  Hettie  are  surrendered  to  us  on  the 
payment  of  the  said  draft. 

(Signed)  *' W.  H.  Cole  &  Co." 

28.  On  the  23rd  of  July,  1874,  Mr. 
Thomson,  manager  of  the  London  and 
County  Bank,  wrote  to  the  defendants  as 
follows : — 

"  We  are  unable  to  surrender  the  s/d 
relating  to  shipment  of  wheat  per  Hettie^ 
applied  for  in  your  memorandum  of  yes- 
terday, against  which  you  state  you  have 
accepted  Stevenson's  draft  for  2,500Z.,  as 
they  have  not  yet  been  handed  to  us,  nor 
are  we  likely  to  receive  them.*' 

29.  On  the  25th  of  July,  1874,  Messrs. 
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Clarke,  Son  &  Rawlins,  the  solicitors  of 
the   defendants,  wrote  to  the  said  Mr. 
Thomson  as  follows  : — 

"66,  Greeham  House,  • 
*•  Old  Broad  Street, 

"London,  25th  July,  1874. 

"Dear  Sir, — Our  clients,  Messrs.  W. 
H.  Cole  &  Co.,  of  85,  Gracechurcb  Street, 
have  consulted  us  on  your  letter  to  them 
of  the  23rd'  instant,  received  yesterday. 
You  would  seem  therefrom  to  have  mis- 
aprehended  the  meaning  and  effect  of 
their  memorandum  attached  to  the  bill  for 
2,5002.,  as  returned  to  you.  Their  ac- 
ceptance to  such  bill  was  simply,  as  stated 
therein,  given  upon  tbe  understanding, 
and  conditional  on  the  shipping  docu- 
ments of  Hettie  being  surrendered  to 
them  on  payment  of  the  draft,  sucb  being 
the  only  terms  upon  which  they  were  to 
accept  and  pay  the  bill.  If  you  are  not 
prepared  to  take  the  acceptance  on  these 
terms,  of  course  you  must  consider  it  as 
cancelled.  We  give  you  this  notice  at 
once,  so  as  to  prevent  any  difficulty  here- 
afler,  and  must  request  to  hear  that  you 
so  recognise  the  position,  as  if  needful  it 
will  be  our  duty  to  take  proceedings  on 
our  clients'  behalf  to  restrain  any  nego- 
tiation or  dealing  with  the  bill  to  their 
prejudice. 

"  We  are,  dear  Sir, 
"  Yours  truly, 

"  Clarke,  Son  &  Bawlins. 
"William  Thomson,  Esq., 

^*  General  Manager, 
"  London  and  County  Bank, 
"21,  Lombard  Street." 

The  case  then  set  out  various  letters 
whicb  passed  between  the  parties,  in 
which  the  plaintiffs  insisted  on  their  right 
to  an  unconditional  acceptance  of  the  bill 
by  the  defendants,  and  the  defendants  re- 
fused so  to  accept  the  bill. 

The  case  came  on  for  argument  in  the 
Common  Pleas  Division,  on  April  26th, 
before  Denman,  J.,  and  Lopes,  J.,  when 
judgment  was  given  for  the  defendants. 

Against  this  decision  the  plaintiffs  now 
appealed. 

W.  0,  Harrison   (  The  SoUcitor-Oeneral 

with    him),     for   the    plaintiffs.  —  The 

three  questions    in  thia  case  are  first, 

whether    the    document  No.    606    is  a 
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letter  of  credit  on  which  the  plaintiff 
can  sue.  Secondly,  whether  if  so,  they 
are  bound  to  see  all  the  conditions  ful- 
filled. And  thirdly,  whether  all  the  con- 
ditions by  which  they  are  bound  have 
been  fulfilled.  The  whole  question  in 
effect  is,  what  is  the  meaning  of  the 
document  ? 

It  is  essentially  different  from  No.  604. 
The  bills  drawn  under  No.  604  are  to  be 
covered,  but  this  is  to  enable  Stevenson 
to  draw  bills  without  cover;  the  first  is 
to  provide  for  "reimbursements,**  the 
second  for  "  disbursements.**  Therefore, 
document  606  is  an  open  letter  of  credit, 
given  to  Stevenson  to  be  used  by  him 
in  a  particular  way.  Being  a  letter  of 
credit,  it  is  to  be  used.  How  can  it  be  used 
except  by  being  shewn  to  third  parties, 
that  they  mav  advance  money  on  the 
strength  of  it  r  The  nature  of  the  docu- 
ment is  shewn  in  the  case  of  In  re  Agra 
and  MastermarCs  BoAfik  (1).  It  is  like 
the  public  offer  of  a  reward  or  an  adver- 
tisement. Any  one  who  takes  advantage 
of  the  offer,  and  acts  on  the  faith  of  it  is 
entitled  to  the  benefit  of  it ;  and  a  con- 
tract is  thus  created  between  the  giver  of 
the  letter  of  credit  and  the  person  who 
draws  bills  on  the  faith  of  it.  Lord 
Cairns  in  that  case  lays  down  that  such 
a  contract  is  good  even  at  law,  and  the 
claim  in  this  case  was  framed  in  accord- 
ance with  that  judgment. 

[Cotton,  L.J. — But  in  that  case  there 
were  words  in  the  letter  which  shewed 
plainly  the  intention  that  the  letter  of 
credit  should  be  shewn  to  third  parties.] 

If  it  is  denied  that  this  is  a  letter  of 
credit,  that  is  a  question  for  the  jury. 
But  the  primary  object  of  all  such 
letters  is  that  they  may  be  shewn  to 
those  who  are  to  act  on  them,  and  so  it 
is  here  unless  it  can  be  shewn  that  in 
the  conditions  there  is  anything  to  defeat 
that  primary  object.  The  conditions  are 
subsequent  to  the  advance,  and  may  be 
considered  merely  directory  to  Stevenson. 
He  could  be  sued  for  the  breach  of  them ; 
but  they  do  not  alter  the  character  of  the 
document. 

Benjamin  and  F.  M.  White^  for  the  de- 

(1)  36  Law  J.  Rep.  Cbanc.  222  ;  s.  c  Law  Rep. 
2  Chanc.  391. 
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fendants. — The  documents  Nob.  604  and 
606  no  doubt  are  letters  of  credit  in  a 
commercial  sense.  But  there  are  two 
kinds  of  letters  of  credit — those  addressed 
to  the  world  at  large,  and  those  addressed 
to  an  individual.  These  are  addressed  to 
Stevenson  &  Co.  individually,  and  would 
not  induce  anyone  who  advanced  money 
on  the  faith  of  them  to  suppose  that  he 
had  a  contract  with  the  giver  of  them. 
They  would  merely  shew  him  that  Steven- 
son &  Co.  were  not  drawing  bills  without 
having  made  arrangements  for  accept- 
ance. A  contract  is  not  created  with  the 
person  who  takes  the  bills  unless  on  the 
face  of  the  letters  they  appear  to  be  ad- 
dressed to  anyone  who  may  take  the  bills, 
as  in  In  re  The  Agra  and  Ma^tennan^s 
Bank  (1),  where  Turner,  L.J.,  says:  **The 
letter  was  written  in  a  double  form.  The 
first  part  of  it  contains  the  authority 
which  is  given  to  Dickson,  Tatham  &  Co. 
to  draw  the  bills  ;  the  second  part  is  evi- 
dently, though  not  in  terms,  yet  in  sub- 
stance, addressed  to  the  persons  who  are 
to  negotiate  the  bills."  See  Story  on  Bills 
of  Exchange^  4th  ed.  §  459,  where  the  dis- 
tinction between  general  and  special  let- 
ters of  credit  is  shewn.  See  also  Manus 
**  Advice  concerning  Bills  of  Exchange  " 
(in  Molynes'a  Lex  Mercatoria),  p.  35  and 
BelVs  CowmentarieSy  pp.  371-373.  These 
documents,  then,  are  letters  of  credit  in 
the  sense  of  **  letters  giving  a  credit," 
but  not  requesting  any  third  person  to 
give  credit.  Not  only  is  there  nothing 
on  the  face  of  the  letters  to  shew  that 
they  are  addressed  to  anybody  who  may 
take  the  bills,  but  the  conditions  as  to 
-shipment  of  grain  bills  of  lading,  &c., 
and  the  stipulation  that  the  credit  may 
at  any  time  be  withdrawn,^  negative  such 
a  conclusion.  Even  if  they  were  addressed 
to  those  who  should  take  the  bills,  the 
conditions  are  binding  on  the  plaintiffs 
and  they  have  not  been  fulfilled.  In 
Mason  v.  Hunt  (2)  Lord  Mansfield  says  : 
"An  agreement  to  accept  is  but  an 
agreement,  and  if  it  is  conditional,  and 
a  third  person  takes  the  bills,  knowing 
all  ihe  conditions  annexed  to  the  bills, 
he  takes  subject  to  the  conditions." 
In  Benton  v.  The  Qreat  Northern  BaiU 

(2)  1  Douglas,  at  p.  207. 


way  Company  (3)  certain  times  when 
certain  trains  were  to  start  were  an- 
nounced to  the  pubhc,  and  the  action 
was  brought  against  the  company  for  not 
running  the  trains  as  advertised.  Lord 
Campbell  in  that  case  says — "  if  the 
company  promised  to  give  tickets  for  a 
train  running  at  a  particular  hour  to  a 
particular  place  to  any  one  who  would 
come  to  the  station  and  tender  the  price 
of  the  ticket,  it  is  a  good  contract  with 
any  one  who  comes.  The  promise  is  to 
the  public  at  large.  .  .  .  It  is  in  ef- 
fect the  same  as  if  made  to  each  indi- 
vidual conditionally,  and  on  the  individual 
fulfilling  the  condition  it  is  an  absolute 
contract  with  him  and  he  may  sue." 
But  it  is  no  contract  till  the  conditions 
are  fulfilled.  In  the  same  manner  in 
Warlow  V.  Harrison  (4)  an  advertisement 
of  a  sale  *'  without  reserve  "  addressed 
to  the  public,  was  held  to  be  the  basis  of 
a  contract  with  any  one  who  came  and 
bid.  Therefore  even  supposing  the  in- 
tention to  have  been  in  this  case,  that 
third  persons  should  act  on  the  letters  of 
credit,  yet  they  are  bound  by  the  con- 
ditions and  there  is  in  reality  no  con- 
tract till  the  conditions  are  fulfilled. 

[Brett,  L.  J. — Then  arises  the  question 
whether  conditions  which  cannot  be  ful- 
filled till  after  the  advance,  are  conditions 
precedent  to  the  contract.  Bravwell, 
L.J. — The  plaintiffs  say  that  the  con- 
ditions  are  such  that  those  who  make  the 
advance  could  not  possibly  see  to  their 
performance.  But  I  think  that  strength- 
ens the  position  that  these  are  not  open 
letters  of  credit.] 

Many  of  the  conditions  are  precedent 
to  and  concurrent  with  the  advance,  and 
these  at  all  events  are  binding  on  the 
plaintifis.  Again  the  draft  which  the 
defendants  have  refused  to  accept  was  not 
in  proper  form.  "  Now  afloat  "  is  not 
a  sufficient  description  of  the  wheat, 
which  ought  to  be  specifically  appropri- 
ated. In  America  the  obligation  of  parties 
under  letters  of  credit  is  put  on  another 
principle.  In  Story  on  Bills,  §  462,  note, 
it  is  laid  down  that  the  person  in  whose 

(3)  6  E.  &  B.  860  ;  B.  c.  26  Law  J.  Rep.  Q.B. 
129. 

(4)  1  £.  &  E.  295 ;  8.  c.  29  Law  J.  Rep.  Q.B.  1 4. 
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favonr  the  letter  is  drawn  is  the  agent  of 
the  person  who  writes  the  letter  to  pledge 
his  credit.  In  that  view  of  the  matter 
the  anthoritjT  to  pledge  his  credit  mnst  be 
goyemed  by  the  terms  of  the  document 
giving  the  anthority. 

Hie  SolieUor-Oeneral  in  reply. — It  has 
never  been  doubted  that  this  is  a  "  letter 
of  credit "  in  the  commercial  sense  of  the 
word.  It  is  called  so  throughout  the 
case,  and  the  propriety  of  the  name  was 
never  questioned.  The  contract  between 
the  parties  is  an  original  obligation.  No 
doubt  the  letter  is  addressed  to  the  in- 
dividual who  is  to  have  the  credit,  but  so 
it  was  in  In  re  Agra  and  Masterman^s  Bank, 
(1).  There  the  Court  inferred  firom 
certain  words  in  another  part  of  'the 
document  that  it  was  meant  to  be  shewn 
to  third  persons  and  acted  on  by  them. 
Here  the  same  inference  may  be  drawn 
from  surrounding  circumstances.  So  in 
MaMand  v  The  Chartered  Bank  o  f  India, 
London  and  China  (5)  the  letter  was  ad- 
dressed to  an  individual,  and  the  same 
inference  drawn.  See  the  judgment  of 
Story,  J.,  in  BmseU  v.  Wiggin  (6), 
Story  on  Bills,  462,  Story  on  Promissory 
Notes,  482.  The  true  meaning  of  the 
contract  which  is  to  be  gathered  from  the 
two  documents  is  that  the  advances  are  to 
'  be  without  cover  to  the  extent  of  3,000i , 
until  the  wheat  is  actually  collected,  and 
there  is  nothing  to  shew  that  any  specific 
parcel  of  wheat  was  to  be  drawn  against. 
On  this  construction  it  will  be  seen  that 
all  conditions  precedent  have  been  ful- 
filled. 

Bbamwell,  L.J. — I  am  of  opinion  that 
this  judgment  ought  to  be  affirmed.  I 
hardly  like  discussing  the  question  whe- 
ther these  documents  are  "letters  of 
credit  "  or  not,  for  I  think  in  the  present 
case  it  does  not  matter.  It  is  certain 
that  if  they  are  letters  of  credit  they  are 
subject  to  certain  conditions,  and  if 
there  has  been  a  contract  with  Stevenson 
&  Co.  which  can  be  assigned  wholly  or 
in  part,  it  can  clearly  be  assigned  only 

(5)  2  Hurl.  &  N.  440;  8.  c.  38  Law  J.  Kep. 
Chanc.  363. 

(6)  2  8tory*8,  Rep.  213. 
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as  it  is,  and  this  shews  that  the  plaintiffs 
cannot  sue  upon  it.  Stevenson,  who 
assigned  it,  cannot  sue  upon  the  con- 
tract, and  yet  it  is  said  that  he  and  the 
defendants  have  entered  into  relations 
which  enable  him  to  bind  them  in  some 
way  or  other ; — that  although  he  has  no 
right  of  action  himself,  he  has  in  some 
way  been  enabled  to  give  a  right  of  ac- 
tion against  the  defendants. 

Now  I  must  euard  against  too  large 
an  expression.  There  might  possibly  be 
conditions  subsequent  to  which  my  re- 
marks would  not  apply,  the  non- perform- 
ance of  which  would  disentitle  Stevenson 
from  suing,  but  not  another  person ;  for 
if  the  documents  shewed  that  the  person 
who  acted  upon  them  had  to  act  at  a 
time  prior  to  the  possibility  of  the  con- 
ditions arising,  his  right  could  not  be 
divested  by  any  subsequent  acts  to  which 
he  could  not  possibly  have  been  a  party. 
But  taking  the  case  of  a  precedent  or 
concurrent  condition,  it  seems  to  me  that 
if  Stevenson  had  not  performed  it  so 
that  he  could  not  complain,  neither  could 
the  plain tifis,  especially  when  we  bear  in 
mind  that  the  defendants  had  notice  of 
the  powers  Stevenson  had  under  the  con- 
tract. 

Let  us  see  what  the  cause  of  complaint 
is.  It  is  "that  you  did  not  accept  a  bill 
which  you  had  undertaken  with  Steven- 
son you  would  accept  on  certain  condi- 
tions. You  authorised  him  to  tell  us  you 
would  do  so,  and  to  contract  with  us  to 
that  effect,  and  you  undertook  with  us 
thereby  to  accept  bills  not  drawn  under 
those  conditions.''  It  seems  to  me  this 
is  an  impossibility.  The  defendants  had 
no  contract  with  the  plaintiffs,  and  no 
obligation  other  than  to  accept  such  bills 
as  Stevenson  was  entitled  to  draw,  except 
so  far  as  Stevenson  was  bound  by  a  con- 
dition subsequent. 

Then  arises  this  dilemma :  either  there 
was  no  letter  of  credit,  and  Stevenson 
had  no  authority  to  create  a  relation  be- 
tween the  plaintiffs  and  the  defendants 
which  would  make  the  defendants  liable, 
or  Stevenson  had  power  to  create  a 
limited  relation  between  them  which 
must  be  interpreted  by  the  terms  sub- 
sisting between  Stevenson  and  the  de- 
fendants; and  if  those  terms  were  not 
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complied  with,  there  would  be  no  lia- 
biHty. 

I  am  satisfied  that  those  terms  were 
not  complied  with.  Those  terms  are 
plain.  When  under  credit  604,  goods 
have  been  shipped,  you  may  draw  bills 
against  the  shipping  documents  and  we 
-mil  accept  them.  When  the  goods  are 
not  shipped,  on  giving  us  the  security 
of  the  wheat  in  respect  of  which  you 
wish  to  make  disbursements,  you  may 
also  draw  bills,  without  attaching  to  them 
shipping  documents.  But  in  that  case  we 
shall  stUl  have  the  security  of  the  grain  to 
be  shipped.  "  In  the  meantime  the  pro- 
perty thus  represented  is  to  be  held  in 
trust  for  the  undersigned  as  collateral 
security." 

If  Stevenson  had  done  what  he  ought, 
the  property  could  have  been  held  in 
trust.  He  could  have  appropriated  a 
specific  shipment  absolutely  in  his  draft 
on  the  defendants;  and  if  he  had  not 
assigned  it  to  anyone  else  it  would  have 
been  a  good  equitable  security.  But 
nothing  of  the  sort  was  done.  It  was 
not  enough  to  say  "  Against  4,000  quar- 
ters Mulwaukie  spring  wheat  now  afloat." 
In  the  first  place,  Mr.  White's  objection 
is  a  good  one.  There  was  no  particular 
quantity  of  4,000  quarters  to  which  the  de- 
fendants could  efiectnally  have  laid  claim, 
as  against  persons  with  notice  of  the  bill, 
or  as  against  stoppage  in  transitu  or 
seizure  by  the  shenff.  But  there  ought 
to  have  been  such  a  particular  quantity. 
There  was  none,  and  it  seems  to  me  that 
Stevenson  has  not  done  what  he  was 
bound  to  do,  and  the  plaintiffs  took  the 
bill,  I  will  not  say  knowing  that  he  had 
acted  wrongly,  but  knowing  that  he  had 
not  complied  with  the  terms.  I  think 
they  must  be  held  to  trust  to  the  honesty 
of  Stevenson,  and  even  if  he  had  not 
told  them  of  the  terms,  they  would  have 
taken  it  at  their  risk.  This  objection, 
whether  the  document  is  dealt  with  as  a 
letter  of  credit  or  not,  seems  to  me  to  be 
a  good  one.  It  seems  to  me  therefore 
that  the  bill  was  drawn  by  Stevenson 
without  authority,  and  as  between  Ste- 
venson and  the  defendants  might  have 
been  refused.  Inasmuch  as  the  defen- 
dants had  not  agreed  to  pay  it  if  Ste- 


venson drew  it  as  he  did,  he  had  no 
authority  to  draw,  and  therefore  no  au- 
thority to  pledge  the  defendants*  credit 
as  he  did.  Now  I  doubt  .whether  the 
documents  here  are  really  letters  of 
credit,  but  if  they  are,  the  defendants 
would  lose  the  benefit  of  the  conditions 
subsequent,  and  the  equities  attaching  to 
the  transaction  between  themselves  and 
Stevenson,  and  all  they  would  get  would 
be  for  the  benefit  of  conditions  precedent 
or  concurrent. 

But  even  on  this  construction  of  the 
documents  the  case  decided  by  Lord 
Cairns  does  not  necessarily  decide  this 
case,  for  in  that  case  there  was  a  good 
cause  of  action,  but  here  Stevenson 
had  no  good  cause  of  action,  and  there- 
fore no  cause  of  action  which  could  be 
assigned.  For  these  reasons  I  am  of 
opinion  that  the  decision  of  the  Court 
below  ought  to  be  aflBrmed.  And  there 
is  one  further  observation  I  should 
like  to  make.  If  this  wheat  were  hypo- 
thecated or  bound  with  a  trust  to  anyone 
who  had  advanced  money  upon  it,  that 
would  be  a  good  trust  as  against  every- 
one who  had  notice  of  the  transaction. 
Can  yoh  say  then  that  it  would  not  be  a 
good  trust  aa  against  the  plaintiffs? 
When  the  Lufra  was  brought  to  Mon- 
treal and  loaded,  Stevenson  drew  a  bill ' 
against  the  cargo,  and  the  plaintiffs 
bought  it  and  obtained  a  legal  title. 
How  could  they  have  better  notice  of 
a  trust  ?  Perhaps  it  might  be  said  that 
they  did  not  know  that  wheat  to  be  the 
"  wheat  afloat "  referred  to.  However 
that  may  be,  it  does  not  matter  in  this 
case ;  I  only  mention  it  to  shew  how 
unreasonable  it  is  to  my  mind  to  say 
that  there  were  any  goods  held  in  trust 
to  meet  the  bill  in  question. 

Brett,  L.J. — I  am  also  of  opinion  that 
the  judgment  should  be  afl&rmed.  The 
plaintiff's  brought  their  action  against  the 
defendants  complaining  that  the  defend- 
ants were  under  obligation  to  the  plain- 
tiffs to  accept  certain  bills  of  exchange 
drawn  on  the  defendants,  which  the 
defendants  refused  to  accept.  I  think 
the  plaintiffs  must  fail,  for  it  has  not  been 
proved  that  the  defendants  were  under 
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any  contract  or  obligation  enforceable  by 
any  process  of  law.  The  plaintiffs  could 
not  sncceed  in  proving  any  contract  or 
obligation  nnless  '*  credit  006  "  is  an  open 
letter  of  credit,  i.e.  a  docnment  which  the 
defendants  intended  should  be  shewn  to 
any  one  whatever,  with  the  view  of  their 
purchasing  the  bills  mentioned  in  it,  or 
unless  they  have  so  acted  that,  while  they 
had  no  such  intention,  third  persons  were 
reasonably  led  to  believe  that  they  had. 

K  it  is  urged  that  this  is  an  open  letter 
of  credit,  I  should  protest  that  we  have 
not  enough  evidence  before  us  to  decide 
that  point.  If  that  is  the  real  question  in 
the  case  it  ought  to  have  been  submitted  to 
a  jnry .  Now  it  is  said  on  the  part  of  the  de- 
fendants that  the  document  coald  not  bean 
open  letter  of  credit,  because  it  is  addressed 
only  to  Stevenson  and  not  to  people  at 
large.  But  I  cannot  go  so  far  as  to  say 
that  no  document  could  be  an  open  letter 
of  credit  if  addressed  to  an  individual.  If 
that  which  is  asserted  to  be  a  letter  of 
credit  is  addressed  to  all  ike  worlds  then 
those  who  act  upon  it  have  in  fact  the 
advantage  of  an  actaal  legal  contract  with 
the  giver  of  the  letter; — an  actual  contract 
either  because  it  was  intended  by  the 
giver  of  the  letter  that  they  should  act 
upon  it,  or  because  he  has  so  acted  that 
persons  dealing  with  him  would  have  a 
ri^ht  to  infer  that  he  so  intended.  Then 
whether  he  intended  it  or  nob,  on  ordinary 
principles  of  law  he  becomes  bound. 
That  establishes  a  privity  between  the 
persons  giving  the  letter  and  the  persons 
acting  upon  it,  and  on  ordinary  principles 
creates  a  contract  at  law.  But  it  does 
not  follow  that  where  the  letter  is  not 
addressed  to  the  public  there  may  not 
arise  a  contract  between  the' person  who 
acts  upon  and  the  persoti  who  signs  the 
letter.  If  the  person  in  whose  favour  the 
bill  is  to  be  drawn  has  some  authority 
given  to  him,  e,g,  if  an  express  authority 
in  writing  can  be  proved  to  have  been 
given,  and  acted  on,  then  there  is  a  con- 
tract between  the  person  who  has  signed 
the  letter  and  the  person  who  has  acted 
upon  it,  to  the  same  extent  as  if  the 
letter  had  been  addressed  in  terms  to  the 
party  so  acting. 

If    we  could   properly  have   inferred 
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from  the  case  that  the  defendants  really 
intended  the  plaintiffs  to  act  on  the  letter, 
then  there  would  be  a  contract  between 
them.  But  I  doubt  whether  when  the 
case  was  drawn  up  that  point  was  insisted 
on.  It  seems  to  me  that  the  point  before 
the  arbitrator  was  whether,  assuming  that 
the  document  was  a  letter  of  credit,  it  was 
subject  to  certain  conditions,  and  whether 
those  conditions  had  been  fulfilled.  But  it 
has  not  been  urged  upon  us  that  the  case 
should  go  back  to  the  arbitrator,  and  I 
think  that  if  any  such  intention  could  have 
been  proved,  such  an  application  would 
have  been  made.  I  decline  to  say  whe- 
ther there  was  any  such  intention  or  not, 
but  I  do  think  that,  as  the  case  has  been  left 
to  us  to  decide  the  question  on  the  facts 
before  us,  the  plaintiffs  have  not  proved 
anything  of  the  kind.  And  if  not,  they 
have  not  proved  any  contract  on  whicn 
they  can  found  these  proceedings.  And 
I  think  that  in  the  case  of  The  Agra  and 
Masterman^s  Bank  (1)  there  woidd  have 
been  no  equity  if  there  had  not  been  a 
contract  at  law,  and  that  the  question  in 
law  and  in  equity  is  the  same.  That 
being  the  case,  the  other  questions  become 
immaterial.  But  as  they  have  been  argued 
before  us  I  think  I  had  better  give  my 
opinion. 

If  credit  606  was  an  open  credit  it  is 
not  unconditional.  There  are  clearly  con. 
ditions  which  must  be  fulfilled  before  the 
plaintiff  can  recover.  Some  of  these  con- 
ditions are  admitted,  for  instance  that 
the  form  of  the  bill  must  be  in  accord- 
ance with  the  letter,  but  I  also  think 
there  are  others  ;  I  do  not  say  that  all  the 
conditions  in  the  document  must  be  ful- 
filled,  but  only  such  of  them  as  could  pos- 
sibly have  been  fulfilled  when  the  plaintiffs 
were  called  on  to  make  the  advance,  while 
the  other  conditions  subsequent  to  that 
time  might  be  conditions  as  between 
Stevenson  and  the  plaintiff,  but  not 
between  the  plaintiffs  and  the  defend- 
ants. 

It  has  been  said  that  the  plaintiff  was 
bound,  not  only  by  the  conditions  of  credit 
No.  606,  but  also  by  those  of  604,  which 
were  incorporated  with  606  either  by 
course  of  dealing  or  in  some  other  way. 

In  my  opinion  none  of  604  is  incorpo« 
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rated  with  606,  bnt  606  stands  by  itself. 
But  one  of  the  conditions  in  606  neces- 
sary to  entitle  the  plaintiff  to  recover,  is 
a  condition  that  at  the  time  of  the  dmft 
there  should  be  property  which  could  be 
held  in  trust — not  for  Stevenson,  but  in 
favour  of  the  defendants.  Now  there  was 
no  such  property  as  could  be  held  in 
favour  of  the  defendants  unless  there  was 
a  specific  quantity  of  wheat  set  aside 
for  that  purpose.  If  that  was  a  condition 
affecting  the  defendants'  liability,  it  was 
not  fulfilled.  I  think  it  would  be  very 
wrong  to  draw  the  conclusion  that  Ste- 
venson had  no  real  ground  for  supposing 
that  he  had  wheat  coming  forward.  I 
suppose  he  had  every  reason  to  think  he 
had  wheat  coming  for  the  Hetty.  Bnt 
there  was  no  specific  wheat  appropriated 
for  the  purpose.  There  was,  therefore,  a 
condition  in  favour  of  the  ddEendants  un- 
falfilled,  and  consequently  the  plaintiff 
cannot  recover. 

I  cannot  quite  think  the  ndere  fact  that 
on  the  bill  there  was  only  a  mention  of 
"  wheat  now  afloat,"  would  be  enough  to 
disentitle  the  plaintiffs,  for,  in  my  opinion, 
it  would  be  a  sufficient  description,  if  the 
conditions  were  fulfilled.  But  I  think 
the  nonfulfilment  of  the  condition  to 
which  I  have  adverted  is  fatal  to  the 
plaintiff's  case,  and  further  that  if  the 
stipulation  as  to  security  is  not  a  con- 
dition, it  is  a  limitation  of  Stevenson's 
authority  to  obtain  an  advance. 

If  then  there  was  a  license  to  obtain 
advances,  so  that  the  defendant  would  be 
bound,  even  if  Stevenson  had  disobeyed 
the  limit,  supposing  the  plaintiff  was  not 
aware  of  such  disobedience,  yet  as  Steven- 
son was  the  agent  of  the  defendants,  if  he 
disobeyed  the  limit  and  exceeded  it,  and 
the  plaintiffs  knew  it  at  the  time,  they 
would  be  prevented  from  recovery.  That 
is  the.  ground  of  the  judgment  of  the 
Court  below,  and  on  that  ground  I  think, 
even  if  the  other  points  were  found  in 
favour  of  the  plaintiffs,  the  defendants  are 
entitled  to  succeed. 

Cotton,  L.J. — The  question  in  this 
case  is  whether  there  is  a  contract  be- 
tween the  parties,  on  which  the  plaintiff 
is  entitled  to  recover.  In  the  case  of 
The  Agra  and  Masierman's  Bamk  (1),  the 


Lord  Chancellor  decided  in  favour  of  the 
bill-holder  on  two  grounds,  either  that 
there  was  a  direct  contract  between  the 
bill-holder  and  the  givers  of  the  letter, 
or  that  the  bill-holder  was  assignee  of  the 
person  to  whom  the  letter  was  given . 

Now  in  this  case  it  cannot  be  con- 
tended that  the  plaintiffs  can  recover  afi 
assignees  of  a  contract.  If  they  claim  as 
assignees,  they  must  take  the  contract 
in  its  entirety,  and  stand  in  Stevenson's 
position;  and  all  the  clauses  and  terms 
of  the  agreement  must  be  taken  into  con- 
sideration. But  it  is  clear  that  some  of 
the  conditions  have  been  broken,  even 
though,  it  may  be,  it  was  impossible  for 
the  defendants  to  have  fulfilled  them.  In 
this  respect  the  present  case  is  entirely 
different  from  that  before  Lord  Cairns. 
In  that  case  there  were  no  conditions, 
but  an  attempt  was  made  to  defend  the 
suit  on  the  ground  that  the  person  to 
whom  the  letter  was  given  was  indebted 
to  the  defendants,  and  it  was  held  that 
they  had  contracted  themselves  out  of  the 
right  to  set  off  such  debts.  The  contract 
was  made  with  all  the  world,  so  that 
any  one  could  take  advantage  of  it  un- 
conditionally. 

The  second  question  is  whether  in  this 
case  there  is  a  contract  at  law  between 
the  plaintiffs  and  the  defendants.  If  the 
document  was,  on  the  face  of  it,  addressed 
to  all  persons  whatsoever,  it  no  doubt 
would  make  a  contract  at  law  between  the 
giver  of  the  document  and  any  one  who 
might  act  upon  it. 

Now,  if  it  were  necessary  to  decide  the 
point,  I  should  say  that  here  there  was 
no  such  contract.  It  is  said  on  behalf  of 
the  plaintiff  that  unless  such  a  document 
as  this  is  intended  to  be  shewn  to  any 
one  to  whom  application  is  made  for 
an  advance,  it  is  utterly  useless ;  that  no 
one  would  be  able  to  obtain  an  advance 
without  shewing  a  document  of  the  kind. 
But  the  cases  in  the  books,  and  ordinary 
mercantile  usage,  alike  refute  that  pro- 
position. People  discount  bills  con- 
stantly without  seeing  any  authority  for 
the  drawing,  trusting  that  there  is  some 
authority ;  therefore  there  is  no  ground 
for  saying  that  the  necessity  of  the  case 
demands  that  such  documents  as  these 
should  be  shewn  to  everyone.  Then  it  was 
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said  also  that  if  the  letter  was  to  be  shewn 
to  third  persons,  it  was  a  letter  of  credit  free 
from  all  conditions,  and  that  in  fact  these 
are  not  conditions  bnt  pri'vate  directions 
to  Stevenson,  separate  from  the  letter  of 
credit.  Now  I  cannot  accede  to  that  doc- 
trine. The  document  must  be  taken  as 
a  whole.  The  conditions  are  strong 
evidence  that  it  was  not  intended  to  be 
considered  as  a  letter  of  credit  in  the 
sense  of  making  a  direct  contract  be- 
tween the  giver  of  the  letter  and  the 
advancer  of  the  money.  Certainly  in 
many  respects  the  conditions  touch 
matters  only  between  Stevenson  and 
Messrs.  Cole,  and  could  not  be  considered 
as  part  of  a  contract  to  be  made  with 
persons  who  must  necessarily  do  their 
part  before  the  performance  of  the  con- 
ditions, but  yet  are  to  be  liable  on  the 
whole  of  them. 

If  there  is  a  direct  contract,  those  con- 
ditions the  performance  of  which  cannot 
be  insured^  are  not  to  be  taken  into  con- 
sideration I  but  those  which  are  not  in- 
capable of  performance  by  the  parties  are 
part  of  the  contract.  In  my  opinion  bills 
drawn  under  credit  606  were  to  be  bills 
against  wheat  not  only  "  to  be  shipped  " 
but  capable  of  being  identified.  It  is 
said  that  it  would  be  impossible  to  act 
on  such  a  condition  as  this.  But  I  do 
not  think  so.  It  would  restrict  the  power 
of  obtaining  advances,  but  would  not 
destroy  it.  This  is  evident  from  the  fact, 
that  at  the  very  time  when  the  advance 
was  made  there  were  2,500  quarters  on 
board  barges,  for  which  Stevenson  &  Co. 
held  indorsed  bills  of  lading;  and  they 
might  have  drawn  against  that  quantity, 
which  was  perfectly  capable  of  identifica- 
tion. Stevenson  &  Co.  could  not  draw 
against  4^000  quarters  because  there  were 
no  4,000  quarters  capable  of  identification. 
That  is  the  defendants'  argument,  and 
the  plaintiffs'  answer  is  not  satisfietctory. 
The  true  interpretation  of  the  contract  is 
that  the  bills  are  to  be  drawn  against 
specified  wheat.  I  do  not  see  otherwise 
how  it  could  be  determined  what  is  the 
cargo  from  the  invoice  amount  of  which 
*'  ^e  sum  drawn  for  is  to  be  deducted, 
npon  drawing  against  the  bills  of  lading 
uxider  credit  604."  It  is  not  necessary  to 
insert  the  name  of  the  ship  by  which  the 
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goods  are'  to  be  sent ;  that  is  to  be  done 
only  where  practicable  ;  but  it  would  be 
impossible  to  say,  when  the  ship  was 
loaded,  unless  all  the  wheat  afloat  was 
shipped  at  one  time,  against  what  wheat 
there  had  already  been  a  drawing. 
Again,  how  could  the  defendant  interpose, 
if  necessary,  and  say  to  Stevenson,  '*  you 
are  doing  wrong,  this  wheat  has  been 
already  drawn  against."  It  would  never 
be  in  his  power  to  shew  that  Stevenson 
was  appropriating  his  wheat  by  dealing 
with  other  people,  if  he  may  draw  against 
an  indefinite  4,000  quarters. 

In  my  opinion,  therefore,  there  must 
be  a  definite  and  specific  quantity  of 
^heat  to  be  drawn  against.  It  is  ad- 
mitted that  there  was  no  such  quantity, 
and  therefore,  in  my  opinion,  an  essential 
condition  had  not  been  complied  with. 

As  to  the  cases  cited,  I  don't  think  I 
need  go  through  them.  In  the  case  of  Tlie 
Agra  and  Masterman^s  Bamk  (1)  the  docu- 
ment itself  shewed  an  intention  that  it 
should  be  shewn  to  other  persons.  In^ 
Maitland  v.  The  Chartered  Bank  oflndia^ 
London  and  China  (5)  again,  the  docu- 
ments shewed  that  they  were  intended  to 
be  used  for  shewing  to  other  persons. 
In  that  case,  as  in  the  other,  there  were 
no  conditions,  though  it  was  attempted 
to  be  proved  that  there  was  a  condition 
implied  by  the  usage  of  trade. 

Here  the  conditions  appear  on  the  face 
of  the  document,  and  it  is  found  that 
something  which  the  defendants  have 
made  a  condition  of  the  drawing  of  the 
bill,  and  which  ought  to  have  been  per- 
formed, was  not  performed.  I  am,  there- 
fore, of  opinion  that  the  plaintiffs  cannot 
recover. 

Judgment  affirmed. 


Soh'citors—  Stevenp,  Wilkinson  &  Harris,  for  plair- 
tiffs ;  Clarkes,  Bawlins  &  Clarke  for  defen- 
dant8. 
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[IN  THE  EXCHEQUER  DIVISION.] 
1877     1 

p^^   Q     >  BENT  V.  EGBERTS. 

Revenue — Inhabited  Mouse  Duty — Jn- 
come  Tax — "  Occwpier  " — Police  Superin^ 
tendent, 

A  superintendent  of  police  who  lives  in  a 
house  adjoining  the  police  station,  which 
communicates  with  it  by  a  door  in  the  yard, 
the  house  being  liable  to  be  employed  for 
such  purposes  of  the  police  force  as  tlie 
chief  constable  may  direct,  and  wJw  w 
compelled  to  live  there,  but  is  subject  to  be 
removed  from  station  to  station  at  any 
time,  is  not  liable  to  inhabited  house  duty 
or  to  income  tax  under  schedule  B.,  as  oc- 
cupier of  such  house. 

Case  stated  on  the  2nd  of  December, 
1875,  by  the  Commissioners  of  income 
tax  and  inhabited  house  duty  for  the 
division  of  Manchester  on  appeal  against 
an  assessment  under  schedule  B  of  the 
Jncome  Tax  Acts  and  for  inhabited  house 
duty  on  the  house  occupied  by  James 
Bent,  of  Old  Trafford,  in  the  township 
of  Stretford,  in  the  district  of  Manchester, 
second  superintendent  of  the  police  station 
there,  which  was  assessed  as  follows : — 

Stretford. 
No.  of  Assest,  36. 

Superinteodent  Bent,  House  Schedule  B.  £50 
ditto  House  Duty,  £50 

The  county  constabulary  of  Lancashire 
was  established  under  the  statute  of  the 
2nd  &  3rd  Vict.  c.  93. 

The  county  is  divided  into  police  dis- 
tricts or  divisions,  and  station  houses 
and  strong  rooms  have  been  built  and 
provided  under  the  statute  of  the  3rd  & 
4th  Vict.  c.  88. 

The  force  is  annually  inspected  by  a 
government  officer,  and  if  his  report  is 
satisfactory,  a  grant  is  made  by  the 
Treasury  amounting  to  one  half  of  the 
expense  of  the  pay  and  clothing  of  the 
force  in  aid  of  the  police  rates. 

The  house  in  which  the  appellant  re- 
sided was  included  within  the  boundary 
of  certain  premises  known  as  the  Old 
Trafford  police  station,  which  comprised 
other  buildings  and  offices  provided  for 
the  purposes  of  the  Manchester  police 
district. 


In  addition  to  the  communication  be- 
tween the  appellant's  house  and  the 
drill  yard  there  was  a  further  communi- 
cation between  the  drill  yard  and  the 
cell  yard  which  adjoined,  and  into  which 
the  cells  opened. 

It  was  necessary  for  the  police  pur- 
poses  of  the  district  of  Manchester  that 
the  appellant  should  reside  in  the  house 
in  question  for  the  due  performance  of 
his  official  duties. 

The  appellant  was  compelled  to  live  on 
the  premises  in  question,  and  the  house 
in  which  he  resided  was  liable  to  be  used 
for  such  purposes  connected  with  the 
police  force  as  the  chief  constable  of  the 
county  might  direct,  and  the  appellant 
was  ftirther  liable  to  be  removed  from 
station  to  station  at  any  time. 

There  was  no  accommodation  in  the 
appellant's  residence  beyond  that  which 
was  actually  necessary  for  the  require- 
ments of  himself  and  his  family  and  the 
transaction  of  his  business  as  superin- 
tendent of  police,  and  he  woijld  not  be 
permitted  to  make  use  of  the  premises 
for  any  other  purpose. 

The  appellant  was  not  assessed  to  the 
poor  rate. 

The  appellant  admitted  that  the  house 
which  he  occupied  was  separate  from  the 
police  station,  but  added  that  there  was 
a  communication  with  the  station  yard 
by  a  doorway  in  his  own  yard  wall.  The 
front  entrance  was  quite  distinct.  He 
said  that  he  himself  possessed  the  keys 
of  the  house,  and  that  he  and  his  family 
alone  had  access  thereto ;  that  it  was 
wholly  occupied  by  himself  and  family, 
and  furnished  throughout  with  his  own 
furniture ;  that  it  might  occasionally  be 
used  as  a  place  of  detention  for  prisoners, 
and  that  on  one  occasion  he  had  admitted 
a  female  prisoner  there  for  a  few  hours 
who  was  not  in  very  good  health  and 
who  was  of  a  more  respectable  class  than 
prisoners  ordinarily  are. 

He  contended  that  he  was  not  liable 
to  house  duty  nor  to  schedule  B  of  the 
income  tax  beyond  the  amount  of  his 
rental,  lOZ.  8^.  per  annum,  and  the 
reasons  assigned  were  that  the  house 
was  a  part  of  the  police  station,  it  being 
included  within  the  boundary  wall  known 
as  the  Old  TraflTord  police  station,  which, 
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in  addition  to  the  house  occupied  by  the 
appellant,  comprises  other  buildings  and 
offices  provided  for  the  police  purposes 
of  the  Manchester  police  division ;  that 
the  force  was  annually  inspected  by  a 
government  officer,  and  that  the  whole 
of  the  premises  was  used  for  the  pur- 
poses of  the  county  constabulary,  and 
being  so  used  was  used  for  government 
purposes  and  was  exempt  from  assess- 
ment as  being  occupied  for  the  purposes 
of  the  Grown,  and  that  in  any  case  the 
house  in  question  ought  not  to  be 
separately  assessed,  but  should  be  in- 
cluded in  one  charge  with  the  police 
station,  some  of  the  apartments  of  which 
were  occupied  by  police  constables  who 
paid  rent  for  them.  In  support  of  his 
opinion  he  cited  The  Qtieen  v.  St.  Mar- 
Uti'm,  Leicester  (1). 

The  appellant  admitted  that  he  was  an 
officer  of  the  county  and  was  paid  out  of 
the  county  fund. 

The  surveyor  submitted  that  the  case 
referred  to  did  not  apply,  and  that  as 
the  house  in  question  was  admissibly 
separate  and  distinct  from  the  police 
station,  its  front  entrance  facing  the 
street  or  road  (formerly  an  ancient  foot- 
path), and  the  only  communication  with 
the  station  yard  being  by  a  doorway  in 
the  wall  of  its  yard,  which  doorway 
could  easily  be  closed  up,  and  its  being 
moreover  furnished  throughout  by  Mr. 
Bent  as  a  private  residence,  it  was  to  all 
intents  and  purposes  a  private  house, 
and  was  separately  assessable  upon  its 
full  annual  value  for  which  Mr.  Bent 
was  liable,  he  being  the  beneficial  occu- 
pier. 

Judge's  Case,  No.  2,827,  was  referred 
to  in  support  of  this  view. 

After  considering  the  statements  of 
the  appellant  and  the  surveyor,  the  Com- 
missioners were  of  opinion  that  the 
superintendent  was  the  servant  of  the 
county  and  not  of  the  Crown,  and  that 
the  house  being  separate  and  distinct 
from  the  police  station,  the  only  com- 
munication being  by  a  door  in  the  yard 
wall  to  the  drill  ground,  and  being  fur- 
nished by  the  superintendent  at  his  own 
expense,  was  liable  to  be  assessed  upon 

(1)  8  B.  &  S.  536 ;  8.  c.  36  Law  J.  Rep.  M.C.  99. 
VuL.  47.— Q.B.,  C.P.  &  ExcH. 


its  full  annual  value,  and  from  its  posi- 
tion was  separately  chargeable,  and  they 
confirmed  the  assessment. 

By  48  Geo.  3.  c.  55,  schedule  B,  duties 
were  "to  be  charged  annually  on  the 
occupier  or  occupiers  for  the  time  being 
of  every  dwelling-house."  By  14  &  15 
Vict.  c.  36.  s.  1,  it  is  enacted  that  "  there 
shall  be  assessed  upon  inhabited  dwelling- 
houses  the  duties  set  forth  in  the  sche- 
dule." The  schedule  provides  that 
"duties  shall  be  payable  for  every  in- 
habited dwelling-house  not  occupied  and 
used  for  any  such  purpose "  as  therein 
mentioned. 

By  5  &  6  Vict.  c.  35,  schedule  B, 
duties  of  income  tax  are  chargeable  for 
"  all  lands,  tenements  and  hereditaments 
in  respect  of  the  occupation  thereof." 

Gorst  (Hulton  with  him),  for  the  ap- 
pellant.— In  the  first  place  the  appel- 
lant was  not  an  occupier  of  the  house. 
He  was  a  mere  servant  of  the  county 
constabulary,  and  had  no  rights  of  his 
own  in  respect  of  it. 

[Pollock,  B.,  referred  to  the  series  of 
registration  cases  which  had  been  decided 
on  this.] 

Clarke  v.  The  Overseers  of  8t,  Mary, 
Bury  8t.  Edmunds  (2)  is  a  good  example 
of  these  cases.  [He  was  stopped  by  the 
Court.] 

Dicey,  for  the  Crown,  contended  that 
physical  occupation  was  all  that  was  re- 
required.  This  was  at  least  a  "  use " 
within  the  schedule  of  14  &  15  Vict.  c. 
36.  The  point  now  raised  by  the  appel- 
lant was  not  the  substantial  question  in 
the  case,  which  was,  whether  the  house 
was  exempt  as  used  for  the  purposes  of 
the  Crown. 

Kelly,  C.B. — The  question  in  this 
case  is,  whether  the  appellant  is  the 
occupier  of  the  premises  in  question, 
within  the  meaning  of  the  Inhabited 
House  Duty  Act,  or  within  the  meaning 
of  the  Income  Tax  Act:  It  appears  ac- 
cording to  the  statement  of  the  case 
before  us  that  the  appellant  has  been 
assessed  under  both  statutes,  the  In- 
habited House  Duty  Act  and  the  Income 

(2)  1  Com.  B.  Kep.  N.S.  23;  s.  c.  26  Law  J. 
Kep.  C.P.  12. 
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Tax  Act,  in  respect  of  the  year's  occupa- 
tion, from  the  month  of  April,  1875,  to 
the  month  of  April,  or  to  the  end  of  the 
month  of  March,  1876,  and  that  the  sums 
payable  to  the  Crown  in  respect  of  which 
these  assessments  have  taken  place,  if  they 
could  be  sustained,  would  be  payable  on 
the  1st  of  January,  or  at  all  events,  in 
the  month  of  January,  1876.     The  ques- 
tion which  we    have    to    determine    is, 
whether  the  occupation  and  the  use  of 
these  premises  by  the  appellant,  in  the 
manner  and  under  the  circumstances  stated 
in  this  case,  render  him  liable  to  either 
the  one  or  the  other  of  these  assessments. 
I  am  clearly  of  opinion  that  he  is  not 
liable  to  either  the  one  or  the  other.     If 
the  case  were  confined  to  what  is  stated 
in  one  only  of  the  paragraphs,  a  ques- 
tion   might    well    arise  as    to  whether 
he  might  or  might  not  be  liable.     It  ap- 
pears that  *'  the  appellant  admitted  that 
the  house  which  he  occupied  was  sepa- 
rate from  the  police-station,  but  added 
that  there  was   a  communication   with 
the  station  yard  by  a  doorway  in  his  own 
yard  wall.     The  front  entrance  was  quite 
distinct.     He  said  that  he  himself  pos- 
sessed the  keys  of  the  house,  and  that  he 
and  his  &mily  alone  had  access  thereto, 
that  it  was  wholly  occupied  by  himself 
and  family,    and  furnished    throughout 
with  his  own  furniture ;  that   it  might 
occasionally  be  used  as  a  place  of  deten- 
tion for  prisoners,  and  that  on   one  occa- 
sion he  had  admitted  a  female  prisoner 
there   for  a  few  hours  who  was  not  in 
very  good  health,  and  who  was  of  a  more 
respectable  class  than  prisoners  ordinarily 
are."      Now  if  it  had  stopped  there,  and 
had  contained  nothing  else  to  assist  in 
determining  whether  tnis  was  an  occupa- 
tion  within  either  of  these  Acts  of  Par- 
liament, the  question   might    well  have 
been    arguable,    but   when  we  refer  to 
another  paragraph  we  find  that  the  ap- 
pellant, who  it  appears  is  an  officer  of  the 
constabulary  of  lAncashire,  is  by  the  du- 
ties of  his  office,  and  under  the  circum- 
stances in   which   he  holds  that  office, 
compelled  to  live    on  the  premises    in 
question,  and  that  the  house  in  which  he 
resides  is  liable  to  be  used  for  such  pur- 
poses connected  with  the  police  force  as 
the  chief  constable  of  the  county  may 


direct,  and  the  appellant  is  further  liable 
to  be  removed  fix>m  station  to  station  at 
any  time. 

Now  anyone  of  these  portions  of  this 
paragraph  would,  in  my  opinion,  be  per- 
fectly fatal  to  the  argument  on  the  part 
of  the  Grown,  that  the  appellant  is  such 
an  occupier  of  these  premises  as  to  render 
him  liable  to  either  of  these  assessments ; 
and  the  first  is  that  he  is  compelled  to 
live  on  the  premises.     A  man  who  pays 
rent  for  premises  has  the  right  to  live 
upon  the  premises,  and  is  entitled  to  oc- 
cupy them  under  his  contract  with  his 
landlord.      No    such    case  exists    here. 
What  is  called  a  rent  in  the  case  before 
us  is  clearly  no  rent  at  all.     It  is  stated 
that  the  appellant  is  an  officer  of  the  con- 
stabulary of  the  county  of  Lancaster,  and 
that  he  is  compelled  to  live  upon  these 
premises,  but  the  payment  made  by  him 
amounts  to  nothing  more  than  this,  that 
the  authorities  by  whom  he  is  employed 
think  fit  to  deduct  ^m  the  salaiy  that 
they  pay  him  a  certain  sum,   namely, 
8Z.  10«.  a  year,  in  consequence  of  the  be- 
nefit he    derives  from  lodging  in    this 
house  vnth  his  fetmily  during  whatever 
time  they  may  compel  him  to  remain 
there.     That  is  not  a  rent  at  all,  it  is  not 
a  tenancy  at  all,  it  is  not  an  occupation 
at  all  in  view  of  the  Acts  which  regulate 
and  determine  either  of  these  assessments, 
and,  therefore,  were  it  upon  that  ground 
alone,  I  should  hold  that  this  is  not  an 
occupation  within  the  meaning  of  either  of 
these  Acts  of  Parliament.     But  the  case 
goes  on  to  say  that  the  house  in  which  he 
resides  is  liable  to  be  used  for  such  pur- 
poses connected  with  the  police  force  as 
the  chief  constable  of  the  county  may 
direct.     Under  this  power  in   the  chief 
constable  he  might  either,  upon  a  parti- 
lar  occasion  or  on  any  number  of  occa- 
sions, where  the  proper  conducting    of 
the    business  of  the  police    might  re- 
quire  it,  send   any  number  of  persons 
who  might  be  taken  into   custody,  and 
who  were  to  remain  in  custody  until  the 
following  morning  before  they  would  be 
taken  before   the  magistrate,   into  this 
house,  and  put  half  a  dozen  of  them  into 
half  a  dozen  of  the  beds  in  the  different 
rooms  of  this  house,  and  they  might  if 
they  thought  fit  in  order  to  do  so  (and  it 
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miglit  be  a  pablio  datj  on  their  part  that 
they  should  do  so)  confine  him  to  a  single 
bed  in  a  room  at  the  top  of  the  house,  or 
they  might  desire  him  to  lie  upon  the 
floor  all  night  in  order  that  these  several 
prisoners  should  be  in  safe  custody.  That 
alone  is  inconsistent  with  the  beneficial 
occupation  or  use  of  the  house  by  a  te- 
nant who  is  liable  to  assessment  under 
these  Acts  of  Parliament ;  and,  there- 
fore, if  it  stood  alone  upon  this  second 
clause  of  the  seventh  paragraph  it  also 
would  be  fatal  to  the  question  of  occupa- 
tion. But  then  wheji  we  come  to  the 
last  provision  in  this  paragraph  we 
find  that  the  chief  constable  "  may  direct," 
and  that  the  appellant  is  therefore  liable 
to  be  removed  from  station  to  station  at 
any  time.  Here  is  a  man  assessed  for  the 
income-tax  for  the  year,  and  assessed  to 
the  inhabited  house  duty  for  the  year, 
who  might,  if  it  were  thought  fit,  a  week 
or  a  month,  or  even  a  single  dayafter  the 
ass^sment  to  the  income-tax  and  to  the 
inhabited  house  duty,  be  removed  to  an- 
other place  altogether,  and  might  not 
occupy  the  house  for  a  single  day  after 
the  notice  or  the  command  is  issued  to 
him  to  quit  the  station  and  remove  him- 
self to  another  station.  It  is  not  arguable 
whether  or  not  this  could  be  an  occupa- 
tion within  the  meaning  of  these  Acts  of 
Parliament.  I  am  clearly  of  opinion, 
therefore,  that  he  is  not  an  occupier,  he  is 
merely  a  servant  of  the  constabulary  put 
into  the  house  for  their  purposes,  with 
Uberty  and  permission  to  live  in  that 
house  just  as  long  as  they  think  fit,  and 
no  longer,  just  as  long  as  it  suits  i  he  pub- 
lic service  to  station  him  there,  and  it  is 
expedient  that  he  should  remain  an 
officer  in  their  establishment,  and  no 
longer.  Under  these  circumstances  it 
clearly  is  not  an  occupation  within  these 
statutes. 

Cleasbt,  B.— I  must  say  that  I  was  a 
good  deal  surprised  at  the  statement  of 
the  learned  counsel  for  the  Crown,  that 
the  point  intended  to  be  raised  here  was  a 
different  one  from  that  which  we  are  now 
considering.  I  refer  to  the  case,  and  I 
see  that  this  is  the  only  point  upon  which 
the  case  is  stated.  It  says,  '*  After  con- 
sidering the  statements  of  the  appellant 
and  the  surveyor,  the  Commissioners  were 
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of  opinion  that  the  superintendent  was 
the  servant  of  the  county,  and  not  of  the 
Crown,  and  that  the  house  being  separate 
and  distinct  from  the  police-station,  the 
only  communication  bemg  by  a  door  in 
the  yard  wall  to  the  drill-ground,  and 
being  famished  by  the  superintendent  at 
his  own  expense,  was  liable  to  be  assessed 
upon  its  full  annual  value."     They  state 
everything  connected  with  the  place  to 
shew  in  what  way  it  is  connected  with 
the  police-station,  and  not  deciding  any- 
thing upon  the  other  question,  the  Com- 
missioners decide  that  it  is  to  be  regarded 
as  if  he  were  living  apart  from  the  po- 
lice-station altogether  in  a  street  in  the 
town.     K  that  were  the  case,  although  he 
is  paid  by  the  police  authorities,  or  there 
is  an  allowance  made  for  it,  and  he  is 
removable  to  a  different  station,  it  would 
be  quite  a  different  thing.      Passing  by 
other  questions  altogether,  the  Commis- 
sioners hold  that  in  this  case  he  occupies 
the  premises  so  separated  from  the  police 
premises,  and  furnishing  them  at  his  own 
expense  he  is  liable  to  be  assessed.  Upon 
this  question,  which  is  mainly  a  question 
of  flBJrCt,  we  come  to  a  different  conclu- 
sion.     I   will  only   say   with  reference 
to  the  case  which  has  been  referred  to, 
which  case  was  not  referred  to  in  the 
Judge's  case,  that  the  question  there  con- 
sidered was  a  totally  different  one.  What 
we  have  to  consider  is  simply  whether 
the  superintendent  is  regarded  as  a  per- 
son occupying  or  living  upon  these  pre- 
mises in  any  other  sense  than  that  he  is 
allowed  to  live  there  upon  part  of  the 
police  premises.     I  apprehend  that  if  the 
police  premises  were  shut  in  by  an  outer 
door  and  among  the  other  uses  to  which 
the  station  was  put  this  man  had  the 
house  within  that  outer  door,  no  question 
whatever  could  possibly  arise.     No  one 
would  contend  that  he  was  the  occupier 
of  the  house  within  these  Acts  of  Par- 
liament, although  he  was  the  only  person 
living  in  it.     How   can  it  be    that    it 
makes  a  difference  if,  for  the  more  con- 
venient enjoy meot  by  their   servant  of 
the    particular     house,    and     to    make 
it     more    comfortable     for   him,    they, 
with  all    the    internal   communications 
requisite  for  the  discharge  of  his  duties, 
allow  him  to  have   an   outer  door  into 
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the   footpath  or   street.      It  appears  to 
me  not  of  the  slightest  importance. 

Pollock,  B.— I  also  think  that  there 
is  ample  material  for  a  decision  in  this 
case  contained  in  the  argnment  ad- 
dressed to  ns  by  Mr.  Dicej,  which  turns 
upon  the  meaning  of  the  word  "  occu- 
pier" in  schedule  B  of  the  48  Geo.  3. 
c.  55,  and  the  facts  stated  in  this  case, 
upon  which  we  have  to  draw  inferences 
of  fact  as  well  as  of  law.  It  is  suffi- 
cient to  say  that  such  a  so-called  occu- 
pation as  is  shewn  to  exist  in  this  case 
is  not  such  an  occupation  as  makes  the 
man  an  occupier  within  the  meaning  of 
the  statute. 

Judgment  for  the  appellant,  with 
costs. 


Solidton — The  Solicitor  of  Inland  Revenue,  for 
the  Crown  ;  Ridsdale,  Craddock  &  Kidsdale, 

,  agents  for  Birchall,  Wilson  &  Hulton,  Pres- 
ton, for  appellant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1877      1 

Nov.  27. 1  rOED  ^.  TATLOE. 

Ootmty  Court — Cause  sent  for  Trial 
under  19  8f  20  Vict  c.  108.  s.  26— New 
Trial — Bight  to  Trial  by  Jury. 

Where  a  cause  ordered  under  19  ^  20 
Vict,  c.  108.  s,  26,  to  he  tried  in  a  County 
Court,  has  been  tried  there  accordingly,  and 
afterwards  a  new  trial  ha^  been  ordm'ed, 
either  party  has  a  right  to  require  a  jury 
on  the  second  trial,  notwithstanding  the 
order  for  the  second  trial  does  not  direct 
how  the  cause  shall  be  tried,  and  the  first 
trial  was  by  the  Judge  without  a  jury. 

Action  on  a  bill  of  exchange  for 
2SL  lis,  drawn  by  the  plaintiff  upon  and 
accepted  by  the  defendant.  The  defence, 
in  substance,  amounted  to  a  failure  of 
consideration  by  reason  of  certain  roofing 
tiles,  for  the  payment  of  which  the  bill 
had  been  accepted,  being  of  a  defective 
quality,  and  not  such  as  they  had  been 
warranted   by  the  plaintiff,  and  the  de- 


fendant by  way  of  counter-claim  claimed 
damages  for  such  breach  of  warranty. 
The  issues  raised  were  by  an  order  made 
under  19  &  20  Vict.  c.  180.  s.  26,  directed 
to  be  tried  in  the  County  Court  of  Surrey, 
holden  at  Reigate,  and  such  trial  accord- 
ingly took  place  on  the  18th  of  May, 
1877,  before  the  County  Court  Judge 
without  a  jury,  and  after  viewing  the 
roof  on  which  the  tiles  had  been  placed 
the  County  Court  Judge,  on  the  14th  of 
June  following,  gave  judgment  for  the 
defendant,  and  adjudged  him  50Z.  dama- 
ges, which  he  ordered  the  plaintiff  to  pay. 
The  plaintiff,  thereupon,  applied  to 
this  Division  of  the  High  Court  for,  and 
obtained,  a  rule  for  a  new  trial.  Before 
this  second  trial  came  on  to  be  heard,  due 
notice  in  writing  of  a  demand  of  a  jury 
was  given  on  behalf  of  the  plaintiff  in 
exercise  of  the  right  to  a  trial  by  jury 
given  by  9  &  10  Vict.  c.  95.  s.  70.  When 
the  cause  again  came  on  for  trial  in  the 
County  Court,  which  it  did  on  the  15th 
of  August,  1877,  the  County  Court  Judge 
refused  to  try  it  with  a  jury  because  the 
rule  oitiering  the  new  trial  contained  no 
direction  that  it  was  to  be  so  tried,  and 
that  therefore  it  was  to  be  tried  in  like 
manner  as  the  first  had  been  tried,  namely, 
without  a  jury.  The  County  Court  Judge 
accordingly  again  tried  the  action  without 
a  jury,  and  found  again  for  the  defendant, 
though  for  a  less  amount  than  on  the 
first  trial.  A  rule  nisi  for  a  new  trial 
was  again  obtained  on  behalf  of  the 
plaintiff  on  various  grounds,  and  inter 
alia  on  the  ground  of  the  refusal  of  the 
County  Court  Judge  to  allow  the  action 
to  be  tried  by  a  jury.     Against  this  rule, 

Cooke  now  shewed  cause  (1).  —  The 
action  was  sent  for  trial  in  the  County 
Court  under  section  26  of  19  &  20  Vict, 
c.  108,  and  the  County  Court  Judge  had 
no  power  to  try  it  with  a  jury.     The 

(1)  A  preliminaiy  objection  was  taken  on 
shewing  cause  by  the  counsel  for  the  defendant, 
that  the  County  Court  Judge's  notes  had  not  been 
obtained,  although  the  counsel  for  the  plaintiff 
who  had  obtained  the  rule  had  not  been  present 
at  the  trial,  but  it  became  unnecessary  to  deter- 
mine this  matter  as  the  counsel  for  the  plaintiff 
now  rested  his  right  to  make  the  rule  absolute  on 
the  Judge's  refusal  to  have  the  action  tried  with  a 
jury. 
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26th  section  enacts  that  where  in  any 
action  of  contract  hronght  in  a  Saperior 
Conrt,  the  claim,  &c.,  does  not  ex- 
ceed 50Z.,  "a  Jadge  of  a  Snperior 
Conrt  on  the  application  of  either  party 
after  issae  joined,  may,  in  his  discretion, 
and  on  snch  terms  as  he  shall  think  fit, 
order  that  the  cause  he  tried  in  any 
County  Court  which  he  shall  name,  and 
thereupon  the  plaintiff  shall  lodge  with 
the  B^istrar  of  such  Court,  such  order 
and  the  issue,  and  the  Judge  of  such 
Court  shall  appoint  a  day  for  the  hearing 
of  the  cause,  ....  and  after  such  hearing 
the  Registrar  shall  certify  the  result," 
&c.  That  differs  from  section  7  of  the 
30  &  31  Yict.  c.  142,  which  empowers  a 
Judge  of  the  Superior  Courts  in  certain 
cases  to  order  a  cause  to  he  tried  in  the 
County  Court,  as  in  that  7th  section  it  is 
expressly  enacted  after  the  order  has  heen 
lodged  with  the  Registrar,  *'  that  the 
cause  and  all  proceedings  therein  shall  he 
heard  and  taken  in  such  County  Court 
as  if  the  action  had  been  originally  com- 
menced in  such  County  Court."  it  can- 
not, therefore,  be  inferred  that  when  a 
cause  is  sent  under  section  26  of  the 
former  Act  to  a  County  Court  for 
trial,  it  is  to  be  tried  according  to  the 
practice  of  the  County  Court.  If  either 
party  wished  the  trial  to  be  with  a  jury 
m  the  County  Court  he  should  haye  got 
the  rule  or  order  to  state  that  it  was  to 
be  so  tried,  as  was,  in  fact,  done  by  the 
order  of  Erie,  J.,  in  Wheatcroft  v. 
Foster  (2).  The  plaintiffs  never  asked  to 
have  the  cause  tried  by  a  jury  on  the 
occasion  of  the  first  trial  in  the  County 
Court,  and  therefore  when  a  new  trial 
was  ordered,  it  was  to  be  presumed  that 
the  second  trial  was  to  be  tried  in  hke 
manner  as  the  first,  that  is  to  say,  with- 
out a  jury. 

The  Coubt  then  called  on 

Woolf  to  support  the  rule. — The  case 
of  The  Queen  v.  Harwood  (3),  shews  that 
where  a  cause  is  tried  before  a  County 
Court  Judge  without  a  jury,  and  a  new 
trial  is  granted  generally,  a  party  has  a 
right  to  have  it  on  the  second  occasion 
tried  by  a  jury.     It  is  true  that  that  was 

(2)  E.  B.&  E.  787 ;  a,  c.  27  Law  J.  Rep.  Q.B.  277. 
(3>  22  Law  J.  Rep.  Q.B.  127. 


not  a  case  sent  under  the  statute  for  trial 
in  the  County  Court,  but  was  a  case 
brought  originally  in  the  County  Court, 
and  in  which  the  County  Court  Judge  had 
himself  granted  a  new  trial ;  but  it  was 
argued  that  as  the  Judge  had  granted 
a  new  trial  generally  it  was  to  be 
taken  that  he  meant  a  new  trial  of 
the  same  kind  as  the  first,  which  had 
been  without  a  jury;  but  Erie,  J.,  dis- 
tinctly says,  ''The  parties  have  the 
same  right  on  a  second  as  they  have  on 
the  first  trial,  to  require  a  jury  to  be 
summoned,''  and  he  made  absolute  the 
rule  which  had  been  obtained  for  the 
County  Court  Judge  to  hear  the  cause, 
he  having  refused  to  try  it  with  a  jury. 
Then,  although  it  was  decided  in  Bahu' 
ford  V.  Pledge  (4)  that  where  a  cause  is 
sent  to  the  County  Court  for  trial  under 
19  &  20  Vict.  c.  108.  s.  26,  the  applica- 
tion for  a  new  trial  must  be  made  in  the 
Superior  Court ;  yet  Blackburn,  J.,  points 
out  in  that  case  that  the  Judge  of  the 
County  Court  is  to  try  it  "  in  the  same 
way  as  a  plaint  brought  in  his  Court 
either  with  or  without  a  jury ; "  and  that 
learned  Judge  repeats  this  in  The  Ipsudeh 
Qds  Light  Company  v.  Norman  (5),  where, 
during  the  argument,  he  says,  "when 
once  a  cause  gets  into  the  County  Court 
the  trial  and  its  incidents  are  governed 
by  the  practice  of  that  Court."  In 
Fletcher  v.  Baker  (6),  the  cause  was 
sent  under  19  &  20  Vict.  c.  108.  s.  26, 
to  be  tried  in  a  County  Court,  and  a 
party  was  held  not  entitled  to  avail  him- 
self  of  his  right  to  a  jury  unless  he  gave 
the  notice  required  by  the  County  Court 
Rules  made  under  9  &  10  Vict.  c.  95. 
rules  1  and  2  of  Order  XVI.  of  the  County 
Court  Rules,  1875,  are  substantially  the 
same  as  the  County  Court  Rules  referred 
to  in  Fletcher  v.  Baker  (6). 

Cooke  contra. — The  rules  and  practice  of 
the  County  Court  do  not  apply  to  a  cause 
sent  for  trial  under  19  &  20  Vict.  c.  108.  s. 
26.  A  cause  so  sent  does  not  ever  leave  the 
Superior  Court  which  sends  it,  and  such 
Court  continues  its  control  over  it,  and  is 

(4)  7  B.  &  S.  425 ;  s.  c.  3d  Law  J.  Rep.  Q.B. 
169. 

(6)  7  B.  &  S.  847. 

(6)  43  Law  J.  Rep.  Q.B.  112;  b.  c.  Law  Rep. 
9  Q.B.  370. 
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alone  the  Court  to  which  an  application 
for  a  new  trial  can  be  made.  It  may, 
under  section  26,  order  the  trial  in  the 
County  Court  to  be  on  such  terms  as  it 
should  think  fit,  and  where,  as  here,  on 
the  order  for  the  second  trial,  it  did  not 
impose  any  particular  terms,  the  presump- 
tion is  that  it  ordered  the  second  trial  to 
be  tried  like  the  first,  which  was  without 
a  jury.  There  is  no  power  under  any 
County  Court  Act  which  enables  a  party 
in  an  action  sent  for  trial  in  the  County 
Court  under  19  &  20  Vict.  c.  108,  a.  26, 
to  require  a  jury  to  be  summoned. 

Geovb,  J. — I  regret  to  say  that  I  feel 
obliged  to  give  way  to  the  arguments  of 
Mr.  Woolf  on  behtUf  of  the  plaintiff,  and 
to  the  case  which  he  has  cited  of  The 
Queen  v.  Ha/rwood  (3).  I  very  much  re- 
gret that  our  making  absolute  this  rule 
will  prevent  the  exercise  of  that  sum- 
mary  jurisdiction  which  it  was  con- 
sidered better  that  the  County  Court 
should  have  instead  of  a  protracted  liti- 
gation. Still  one  must  act  according  to 
decisions  and  the  legal  rights  of  the 
parties.  Now  where  the  order  sending 
a  cause  for  trial  in  the  County  Court 
does  not  impose  any  terms,  it  would 
generally  be  obvious  that  the  cause  would 
be  tried  not  otherwise  than  any  cause 
would  ordinarily  be  tried  in  such  County 
Court.  At  first  it  struck  me  that  as  on 
the  first  trial  the  cause  was  tried  by  the 
Judge  without  a  jury,  it  might  reason- 
ably be  supposed  that  an  order  granting 
a  new  trial  without  imposing  any  terms 
as  to  the  mode  of  trial,  would  be  deemed 
to  mean  that  the  second  trial  should  be 
one  of  the  same  nature  as  the  first.  But 
I  think  that  this  point  has  really  been 
decided  by  the  case  of  The  Queen  v.  Har" 
wood  (3),  and  that  we  are  bound  by  that 
decision.  It  is  true  that  was  a  case 
where  a  new  trial  had  been  granted  by 
the  County  Court  Judge  under  the  9  & 
10  Vict.  c.  95,  but  the  words  of  the  89th 
section  of  that  Act  are,  as  regards  grant- 
ing a  new  trial,  the  same  as  those  of 
section  26  of  19  &  20  Vict.  c.  108.  The 
89th  section  of  the  one  Act  says  that  the 
Judg^  shall  have  the  power,  "  if  he  shall 
think  fit,  to  order  a  new  trial  to  be  had 
upon  such  terms  as  he  shall  think  reason- 


able ;  "  whereas  the  26th  section  of  the 
other  Act  says,  '^  may,  in  his  discretion, 
and  on  such  terms  as  he  shall  think  fit." 
There  is,  therefore,  no  substantial  differ- 
ence, and  by  one  of  the  rules  of  the 
County  Court  Rules,  1875,  it  is,  like  the 
9  &  10  Vict.  c.  95.  s.  70,  made  lawful  for 
the  plaintiff  or  defendant  to  require  a 
jury.  Then  this  case  of  The  Queen  v. 
Harwood  (3)  decides  that  the  mere  fact 
of  a  new  trial  having  been  granted 
generally,  does  not  import  that  the 
second  trial  is  to  be  in  the  same  way  as 
the  first,  and  in  his  judgment  in  that 
case  Erie,  C.  J.,  says,  "  The  ground  taken 
by  the  County  Court  Judge  was  that  he 
was  empowered  to  refuse  to  try  the  case 
by  a  jury.  I  think  that  on  that  point 
he  was  wrong;''  "the  parties  have  the 
same  right  on  a  second  as  they  have  on  a 
first  trial  to  require  a  jury  to  be  sum- 
moned." Now  it  cannot  be  contended 
that  on  the  trial  of  a  cause  sent  to  the 
County  Court  under  19  &  20  Vict.  c.  108. 
s.  26,  the  parties  have  not  as  in  any 
other  cause  in  the  County  Court  a  right 
to  require  a  jury,  and  this  case  of  The 
Queen  v.  Harwood  (3)  decides  that  they 
have  the  same  right  on  the  second  trial 
as  they  had  on  the  first.  I  therefore 
feel  that  I  have  no  option,  however  much 
I  may  regret  it,  but  that  I  must,  acting 
judicially,  make  absolute  this  rule  for  a 
new  trial. 

LiNDLEY,  J. — I  am  of  the  same  opinion. 
This  is  an  action  commenced  in  one  of 
the  Superior  Courts  which  was  sent  for 
trial  in  the  County  Court  under  section  26 
of  19  &  20  Vict.  c.  108.  That  section  is 
as  follows  [the  learned  Judge  here  read 
that  section].  Under  this  section  the 
first  question  is  whether,  when  the  order 
ordering  the  cause  to  be  tried  in  the 
County  Court  does  not  say  in  what  par- ' 
ticular  mode  it  is  to  be  tried,  how  is  it  to 
be  tried?  The  answer  must  obvionsly 
be  that  it  is  to  be  tried  according  to  the 
practice  of  the  County  Court,  tlmt  is  to 
say,  in  the  same  way  as  any  County  Court 
case.  If  so,  by  the  9  &  10  Vict.  c.  95.  s. 
70,  and  by  the  County  Court  Rules,  1875, 
either  party  is  entitled  to  require  a  jury, 
and  the  present  is  governed  by  that  of 
The  Queen y* Harwood  (3).  Consequently 
the    plaintiff   was   entitled  to   have  the 
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canso  tried  with  a  jury,  although  the 
order  ordering  a  new  trial  was  silent  as 
to  the  mode  of  snoh  second  trial.  The 
rale  will,  therefore,  be  made  absolnte  for 
a  new  trial,  the  costs  to  abide  the  event. 

Rule  absoluie  accordingly. 


Solicitors — Nioolson  &  Jones,  agents  for  C.  J. 
Grece,  Bedhill,  for  plaintiff;  J.  £.  L.  King, 
for  defendant. 


1877         f  MEGGY  (trustee,  etc.)    V.  THE 
j^^    Q   iy  <      IMPERIAL   DISCOUNT   COMPANY 
^^-  "*'  ^-  t  (LIMITED). 

The  Bankruptcy  Act,  1869  (32  &  33 
Vict,  c,  71),  8,  125 — Joint  and  Sepa/rate 
Estates  under  Liquidation  —  Discharge 
granted  by  joint  Creditors  only — Property 
left  in  Possession  of  Debtor  or  subsequently 
acquired. 

A  trustee  under  a  liquidation,  toho,  with 
the  authority  of  the  creditors,  permits  the 
debtor  to  remain  in  possession  of  hisfumi- 
ture  as  apparent  owner,  does  not,  in  the 
essence  of  knowledge  that  the  debtor  ivas 
holding  himself  out  as  the  real  owner  and 
dealing  with  it  as  such,  forfeit  his  right  to 
it  so  long  as  there  has  been  no  closing  of 
the  liquidation  or  order  of  discharge ;  and 
his  right  to  it  and  to  any  after-acqui/red 
property  cannot  be  defeated  by  a  bill  of 
sale  given  by  the  debtor  subsequently  to  tJie 
liquidation. 

Where  a  liquidating  debtor  has  separate 
as  well  as  joint  creditors  and  assets,  an 
order  of  discharge  by  the  joint  creditors 
wfU  not  operate  to  discharge  him  from  his 
separate  debts,  and  any  after-acquired  pro- 
perty  wiU  therefore  vest  in  the  trustee  ap^ 
pointed  under  the  liquidation. 

This  was  an  action  tried  at  the  Onild- 
hall,  before  Lush,  J.,  and  was  brought 
by  the  plaintiff  as  tmstee  under  the  liqui- 
dation of  one  Beverley  against  the  defen- 
dants, to  recover  the  value  of  some  fur- 
niture which  had  been  seized  and  sold  by 
the  defendants  under  a  bill  of  sale. 

The  learned  Judge  reserved  his  judg- 
ment. 

Beverley  &  Schliemann  carried  on 
business  in  partnership  till  November, 
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1872,  when  a  joint  petition  for  liquida- 
tion was  presented,  and  the  plaintiff  was 
appointed  trustee.  There  were  separate 
as  well  as  joint  creditors  and  assets,  and 
the  separate  assets  of  Beverley  consisted 
of  famiture  in  his  house  of  the  estimated 
value  of  500Z.  His  separate  liabilities 
were  450Z.,  of  which  his  brother-in-law, 
one  Digby,  was  creditor  for  350Z.  Digby 
and  another  man  were  appointed  by  the 
separate  creditors  to  act  as  a  committee 
of  inspection  in  regard  to  the  separate 
estate,  and  they  told  the  plaintiff  as  trus- 
tee not  to  take  any  steps  to  obtain  pos- 
session of  the  furniture  until  further  in- 
structions should  be  received  from  them. 
Accordingly  the  furniture  remained  in 
Beverley's  possession  until  in  February, 
1876,  the  plaintiff  heard  that  Beverley 
had  filed  another  petition  for  liquidation, 
and  upon  informing  the  committee  of 
inspection  of  this,  was  ordered  by  them 
at  once  to  take  possession.  On  his  pro- 
ceeding to  do  so,  he  discovered  that  an- 
other man  was  already  in  possession  on 
behalf  of  the  defendants  under  a  bill  of 
sale  dated  the  21st  of  January,  1876, 
and  granted  by  Beverley  upon  it  and 
some  other  furniture  which  he  had  ac- 
quired since  the  original  petition,  to  the 
defendants,  as  a  security  for  an  advance 
of  hOOl. 

No  order  of  discharge  had  been  granted, 
nor  resolution  for  closing  the  liquidation 
passed  by  the  separate  creditors ;  but  a 
joint  order  of  discharge  to  Beverley  & 
Schliemann  had  been  given  by  the  part- 
nership creditors  in  July,  1873,  before 
the  purchase  of  the  after-acquired  pro- 
perty. The  trustee  under  the  second 
liquidation  repudiated  any  claim  upon 
the  proceeds  of  the  sale,  and  the  ques- 
tion was  solely  as  to  the  right  of  the- 
plaintiff  as  against  the  defendants,  not- 
withstanding Beverley's  discharge,  and 
his  having  been  left  in  apparent  posses- 
sion of  the  property. 

HoU  and  JFuUarton,  for  the  plaintiff 
/.  0.  F,  8.  Day,  Lumley  Smith  and  Hard' 
castle,  for  the  defendants. 

Cur.  adv.  vuU. 

Lush,  J.  (on  Dec.  7)  delivered  judg- 
ment : — 

The    plaintiff   is    the   trustee    under 
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a  liquidation  arrangement,  obtained 
upon  the  joint  petition  of  Beverley  & 
Schliemann,  who  were  partners  in  tmde. 
There  were  separate  creditors  as  well  as 
joint  creditors,  and  separate  as  well  as 
joint  assets.  The  separate  assets  of  Bever- 
ley consisted  of  furniture  in  his  dwelling- 
hoQse  at  No.  5,  Regent's  Park  Terrace. 
His  separate  creditors  appointed  a  com- 
mittee of  inspection,  and  they,  as  an  act 
of  indulgence  to  Beverley,  instructed  the 
plaintiff  as  trustee  not  to  take  any  steps 
for  realising  the  forniture  until  he  re- 
ceived further  orders  ftxjm  them.  This 
occurred  towards  the  end  of  the  year 
1872.  No  further  orders  were  ever  given, 
and  the  insolvent  continued  in  posses- 
sion of  the  furniture  until  the  21st  of 
January,  1876,  when  he  mortgaged  it, 
together  with  other  furniture  which  he 
had  acquired  subsequently  to  his  petition, 
to  the  defendants,  for  a  sum  of  500Z.  He 
afterwards  filed  another  petition  for  ad- 
judication. This  proceeding  coming  to 
the  notice  of  the  plaintiff,  he  put  in  his 
claim  to  the  furniture,  and  then  found 
that  the  defendants  had  already  and  be- 
fore the  second  liquidation  taken  posses- 
sion under  their  bill  of  sale.  No  resolu- 
tion had  ever  been  made  for  closing  the 
liquidation,  nor  was  any  order  of  dis- 
charge ever  given  by  the  separate  credi- 
tors, but  an  order  of  discharge  had  been 
given  by  the  joint  creditors  before  the 
purchase  of  the  after-acquired  property. 

Upon  this  state  of  facts  two  questions 
arise — first,  whether  the  plaintiff,  the 
trustee  under  the  liquidation,  had  not  by 
lying  by  and  allowing  the  insolvent  to 
remain  in  possession  of  the  furniture  as 
the  apparent  owner,  forfeited  his  right 
to  claim  that  propei'ty  as  against  the 
holder  of  the  bill  of  sale  ;  and  secondly, 
if  not,  whether  the  order  of  discharge 
did  not  operate  as  a  discharge  from  his 
separate  as  well  as  from  the  joint  debts, 
in  which  case  the  afler-acquired  property 
would  be  his,  and  would  consequently 
pass  to  the  defendants  by  virtue  of  the 
bill  of  sale. 

Several  authorities  were  cited,  which  I 
have  consulted,  and  have  come  to  a  con- 
clusion against  the  defendants  upon  both 
points.  If  the  trustee  had  authorised 
the  insolvent  to   trade  with  the  assets 


which  belonged  to  the  estate,  and  the 
insolvent  had  contracted  debts  in  the 
course  of  that  trading,  the  new  creditors 
would  have  had  an  equitable  claim  to 
the  assets  for  payment  of  their  debts. 
Or  if  the  trustee  had  known  that  the 
insolvent  was  holding  himself  out  as  the 
owner  of  the  furniture,  and  was  endea- 
vouring to  raise  money  upon  it,  and  had 
with  that  knowledge  abstained  from  in- 
terfering or  giving  notice  of  his  title,  so 
as  to  prevent  the  persons  who  were  ne- 
gotiating from  being  imposed  upon,  he 
would  in  that  case  also  have  been  pre- 
cluded from  setting  up  hid  title  against 
the  bill  of  sale.  But  he  had  no  know- 
ledge of  any  such  attempts  or  purpose. 
He  was  merely  passive,  and  was  in  igno- 
rance that  the  insolvent  was  attempting 
to  take  any  such  advantage  of  the  indul- 
gence shewn  him.  To  hold  that  under 
the  circumstances  the  trustee  had  for- 
feited his  right  to  the  furniture,  would 
be  to  import  without  statutable  autho- 
rity the  doctrine  of  reputed  ownership 
into  merely  private  transactions  between 
debtor  and  creditor.  I  am  constrained 
to  hold  that  the  furniture  remained  his 
for  the  benefit  of  the  separate  creditors, 
and  that  the  bill  of  sale  conferred  on  the 
defendants  no  right  to  take  possession 
of  it  as  against  the  trustee. 

Upon  the  second  point  the  law  appears 
to  me  to  be  equally  clear.  The  separate 
creditors  were  no  parties  to  the  order  of 
discharge  made  by  the  joint  creditors, 
and  that  order  could  only  discharge  the 
insolvent  from  the  debts  of  the  firm.  He 
remained  liable  as  before  to  his  separate 
creditors,  and  as  no  resolution  had  been 
made  for  closing  the  liquidation,  his  afler- 
acquired  property  belonged  to  the  estate. 

The  result  is,  that  the  plaintiff  is  en- 
titled to  recover  the  proceeds  of  the  sale 
of  all  the  furniture,  and  my  judgment 
must  be  for  him  for  the  agreed  amount, 
which  is  302Z.  lis.  Zd,  and  costs. 

Judgment  for  plaintiff. 


Solicitors— Lewis,  Munns  &  Longden,  for  plain- 
tiff; E.  H.'Bariee,  for  defendants. 
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IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Exchequer  Division,) 
1876. 


HYDE  V.  WARDEN.* 


Dec.  20,  21. 

1877. 

Jan.  15. 

Nov.  19. 

Specific  Performance— Parol  Agreement 
—Acceptance  of  Title— Waiver  of  Objec- 
tions to  Title — Reasonable  Covenants — 
Bight  of  Re-entry — Severance  of  Reversion, 

Taking  possession  of  land  under  a  parol 
agreement  for  a  lease  is  not  in  itself  an 
acceptance  of  tlie  title,  but  merely  euidetice 
of  such  acceptance  which  may  be  rebutted. 
But  taking  possession  without  talcing  ob- 
jection to  known  defects  in  title  amounts  to 
a  waiver  of  such  objections, 

A  person  who  agrees  to  accept  an  assign- 
ment of  an  underlease  is  not  to  be  Jield  to 
have  constructive  notice  of  the  terms  of 
the  original  lease,  unless  he  has  had  a  fair 
opportunity  of  ascertaining  its  terms. 

The  defendant,  having  agreed  to  take  an 
assignment  of  an  underlease  from  the  plain- 
tiff, fwvnd  on  examining  the  lease  that  it 
contained  a  cov&nant  by  the  plaintiff  not  to 
underlet  without  the  consent  of  the  lessor, 
the  lessor  agreeing  not  to  withhold  his  con- 
sent from  a/ny  assignment  to  a  respectable 
and  responsihle  person: — Held,  that  the 
fact  that  the  lessor's  consent  had  not  been 
obtained  at  the  time  of  tlie  agreement  to 
take  an  assignmetit  was  not  enough  to 
enable  the  defendants  to  resist  a  claim  for 
specific  performance, 

Semble,  a  power  of  re-entry  on  non- 
performance of  covenants  does  not  entitle 
the  lessor  to  re-enter  for  breach  of  a  negative 
covenant,  such  as  a  covenant  not  to  assign 
without  consent, 

A  covenant  by  the  lessee  not  to  mow 
meadow-land  more  tl^n  once  in  a  year  is 
not  so  unreasonable  or  u/nusual  as  to  form 
a  valid  objection  to  tJte  lessee's  title  on  the 
part  of  a  proposed  assignee. 

But  a  covenant  that  the  lessor  and  his 
assigns  shall  have  a  right  of  r&^entry  on 
the  bankruptcy  of  the  lessee  or  his  assigii^, 
or  if  execution  should  issue  against  him,  is 
a  valid  ar^d  fatal  objection,  disentitling  the 

»  Cora^n  Cockburn,  L.C.J.;  Brett,  L.J.;  Amph- 
lett,L.J. 

Vol.  47.— aB.,  OJP.  &  Exch, 


lessee  to  specific  performance  of  an  agree- 
ment to  accept  an  assignment. 

B.  was  in  possession  of  two  farms,  of  one 
as  freeholder,  and  of  the  other  for  a  term 
of  years  ending  Michaelmas,  1889.  B. 
leased  the  whole  to  N.for  fourteen  years, 
from  Michaelmas,  1870,  subject  to  a  cove- 
nant for  re-entry  in  case  of  the  lessee's 
bankruptcy,  and  the  plaintiff  became  the 
assignee  of  N.*8  lease.  During  the  plain- 
tiff's term,  B.  granted  to  him  a  lease  of 
the  leasehold  farm  from  Michaelmas,  ISSii, 
for  five  years,  ending  at  the  same  time  as 
tJie  original  lease  to  B.  .—Held,  that  the 
last-mentioned  lease,  as  it  conferred  merely 
an  **  interesse  termini  **  ontfie  plaintiff,  was 
no  severance  of  the  reversion,  such  as  to 
extinguish  the  right  of  re-entry  by  the 
original  lessor. 

And  further,  that  such  lease  for  five 
years,  being  expressed  to  be  made  subject  to 
the  former  lease,  woidd  not  affect  the  right 
of  entry  thereby  reserved, — Doe  d.  Free- 
man  v,  Bateman  (2  B.  &  Aid.  168),  ap- 
proved of 

Where  two  distinct  properties,  held  under 
separate  titles,  are  comprised  in  one  lease, 
and  the  reversion  of  one  of  them  beconies 
vested  in  the  lessee,  this  does  not  extinguish 
a  right  of  re-entry  in  respect  of  the  pro- 
perty of  which  the  reversion  remains  in  the 
lessor ;  the  rules  as  to  severance  of  reversion 
by  assignment  to  third  parties  not  being 
applicable  to  cases  where  a  portion  of  the 
reversion  is  vested  by  assignment  in  the 
lessee  himself 

Where  land  is  purchased  for  immediate 
occupation  the  Court  will  not  direct  a 
general  enquiry  as  to  title,  so  as  to  give  the 
vendor  an  opportunity  of  making  good  de- 
fects which  existed  in  the  title  when  posses- 
sion should  have  been  given. 

This  was  an  appeal  from  a  judgment 
of  the  Exchequer  Division. 

It  was  an  action  for  specific  perform- 
ance of  an  agreement  to  accept  a  lease  of 
certain  lands. 

The  lands  in  question  were  comprised 
in  a  lease  from  one  Bayntun  to  one 
Nicholas  for  fourteen  years  from  Michael- 
mas, 1870,  of  which  lease  the  plaintiff  was 

assignee.  ^^     i  , 

They  consisted  of  two  farms,  Greeks 
Farm  ^nd  Bridge  Farm.     Freek's  Farm 
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was  Bajntun's  freehold;    Bridge  Farm 
was  held  by  him  for  a  term  of  years 
ending  Michaelmas,  1889. 

The  defendant,  when  he  agreed  to 
become  the  assignee  of  the  plaintiff's 
lease,  believed  it  to  be  a  lease  of  one 
farm  at  one  rent  and  with  one  title.  He 
entered  upon  the  land,  and  made  certain 
alterations  in  the  premises  pending  the 
negotiations.  Bat  on  finding  out  the 
natare  of  the  title,  and  that  there  were 
certain  provisions  in  the  lease  of  an 
objectionable  character,  he  refused  to 
carry  out  the  agreement.  The  principal 
objections  to  the  lease  were  that  it  con- 
tained— 

A  covenant  that  the  lessee  should  not 
assign  without  the  consent  of  the  lessor, 
which  was  not  to  be  withheld  in  case  of 
an  assignment  to  any  respectable  and 
responsible  person. 

A  covenant  not  to  mow  meadow  land 
more  than  once  in  a  year. 

A  covenant  that  on  the  bankruptcy 
of  the  lessee  the  lessor  might  re-enter 
upon  the  demised  lands  as  for  a  forfeiture. 

At  the  trial.  Lord  Coleridge  'asked 
the  jury : — 

Was  there  in  fact  such  parol  contract 
as  was  alleged? 

The  jury  answered  the  question  in 
the  affirmative,  and  a  verdict  was  entered 
for  the  plaintiff;  but  no  judgment  was 
entered. 

On  motion  for  judgment,  the  Exchequer 
Division  gave  judgment  for  the  defend- 
ant on  the  ground  that  the  lease  con- 
tained onerous  and  objectionable  cove- 
nants, which  formed  a  valid  objection  to 
the  plaintiff's  title,  and  which  the  de- 
fendant had  not  waived. 

On  appeal,  the  plaintiff  brought  addi- 
tional evidence  to  shew  that  there  had 
been  a  severance  of  the  reversion  of  the 
premises  demised,  so  that  the  right  of  the 
lessor  to  re-enter  for  the  banlmiptcy  of 
the  lessee  was  extinguished. 

For  this  purpose  the  plaintiff  relied  on 
two  deeds,  one  dated  the  21st  of  January, 
1874,  whereby  Bayntun  granted  to  the 
plaintiff  a  reversionary  lease  of  "  Bridge 
Farm,"  to  commence  at  the  expiration  of 
the  plaintiff's  existing  lease,  and  termi- 
nating with  the  original  lease  of  Bridge 
Farm  to  Bayntun ;  the  other  was  a  deed 


dated  the  9th  of  September,  1875,  the 
terms  of  which  are  set  out  at  length  in 
the  judgment,  the  effect  of  v^hich  was  to 
transfer  Bayntun's  interest  in  Bridge 
Farm  to  the  plaintiff,  reserving  Bayntun's 
right  in  respect  of  the  recovery  of  rent 
under  the  lease  from  him  to  Nicholas. 

The  facts  of  the  case  will  be  found 
more  fully  set  out  in  the  judgment. 

¥ry  (Langworthy  and  Bompas  with 
him),  for  the  plaintiff. — The  jury  have 
found  that  there  was  such  a  parol  con- 
tract  as  is  alleged,  and  that  possession 
was  taken  by  the  defendant  in  part  per- 
formance of  the  contract.  On  these 
findings  the  plaintiff  is  entitled  to  spe- 
cific performance.  The  effect  of  part 
performance  of  the  agreement  in  taking 
the  case  out  of  the  Statute  of  Frauds  is 
shewn  in  Mundy  v.  Jolliffe  (1),  and  in 
Wilsov  V.  The  West  Hartlepool  Baihvay 
Company  (2).  Even  if  the  covenants  are 
unusual,  they  must  be  considered  binding. 
They  refer  to  the  subject-njatter  of  the 
lease,  and  are  connected  with  the  occu- 
pation of  the  land.  Covenants  dehors  the 
subject-matter  of  the  lease  no  doubt 
would  not  be  enforced.  As  to  the  de- 
fendant's ignorance  of  the  nature  of  the 
lease,  he  has  acted  as  if  he  knew  all 
about  it ;  both  the  conversations  and  the 
correspondence  are  consonant  with  a 
complete  agreement.  As  to  the  objec- 
tion that  the  defendant  would  be  liable 
to  be  ejected  by  the  superior  landlord  in 
case  of  the  bankruptcy  of  the  lessee,  as 
a  matter  of  fact  the  superior  landlord  has 
no  such  right,  for,  by  the  indenture  of 
the  21st  of  January,  1874,  and  that  of 
the  9th  of  September,  1875,  or  either  of 
them,  there  has  been  a  complete  severance 
of  the  reversion,  under  the  second  reso- 
lution in  Knight* 8  Case  (3).  They  also 
cited  Go.  Liti  (215a,  3036) ;  Falmer  v. 
Edwards   (4) ;   Balcer  v.  Oorltvng   (5)  ; 

(1)  6  Myl.  &  Cr.  167;  b.  c.  9  Law  J.  Rep. 
Chanc.  95. 

(2)  2  De  Gex,  J.  &  S.  476 ;  s.  c.  84  Law  J. 
Rep.  Chanc  241. 

(3)  5  Rep.  55a;  s.  c.  Moore,  199. 

(4)  1  Dongl.  186. 

(5)  1  Ring.  N.C.  19;  s.  c  3  Law  J.  Rep.  OP. 
272. 
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Shelford^s    Real    Property     Statutes,    p. 
711  (8th  ed.),  note ;  Olive  v.  Beaumont 
6);  Gaston  v.  Frankum  (7)  ;   Uppeiion  v. 
Nicholson  (8). 

The  SoUcUor-General  and  Sajt,  BaUan^ 
tine  {Day  and  Finlay  with  them),  for 
the  defendant. — The  parol  contract  to  take 
an  assignment  of  the  lease  was  only  con- 
ditional on  the  terms  of  the  lease  being 
found  to  be  reasonable.  The  part  per- 
formance of  the  agreement  does  not  bind 
the  defendant.  The  plaintiff  conld  not  give 
what  the  defendant  was  prepared  to  accept. 
There  are  many  valid  objections  to  the 
lease,  which  have  not  been  waived :  the 
principal  one  being  the  right  of  re-entry 
by  the  lessor  on  the  lessee's  bankruptcy. 
Tins  right  is  stiU  subsisting,  for  there 
has  been  no  severance  of  the  reversion. 
The  second  resolution  in  KnighVs  Case 
(3)  is  intended  to  meet  a  particular 
hardship.  It  is  to  exempt  the  tenant 
from  liability  to  re-entry  or  distress  by 
many  different  landlords  at  once;  but 
^''eessante  ratione  cessat  ipsa  lex,^*  No 
such  inconvenience  occurs  here.  The 
lessor  maintains  all  his  rights,  and  there 
is  no  reason  why  he  should  not  retain 
the  right  of  re-entry.  The  terms  of  the 
deed  of  the  21st  of  January,  1874,  shew 
that  it  is  not  a  lease  of  a  reversion,  but 
a  reversionary  lease,  which  leaves  un- 
touched all  the  provisions  of  the  original 
lease.  Even  suppose  the  reversion  to  be 
severed,  the  rights  of  the  original  lessor 
being  reserved  he  can  enter  for  a  con- 
dition broken,  though  he  has  no  rever- 
sion— Doe  d.  Freeman  v.  BcUeman  (9). 
As  to  the  other  deed,  time  is  of  the 
essence  of  a  contract  where  a  particular 
time  is  named  for  taking  possession  ;  and 
possession  means  '*  possession  with  a 
good  title''— TUley  v.  Thomas  (10).  A 
defect  of  title  cannot  be  cured  after 
action  brought.     Besides,  there  is  really 

(6)  1  De  Oex  &  S.  397. 

(7)  2DeGez&S.  561. 

(8)  89  Law  J.  Rep.  Cbanc.  758 ;  s.  c  Law  Hep. 
10  Eq.  228;  on  appeal,  40  Law  J.  Rep.  Chanc 
401 ;  s.  c  Law  Rep.  6  Chanc.  436. 

(9)  2  B.  &  Aid.  168. 

(10)  Law  Bep.  8  Cbanc  61. 


no  assignment  of  anything  but  the  profit 
rental  from  Bayntun  to  Hyde.  The 
general  effect  is  to  preserve  all  the  rights 
of  the  landlord  under  the  original  lease. 

Our,  adv,  vult. 

The  judgment  of  the  dourt  (11)  was 
delivered  on  the  19th  of  November  by 

BRErr,  L.J. — This  action  was  brought 
to  enforce  specific  performance,  or  in 
the  alternative  to  recover  damages  for 
breach  of  a  parol  contract,  alleged  by  the 
plaintiff*  to  have  been  entered  into  by  the 
defendant  to  accept  a  lease  of  a  farm  in 
Sussex,  called  Freek's  Farm,  under  the 
following  circumstances : — By  an  inden- 
ture dated  the  10th  of  October,  1870,  and 
made  between  Robert  Collins  Bayntun  of 
the  one  part  and  John  Nicholas  of  the 
other  part,  in  consideration  of  the  rent 
and  covenants  thereinafter  reserved  and 
contained,  and  on  the  part  of  Nicholas, 
his  heirs,  executors,  administrators  and 
assigns,  all  of  whom  were  thereinafter  in- 
eluded  in  the  word  lessee,  to  be  paid  and 
observed,  Bayntun  granted  to  Nicholas  a 
lease  of  the  said  Freek's  Farm,  therein 
described  as  a  portion  of  a  larger  farm 
of  the  same  name,  and  also  of  another 
farm  called  Bridge  Farm,  which  was  ad- 
joining or  near  to  Freek*s  Farm,  for  the 
term  of  fourteen  years,  from  the  29th  of 
September,  1870,  at  one  undivided  rent  of 
8302.  per  annum.  The  lease  contained, 
among  other  covenants  not  necessary  to 
be  stated,  a  covenant  on  the  part  of  the 
lessee  not  to  mow  meadow  land  more 
than  once  in  a  year,  and  not  to  assign  or 
underlet  the  said  premises  or  any  part 
thereof  for  all  or  any  part  of  the  term 
without  the  previous  consent  in  writing 
of  the  lessor,  such  consent,  however,  not 
to  be  withheld  from  any  assignment  or 
underlease  to  anv  respectable  or  respon- 
sible person.  There  was  also  a  provision 
that  if  at  any  time  the  rent  should  be  in 
arrear,  or  if  the  said  lessee  should  fail  or 
neglect  to  perform  any  of  the  covenants 
and  agreements  on  his  part,  to  be  done 
and  performed,  or  if  the  lessee  should  be- 

(11)  This  judgment  was  prepared  by  Ampblett, 
L.J.,  who  resigned  before  it  was  delivered. 
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come  bankrapfc  or  make  any  composition 
with  his  creditors,  or  if  any  execation 
should  issue  against  him,  in  either  of  such 
cases  the  lessor  might  re-enter.  By  an 
indenture  dated  the  22nd  of  December, 
1871,  Nicholas  assigned  the  said  lease  to 
one  Mills,  and  by  another  indenture  dated 
the  10th  of  October,  1873,  Mills  assigned 
the  same  to  the  plaintiff.  The  rent  of 
330^.,  reserved  by  the  lease,  appears  to 
have  been,  under  some  circumstajices  not 
stated  to  us,  and  doubtless  immaterial  so 
far  as  this  action  is  concerned,  reduced 
to  310Z.,  which  will  therefore  be  herein- 
after referred  to  as  the  actual  rent  pay- 
able under  the  said  lease.  It  may  be 
useful  to  observe,  with  reference  to  the 
contention  between  the  parties  on  some 
points  in  this  case,  that  Bayntun  was  the 
freeholder  of  Freek's  Farm,  but  that  he 
only  held  the  Bridge  Farm  under  a  lease, 
dated  the  6th  of  June^  1869,  from  two 
persons,  named  Benjamin  Alfred  Arnold 
and  Charles  Edwin  Ogden,  for  twenty- 
one  years  from  the  29th  of  September, 
1868,  which  would  therefore  expire  on 
the  29th  of  September,  1889,  just  five 
years  after  the  expiration  of  the  said  lease 
from  Bayntun  to  Nicholas  of  the  10th  of 
October,  1870. 

The  plaintiff,  for  some  time  after  the 
said  assignment  to  him  from  Mills,  occu- 
pied both  the  farms  himself,  but  in  the 
spring  of  1875  he  became  desirous  of 
underletting  Freek's  Farm,  and  hearing 
that  the  defendant,  who  was  a  gentleman 
of  responsibility  living  in  a  house  very 
near  to  Freek's  Farm  had  been  making 
some  enquiries  with  a  view  of  taking  it, 
the  plaintiff  wrote  to  the  defendant  a 
letter  dated  the  11th  of  May,  1875,  in 
which  he  said  that  he  had  decided  to  let 
Freek's  Farm,  and  amongst  other  things 
stated  expressly  that  the  rent  he  paid  for 
it  was  220Z.  per  annum.  A  negotiation 
then  ensued  between  the  plaintiff  and  the 
defendant  for  an  underlease  of  Freek's 
Farm,  and  on  the  18th  of  May  they  went 
over  the  farm  together,  and  in  answer  to 
an  enquiry  from  the  defendant  the  plain- 
tiff informed  him  that  he  held  the  same 
under  a  lease  of  which  be  believed  eight 
or  nine  years  to  be  unexpired,  and  that  he 
was  willing  to  transfer  to  the  defendant 
the  I'emeinder  of  the  term  on  the  same 


terms  and  conditions  as  those  on  which 
he  held  it.  In  fact,  however,  the  plaintiff 
held  under  no  separate  lease  of  Freek*s 
Farm  at  220Z.  or  any  other  sum,  but,  as 
has  been  stated,  he  held  both  Freek's  and 
Bridge  Farm  as  assignee  of  the  lease  from 
Bayntun  to  Nicholas  of  the  10th  of  No- 
vember, 1870,  at  an  undivided  rent  ot 
310Z.  per  annum.  It  follows  that  either 
farm  might  be  distrained  upon  for  the 
whole  of  this  amount,  and  the  tenant  ot 
either  farm  might  be  evicted  for  a  breach 
of  covenant  committed  by  the  tenant  of 
the  other. 

On  the  same  18th  of  May,  after  going 
over  the  farm,  the  plaintiff  and  defendant 
went  together  into  the  defendant's  house, 
and  it  was  there  arranged  that  the  defen- 
dant should  take  the  farm  upon  the 
terms  offered  by  the  plaintiff,  and  that 
complete  possession  should  be  given  to 
the  defendant  on  the  24th  of  June  then 
next,  and  that  the  defendant  should  also 
have  the  right  of  sporting  over  the  farm 
on  payment  of  lOOZ.,  being  the  same  sum 
which  the  plaintiff  had  paid  for  it  to 
Bayntun ;  and  that  certain  provisions 
should  be  made  for  the  valuation  of  stock 
and  crops,  to  be  taken  to  by  the  defend- 
ant, which  are  not  necessary  to  be  here 
stated. 

There  is  no  dispute  as  to  the  terms  of 
this  arrangement,  but  the  plaintiff  has  all 
along  contended  that  the  agreement  was 
a  final  and  concluded  agreement,  while  the 
defendant  contends  that  it  rested  on  ne- 
gotiation only  and  was  subject  to  the 
approval  of  his  solicitors. 

A  draft  agreement  was  afterwards  sent 
by  Messrs.  Parkers,  the  plaintiff's  solici- 
tors, to  the  defendant,  accompanied  by  a 
letter  dated  the  25th  of  May,  1875,  which 
was  as  follows : — "At  the  request  of  Mr. 
Hyde,  of  Bridge-house  Farm,  who,  we 
understand,  has  agreed  to  let  you  Freek's 
Farm  for  the  rest  of  his  tenancy,  we  have 
prepared  and  herewith  send  you  the 
draft  of  such  an  agreement  as,  we  think, 
should  be  signed  between  yourself  and 
Mr.  Hyde.  Would  you  kindly  peruse  it, 
and  as  we  presume  you  will  wish  to  have 
it  approved  by  your  solicitors,  forward  it 
to  them  and  request  them  to  return  it 
approved  to  us." 

On  the  same  25th  of  May  the  defend- 
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ant  being  in  want  of  keep  for  his  cows 
obtained  the  plaintiff's  consent  to  take 
possession  of  one  of  the  fields  belonging 
to  the  £ftnn  and  tamed  oat  bis  cows 
therein,  and  with  the  knowledge  and 
withoat  any  objection  on  the  part  of  the 
plaintiff  msule  a  cesspool  thereon  for  the 
convenience  of  his  hoase,  and  exorcised 
other  acts  of  ownership  thereon.  On  the 
24th  of  Jane,  the  daj  fixed  for  that  par- 
pose,  the  plaintiff  was  let  into  possession 
Dy  the  defendant  of  the  remaining  part 
of  the  farm. 

In  the  meantime  the  defendant's  soli- 
citors, Messrs.  Black,  Freeman  &,  Gell,  to 
whom  the  defendant  had  sent  the  draft 
agreement,  reqaested  Messrs.  Parkers  to 
famish  them  with  a  copy  of  the  lease  re- 
ferred to  in  the  draft  as  that  nnder  which 
the  plaintiff  held,  being  the  lease  from 
Baynton  to  Nicholas  of  the  10th  of  Oc- 
tober, 1870,  and  the  same  was  sent  to 
them  on  the  3rd  of  Jane,  1875. 

On  the  14th  of  Jane,  Messrs.  Black, 
Freeman  &  Gell,  in  reply  to  a  letter  from 
Messrs.  Parkers,  pressing  for  a  retam  of 
the  said  draft  approved,  wrote  to  them  as 
follows  :  "  Warden  v.  Hyde.  In  reply  to 
year  favoar  of  Satarday,  the  terms  of  the 
original  lease  are  of  sach  a  natare  that 
we  really  cannot  advise  Mr.  Warden  to 
accept  the  tenancy.  We  hope  to-morrow 
to  retam  year  £raft  with  oar  remarks 
thereon,  to  see  whether  the  snperior  land- 
lord can  release  any  of  the  covenants. 
Some  of  them  are  extremely  objectionable, 
namely,  the  power  to  resnme  for  bailding 
parposes,  and  the  determination  on  the 
bankmptcy  of  the  lessee,  and  there  are 
some  other  points  as  to  the  farm."  On 
the  19th  of  Jane  Messrs.  Freeman  &  Oell 
retamed  to  Messrs.  Parkers  the  copy 
lease,  having  placed  marginal  notes 
against  the  clanses  to  which  they  objected. 
The  only  objections  so  taken,  which  were 
relied  apon  by  the  defendant  in  the  argn- 
ment  before  as,  were  first  to  the  coven- 
ant not  to  mow  meadow  land  more  than 
once  a  year,  it  being  snggested  that  there 
coold  be  no  objection  to  mowing  more 
than  once  a  year  if  an  eqaivalent  was  pot 
on  the  land ;  and,  secondly,  to  the  provi- 
sion giving  a  right  of  re-entry  if  the  lessee 
shoald  become  bankrupt  or  make  any 
composition  with  his  ci^itors,  or  if  any 
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execntion  shoald  issae  against  him.  An 
interview  afterwards  took  place  between 
the  solicitors,  when  the  objections  to  the 
provisions  of  the  lease  were  discassed,  and 
on  the  28th  of  Jane  Messrs.  Parkers 
wrote  to  Messrs.  Black,  Freeman  <fe  Gell 
a  letter  containing  the  following  passage : 
"  After  seeing  yoa  on  Satarday  last  we 
called  apon  Mr.  Waagh  at  Cacktield.  Mr. 
Waugh  is  Mr.  Bayn tan's  solicitor,  and 
on  oar  explaining  matters  to  him  he  has 
agreed  to  grant  an  entirely  new  lease  of 
Freek's  Farm  to  Mr.  Hyde,  omitting  the 
clanses  to  which  yoa  object,  with  the  ex- 
ception of  the  claase  relating  to  the  mow- 
ing of  the  pastnre  twice  in  one  year.  This 
Mr.  Waagh  will  not  give  way  apon,  al- 
thongh  we  offered  that  an  eqaivalent 
in  manare  shoald  be  pat  apon  the  land. 
We  hope,  therefore,  yoa  will  see  yoar 
way  to  waiving  this  objection." 

In  a  letter  of  the  1st  of  Jnly,  1875, 
Messrs.  Black,  Freeman  &  Grell  snggested 
to  Messrs.  Parkers  that  if  a  new  lease 
were  to  be  granted  it  shoald  be  to  the 
defendant  direct.  This  saggestion  was 
commanicated  by  Messrs,  Parkers  to  Mr. 
Waagh,  the  solicitor  of  Bayntnn,  in  a 
letter  dated  the  2nd  of  Jnly,  with  an  in- 
timation that  on  behalf  of  the  plaintiff 
they  did  not  see  any  objection  to  that 
saggestion  being  acted  apon.  Yarions 
attempts  were  thereapon  made,  on  the 
part  as  well  of  the  plaintiff  as  of  the  de- 
fendant, who  at  that  time  at  all  events 
was  very  anxions  to  take  Freek's  Farm, 
to  obtain  a  new  lease  from  Bayntnn, 
which  it  was  stated  in  Messrs.  Parkers' 
said  letter  of  the  28th  of  Jane  he  had 
agreed  to  give,  and  a  long  correspondence 
ensaed  on  the  subject  between  Messrs. 
Parkers  and  Messrs.  Black,  Freeman  <fe 
Gell  and  Mr.  Waagh,  Bayntan's  solicitor, 
which  it  is  unnecessary  farther  to  notice ; 
but  it  was  ultimately  found  impossible  to 
obtain  any  such  new  lease,  either  to  the 
plaintiff  or  direct  to  the  defendant,  ex- 
cept upon  terms  to  which  the  plaintiff 
would  not  submit,  and  in  consequence 
the  defendant  in  the  month  of  August 
declined  to  accept  the  proposed  under- 
lease from  the  plaintiff  alone,  and  offered 
to  re-deliver  possession  of  the  farm,  which 
was  at  first  declined  by  the  plaintiff,  but 
was  afterwards  accepted  upon  the  terms 
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that  such  acceptance  should  be  without 
prejudice  to  the  rights  of  the  parties. 

Under  these  circumstances  this  action 
was  commenced  on  the  21st  of  August, 
1875,  seeking  the  specific  performance  of 
the  parol  contract,  and  the  same  came  on 
for  trial  before  Lord  Coleridge  at  Lewes, 
on  the  9th  of  March,  1876. 

It  was  not  disputed  that  if  there  was  a 
concluded  parol  agreement  the  taking 
possession  and  acts  of  ownership  were 
sufficient  to  take  the  case  out  of  the  Sta- 
tute of  Frauds,  and  the  only  issue  of  fact 
on  that  trial  was  whether  there  had  been 
such  a  concluded  agreement,  or,  as  the 
defendant  contended,  only  a  negotiation 
for  an  agreement,  and  upon  that  issue  a 
verdict  was  found  for  the  plaintiff.  It 
was  assumed  throughout  the  trial  by  all 
parties  that  the  question  of  title  was  to 
be  left  open  and  not  affected  by  a  verdict 
in  favour  of  the  contract,  and  accordingly 
Lord  Coleridge  did  not  direct  judgment 
to  be  entered  but  reserved  liberty  to  either 
party  to  apply  to  the  Court  above  for 
judgment,  when  the  question  of  title 
would  be  more  conveniently  discussed. 

The  cause  accordingly  came  on  before 
the  Exchequer  Division  on  the  24th  of 
May,  1876,  upon  a  motion  by  the  plaintiff 
that  judgment  should  be  entered  for  him 
for  tne  specific  performance  of  the  agree- 
ment and  for  consequential  directions, 
and  upon  a  motion  on  the  part  of  the 
defendant  to  make  absolute  a  rule  nisiy 
which  he  had  obtained  for  a  new  trial ; 
and  the  Court  being  of  opinion  that  the 
plaintiff  was  not  in  a  position  to  grant 
such  an  underlease  as  the  defendant  was 
entitled  to,  without  the  assistance  of  the 
inferior  landlord,  which  could  not  be  ob- 
tained, directed  judgment  to  be  entered 
for  the  defendant  without  costs,  and  that 
the  plaintiff  should  have  his  costs  up  to 
the  time  of  the  payment  of  a  certain  sum 
of  money  into  Court  in  respect  of  damc^e 
alleged  to  have  been  done  by  the  defen- 
dant while  in  possession,  as  to  which  no 
further  question  arises. 

This  decision  was  challenged  by  the 
present  appeal  on  the  part  of  the  plaintiff, 
and  the  defendant  gave  notice  that  on 
the  hearing  of  such  appeal  he  should 
apply  that  the  judgment  of  the  Ex- 
chequer   Division    might    be  varied  by 


directing  the  plaintiff  to  pay  to  the  de- 
fendant the  defendant's  costs  of  the 
action,  and  that  he  should,  if  necessary, 
rely  upon  the  rule  for  a  new  trial  (on 
which  no  opinion  was  expressed  by  the 
Exchequer  Division)  and  apply  to  the 
Court  of  Appeal  for  a  new  trial  accord- 
ingly, or  for  judgment  upon  the  ground 
that  no  agreement  was  proved  which  was 
sufficiently  complete  to  be  the  subject 
of  a  claim  for  specific  performance, 
as  well  as  on  the  grounds  on  which 
judgment  was  given  in  the  Exchequer 
Division. 

Before  discussing  the  objection  raised 
to  the  plaintiff's  title  it  will  be  as  well  to 
notice  the  contention  of  the  plaintiff  that 
the  defendant  had,  by  taking  possession, 
accepted  the  title.  We  think  that  this 
contention  cannot  be  sustained,  for  where 
possession  is  taken,  as  in  this  case,  with 
the  knowledge  and  consent  of  the  grantor, 
it  amounts  only  to  evidence  of  an  accept- 
ance of  the  title  which  may  be  rebutted 
by  circumstances  shewing  that  it  was 
not  intended  by  the  parties  to  have  that 
effect.  In  this  case  we  think  that  the 
conduct  of  the  parties  shews  conclusively 
that  there  was  no  such  intention,  since  at 
the  time  when  possession  was  given  of 
the  main  part  of -the  farm,  on  the  24th 
of  June,  objections  to  the  title  had  been 
distinctly  raised  by  the  plaintiff's  solici- 
tors, and  correspondence  respecting  the 
same  between  the  solicitors  was  continued 
for  a  considerable  period  after  such  pos- 
session had  been  taken.  In  fact,  al- 
though the  taking  possession  was  in  such 
correspondence,  and  throughout  the  pro- 
ceedings in  the  action,  insisted  upon  as  a 
part  performance,  so  as  to  take  the  case 
out  of  the  Statute  of  Frauds,  it  was  never 
alleged  on  behalf  of  the  plaintiff,  until 
the  hearing  of  the  appeal  before  us,  that 
such  taking  possession  had  the  fiirther 
effect  of  being  an  acceptance  of  the 
title.  But  then  it  was  urged  on  the 
part  of  the  plaintiff  that  the  defendant, 
by  contracting  for  an  underlease,  must  be 
taken  to  have  had  constructive  notice  of 
the  provisions  of  the  original  lease  when 
he  took  possession  of  a  portion  of  the 
premises  on  the  25th  day  of  May,  and 
that  at  least  all  objections  apparent  on 
the  face  of  the  lease  were  thereby  waived; 
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And  the  case  of  Grosser  v.  Collinge  (12) 
was  relied  apon  in  support  of  that  pro- 
position.    But  we  think  it  maj  be  con- 
sidered as  settled  that  the  principle  of 
that  case  can  only  be  applied  where,  as, 
indeed,  was  the    fact  in    Grosser  v.  Gol- 
Unge  (12),  the  defendant  had  a  fair  oppor- 
tunity of    ascertaining  for    himself   the 
provisions    of     the   original    lease — see 
Orosvenor  v.  Oreen  (13)  and  Smith  v.  Oa- 
pron  (14).    In  the  present  case  there  was 
no  such  fair  opportunity  before  the  copy 
lease  was  sent  to  the  defendant's  solici- 
tor as  hereinbefore  mentioned.     For  the 
contract  w^as  made    at  the  defendant's 
house,  when  it  is  not  pretended  that  the 
plaintiff  had  with  him  the  lease  or  any 
copy  thereof.     And  indeed  the  fact  that 
the  plaintiff,  as  he  admits,  informed,  the 
defendant  that  he  held  Freek's  Farm  on 
a  lease  at  220Z.  per  annum,  which  was 
entirely  incorrect,  affords  abundant  evid- 
ence that  such  was  not  produced,  nor  its 
provisions     properly    explained    to    the 
defendant  at  the  time  when  the  contract 
was  entered  into.     It  is  true  that  the 
defendant  had  not  merely  constructive, 
but  actual  notice  of  the  provision  of  the 
orig^al  lease  when  he  took  possession 
of  the  remaining  part  of  the  property  on 
the  24th  of  June ;  but  that,  as  has  been 
already    observed,     was,     after    certain 
specific    objections    to  tliose    provisions 
had  been  taken,  and  had  become  the  sub- 
ject of    a  correspondence    between  the 
solicitors,  which  continued  for  some  time 
after,  without  any  waiver  of  such  objec- 
tions being  insisted  upon  or  even  men- 
tioned.    Under  these  circumstances  we 
are  of  opinion  that  sach  specific  objec- 
tions to  the    provisions  of  the  original 
lease  have  not  been  waived,  and  must  be 
considered  on  their  merits.     It  is  quite  a 
different  question  ^whether  it  is  now  open 
to  Uie  defendant  to  take  other  objections 
to  those  provisions  not  specified  in  the 
raarffin  of  the  copy  lease  when  returned 
to  the  plaintiff's   solicitor.    We  are  of 
opinion  that  it  is  not   so  open  to  him 
where  such  objections  were  known  and 

(12)  8  Myl.  &  K.  283;  s.  c.  1  Law  J.  Rep. 
•  ChADC  180. 

(13)  28  Law  J.  Bep.  Chauc.  173. 

(U)  7  Hare  192;  e.  c  19  Law  J.  Bep.  Chanc. 
S22. 


might  have  been  insisted  on  before 
possession  was  given;  and  .that  such 
objections,  even  if  valid,  ought  to  be 
considered  to  have  been  waived.  This 
disposes  of  one  objection  urged  before  us 
to  the  title  which  would  otherwise  have 
been  fatal,  viz.,  that  the  original  lease 
was  not,  as  represented,  a  lease  of  Freek's 
Farm  at  a  rent  of  220^,  but  of  the  two 
farms  at  an  undivided  rent  of  a  greater 
amount;  for  this  objection  was  patent 
upon  the  lease  itself,  and  yet  was  not 
noticed  in  the  margin  of  the  copy  lease 
when  returned,  nor  indeed  at  any  time 
during  the  correspondence  which  ensued, 
and  must,  therefore,  in  our  opinion,  be 
considered  as  having  been  waived  by 
the  taking  of  possession. 

We  proceed  to  consider  the  objections 
to  the  title  which  have  not  been  waived. 
The  first  was  that  there  was  no  evidence 
of  the  coiisent  in  writing  of  Bayntun  or 
his  mortoagees  to  the  proposed  under- 
lease. We  think  that  this  objection  can- 
not be  sustained.  It  was  stipulated  that 
such  consent  should  not  be  withheld  from 
an  assignment  or  underlease  to  a  respect- 
able and  responsible  person  ;  and  no  im- 
putation has  been  made  against  the  re- 
spectability or  responsibility  of  the 
defendant,  and  consequently  any  attempt 
on  the  part  of  Bayntun  or  his  mort- 
gagees to  reject  the  defendant  on  the 
ground  that  no  consent  in  writing  had 
been  given  would  fail — see  Treloar  v. 
Brigge  (15).  Moreover  we  should,  if  it 
were  necessary,  be  prepared  to  hold  that 
the  contention  of  the  plaintiff  is  correct, 
that  the  power  of  re-entry  being  only  in 
the  event  of  the  lessee  wilfolly  fedling  or 
neglecting  to  perform  any  of  the  cove- 
nants, does  not  apply  to  a  breach  of  a 
negative  covenant—see  West  v.  Dohh  (16). 

The  only  remaining  objections  neces- 
sary to  be  considered  are  those  taken  to 
two  of  the  provisions  of  the  lease,  viz., 
the  unqualified  covenant  not  to  mow 
meadow  land  more  than  once  a  year,  and 
the  power  of  entry  in  case  of  the  bank- 
ruptcy of  the  lessee,  both  of  which  pro- 

(15)  43  Law  J.  Rep.  Excb.  95 ;  s.  c.  Law  Rep. 
9  Ezch.  151. 

(16)  39  Law  J.  Rep.  aB.  190 ;  8.C.  Law  Rep 
6  Q.B.  460. 
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visions  were  said,  on  behalf  of  the  defen- 
dants, to  be  nnnsual  and  unreasonable. 

With  regard  to  the  first  of  these  pro- 
visions we  think  that  the  objection  fails. 
For  although  it  is  undoubtedly  very 
common  in  framing  leases  to  qualify  a 
covenant  not  to  mow  meadow-land  more 
than  once  a  year  by  excepting  from  its 
operation  cases  where  an  equivalent  in 
the  shape  of  manure  is  bought  on  the 
land,  it  is  by  no  means  invariable  to  do 
so,  and,  in  our  opinion,  the  omission  of 
such  qualification  is  not  sufficient  to 
make  the  covenant  so  unreasonable  or 
unusual  as  to  give  a  right  to  the  defen- 
dant to  object  to  the  title  on  that  account. 
But  as  to  the  other  provision  objected  to, 
namely  the  power  of  re-entry,  not  only  if 
the  lessee  (which  word  is  expressly  de- 
clared to  include  assigns),  should  be- 
come bankrupt,  or  make  any  composi- 
tion with  his  creditors,  but  also  if  any 
execution  should  issue  against  him,  such 
provision  appears  to  us  unusual  and  un- 
reasonable, especially  in  the  present  case, 
where  the  defendant  would  be  liable  to 
be  evicted  for  the  breach  of  the  condi- 
tion not  only  by  himself  but  by  the 
original  lessee,  Nicholas,  of  whose  cir- 
cumstances he  might  very  probably  know 
nothing.  The  Court,  therefore,  ought 
not,  in  our  opinion,  to  compel  the  de- 
fendant to  take  an  underlease  if  he  would 
thereby  be  exposed  to  such  a  liability. 

So  matters  stood  upon  the  evidence 
presented  to  the  consideration  of  the 
Court  below ;  but  the  plaintiff,  in  pur- 
suance of  notice,  applied  to  us  for  leave 
to  produce  additional  evidence  for  the 
purpose  of  shewing  that  there  had  been  a 
severance  of  the  reversion  in  the  two 
farms  comprised  in  the  original  lease 
from  Bayntun  to  Nicholas,  which, 
according  to  the  doctrine  established  in 
KnighVs  Oase  (3),  and  in  Twynam  v. 
Pickard  (17),  would  absolutely  destroy 
the  power  of  re-entry  reserved  in  the 
lease,  and  thus  cause  the  defect  in  the 
title  lastly  discussed,  and  the  defendant, 
not  objecting,  we  allowed  such  additional 
evidence  to  be  given.  It  consisted  of 
three  indentures,  the  effect  of  which  it 
will  be  convenient  to  consider  separately. 

(17)  2  B.  &  Aid.  106. 


The  first  of  these  indentures,  dated  the 
21st  of  January,  1874,  was  made  between 
Bayntun  of  the  one  part  and  the  plain- 
tiff of  the  other.  By  this  indenture, 
after  reciting  the  assignment  of  the  10th 
of  October,  1873,  from  Mills  to  the 
plaintiff,  of  the  residue  then  unexpired  of 
the  term  granted  by  the  lease  hx)m  Bayn- 
tun to  Nicholas  of  the  10th  of  October, 
18  70,  and  that  Bayntun  had  agreed  to  grant 
to  the  plaintiff  an  extension  of  his  term 
so  far  as  regarded  Bridge  Farm,  together 
with  certain  rights  of  sporting  not  affect- 
ing the  questions  arising  in  this  action, 
it  was  witnessed  (among  other  things) 
that  Bayntun  demised  to  the  plaintiff 
the  Bridge  Farm  for  a  term  of  five  years 
from  the  29th  of  September,  1884  (that 
being  the  day  when  the  former  lease  of 
the  10th  of  October,  1870,  would  expire), 
but  subject  to  the  last-mentioned  lease,  as 
long  as  the  same  should  subsist,  at  the 
rent  of  ISOl.  during  the  said  term  of  five 
years  thereby  granted,  being  an  improved 
rent  of  lOOZ.  over  and  above  the  SOL 
reserved  in  the  original  lease  of  Bridge 
Farm  to  Bayntun,  of  the  6th  of  January, 
1869.  It  is  argued  on  the  part  of  the 
plaintiff  that  as  the  said  further  lease  of 
Bridge  Farm  for  five  years  from  the 
29th  of  September,  1884,  would  ex- 
pire at  the  same  time  as  the  original 
lease  of  the  Bridge  Farm  to  Bayntun,  of 
the  6th  of  January,  1869,  such  further 
lease  would,  according  to  the  decisions 
in  Parmenter  v.  Webber  (18)  and  Beard- 
more  V.  Wilson  (19),  amount  to  an 
assignment  of  the  original  lease,  and 
thus  effect  a  severance  of  the  reversion. 
But  it  will  be  observed  that  such  further 
lease  is  not  to  commence  until  the  29th  of 
September,  1884,  when  the  former  lease 
granted  by  Bayntun  to  Nicholas  and  tben 
vested  in  the  plaintiff  would  expire.  It 
was  not,  therefore,  a  lease  of  the  reversion, 
but  a  reversionary  lease,  or  in  other  words, 
an  inieresse  termini^  which  is  only  a  right, 
and  not  an  estate,  and,  according  to  a  well- 
established  principle  of  law,  would  neither 
prevent  nor  cause  a  merger.  In  the  mean- 
time, therefore,  until  the  vnteresse  termifni 

(18)  8  Taunt.  693. 

(19)  38  Law  J.Kep.  C.P.  91 ;  s.c  Law  Bep.  4 
C.P.  67. 
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ripens  into  an  estate,  which  will  not  be 
until  the  expiration  of  the  lease  of  Bajn- 
tnn  to  Nicholas,  the  reversion  will  con- 
tinne  in  Bayntun,  and  there  will  be  no 
severance,  and  consequently  no  destruc- 
tion of  the  right  of  re-entry.     In  fact, 
until  that  time,  it  cannot  be  ascertained 
whether  the  further  lease  will,  or  will 
not,  operate  as    an   assignment;  for    if, 
during  the  pending  of  the  lease  from 
Bayntun  to   Nicho&s,    Bayntun  should 
obtain  from  the  superior  landlord  an  ex- 
tension of  his  term  in  Bridge  Farm,  his 
further    leave    to    the    plaintiff    would 
undoubtedly    operate    according    to    its 
purport  as  an  underlease,  and  not  as  an 
assignment.     Moreover  the  grant  of  the 
fnrther  lease  is  expressly  made  subject  to 
the     former     lease    from     Bayntun    to 
Nicholas  of  the  10th  of  October,  1870, 
which,  eveu  if  the  said  grant  had  operated 
as  an  immediate  assignment  of  the  re- 
versioner  in  Bridge  Farm,  would   have 
k^t  alive  the  right  of   re-entering  over 
Bridge  Farm,  and  a  fortiori  over  Freek's 
Farm,  even  if  it  would  have  been  otherwise 
destroyed — see  the  case  of  Doe  d.  Freeman 
V.  Batenum  (9),  where  it  was  held  that  if 
A,  being  possessed  of  a  term  of  years,  de- 
mised his  whole  interest  to  B,  subject  to 
a  right  of  re-entry  on  the  breach  of  a 
condition,   A  might,  by  virtue  of   the 
agreement  between  the  parties,  re-enter 
for  the  condition  broken,  although  he  had 
no  reversion. 

The  second  of  the  said  indentures  relied 
on  by  the  plaintiff,  dated  the  9th  of  Sep- 
tember, 1875,  was  made  between  the  said 
Benjamin  Al&ed  Arnold  and  Charles  Ed- 
win Ogden  of  the  first  part,  one  Sarah 
Ann  Arnold  of  the  second  part,  the  plain- 
tiff of  the  third  part,  and  Bayntun  of  the 
fourth  part.  After  reciting  the  said  lease 
of  the  Bridge  Farm  from  Arnold  and 
Ogden  to  Bayntun,  of  the  6th  of  January, 
1869,  and  that,  under  and  by  virtue  of 
the  lease  from  Bayntun  to  Nicholas  of 
the  10th  of  October,  1870,  and  of  the  said 
assignment  thereof  from  Mills  to  the  plain, 
tiff  of  the  10th  of  October,  1873,  and  of  the 
said  further  lease  from  Bayntun  to  the 
plaintiff  of  the  21st  of  January,  1874,  the 
plaintiff  was  lessee  or  assignee  under 
Bayntun  of  the  Bridge  Farm  for  the  resi- 
due of  the  term  created  by  the  said  lease 
Vo*.  47.^0:8.,  C.P.  &  ExcH. 
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from  Arnold  and  Ogden  to  Bayntun  of 
the  6th  of  January,  1869,  and  of  other 
hereditaments  the  property  of  Bayntun, 
meaning  Freek's   Farm,  at  the  rent  of 
3102.,  until  Michaelmas,  1884,  and  there- 
after at  the  rate  of  180Z.  for  the  Bridge 
Farm  alone   during   the  residue  of    the 
said  term ;  and  further  reciting  that  on 
the  18th  of  January,  1875,  an  action  of 
ejectment  had  been  commenced  by  Arnold 
and   Ogden   and    Sarah   Ogden  against 
Bayntun  and  the  plaintiff  for  the  recovery 
of  the  possession  of  Bridge  Farm,  for  an 
alleged  forfeiture  by  breaches  of  several 
of  the  covenants  contained  in  the  same 
lease  of  the  6th  of  January,  1869,  and 
reciting  that  by  an  order  made  in  the  said 
action  by  consent  of  all  parties  thereto, 
it  was  ordered  that  the  proceedings  in  the 
said  action  should  be  stayed  upon  the 
terms  following,  that  is  to  say — 

1.  Hyde  to  continue  tenant  of  the 
Bridge  Farm. 

2.  Bayntun  to  assign  from  Lady  Day, 
1873,  all  his  interest  in  the  lease  from 
Arnold  and  Ogden  to  himself,  with  the 
license  and  approval  of  Arnold  and  Og- 
den, such  assignment  to  be  prepared  by 
their  solicitor,  and  the  costs  thereof  to  be 
paid  by  Hyde. 

3.  Arnold  and  Ogden  to  waive  all 
claims  in  respect  of  any  breach  or  breaches 
of  covenant  under  the  said  lease,  and 
Hyde  to  be  allowed  till  Michaelmas,  1876, 
to  remedy  all  existing  breaches  of  cove- 
nant. 

4.  Hyde  to  pay  Arnold  and  Ogden  di- 
rect the  rent  payable  under  the  said  lease. 

5.  Bayntun  to  be  released  by  Arnold 
and  Ogden  from  all  liability  in  respect 
of  covenants  in  the  said  lease  past  and 
future. 

6.  All  payments  of  rent  made  under 

Sroviso  No.  4  by  Hyde  to  Arnold  and 
fgden,  to  be  allowed  by  Bayntun  in  set- 
tling rent  as  between  Hyde  and  Bayntun. 
By  7,  8  and  9,  certain  payments  are 
provided  for,  not  necessary  to  be    here 
stated. 

10.  Subject  to  provisions  4  and  6,  the 
rights  to  and  relating  to  the  recoverv  of 
rent,  whether  by  action,  distress  or  other- 
wise, from  Hyde  to  Bayntun  to  remain 
as  under  existing  leases  from  Bayntun 
and  Nicholas  and  Bayntun  to  Hyde. 
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It  was  witnessed  that  Arnold  and 
Ogden  and  Sarah  Ann  Arnold,  in  pur- 
saance  of  the  said  order  and  in  part  per- 
formance thereof  released  Bayntan  from 
all  covenants,  clauses  and  agreements  in 
the  said  recited  indenture  of  lease  con- 
tained, and  from  all  liability  past,  present 
and  fdtnre  in  respect  thereof,  provided 
that  nothing  therein  contained  should 
extend  to  put  an  end  to  or  determine 
the  said  lease,  or  the  said  indentures  of 
the  10th  of  October,  1870,  the  10th  of 
October,  1873,  and  the  21st  of  January, 
1874,  or  otherwise  vary  or  affect  the  same, 
save  as  appeared  by  these  presents ;  or  to 
release  or  discharge  the  plaintiffs  in  the 
said  recited  action  from  payment  to  Bayn- 
tun  of  the  improved  rent  reserved  under 
the  said  last-mentioned  indenture,  during 
the  then  residue  of  the  said  term  granted 
by  the  indenture  of  lease  of  the  6th  of  June, 
1869,  or  to  in  any  way  prejudice  the  right 
of  Bayntun  to  and  relating  to  the  reco- 
very of  such  rent,  save  that  the  plaintiff 
should  pay  direct  to  the  persons  entitled 
thereto,  the  rent  of  SOI.  reserved  by  the 
lease  of  the  6th  of  January,  1869,  instead 
of  paying  the  same  through  Bayntun. 

It  was  contended  on  behalf  of  the 
plaintiff  that  the  effect  of  the  said  in- 
denture,  taken  in  conjunction  with  the 
consent  order  in  the  action  therein  re- 
cited, was  in  equity  to  transfer  all  Bayn- 
tun's  interest  in  Bridge  Farm  to  the 
plaintiff,  except  only  the  rights  to  and 
relating  to  the  recovery  of  rent  under 
the  said  lease  from  Bayntun  to  Nicholas  of 
the  10th  of  October,  1870,  and  of  the 
said  fiirther  lease  of  Bayntun  to  the 
plaintiff  of  the  21st  of  January,  1874 ; 
and  thus  to  create  a  complete  severance 
in  the  reversion  of  the  two  farms.  Now, 
assuming  this  construction  of  the  inden- 
ture and  order  to  be  correct  (which  we 
think  it  is,  subject  to  an  observation  to 
be  made  presently  as  to  the  terms  on 
which  an  actual  assignment  of  such  in- 
terest would  probably  be  directed  by  the 
Court),  the  question  arises,  whether  the 
assignment  by  the  lessor  of  the  reversion 
in  one  of  two  &rm8  comprised  in  the 
same  lease  to  the  lessee  himself,  falb 
within  the  principle  of  Knight* s  Oaae  (3), 
so  as  to  destroy  the  right  of  re-entry 
over  both  &rms.    Although  wc  are  not 


aware  of  any  authority  one  way  or  other 
on  the  point,  we  think  it  has  not  that 
effect.  Where,  indeed,  the. reversion  is 
so  dealt  with  as  to  be  vested  in  two  dif- 
ferent persons  other  than  the  lessee  him- 
self, the  inconvenience  and  hardship  upon 
the  lessee  of  being  exposed  to  two  actions 
of  ejectment  for  breach  of  condition  in 
the  lease  may  well  explain  and  justify  the 
rule.  But  where  the  reversion  of  one  of 
the  farms  is  assigned  to  the  lessee  him- 
self, there  is  obviously  no  such  inconve- 
nience or  hardship.  Such  an  assignment 
would  cause  a  merger  and  determination 
of  the  term  in  the  farm  of  which  the  rever- 
sion is  so  assigned.  But  as  both  the  terms 
reversion  will  continuq  in  the  other  &rm, 
it  is  not  easy  to  assign  any  satisfactory 
reason  why  the  right  of  re-entry  and 
other  incidents  to  the  reversion  in  that 
farm  should  not  also  remain  intact.  But 
further,  if  there  is  any  doubt  on  this 
point,  it  must  be  observed  that  Bayntun 
has  not  yet  executed  any  assignment  of 
his  interest  in  the  lease  of  Bridge  Farm 
of  the  6th  of  January,  1869,  as  directed 
by  the  order  in  the  hereinbefore  cited 
action.  And  we  think  that  no  such  as- 
signment would  be  directed  by  the  Court 
if  applied  to  without  providing  that  it 
should  not  affect  the  right  of  re-entry 
over  Freek's  farm,  which  it  clearly  was 
not  the  intention  of  either  paity  to 
disturb. 

The  third  and  last  of  the  indentures 
relied'  upon  by  the  plaintiff  was  dated 
the  3rd  of  March,  1876,  and  was  made 
between  Arnold  and  Ogden  of  the  first 
part,  Sarah  Ogden  of  the  second  purt, 
and  the  plaintiff  of  the  third  part,  where- 
by it  is  recited  that  the  Brid^  Farm 
had  become  vested  in  the  plaintiff  for 
the  residue  of  the  term  of  twenty-one 
years  granted  by  the  lease  of  the  6th  of 
January,  1869,  to  Bayntpn;  and  fresh 
arrangements  are  come  to  between  the 
lessors  and  the  plaintiff  upon  that  foot- 
ing. But  as  Bayntun  was  no  party  to 
that  deed,  his  rights  cannot  be  affected 
by  its  contents,  and  no  further  notice, 
therefore,  need  be  taken  of  it. 

Under  the  circumstances  it  appears 
to  us  that  none  of  those  deeds  have  the 
effect  contended  for  of  destroying  Bayn- 
tun's  right  of  re-entry  over  Freek's  Farm 
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in  ihe  event  of  the  bankmptcj  of  the 
lessee,  and  the  objection  to  the  title  on 
that  gronnd,  therefore,  is  not  enred.  No 
doubt,  with  the  assistance  of  Bajntun, 
this  objection  conld  be  so  removed,  and  a 
good  title  could  be  made,  and  we  were 
pressed  to  direct  a  general  enquiry  as  to 
title,  in  order  that  the  plaintiff  might  have 
an  opportunity  of  tr}ang  again  to  obtain 
Bayntun's  concurrence.  But  no  evidence 
was  adduced  before  us  that  there  was  a 
better  prospect  of  obtainiDg  it  now  than 
when  he  refused  to  give  it  in  1875,  and 
considering  that  Freek's  Farm  was,  as 
both  parties  know,  required  by  the  de- 
fendant for  immediate  occupation  as  a 
&rm,  we  quite  agree  with  what  is  said 
in  the  judgment  in  the  Court  below,  that 
it  would  not  be  right  or  just  to  allow 
farther  delay  upon  the  mere  chance  of 
obtaining  such  concurrence.  It  remains 
to  consider  the  cross-notice  of  the  de- 
fendant. 

That  part  of  the  motion  which  sought 
to  have  the  judgment  of  the  Court  below 
varied  with  respect  to  the  costs,  was 
abandoned  by  counsel  on  the  hearing  of 
the  appeal,  and  the  view  we  have  taken 
on  the  question  of  title  makes  it  unne- 
cessary for  us  to  express  any  opinion  as 
to  the  rest  of  the  motion,  and  we  think 
under  the  circumstances  that  no  costs 
ought  to  be  given  of  the  notice  to  either 
side. 

Upon  the  whole,  we  think  that  the 
decision  of  the  Court  below  was  right, 
and  mu^  be  affirmed,  and  that  the  ap- 
peal must  be  dismissed  with  costs ;  and 
that  no  order  ought  to  be  made  on  the 
defendant's  cross  motion  as  to  costs  or 
otherwise. 

Judgment  affirmed. 


SolicitorB— Parkers,  for  plaintiff;  Tilleard,  God- 
den  &  Holme,  agents  for  Black,  Freeman  & 
Cell,  Brighton,  for  defendant 
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Dec.  20,  21.    J     TERN  RAILWAY  COMPANY.^ 

Railway  and  Oanal  Traffic  Act^  1854 
(17  ^  18  Vict  c.  31),  8,7—CondUi(m8 
limiting  Liability  of  Company  for  Damage 
•i—  "  Jiist  and  reasonable  '*  —  Alternative 
Bate  of  Charge — Wilful  Misconduct  of 
Servants  of  Cotnpany, 

The  defendants  charge  two  rates  for  the 
conveyance  of  certain  articles — one  the  oT' 
dinary  parliamentary  rate,  when  they  take 
the  ordinary  UahUity  of  the  carrier^  and 
the  other  a  reduced  rate,  in  which  case  they 
make  it  a  condition  of  carriage  that  the 
sender  relieves  them  of  all  liability  for  loss 
or  damage,  except  upon  proof  that  such 
loss  or  doomage  arose  from  unlful  miS' 
conduct  on  the  part  of  the  company*s  ser- 
vants i — 

Held,  that  under  these  ovrcttmstanceSy 
the  condition  relieving  the  compa/ny  when 
goods  are  carried  at  the  lower  rate  is 
^^just  and  reasonable,**  within  section  7 
of  the  Railway  and  Canal  Traffic  Act^  1854 
(17  ^  18  Vict,  c,  31). 

The  plaintiff* s  agent  sent  cheeses,  one  of 
the  articles  conveyed  at  the  lower  rate, 
from  London  to  Shrewsbury.  The  cheeses 
were  improperly  packed  into  the  train  by 
the  company* s  serva/nts  in  London,  a/nd  in 
consequence  arrived  at  Shrewsbury  in  a 
greatly  damaged  condition : — 

Held ,  that  thov,gh  there  was  clear  evi- 
dence that  the  cheeses  had  been  in  fact  im- 
properly packed,  yet,  as  there  was  none  to 
shew  either  thai  the  packers  knew  that  they 
were  packing  them  in  a  manner  likely  to 
damage  them,  or  that  it  had  been  brought 
to  their  knowledge  that  that  mode  of  pack- 
ing might  lead  to  such  damage,  and  that 
they  had  then  packed  the  cheeses  in  that 
mode,  careless  whether  it  would  restdt  in 
such  damage  or  not,  there  was  no  evi- 
dence  of  wilful  misconduct  on  their  part, 
so  as  to  render  the  defendants  liable. 

This  was  an  appeal  of  the  plaintiff 
from  the  judgment  of  Lopes,  J.,  at  the 
trial  of  this  action  before  him  without  a 


*  Coram  Bramwell,  L.J. ;    Brett,  L.J.;   and 
Cotton,  L.J. 
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jury,  at  Shrewsbury,  on  the  24th  of  July, 
1877.  The  foots  of  the  case  were  as 
follows : — 

The  plaintiff,  a  cheesemonger,  in  a 
large  way  of  business  at  Market  Dray- 
ton, had  consigned  a  number  of  cheeses 
to  his  ag^nt  in  London,  W.  J.  Hutchinson, 
a  cheese  factor,  for  sale  there.  As  the 
cheeses  were  not  disposed  of,  after  some 
months  the  plaintiff  instructed  Hutchin- 
son to  separate  the  sound  cheeses  from 
the  others,  and  send  them  by  Great  Wes- 
tern Railway  to  Shrewsbury.  The  de. 
fendants  have  two  rates  of  carriage  for 
the  conveyance  of  cheeses  —  one  the 
ordinary  rate,  when  cheeses  are  con- 
veyed at  the  usual  carriers*  risk;  and 
the  other,  a  lower  one,  when  they  are  con- 
veyed  at  "owner's  risk."  When  cheeses 
are  conveyed  at  the  lower  rate  it  is  usual 
for  the  consignor  to  sign  a  yellow  con- 
signment note,  worded  as  follows  : — 

"  Great  Western  Railway. 

"  Consignment  of  goods  to  be  carried 
at  owner's  risk. 

"The  Great  Western  Railway  Com- 
pany hereby  give  notice  that  they  have 
two  rates  for  the  conveyance  of  certain 
articles  —  one,  the  ordinary  rate,  when 
they  take  the  ordinary  liability  of  the 
carrier ;  the  other,  a  reduced  rate,  adopted 
when  the  sender  relieves  them  of  all 
liability  of  loss,  damage  or  delay,  except 
upon  proof  that  such  loss,  damage  or 
delay  arose  from  wilful  misconduct  on 
the  part  of  the  company's  servants. 

"  To  the  Great  Western  Railway  Com- 
pany. 

SUtion,  187    . 

"  Receive  and  forward  the  undermen- 
tioned  goods,  to  be  carried  at  the  re- 
duced rate,  below  the  company's  ordi- 
nary rate,  in  consideration  whereof  I 
undertake  te  relieve  the  Qre&t  Western 
Railway  Company  and  all  other  compa- 
nies over  whose  lines  the  goods  may  pass, 
from  all  liability  in  case  of  damage  or 
delay,  except  upon  proof  that  such  loss, 
detention  or  injury  arose  fit)m  wilful  mis- 
conduct on  the  part  of  the  company's 
servante." 

"  I  also  agree  to  the  conditions  and 
regulations  on  the  back  of  this  note. 


"  Signature  of  sender  or  his  represen- 
tative. 

"Address, 

[Then  follow  columns  for  scheduling 
the  goods,  charges,  &c.,  and  on  the  back 
are  conditions  which  are  not  material  te 
this  case.] 

In  the  present  instance  the  yellow  con- 
signment note  was  not  used,  but  the 
cheeses  were  entered  in  the  following 
consignment  note,  one  in  ordinary  use  by 
Hutehinson,  and  printed  on  blue  paper. 
The  italicised  words  were  in  writing  in 
the  original. 

"  Tooley  Street,  corner  of  Dean  Street, 
London,  July  8th,  1876. 
Mr. 
The  Oreat  Western  Railway  Oont/pany, 

Please  receive  and  forward  to  Mr.  0. 
Leiois^s  order,  Shrewsbury, 


Mark. 

91 

6  Cheshire  cheese 

30 

30      „ 

76 

5      „ 

10      „ 

Owner^s  risk. 

From  W.  J.  Hutehinson.' 

It  was  admitted  by  Hutehinson  that 
he  well  knew  the  contents  of  the  yel- 
low or  "  owner's  risk "  note,  had  con-  ' 
stantly  sent  goods  on  the  terms  of  it, 
and  knew  perfectly  well  that  when  he 
was  sending  cheeses  at "  owner's  risk  "  he 
was  sending  them  on  the  terms  of  the 
yellow  note. 

The  cheeses  on  arrival  at  Shrewsbury 
were  in  a  greatly  damaged  condition,  and 
it  was  shewn  by  witnesses  from  the  neigh- 
bourhood of  Shrewsbury  that  the  mode 
of  packing  was  wrong,  and  was  the 
cause  of  the  damage.  The  cheeses  were 
packed  on  their  rims,  instead  of  on 
the  flat,  and  were  disposed  in  several 
lavers,  instead  of  in  a  single  one,  and 
whereas  at  least  three  waggons  were 
necessary  for  their  conveyance,  only 
one  had  been  employed.  No  evidence 
was  given  on  the  part  of  the  defendants, 
and  it  was  agreed  that  the  damages, 
if  any,  should  be  assessed  at  702. 

On  these  facta  the  learned  Judge  held 
that  the  defendants  were  excused  from 
damage,  except  that  caused  by  the  wilful 
misconduct  of  the  company's  servants. 
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and  that  there  was  no  eyidenoe  of  such 
wilful  miscondact.  He  therefore  entered 
a  verdict,  and  gave  judgment  for  the 
defendants.  From  this  decision  the 
plaintiff  now  appealed. 

Powell  and  Bose,  for  the  plaintiff. — 
The  yellow  note  cannot  be  looked  at,  as 
the  blue  note  was  the  one  actually  signed, 
and  contains  no  reference  to  the  former. 
The  Court  must,  therefore,  interpret  the 
expression  "owner's  risk'*  without  re- 
gwd  to  the  conditions  on  the  yellow 
note.  The  expression  "  owner's  risk  " 
cannot  relieve  the  company  from  damage 
caused  by  packing  in  a  totally  erroneous 
manner,  otherwise,  for  example,  the  com- 
pany would  be  relieved  if  they  put  a 
horse  into  an  open  carriage  truck  from 
which  he  jumped  out  and  was  killed. 
This  would  be  absurd.  A  condition  so 
relieving  them  would  be  unjust  and  un- 
reasonable within  the  Railway  and  Canal 
Traffic  Act,  1854  (17  &  18  Vict.  c.  31.  s. 
7).  The  conduct  of  the  servants  of  the 
company,  moreover,  amounted  to  wilful 
misconduct,  and  was,  therefore,  not  with- 
in the  exemption  of  the  conditions.  They 
cited  Robinson  v.  The  Great  Western 
Bailway  Oompcmy  (1),  D^Arc  v.  The 
London  cmd  North-Western  Bailway  Com* 
pony  (2),  Macmam,ns  v.  The  Lancashire 
and  Yorkshire  Bailway  Oompan/y  (3), 
Peek  V.  The  North  Staffordshire  Bailway 
Company  (4),  AUday  v.  The  Cheat  Wes- 
tern Bailway  Oompawy  (5.) 

H,  Matthews  and  Bosanquet^  contra, 
cited  Beale  v.  The  South  Devon  Bailway 
(6),  Harrison  v.  The  London,  Brighton  and 
South  Coast  Bailway  (7),  M^Ca/nce  v.  The 
London  and  North-  Western  Bailway  Com' 
pany  (8),  Gregory  v.  The  West  Midland 
BaUway    Company    (9),    Bain    v.    The 

(1)  36  Law  J.  Eep.  C.P.  123. 

(2)  Law  Kep.  9  OP.  326. 

(3)  4  HurL  &  N.  327;  s.c.  28  Law  J.  Rep. 
Ezeh.  363. 

(4)  32  Law  J.  Rep.  aB.  241 ;  s.  c.  10  H.L. 
Cas.  473. 

(5)  6  B  &  S.  903 ;  s.  c.  34  Law  J.  Rep.  Q.B.  6. 

(6)  6  Hurl.  &  N.  876. 

(7)  2  B.  &  S.  122 ;  8.  c.  31  Law  J.  Rep.  aB.  1 13. 

(8)  7  Hurl.  &  N.  477;  s.c.  31  Law  J.  Rep. 
Exch.  66. 

(9)  2  Hurl.  &  C.  944;  s.  c.  33  Law  J.  Rep. 
Kyh.  166. 


Glasgow  and  South-Western  Bailway 
Company  (10),  Glenister  v.  The  Great 
Western  Bailway  (11),  Gallagher  v.  The 
Great  Western  Bailway  (12),  Wehh  v. 
The  Great  Western  Bailway  (13). 
Poioell,  in  reply. 

Bramwell,  L.J. — I  think  this  judg- 
ment should  be  affirmed.  What  was 
signed  by  the  plaintiff  was  the  blue 
ticket,  and  no  doubt  under  section  7  of 
the  Bailway  and  Canal  Traffic  Act,  as  is 
shewn  by  the  decision  in  Peek  v.  The 
North  Staffordshire  Bailway  Company 
(4),  a  special  contract  is  not  binding  un- 
less it  be  signed.  We  must,  therefore, 
look  at  the  blue  ticket  and  interpret  it, 
but  we  must  do  so  according  to  the  rule 
expressed  by  Baron  Parke  in  Neilson  v. 
Harford  (14),  and  cited  by  Mr.  Justice 
Blackburn  in  Peek  v.  The  North  Stafford- 
shire Bailway  Company  (4) — namely, 
"The  construction  of  all  written  docu- 
ments belongs  to  the  Court  alone,  whose 
duty  it  is  to  construe  all  such  instru- 
ments as  soon  as  the  true  meaning  of  the 
words  in  which  they  are  couched,  and 
the  surrounding  circumstances,  if  any, 
have  been  ascertained  as  facts  by  the 
jury."  Here  the  contract  on  the  face  of 
it  bears  these  words,  which  are  the  only 
words  relevant  to  the  matter  in  hand ; 
namely,  "  owner's  risk."  Now,  I  do  not 
think  that  properly  speaking — speaking 
with  great  strictness — you  ought  to  look 
at  the  yellow  document.  It  is  not  re- 
ferred to  in  the  blue  one  ;  it  is  not  incor- 
porated with  it ;  and  if  the  two  were  put 
together,  there  would  seem  to  be  no  ne- 
cessary reference  to  the  yellow  one  in  the 
blue.  But,  according  to  the  rule  which  I 
have  stated  —  there  being  here  words 
which  have  not  an  express  meaning — ^yon 
must^ — not  may,  but  must — look  at  the 
surrounding  circumstances  and  the  course 
of  dealing  between  the  parties,  and  then 
see  what  the  meaning  of  those  words  is 
when  used  in  reference  to  those  surround- 
ing  circumstances  and  the  course  of  deal- 

(10)  7  Scotch  Se88.  Cas.  (3rd  series)  439. 

(11)  29  Law  Times,  N.S.  423. 

(12)  8  It.  Com.  L.  326. 

(13)  26W.  R.  111. 

(14)  8  Mee.  &  W.  823;  s.c.  11  Law  J.  Bep. 
Exch.  24. 
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ing.  Now,  I  cannot  doubt  that  here  there 
was  a  course  of  dealing  between  these 
parties — that  is  to  say,  the  consignor  and 
the  Great  Western  Railway  Company — 
by  which  goods  were  sent  under  two  dif- 
ferent contracts.  One  of  these  was  when 
the  goods  were  sent  and  carried  by  the 
company  with  an  ordinary  carrier's  lia- 
bility, that  is,  the  liability  of  insurance, 
and  were  charged  at  the  rate  of  608.  a 
ton ;  and  the  other  was  when  the  goods 
were  charged  at  the  lower  rate  of  405.  a 
ton,  and  were  sent  with  what  was  com- 
pendiously termed  "  owner's  risk,"  which, 
when  you  look  at  the  course  of  business 
between  the  parties,  means  at  the  risk  of 
the  owner,  minus  the  liability  of  the  com- 
pany for  the  wilful  misconduct  of  their 
servants.  That  being  so,  I  think  the 
proper  interpretation  of  the  words 
"  owner's  risk "  was  that  it  referred  to 
the  course  of  dealing  in  the  latter  of 
these  two  cases. 

One  may  put  illustrations  in  this  way : — 
If  there  were  a  written  contract  for  the 
sale  of  goods,  which  contained  the  words, 
"  I  buy  of  you  so  much  goods  at  the  price 
I  mentioned  yesterday,"  why,  it  would 
not  be  a  contract  in  writing  under  the 
Statute  of  Frauds ;  or  if  the  words  were, 
"  I  will  pay  you  601,  for  such  and  such 
goods  at  the  credit  I  mentioned  yester- 
day," that  would  not  do.  But  suppose 
the  words  were,  "  I  will  buy  such  and 
such  goods  for  501.  at  the  ndual  credit," 
and  then  it  had  been  shewn  that  there 
had  been  a  course  of  dealing  between  the 
parties  for  years  and  there  had  been  a 
usual  credit,  surely  that  might  have  been 
given  in  evidence,  and  it  could  not  be 
said  that  there  was  not  an  adequate  con- 
tract under  the  Statute  of  Frauds.  Again, 
if  the  words  were  **  prompt  as  custo- 
mary," surely  you  might  shew  what  that 
was  in  the  trade,  or  if  they  were  "ac- 
cording  to  the  rules  of  the  Liverpool 
Cotton  Association,"  you  might  shew 
what  those  rules  were. 

We  now  come  to  consider  whether  this 
contract  is  a  just  and  reasonable  one. 
Now  it  is  possible  that  there  may  be  some 
conditions  so  utterly  preposterous  that 
they  could  not  be  just  and  reasonable, 
and  the  man  who  entered  into  the  bargain 
must  have  done  so  in  a  state  of  hallucma- 


tion  or  something  of  that  sort,  but  it 
would  require  the  very  strongest  possible 
evidence  to  satisfy  me  that  where  a  special 
contract  was  entered  into  between  a  carrier 
and  a  man — not  a  child  but  a  grown-up 
man  of  business — who  was  in  the  habit 
of  employing  that  carrier,  and  had  the 
option  of  entering  into  the  contract  in  the 
form  in  which  it  was,  or  of  entering  into 
another  contract  with  the  usual  liability 
of  a  carrier  at  a  higher  rate,  in  that  case 
the  contract  so  entered  into  was  not  just 
and  reasonable.  The  case  of  Peek  v.  The 
North  Staffordshire  Bailway  Company  (4), 
which  was  much  relied  on,  has  nothing  to 
do  with  the  matter  in  hand,  because  there 
the  alternative  presented  was  as  much  an 
alternative  as  if  you  put  your  pistol  to  a 
man's  head  and  said,  *'You  shall  send 
either  with  a  shot  through  your  head,  or 
upon  cheaper  terms  and  no  liability  on  us." 
It  was  impossible  to  suppose  that  an  op- 
tion was  given  there.  The  company  there 
practically  said,  "  We  will  not  take  your 
goods  on  reasonable  terms  as  insurers,  but 
we  will  take  them  on  lower  terms,  we  not 
being  insurers."  That  is  no  real  alterna- 
tive. But  that  is  not  the  case  here, 
because  here  the  higher  rate,  the  QOs.  rate, 
is  a  sum  that  their  Act  authorises  the 
company  to  take.  In  Feeh  v.  The  North 
Staffordshire  Railway  Company  (4),  the 
defendants  could  not  possibly  say  that 
they  had  a  right  in  any  sense  of  the  word 
to  exact  the  sum  there  mentioned.  Here 
then  there  was  a  distinct  option,  in  the 
one  case  to  pay  the  parliamentary  60«. 
rate  and  to  have  all  liability,  except  for 
what  is  termed  the  "  inherent  vice "  of 
the  goods,  borne  by  the  defendants,  and  in 
the  other  to  pay  the  reduced  sum  of  40«. 
and  to  bear  all  liability  except  for  damage 
caused  by  the  wilful  misconduct  of  the 
company's  servants.  ,Now,  how  can  that 
be  said  to  be  unreasonable  ?  Gould  it  be 
even  if  the  wilful  misconduct  was  not  ex- 
cepted ?  Does  not  one  know  perfectly 
well  that  the  man  who  entered  into  this 
contract,  if  he  were  adjured  upon  the  next 
occasion  not  to  enter  into  it,  and  were 
told  that  his  learned  counsel  had  addressed 
a  most  eloquent  speech  to  the  Court  to 
shew  the  great  folly  and  improvidence  of 
doing  so,  and  that  the  thi^e  Judges  of 
whom  the  Court  was  constituted  bad  all 
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held  that  the  contract  was  unreasonable, 
and  that  he  was  a  foolish  person  for  enter- 
ing into  it,  would  go  and  do  it  again. 
Would  he  not,  and  every  other  reasonable 
being,  go  to  the  company  and  say,  '^  I 
know  I  brought  an  action  for  damages 
against  you  and  somehow  recovered,  but 
piay  take  40».  instead  of  60s.  for  carrying 
these  other  cheeses  **  ?  Then  suppose  the 
company  were  to  say,  "Put  down  in 
writing  that  you  have  had  what  the  con- 
tract amount  to  explained  to  you,  and 
you  know  what  it  means,  that  you  suc- 
ceeded in  the  action  you  brought  against 
ns  on  the  ground  that  it  was  unreasonable, 
but  still  you  now  entreat  us  to  carry  on 
the  same  terms  again.**  What  are  we  to 
do  if  the  case  comes  before  us  again  ?  Are 
we  to  say  that  the  contract  is  not  just 
and  reasonable  ?  How,  with  any  regard 
for  common  sense,  can  we  do  so  ?  It  is 
impossible.  To  take  now  the  extreme 
case,  and  suppose  that  the  exception  of 
wilful  misconduct  was  not  part  of  the 
contract.  Why  on  earth  should  not  the 
railway  company  say  to  a  consignor,  "  the 
actions  we  get  brought  against  us  for 
wilftd  misconduct  are  a  great  nuisance, 
name  your  own  terms  and  let  us  off  any 
enquiry  as  to  any  damage."  If  that  were 
explained  to  a  man  and  he  agreed  to  name 
his  own  terms  and  send  the  goods,  I  can- 
not see  how  any  Court  or  Judge  could  say 
the  contract  was  not  just  and  reasonable. 

I  do  not  think  that  taking  the  contract 
as  it  really  was  it  would  absolutely  protect 
the  company  except  for  wilful  misconduct, 
for  if  the  directors  had  ordered  that 
wherever  goods  came  on  the  lower  rate 
they  should  be  put  into  trucks  not  proper 
for  the  conveyance  of  the  goods,  then  if 
that  was  done  it  would  not  be  wilful  mis- 
conduct on  the  part  of  the  servants  of  the 
company  doing  it,  as  they  would  only  be 
obeying  orders,  and  yet  I  am  very  much 
inclined  to  think  that  in  such  a  case  the 
f   company  would  be  held  liable. 

As  to  the  question  of  the  bnrden  of 
proof  of  reasonableness,  I  suppose  it  is 
upon  the  company,  but  to  my  mind  the 
most  cogent  evidence  is  afforded  by  the 
fact  that  the  plaintiff  has  entered  into  this 
arrangement. 

The  only  remaining  question  is,  whe- 
ther  this  damage  was  caused  by  the  wilful 


misconduct  of  the  company's  servants. 
The  argument  of  the  plaintiff's  counsel 
comes  to  this  :  "  Their  conduct  led  to  the 
loss,  therefore  it  was  misconduct ;  it  was 
not  accidental,  therefore  it  was  wilful." 
That  comes  pretty  much  to  this — unless  a 
thing  is  a  pure  accident  it  is  wilful.  If  a 
man  were  walking  along  and  tripped  over 
some  goods  lying  in  the  path  which  he  did 
not  happen  to  see,  the  plaintiff's  counsel 
would  say  that  that  was  the  result  of  his 
conduct,  and  that  that  conduct  was  mis- 
conduct, and  that  it  was  not  accidental 
but  wilful ;  that  wilfulness  is  not  looking 
oat.  Now  it  is  all  very  well  to  deal  with 
the  matter  in  that  way,  but  that  is  not  the 
practical  and  real  way  of  dealing  with  it. 
What  is  meant  by  "  wilful  misconduct "  is 
misconduct  to  which  the  will  is  a  party,  it 
is  something  opposed  to  accidental  or  negli- 
gent ;  the  mis  part  of  it,  not  the  conduct 
must  be  wilfal.  If  a  person  knows  that 
mischief  will  result  from  his  conduct,  then 
he  is  guilty  of  wilful  misconduct  if  he  so 
conducts  himself.  Further,  I  think  it 
would  be  wilfal  misconduct  if  a  man  mis- 
conducted himself  with  an,  indifference  to 
his  duty  to  ascertain  whether  such  conduct 
was  mischievous  or  not.  Now,  is  there 
any  evidence  of  such  wilfal  misconduct 
here  ?  I  really  think  that  there  is  not. 
It  is  said  that  more  cheeses  were  packed 
in  the  truck  than  there  ought  to  have 
been,  and  that  they  were  packed  in  the 
wrong  way.  I  think  there  is  abundant 
evidence  that  that  was  so,  and  I  think 
that  if  these  cheeses  had  been  packed  at 
some  place  in  Cheshire  or  Shropshire 
where  they  are  commonly  packed,  in  order 
to  come  to  London,  they  would  have  been 
packed  differently,  and  I  am  very  much 
inclined  to  think  that  if  the  cheeses  had 
come  from  such  a  place  and  had  been 
packed  as  these  cheeses  were,  the  right  • 
conclusion  for  the  learned  Judge  to  have 
come  to  would  have  been,  that  the  men 
who  were  in  the  habit  of  packing  them 
and  usually  packing  in  a  different  way, 
must  have  known  that  in  packing  the 
cheeses  in  this  way  they  were  packing 
them  in  an  unusual  way,  and  consequently 
presumably  in  a  wrong  way.  I  cannot, 
however,  say  that  there  was  evidence  here 
to  shew  that  the  packers  who  were  in 
London,  which  is  not  a  great  place  for 
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the  exportation  of  Cheshire  cheeses,  knew 
that  they  were  doing  wrong,  or  at  'all 
events  that  they  were  aware  that  there 
might  be  mischief  resulting  from  it,  and 
that  they  improperly  did  not  inform 
themselves  as  to  whether  there  wonld  be, 
or  wonld  not  be,  mischief  resulting.  It 
would  be  enough  for  me  to  say  that  the 
learned  Judge  has  found  the  other  way, 
and  that  I  ought  not  to  reverse  his  de- 
cision unless  I  am  satisfied  that  he  was 
wrong.  I  am,  however,  not  only  not 
satisfied  that  he  was  wrong  but  I  think 
that  he  was  right,  and  therefore  in  the 
result  the  appeal  must  fail. 

Bbett,  L.  J.— The  first  question  in  this 
case  is  whether  the  Great  Western  Bail- 
way  Company  have  obtained  such  a 
document  as  gives  them  any  absolution 
from  their  orfinary  liabili^  as  common 
carriers  of  these  cheeses.  Now,  they  have 
a  paper  containing  conditions  as  to  the 
carriage  of  the  goods  which  is  admitted 
to  be  signed  by  the  consignor — namely, 
the  blue  paper ;  and  unless  the  terms  of 
that  paper  are  unreasonable,  it  is  a  suffi- 
cient putting  into  writing,  signed  by  the 
consignor,  of  the  conditions  of  carriage. 
Then  the  question  is,  What  is  the  proper 
construction  of  that  document  ?  It  has  no 
words  in  it  referring  to  any  other  docu- 
ment; therefore,  I  apprehend  that  it  must 
be  construed  by  itself,  and,  as  has  often 
been  said,  "  within  the  four  comers  of 
it,"  and  nothing  must  be  introduced 
into  it  that  is  on  the  yellow  note  by 
reason  of  reference  to  the  latter  from  the 
former.  There  are  no  words  of  reference 
in  the  one  to  the  other,  and,  therefore, 
they  cannot  be  considered  as  incorporated 
by  reason  of  reference.  But  in  constru- 
ing the  blue  note  we  have  a  right  to 
avail  ourselves  of  all  the  ordinary  rules 
of  construction  and  of  all  the  recognised 
aids  which  Judges  are  entitled  to  make 
use  of  in  order  to  construe  a  written 
document.  The  Court  is,  I  apprehend, 
entitled  to  have  all  the  facts  which  were 
existing  at  the  time  the  written  con- 
tract was  made,  and  which  were  known 
to  both  parties.  Such  facts  are  some- 
times customs  of  trade,  or  the  ordinary 
usages  of  trade,  sometimes  they  are  the 
course  of  dealing  between  the  parties, 


and  sometimes  they  are  a  knowledge  of 
what  the  matter  was  about  which  the 
parties  were  negotiating.  All  these  fiM;t8 
you  are  entitled  to  have,  not  because 
they  are  customs  of  trade  or  the  course 
of  business  between  the  parties,  &c.,  but 
because  they  are  facts  which  were  ex- 
isting  at  the  time  and  which  have  a  rela- 
tion to  the  written  contract,  and  which 
are  things  that  must  be  taken  to  have 
been  known  to  both  parties  to  the  con- 
tract. Now  here  there  were  certain 
facts  given  in  evidence  which,  I  think, 
we  are  entitled  to  look  at  to  enable  us  to 
construe  the  phrase  "owner's  risk." 
The  facts  known  to  both  parties  were 
that  the  Great  Western  Bailway  Com- 
pany had  two  rates  of  charge,  and  that 
when  persons  elected  to  send  goods  at 
the  one  rate,  the  company  and  they  both 
understood  that  the  goods  were  to  be 
taken  with  the  common  carrier's  risk, 
and  that  when  they  elected  to  send  goods 
at  the  other  rate,  both  parties  knew  that 
the  company  were  taking  them  upon 
different  terms ;  and,  more  than  that,  it 
was  proved  here  that  both  these  parties, 
the  consignor  and  the  company,  knew 
what  those  other  terms  were — namely, 
that  the  company  should  be  absolved 
from  all  risks  except  the  wilful  miscon- 
duct of  their  servants,  and  both  parties 
knew  that  the  phrase  "owner's  risk" 
was  used  commonly  between  them  when 
one  of  those  two  liabilities  was  intended 
to  be  incurred.  These  facts  being  known 
to  both  parties,  we  have  to  construe  the 
phrase  "  owner's  risk."  If  the  words  were 
inconsistent  with  either  of  the  liabilities  I 
have  mentioned,  we  could  not  attribute 
them  to  that  one.  With  all  your  know- 
ledge, you  must  not  construe  words  so  as 
to  be  inconsistent  with  any  proper  con- 
struction of  them.  But  here  "  owner's 
risk"  might  properly  be  applied  to  the 
more  limited  liability  of  the  company  in 
the  form  of  contract  under  which  both 
parties  knew  the  company  was  in  the 
habit  of  carrying.  Under  those  circum- 
stances, it  seems  to  me  that  within  the 
very  terms  of  the  blue  paper  itself,  and 
in  construing  the  phrase  which  is  in  it — 
namely,  "  owner's  risk  " — ^we  must  con- 
strue those  words  as  meaning  between 
the  parties,  that  the  company  are  to  be 
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absolved  from  all  liability  for  damage  in 
the  carriage  of  these  eoods  anless  the 
damage  wa^  caused  by  the  wilful  miscon- 
duct of  their  servants. 

That  being  the  interpretation  of  the 
contract,  the  question  then  arises  whether 
the  condition  which  limits  the  liability  of 
the  company  is  just  and  reasonable.  K 
there  had  been  no  real  alternative  rate  in 
this  case  which  the  consignor  might 
elect  to  take,  I  should  have  said  that 
the  cases  shew  that  the  condition  which 
absolved  the  company  from  the  negli- 
gence of  their  servants  would  be  unjust 
and  nnreasonable ;  but  it  has  been  held, 
and  I  think  we  ought  to  hold  and  are 
bound  to  hold,  that  where  there  is  a  real 
alternative  rate,  and  so  a  real  power  of 
choice  left  to  the  consignor  as  to  the 
rate  at  which  be  can  consign  his  goods, 
that  that  is  a  power  given  to  the  con- 
signor which  may  make  conditions  rea- 
sonable and  just  which  would  be  unjust 
and  unreasonable  if  there  was  not  the 
power  of  election.  So  far,  therefore,  the 
contract  having  this  exception  in  it  as  to 
the  wilful  misconduct  of  the  defendants' 
servants,  I  think  we  ought  to  say  that 
the  conditions  here  are  just  and  reason- 
able, and  I  think  there  is  authority  in 
the  cases  which  have  been  cited  for  so 
saying. 

Although  there  be  an  alternative  rate, 
still  if  the  exception  as  to  the  wilful  mis- 
conduct of  the  company's  servants  had 
not  been  in  the  document,  I  confess  I 
should,  to  say  the  least,  have  hesitated 
very  much  before  I  could  have  held  or 
consented  to  a  judgment  affirming  that 
the  temus  were  just  and  reasonable.  I 
am  not  prepared  to  say  that  the  agree- 
ment of  parties  to  specific  conditions  is 
conclusive  proof  that  those  conditions  are 
just  and  reasonable,  even  although  there 
is  an  alternative  rate.  I  am  not  at  all  pre- 
pared to  say  that ;  and  I  am  sorry  to  say 
that  I  cannot,  as  at  present  advised, 
agree  with  what  my  Lord  has  said  upon 
that  subject.  On  the  contrary,  the  incli- 
nation of  my  opinion  is  that,  even  though 
the  parties  had  agreed  to  them  and  they 
were  specified,  and  even  though  that 
should  happen  which  nnr  Lord  has  sug- 
gested— ^namely,  that  auer  a  decision  of 
Vo^.  47.— Q.B.,  C.P.,  &  ExcM. 


the  Court  the  consignors  should  c^ain 
agree  to  send  their  goods  on  the  same 
terms — the  inclination  of  my  opinion  is 
that  it  would  be  for  the  Court,  notwith- 
standing, to  say,  when  all  the  facts  were 
before  tiiem,  whether  the  conditions  were 
just  and  reasonable  or  not ;  and  if  they 
were  unjust  and  unreasonable  on  the  first 
occasion,  then,  as  far  as  I  can  see,  on  the 
second  supposed  occasion  they  would  be 
equally  unjust  and  unreasonable.  The 
conduct  of  the  parties  does  not  make 
that  reasonable  and  just  which  the  Court 
is  of  opinion  is  unjust  and  unreasonable. 
I  should,  therefore,  hesitate  to  go  so  far 
as  my  Lord,  but  the  point  is  not  neces- 
sary to  the  decision  of  the  case. 

The  only  question  now  remaining  is 
whether  the  learned  Judge  can  be  said  to 
have  been  wrong  in  finding  that  there 
was  not  wilful  misconduct  on  the  part  of 
the  company's  servants. 

In  a  contract  where  the  term  wilful 
misconduct  is  put  as  something  different 
from  and  exceeding  negligence — neffli- 
gence  of  every  kind — it  seems  to  me  that 
it  must  mean  the  doing  or  omitting  to  do 
something  which  it  is  wron^  to  do  or  to 
omit,  the  person  who  is  guilty  of  the  act 
or  the  omission  knowing  that  the  act 
which  he  is  doing  or  omitting  to  do,  is  a 
wrong  thing  to  do  or  to  omit ;  this  in- 
volves the  knowledge  of  the  person  that 
the  thing  which  he  is  doing  is  wrong.  If 
a  servant  of  the  company  knows  that 
what  he  is  doing  will  seriously  damage 
the  goods  of  a  consignee,  or  if  it  is  brought 
to  his  notice  that  what  he  is  doing  or 
omitting  to  do  may  seriously  endanger 
the  goods,  and  he  wilfully  persists  in 
doing  that  against  which  he  has  been 
warned,  careless  whether  he  may  be 
doing  damage  or  not,  then  I  think  he  is 
intentionally  doing  a  wrong  thing,  that 
is,  he  is  guilty  of  wilftil  misconduct.  If 
what  he  does  or  omits  to  do  is  something 
which  everybody  must  know  is  likely  to 
endanger  or  damage  the  goods,  it  follows 
that  he  is  doing  that  which  he  knows  to 
be  a  wrong  act.  I  think  you  must  take 
care  that  it  is  not  only  misconduct  but 
wilful  misconduct  that  he  is  guilty  of ; 
and  I  think  that  those  two  terms  toge- 
ther import  a  knowledge  of  wrong  on  the 
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part  of  the  person  who  is  supposed  to  be 
guilty  of  the  act  or  omission. 

That  being  the  oonstmction  of  the 
words,  the  question  is  whether  the 
learned  Judge  was  right  in  the  decision 
to  which  he  came.  Considering  that  these 
cheeses  were  sent  from  London,  that  there 
is  no  evidence  of  any  peculiar  knowledge 
on  the  part  of  the  railway  officials  there  as 
to  the  mode  of  loading  such  goods,  there 
is  really  no  evidence  as  to  any  knowledge 
on  the  part  of  the  actual  packers  of  the 
proper  mode.  I  therefore  think  not 
only  that  my  brother  Lopes  was  right, 
but  confess  it  seems  to  me  that  there 
really  was  no  evidence  which  could  have 
been  properly  submitted  to  a  jury  as  to 
any  wilfid  misconduct  on  the  part  of  the 
packers.  I  think,  therefore,  that  the 
judgment  of  my  brother  Lopes  was  right 
and  must  be  affirmed. 

Cotton,  L.J. — ^The  first  question  that 
we  have  to  consider  here  is  what  is  the 
contract  between  the  parties,  and  it  is 
conceded  by  the  plaintiff's  counsel  that 
what  has  been  called  the  blue  note  must 
be  considered  as  the  contract  signed  by 
him  within  the  Act.  The  question  is, 
what  the  conditions  of  it  are  P  We  must 
construe  this  document  as  we  should  con- 
strue any  other,  subject  to  this,  that  the  Act 
of  Parliament  requires  that  there  should 
be  a  good  written  contract,  the  conditions 
of  which  must  be  reasonable,  to  absolve 
the  company  from  liability.  The  only 
material  part  of  the  contract  for  our  con- 
sideration is  the  words  **  owner's  risk." 
Now  the  blue  note  does  not  in  any  way 
refer  to  the  yellow  one,  and  I  do  not  deal 
with  the  matter  as  though  it  embodied  it. 
Nor  do  I  refer  to  the  yellow  ticket  as  en- 
abling us  by  itself  to  put  a  construction 
upon  the  contract  contained  in  the  blue 
note ;  but  in  this  case,  as  in  all  others, 
we  are  entitled  to  look  at  the  surround- 
ing circumstances.  We  cannot  look  to 
the  acts  of  the  parties  for  the  purpose  of 
seeing  what  their  intention  wus,  but  we 
may  look  to  the  course  of  dealing  between 
them  to  see  whether  they  have  given  a 
conventional  meaning  to  any  terms  used 
in  the  contract,  and  then  the  questipn  is 
one  simply  of  the  construction  of  the  con- 


tract ;  what,  as  between  these  parties,  is 
the  construction  of  the  words  we  find  in 
the  contract,  that  is  to  say,  what  is  the 
contract  between  the  parties  P  Now  the 
evidence  comes  to  this,  that  the  plaintiffs* 
agent  had  sent  goods  to  the  defendants 
previously  in  the  same  way  as  he  did  in 
this  case,  namely,  under  a  consignnaent 
note,  or  call  it  what  you  please,  contain- 
ing the  words  '^  owner's  risk,"  and  that 
the  railway  company  had  acted  on  this 
by  sending  the  goods  at  the  lower  rate, 
and  in  fact  with  the  condition  that  the 
company  was  not  to  be  liable  except  for 
the  wilful  misconduct  of  their  servants. 
The  plaintiff's  agent  knew  that,  and  that 
he  and  the  company  had  treated  the 
words  as  meaning  the  same  thing.  There- 
fore we  are  justified  in  arriving  at  the 
conclusion  that  upon  a  proper  construc- 
tion of  this  document  it  was  a  contract, 
as  between  the  plaintiff  and  the  defend- 
ants, by  which  i^e  plaintiff  contracted  to 
send  his  goods,  subject  to  that  condition, 
under  which  they  agreed  to  take  them  at 
the  lower  rate. 

There  now  comes  the  question  whe- 
ther or  no,  having  regard  to  the  7th  sec- 
tion of  the  Railway  and  Canal  Traffic  Act, 
and  the  decision  of  the  House  of  Lords  in 
the  case  of  Teek  v.  The  North  Stafford^ 
shire  Bailway  Company  (4),  the  condi- 
tion is  a  just  and  reasonable  one.  Of 
course  in  considering  whether,  a  thing 
is  reasonable  or  not  you  must  of  necessity 
have  regard  to  the  circumstcmces  of  the 
case.  You  cannot  possibly  say  that  a 
thing  is  reasonable  in  the  abstract ;  you 
must,  in  dealing  with  it,  take  into  con- 
sideration the  facts,  with  reference  to 
which  it  would  be  reasonable  or  unrea- 
sonable. One  of  the  foots  you  have  to 
take  into  consideration  in  the  present 
case  is,  whether  or  no  the  par^  who 
signed  the  contract  had  it  forced  on  him 
without  the  option  of  anything  else,  or 
whether  he  had  an  option  foirly  given 
him  by  the  company  of  having  his  goods 
carried  in  some  other  way.  The  alterna- 
tive contract  is  therefore  no  doubt  a  cir- 
cumstance, and  a  most  material  one,  in 
considering  the  question  of  the  reason- 
ableness ;  and  in  the  present  case,  having 
regard  to  the  fact  that  there  was  an  alter* 
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natiye  contract  open  to  the  consignor, 
apon  which  to  have  the  goods  carried  at 
the  parliamentaiy  rate,  with  all  the  lia- 
bility upon  the  railway  company  of  com- 
mon carriers,  and  having  regard  to  the 
decisions  npon  this  actual  condition,  1 
certainly  thmk  we  ouffht  to  hold  that  the 
condition  is  a  reasonable  one ;  bnt  I  mnst 
not  be  at  all  considered  as  assenting  to 
the  proposition  which  was  at  one  time 
pressed  npon  ns  in  argument,  that  if 
there  is  an  alternative  contract  open  to 
the  parties  sending  ffoods,  no  condition 
of  the  contract  which  he  signs  can,  within 
the  meaning  of  the  Act,  be  held  to  be 
unreasonable.  If  it  were  necessaiy  to 
decide  any  such  question,  I  certainly 
should  take  time  to  consider  it. 

The  question  then  really  amounts  to 
this,  whether  there  was  wilful  misconduct 
on  the  part  of  the  company's  servants  ? 
There  cannot,  I  think,  be  any  doubt  that 
wilful  misconduct  is  something  entirely 
different  from  negligence,  something  far 
beyond  it,  whether  it  is  what  is  called 
culpable  or  gross  or  anything  of  the  sort. 
There  must  be  a  doing  of  somethine 
which  the  person  doing  it  knows  will 
cause  risk  or  injury,  or  the  doing  of  an 
unusual  thing  with  reference  to  the  mat- 
ter in  hand,  either  in  spite  of  warning  or 
without  care,  regardless  of  whether  or  no 
it  will  cause  injury.  Mr.  Rose  asked 
whether  it  would  not  be  wilful  miscon- 
duct on  the  part  of  the  company's  ser- 
vants to  put  a  horse  into  an  open  carriage 
truck  ?  Certainly  it  would,  because  no 
one  could  be  ignorant  that  putting  a  horse 
into  an  open  truck,  out  of  which  he  could 
jump,  would,  in  all  probability,  unless  the 
horse  was  very  different  from  all  other 
horses,  lead  to  his  jumping  out  and  being 
imured.  But  here  we  have  the  packing 
of  cheeses,  a  matter  certainly  not  within 
the  experience  of  all  men,  and  there  is  no 
evidence  that  it  was  in  the  special  expe- 
rience of  the  packers  in  London,  who, 
though  they  may  have  unpacked  cheeses 
from  various  parts,  would  not  be  in  the 
habit  of  packing  them,  and  could  hardly 
be  expected  to  have  closely  observed  the 
different  methods  adopted  in  packing 
cheeses  from  different  districts,  and  even 
if  they  had,  would  not  know  that  the 


particular  mode  in  which  cheeses  of  one 
district  were  packed  was  the  only  way  in 
which  they  ought  to  be  packed.  I  think, 
therefore,  not  only  that  the  learned  Judge 
was  not  wrong,  but  that  I  should  have 
come  to  the  same  conclusion  myself. 

Judgment  affirmed. 


Solicitors— J.  &  F.  Needham,  agenta  fox  H. 
Morris,  Shrewsbury,  for  plaintiff;  R.  B.  Nelson, 
for  defendants. 


[IN  THE  EXCHEQUER  DIVISION.] 

rANDBBW  ENOWLES  AND  SONS,  LI- 

1877.  MiTED  (appeUarUs)  v,  m'adam, 

Dec.  5.  ■      SURVETOB  OF  TAXES  (respon- 
dent). 

Income  Tax — Profits — OonsumpOon  of 
Oapiial — Mines  and  Minerals — OoUiery 
Company — 5  ^  6  Vict.  c.  36.  s.  60,  sche- 
dule -4,  No.  Ill;  s.  100,  scJiedule  2>, 
Case  1,  Rules  I  and  3;  s.  159—29  ^  30 
Vict.  c.  36.  s.  8. 

A  colliery  company  claimed  to  deduct  in 
their  assessment  to  the  income  tax  on  the 
profits  of  their  business  a  sum  for  the  les- 
sening of  the  quantity  of  coal  in  their 
mines  by  getting  and  selling  the  coal:— 
Held,  that  they  were  entitled  to  the 
deduction^  '  havi/ng  regard  to  the  provi' 
sion  of  29  ^  30  Vict.  c.  36.  s.  8,  as  to 
assessing  certain  concerns  mentioned  in 
schedule  A  according  to  the  rules  of  sche- 
dule D,  this  being,  in  estimating  "  the  ba- 
lance of  profits  or  gains  "  under  rule  1  of 
case  1  of  schedule  D  (in  5^6  Vict.  c.  35. 
s.  100),  a  deduction  proper  to  be  made, 
and  not  prohibited  by  rules  1  and  3  of  case 
1,  or  by  section  159. 

Case  stated  under  37  &  38  Vict.  c.  16, 
by  Income  Tax  Commissioners. 

The  appellants,  a  company  carrying  on 
business  as  colliery  proprietors,  appealed 
to  the  Commissioners  against  an  assess- 
ment, for  the  year  ending  April  5,  1875, 
in  the  sum  of  226,8242.,  made  on  them 
under  Schedule  D  of  16  &  17  Vict. 
0.  34,  in  respect  of  the  profits  of  their 
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business  as  colliery  proprietors.  They 
claimed,  in  addition  to  a  reduction 
which  was  allowed  by  the  Commission- 
ers, and  which  reduced  the  assessment 
to  216,827?.  28.  lOd.,  that  a  sum  of 
10,424Z.  15^.  Sd.  should  be  deducted,  on 
the  ground  that  at  the  end  of  their  nrst 
year's  working,  which  was  the  year  of 
the  assessment  in  question,  the  value  of 
their  coal  mines  was,  by  reason  of  the 
coal  gotten  and  sold  during  the  year, 
diminished  by  that  sum  below  the  sum 
for  which  they  had  purchased  the  mines 
at  the  commencement  of  the  year.  The 
company's  property  comprised  both  free- 
hold and  leasehold  mines,  the  price  paid 
for  the  leasehold  coal  mines,  subject  to 
an  average  royalty  rent  of  7d.  per  ton, 
and  having  an  average  of  thirty- two  years 
to  run,  being  717,421?.,  the  purchase- 
money  for  the  freehold  mines  being 
67,550Z.  From  the  company's  leasehold 
collieries  844,677  tons,  and  from  their 
freehold  pits  62,000  tons,  of  coal  had  been 
gotten  and  sold  in  the  year.  Of  the  sum 
of  10,424?.  lbs.  '6d.  the  sum  of  721?. 
17$.  lie?,  represented  the  diminution  in 
value  of  their  freehold  mines,  and  the 
balance  that  of  the  leasehold. 

The  Commissioners  were  of  opinion 
that  they  were  precluded,  by  the  third 
rule  applicable  to  the  first  case  of  sche- 
dule D,  in  section  100,  of  5  &  6  Vict, 
c.  35,  and  by  section  159  of  that  Act, 
from  allowing  the  deduction  claimed, 
and  confirmed  the  assessment  in  the  sum 
of  216,827?.  28.  lOd, 

The  appellants  being  dissatisfied,  a  case 
was  stated,  which,  with  amendments 
made  upon  the  case  being  remitted  by  the 
Court  (consisting  of  Cleasby,  B.,  and 
Pollock,  B.),  to  be  more  clearly  stated, 
was  to  the  effect  above  appearing  (1). 

(1)  The  enacimentfl  referred  to  in  argument 
were  the  following :— 5  &  6  Vict.  c.  36.  s.  100, 
•chedule  B,  case  1  ('*  duties  to  be  charged  in  re- 
spect of  any  trade,  manufacture,  adventure,  or 
concern  in  the  nature  of  trade,  not  contained  in 
any  other  schedule  of  this  Act"),  rule  1 :  "The 
duty  to  be  charged  in  respect  thereof  shall  be 
computed  on  a  sum  not  less  than  the  full  amount 
of  (Jie  balance  of  the  profits  or  gains  of  such  trade, 
manufacture,  adventure  or  concern,  upon  a  &ir 

and  just  aveibge  of  three   years and 

shall  be  assessed,  charged  and  paid  without  other 
deduction  than  is  hereinafter  allowed  .  .  .  ." 


Herschell  (T.  J,  Sanderson  with  him), 
for  the  appellants. — The  question  is 
whether,  as  the  appellants  contend,  a  col- 
liery company  assessed  to  the  income  tax 
on  the  profits  of  their  business  are  to  be 

Bule  3.  "  In  estimating  the  balance  of  profits 
and  gains  chargeable  under  schedule  D,  or  for  the 
purpose  of  assessing  the  duty  thereon,  no  sum 
shall  be  set  against  or  deducted  itom  ....  such 
profits  or  gains,  on  account  of  any  sum  expended 
for  repairs  of  premises"  ...  or  "for  the  supply 
or  repairs  or  alterations  of  any  implements  .... 
beyond  the  sum  usually  expended  for  such  pur- 
poses according  to  an  average  of  three  years  .  •  • 
nor  on  account  of  loss  not  connected  with  or  aris- 
ing out  of  such  trade,  manufacture,  adventure  or 
concern ;  nor  on  account  of  any  capital  withdrawn 
therefrom ;  nor  for  any  sum  employed  or  intended 
to  be  employed  as  capital  in  such  trade,  manu£&c- 
ture,  adventure  or  concern;  nor  for  any  capital 
employed  in  improvement  of  premises  .  .  .  ;  nor 
on  account  ...  of  any  interest  which  might  have 
been  made  on  such  sums  if  laid  out  at  interest ; 
nor  for  any  debts  except  bad  debts  proved  to  be 
such  to  the  satisfaction  of  the  Commissioners  re- 
spectively ;  nor  for  any  average  loss  beyond  the 
actual  amount  of  loss  after  adjustment;  nor  for 
any  sum  recoverable  under  an  msuranoa  or  con- 
tract of  indemnity." 

Section  159.  *'  In  the  computation  of  duty  to 
be  made  under  this  Act  in  any  of  the  cases  before 
mentfoned  ....  it  shall  not  be  lawful  to  make 
any  other  deductions  thereirom  than  such  as  are 
expressly  enumerated  in  this  Act,  nor  to  make 
any  deduction  on  account  of  any  annual  interest, 
annuity  or  other  annual  payment  to  be  paid  to  any 
person  out  of  any  profits  or  gains  chargeable  by 
this  Act,  in  regard  that  a  proportionate  part  of 
the  duty  so  to  be  charged  is  allowed  to  be  de- 
ducted on  making  such  payments ;  nor  to  make 
any  deduction  ffom  the  profits  or  gains  arising 
from  any  property  herein  described,  or  from  any 
ofi&ce  or  employment  of  profit,  on  account  of  dimi- 
nution of  capital  employed  or  of  loss  sustained  in 
any  trade,  manufacture,  adventure,  or  concern,  or 
in  any  profession,  employment,  or  vocation." 

29  Vict.  c.  36.  s.  8.  '*  The  several  and  respec- 
tive concerns  described  in  No.  III.  of  schedule  A 
of  the  said  Act  5  &  6  Vict.  c.  35,  shall  be  charged 
and  assessed  to  the  duties  hereby  granted  in  the 
manner  in  the  said  No.  IIL  mentioned,  according 
to  the  rules  prescribed  by  schedule  D  of  the  said 
Act,  so  far  as  such  rules  are  consistent  with  the 
said  No.  III. ;  provided  that  the  annual  value  or 
profits  and  gains  arising  from  any  railway  shall  be 
charged  and  assessed  by  the  Commissioners  for 
special  purposes."  (Among  the  concerns  described 
in  No.  III.  of  schedule  A  of  5  &  6  Vict  c  85.  s.  60, 
are  *'  mines  of  coal."  This  body  of  clauses,  No. 
III.  of  schedule  A,  is  headed  "Bules  for  esti- 
mating the  lands,  tenements,  hereditaments,  or 
heritages  hereinafter  mentioned  which  are  not  to 
be  charged  according  to  the  preceding  general 
rule.") 
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allowed  a  deductioii  for  the  coal  gotten 
from  their  mines.  The  Crown  does  not 
dispnte  the  amount  of  the  deduction 
claimed,  but  the  deduction  itself.  The 
enactment  which  governs  this  case  is  5  & 
6  Vict.  c.  35.  s.  100,  schedule  D,  case  1, 
rule  1,  enacting  that  ilie  duty  to  be  charged 
'*  shall  be  computed  on  a  sum  not  less 
than  the  full  amount  of  the  balance  of 
the  profits  or  gains  "  of  the  trade,  manu- 
Sfu^ture,  adventure  or  concern.  The  ar- 
gument for  the  Crown  must  be  that  the 
appellants  have  made  "profits"  to  the 
amount  at  which  they  are  assessed.  But 
"  profits  '*  do  not,  either  in  political  eco- 
nomy, or  in  trade,  or  in  common  sense, 
begin  till  capital  exhausted  in  acquiring 
that  which  is  to  be  called  profit  has  been 
replaced.  And  the  coal  gotten  and  sold 
clearly  is  capital  exhausted.  Minerals 
are  not  like  growing  crops.  As  was  said 
by  Lord  Caims  in  Uoioan  v.  Christie  (2), 
''there  are  no  periodical  harvests.  A 
mineral  lease  in  really  a  sale  out  and  out 
of  a  portion  of  the  land."  None  of  the 
deductions  specifically  prohibited  by  rule 
3  of  case  1,  or  by  section  159,  is  applicable. 
As  to  the  words  of  section  159,  prohibit- 
ing a  deduction  "  on  account  of  diminu- 
tion of  capital,"  whatever  may  be  the 
meaning,  it  cannot  be  such  as  would  be 
flatly  inconsistent  with  the  Act  itself,  and 
if  these  words  are  relied  on  by  the  Crown 
such  a  meaning  clearly  must  be  attached, 
for  this  prohibition  is  coupled  with  a  pro- 
hibition of  any  deduction  on  account  of 
"  loss."  The  meaning,  having  regard  to 
the  context,  seems  merely  to  be  that  in 
the  assessment  of  income  from  fixed 
property  or  from  any  office  of  profit  no 
set-ofi*  is  to  be  allowed  for  loss,  whether 
by  diminution  of  capital  or  otherwise,  in 
a  trade,  profession  or  other  business  ;  but 
whatever  may  be  the  meaning  of  the  pro- 
vision, it  is  inapplicable.  As  to  the  ge- 
neral prohibition  in  section  159  against 
making  any  other  deductions  than  such 
as  are  allowed  in  ihe  Act,  and  to  the 
similar  prohibition  in  rule  1  of  case  1  of 
section  100,  they  must  not,  any  more  than 
the  specific  pronibitions,  be  read  in  such 
a  way  as  to  make  the  Act  inconsistent 
with  itself. 

(2)  Law  fiep.  2  HX.  Sc  App.  273  at  p.  284. 
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Dicey y  for  the  Crown. — First,  the  case  is 
to  be  decided  under  schedule  A,  not  under 
schedule  D.  Mines  clearly  were  origi- 
nally under  schedule  A,  by  5  &  6  Vict.  o. 
35'.  s.  60,  schedule  A,  No.  III. ;  and,  not- 
withstanding 29  &  30  Vict.  c.  36.  s.  8, 
they  still  are  under  schedule  A  for  the 
purposes  of  this  case.  The  29  &  30  Vict, 
c.  36.  s.  8  relates  only  to  the  proce- 
dure as  to  assessment,  in  extension 
of  23  Vict.  c.  14.  s.  7,  giving  an  ap- 
peal to  the  Commissioners  for  Special 
Purposes  instead  of  the  Commissioners  for 
General  Purposes ;  it  does  not  apply  to 
substantial  questions  of  assessment; 
moreover,  by  the  express  words  of  the 
enactment  the  rules  prescribed  by  sche- 
dule D  are  only  to  be  applied  "  so  far  as 
such  rules  are  consistent  with  the  said 
No.  m."  Minerals  are  to  be  treated  as 
the  produce  of  the  land.  "  Annnal  value  " 
is  the  question  as  to  assessments  under 
schedule  A,  and  the  value  of  a  mine  is 
what  is  got  out  of  it.  Secondly,  even  if 
the  case  is  to  be  treated  as  under  sche- 
dule D,  the  deduction  cannot  be  allowed. 
Rule  3  of  case  1  of  schedule  D,  5  &  6  Vict, 
c.  35.  s.  100,  expressly  prohibits  the  de- 
duction by  its  enactments  that  no  deduc- 
tion shall  be  made  "  on  account  of  any 
capital  withdrawn,"  nor  "for  any  sum 
employed  or  intended  to  be  employed  as 
capital."  The  deduction  is  prohibited  also 
by  sec.  159,  especially  by  the  general  pro- 
vision that  no  other  deductions  are  to  be 
made  than  such  as  are  expressly  allowed 
by  the  Act,  and  likewise  by  the  provision 
similar  to  this  last  in  rule  1  of  case  1 
of  section  100.  The  Income  Tax  Acts 
frequently  depart  from  the  rules  of 
political  economy.  They  have,  for  in- 
stance, treated  as  "  trades  "  several  things 
which  would  not  be  so  treated  in  political 
economy.  Forder  v.  Handyside  (3)  is  di- 
rectly  in  point  against  the  appellants,  and 
is  decisive  of  this  case. 

HerscheU^  in  reply. 

Kelly,  C.B. — I  am  at  the  disadvan- 
tage,  as  compared  with  my  learned  bro- 
thers, of  not  having  heard  the  former 
argument,  but,  loolang  to  the  nature  of 

(3)  46  Law  J.  Kep.  Exch.  809;  ».  c  Law  Bep. 
1  Kxch.  Diy.  238. 
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the  income  tax,  and  the  plain  meaning  of 
the  word  "  profits,"  I  have  not  the  small- 
est doubt  upon  the  case. 

Under  the  29  &  30  Vict.  c.  36.  s.  8, 
it  appears  to  me  that  the  question*  is 
transferred  from  schedule  A  to  schedule  D, 
and  we  have  therefore  only  to  consider 
the  construction  of  schedule  D,  and  the 
different  provisions  applicable  to  schedule 
D,  to  which  referenqe  has  been  made  on 
either  side. 

In  the  first  place  let  us  take  the  provi- 
sion upon  which  the  whole  question  turns 
unless  it  is  qualified  by  something  else. 
That  provision,  5  &  6  Vict.  c.  35.  s.  100, 
sched.  D,  case  1,  rule  1,  is  that  "  The  duty 
to  be  charged  in  respect  thereof,"  that  is 
in  respect  of  any  trade,  manu&cture  or 
adventure,  which  now  must  be  taken  to 
include  a  coal  mine,  "  shall  be  computed 
on  a  sum  not  less  than  the  full  amount  of 
the  balance  of  the  profits  or  gains  of" 
sucb  trade,  manufacture  or  adventure. 
Now  what  is  "  the  balance  of  the  profits 
or  gains  of "  such  adventure  ?  Let  us 
take  the  simplest  case  that  can  be  ima- 
gined. If  a  man  purchases  at  a  whole- 
sale warehouse  a  bale  of  cotton  or  chest 
of  tea  for  40Z.,  and  then  sells  it  to  some 
retail  dealer  for  45Z.,  what  is  his  profit  ? 
Expenses  apart,  his  profit  is  hi.  Why  ? 
Because  it  is  the  balance  which  remains 
to  him  after  having  repaid  himself  every- 
thing he  has  expended  in  order  to  obtain 
the  price  of  45Z.  Now  let  us  suppose  be 
had  become  the  owner  of  a  bale  of  cotton 
and  a  chest  of  tea  of  the  value  of  20Z. 
each,  but  the  bale  of  cotton  he  had  pur- 
chased for  20Z.  whereas  the  chest  of  tea 
had  been  given  or  bequeathed  to  him. 
He  sells  these  two  articles  for  45Z.  What 
is  his  profit?  His  profit  again  is  5Z. 
What  he  has  gained  in  the  way  of  a  profit 
is  the  sum  for  which  he  has  sold  less  the 
price  which  he  has  paid,  or,  if  he  has  paid 
no  price,  the  market  value  or  that  which 
he  would  have  had  to  pay  if  he  had  pur- 
chased in  the  market.  If  we  multiply 
one  or  two  transactions  into  many  the 
result  is  still  the  same.  Let  us  apply 
this  to  mines.  Suppose  a  mining  lease 
for  one  year  only ;  the  lessee  pays  1,000Z, 
for  the  lease,  at  tiie  end  of  the  year  he 
has  got  from  the  mine  coal  which  he  has 
sold  for  12,000Z.,  and  has  paid  a  certain 


sum  for  machinery  and  labour.  Is  his 
profit  the  wbole  sum  of  12,000Z.  ?  To 
apply  the  term  "  profit "  to  anythiug  of 
tbat  kind  is  an  abuse  of  the  English  lan- 
guage. His  profit  is  the  sum  which  be 
has  received  less  the  expenditure  which 
he  has  had  to  incur  in  order  to  acquire 
that  sum,  i.e.,  less  the  sum  paid  for  the 
lease,  which  is  now  gone,  ana  the  cost  of 
machinery  and  labour.  Now  if  that  be 
the  case  with  regard  to  one  year,  what  is 
the  case  having  regard  to  a  lease  for  thirty* 
two  years  ?  There  is  clearly  no  difference 
of  principle.  Assuming  the  working 
to  have  been  alike  during  all  the  thirty- 
two  .  years,  it  will  be  necessary,  in 
oi*der  to  arrive  at  the  yearly  profit,  to  set 
off  against  the  gross  receipts,  divided 
equally  among  the  thirty-two  years,  the 
expenditure,  including  rent,  premiums  and 
cost  of  labour,  divided  equally  among  the 
thirty-two  years. 

Then  is  there  anything  to  qualify  the 
result  of  those  words  which  I  have  read 
from  rule  1,  taken  alone  ?  I  see  nothing 
either  in  rule  3  or  in  section  159  to  pro- 
hibit this  deduction.  The  words  which 
most  require  attention  in  rule  3  are  the 
words  which  say  that  in  estimating  the 
balance  of  profits  and  gains  chargeable 
under  schedule  D,  or  for  the  purpose  of 
assessing  the  duty  thereon,  no  sum  shall 
be  set  against  or  deducted  from  such 
profits  or  gains  "  for  any  sum  employed 
or  intended  to  be  employed  as  capital.'* 
But  those  words  rightly  considered  mean 
something  additional  to  the  capital  em* 
ployed  in  realizing  the  profit  acquired 
during  the  year,  something  which  conse- 
quently, however  proper  to  be  deducted 
in  calculating  future  profits,  ougbt  not 
to  be  deducted  in  calculating  current 
profits.  I  therefore  think  the  appellants 
are  entitled  to  our  judgment. 

Clbasbt,  B. — The  present  case,  involv- 
ing  the  application  of  the  rules  for  assess- 
ing income  tax,  appears  to  me  to  be  of  a 
class  in  which  we  must  be  careful  not  to 
^neralise  so  as  to  include,  or  appear  to 
include,  different  cases.  This  is  not  the 
case  of  an  owner  of  land  opening  a  quarry 
or  a  mine  and  letting  it  at  a  royaJiy  or 
working  it  himself.  I  do  not  say  any- 
thing about  such  a  case  as  that ;  it  must 
be  understood,  as  far  as  I  am  concerned. 
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that  I  am  not  dealing  with  that  case  at 
all  In  the  present  ease  I  take  it  to  be 
qnite  clear,  that  the  29  &  30  Vict.  c.  36. 
8.  8  places  the  assessment  nnder  the  rules 
prescribed  in  schedule  D.  The  words 
are  : — "  The  several  and  respective  con- 
cerns described  in  No,  HI.  of  schedule  A," 
which  includes  coal  mines,  "shall  be 
charged  and  assessed  to  the  duties  hereby 
granted  in  the  manner  in  the  said  No.  III. 
mentioned,  according  to  the  rules  pre- 
scribed bj  schedule  D  of  the  said  Act,  so 
for  as  such  rules  are  consistent  with  the 
said  No.  III."  ITuless  the  enactment  ap- 
plies to  the  case  of  a  colliery  company, 
formed  for  the  purpose  of  carrying  on  the 
business  of  working  coal  mines,  no  case 
can,  in  my  opinion,  be  sug^gested  to  which 
it  can  apply,  and  it  must  be  struck  out 
altogether.  I  think  that  this  is  clearly  a 
case  to  which  it  was  intended  to  apply. 
I  do  not  express  any  opinion  whatever  as 
to  how  far  it  applies  to  the  case  of  an 
owner  of  land,  as  I  said  before,  opening  a 
quarry  and  letting  or  working  it.  It  is 
possible  that  that  case  ought  to  come 
under  schedule  D,  and  that  it  would  be 
consistent  with  No.  III.  of  schedule  A  to 
bring  it  under  schedule  D ;  but  I  do  not 
say  whether  that  would  be  so  or  not. 

Now,  having  settled  this  point,  we 
have  only  to  apply  the  words  ox  schedule 
D,  treating  this,  as  it  ou^t  to  be  treated; 
as  a  trade  or  business.  The  words  in  rule 
1  of  case  I  are  '*  amount  of  the  balance  of 
profits  or  gains,"  followed  no  doubt  by 
the  words  "  without  other  deduction  than 
is  hereinafter  allowed."  Now,  as  was 
asked  by  Mr.  Herschell,  how  can  you  get 
at  the  balance  of  the  profits  of  trade  with- 
out stock-taking — how  can  you  get  at 
the  balance  of  the  profits  of  trade  for  a 
year  without  stock-taking  at  the  begin- 
ning of  the  year  and  at  the  end  of  the 
year  ?  The  whole  argument  appears  to 
me  to  turn  upon  the  application  of  the 
language  of  rule  3.  Some  of  the 
rules  of  the  Income  Tax  Acts  are  in- 
consiBtent  with  economics ;  and  if  there 
is  anything  in  rule  3  which  we  can  see 
to  be  appUcable  to  the  present  case,  we 
are  bound  to  adopt  it,  although  we  must 
be  guided  by  the  proper  rule  of  taking 
the  ordinary  balance  of  profits.  I  can, 
however,  find  nothing  in  rule  3  to  call 
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upon  us  in  this  case  not  to  have  that 
sort  of  stock-taking,  to  which  I  have  re- 
ferred, for  the  purpose  of  arriving  at  the 
balance  of  profits.  I  do  not  think  it  is 
worth  while  that  I  should  go  through  the 
whole  of  the  rule  and  shew  how  no  part 
of  it  applies.  The  part  which,  in  my 
opinion,  comes  nearest  to  being  applic- 
able is  "  capital  withdrawn  from  the  con- 
cern ; "  but  to  call  this  "  capital  withdrawn 
from  the  concern  "  is  entirely  erroneous. 
The  proJ)er  description  of  it  is  "  capital 
consumed  in  making  the  profits. "  With 
regard  to  Forder  v.  Handy si^e  (3),  that 
case  seems  to  me  to  have  no  bearing  on 
this  case.  There  can  be  no  doubt  that 
the  principle  of  the  Income  Tax  Acts  is 
to  take  the  result  of  one  year,  by  itself  or 
on  an  average  of  years,  and  to  require 
every  person  to  pay  something  out  of  the 
profits  of  that  year,  so  considered,  not 
out  of  what  may  result  eventually  from 
the  transactions  of  that  year;  and  you 
cannot,  besides  deducting  your  repairs 
belonging  to  the  year  or  the  average  of 
years,  put  by  a  sum  of  money  for  the  pur- 
pose of  meeting  depreciation.  That  case 
is,  to  my  mind,  quite  inapplicable  to  the 
present  case.  I  think,  therefore,  that 
the  appellante  are  entitled  to  our  judg- 
ment. 

Pollock,  B. — I  entirely  agree.  The 
first  point  to  determine  is,  by  what  Act 
of  Parliament  is  this  case  governed? 
Now  the  29  &  30  Vict.  c.  36.  s.  8  pro- 
vides that  any  concern  such  as  this  shall 
be  charged  and  assessed  in  the  manner 
mentioned  in  No.  III.  of  schedule  A  of  5  & 
6  Yict.  c.  35  "  according  to  the  rules  pre- 
scribed by  schedule  D  of  the  said  Act,  so 
far  as  such  rules  are  consistent  with  the 
said  No.  III."  And  no  inconsistency  is 
shewn  to  exist  between  No.  III.  of  schedule 
A  and  the  rules  prescribed  by  schedule  D. 
The  rest  of  the  case  appears  to  me  really 
to  have  been  matter  of  doubt  only  through 
a  misapprehension  caused  by  the  directors 
of  the  company  having,  in  their  report  to 
the  shareholders,  put  down  this  sum  of 
10,424^.  15«  3d.  as  "depreciation"  for 
the  year.  This  phrase  having  been  ex- 
plained, can  there  be  any  doubt  that  be- 
fore any  question  of  prohibited  deduction 
at  all  arises,  we  are  thrown  back  upon  the 
question,  what  has  been  the  balance  of 


Digitized  by 


Google 


lU 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUEB. 


[N.  S. 


Andrew  Knaides  and  Sons  v.  M*Adam,  Bxcb, 

profits  or  gains  of  the  conoern  ?  And 
when  we  ask  ourselves  what  is  the  profit 
or  gain  of  this  concern  we  clearly  most 
set  against  the  gross  receipts  of  the  sale 
of  the  coal  what  has  been  paid  by  way  of 
rent,  premium  or  the  like,  duly  distribut- 
ing premium,  of  course,  over  the  years 
of  the  lease. 

Judgment  for  the  appeUants  with 
costs. 


Solicitors — ^H.  T.  Chambers,  for  appellants  ;  Soli- 
citor of  Inland  BoTennei  for  respondent. 
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CAMPBELL  V.   ROTHWELL — 

(sued  with  others). 


Principal  and  Surety — Bights  of  Surety 
— Bight  to  after  acquired  Securities — 2>w- 
charge  of  Surety, 

A  surety  is  entitled  to  the  benefit  of  any 
security  which  the  creditor  has  received  for 
the  debt,  though  he  has  received  it  after  the 
contract  of  suretyship;  and  therefore,  where 
the  creditor  has  so  dealt  afterwards  with 
such  security  that  on  payment  by  the  surety 
it  cannot  be  given  to  him  in  the  same  con^ 
dition  as  it  was  when  the  creditor  first  a^ 
quired  it,  the  surety  is  discharged  to  the 
extent  of  such  security. 

This  was  an  action  against  Daniel 
Chadwick  as  the  acceptor,  James  O'Niell 
Mackle  as  the  drawer,  and  Ephraim  Both- 
well  as  the  indorser  of  five  bills  of  ex- 
change ;  the  first  dated  1st  of  August, 
1876,  for  961,  10s,,  three  months  after 
date;  the  second  djated  8th  of  August, 
1876,  for  lOOl,  three  months  after  date; 
the  third  dated  11th  of  August,  1876,  for 
75Z.  10s.  three  months  after  date;  the 
fourth  dated  12th  of  August,  1876,  for 
961.  149.  6d,  four  months  after  date ;  and 
the  fifth  dated  14th  of  August,  1876,  for 
161. 10s.  three  months  after  date. 

The  defendant  E.  Bothwell,  whose 
liability  was  the  only  one  in  dispute, 
pleaded    in    his  statement    of   defence, 


inter  alia,  paragraph  7,  that  he  in- 
dorsed the  said  bills  as  surety  for  the 
defendant  James  O'Neill  Mackle,  and  that 
the  plaintiff  held  them  without  value,  and 
also,  paragraph  10,  which  was  as  fol- 
lows : — "  That  he  was  induced  to  indorse 
the  said  bills  as  surety,  as  aforesaid,  and 
at  the  time  of  such  indorsing  plaintiff 
held  certain  goods,  or  had  a  lien  upon 
them,  as  security  for  the  payment  of  the 
amounts  mentioned  in  the  said  bills,  and 
afterwards  received  other  securities,  for 
the  same  purpose  of  securing  the  payment 
of  the  amounts  mentioned  in  the  said  bills ; 
and  if  the  defendant  E.  Bothwell  were 
liable  on  and  had  to  pav  the  said  bills,  he 
would  have  been  entitled  to  the  said  se- 
curities, or  the  benefit  thereof,  and  the^ 
would  have  been  sufficient  to  cover  his 
liability;  and  the  plaintiff,  without  the 
knowledge  or  sanction  of  the  defendant  E. 
Bothwell,' has  so  dealt  with  the  said  secu- 
rities that  he  has  materially  altered  the 
position  of  E.  Bothwell  as  such  surety, 
and  has  by  his  own  acts  disentitled  him- 
self from  giving  the  said  E.  Bothwell  the 
said  securities,  or  the  benefit  thereof,  on 
his  paying  the  said  bills,  and  the  said 
E.  Bothwell  has  lost  the  benefit  thereof.*' 

To  this  10th  paragraph  the  plaintiff  re- 
plied as  follows : — 

'*  As  to  paragraph  10,  the  plaintiff  ad- 
mits that  at  the  time  of  the  indorsing  of 
the  said  bills,  the  goods  referred  to  were  in 
his  possession,  but  he  had  no  lien  thereon 
as  security  for  the  payment  of  the  said 
bills;  the  plaintiff  fdrther  admits  that 
afterwards  he  did  receive  a  certain  other 
bill  of  exchange  and  a  lien  on  the  said 
goods  as  further  security  for  the  payment 
of  the  said  bills ;  the  plaintiff,  however, 
denies  that  he  has  so  dealt  with  the  said 
securities  last  named  as  to  alter  the  posi- 
tion of  the  defendant  E.  Bothwell  in  any 
way,  the  said  goods  still  remaining  in  his 
possession,  and  three  judgments  having 
been  recovered  against  the  respective 
parties  liable  on  the  said  last-named  bUl, 
but  no  proceeds  realised,  and  that  any 
right  or  benefit  to  which  the  defendant 
E.  Bothwell  may  be  entitled  as  against 
the  said  securities  remains  still  in  the 
same  position  and  unimpaired." 

The  cause  was  tried  before  Denman,  J., 
at  the  last  Liverpool  Summer  Assises, 


Digitized  by 


Google 


Vol.  47.] 


MICHAFJiMAfl  1877  to  MICHAELMAS  1878. 


145 


CampbeU  t.  Botkwdl. 

when  it  appeared  that  the  defendant 
Both  well  indorsed  the  sereral  bills  sued 
on  as  sarety  for  the  defendant  Mackle, 
and  that  certain  goods  sold  by  the  plain- 
tiff to  Maokle,  and  for  the  payment  of 
which  three  of  the  said  bills,  namely, 
those  for  lOOZ.,  76Z.  lOir.,  and  96Z.  14*.  6d., 
amounting  to  2722.  49.  6(2.,  had  been 
giren,  were  at  the  plaintiff's  warehouse 
on  7th  of  September,  1876,  when  Mackle 
signed  a  document  (which  is  set  out  in 
the  judgment  of  Denman,  J.),  by  which 
he  stated  that  he  gave  the  plaintiff  a  lien  on 
these  and  other  goods  therein  referred  to, 
for  the  balance  due  to  him  from  Mackle, 
as  well  as  for  the  bills  which  had  been  so 
indorsed  by  Bothwell,  as  Mackle's  surety. 
Afterwards,  on  28th  of  October,  1876, 
Mackle  gave  one  John  Daniel  Murphy,  to 
whom  he  was  indebted  in  lOOZ.,  an  order  oil 
the  plaintiff,  authorising  the  plaintiff  to  de- 
liver to  him,  Mackle,  flie  said  goods,  and 
the  plaintiff,  to  whom  this  order  was  sent, 
undertook  to  deliver  the  goods  to  Murphy 
on  paymentofl43Z.,  which  was  the  amount 
of  the  plaintiff's  claim  against  Mackle, 
exclusive  of  the  bills  for  272Z.  4«.  6i. 
Murphy  had  not  yet  paid  this  143Z.,  and 
therefore  the  goods  still  remained  with 
the  plaintiff. 

The  question  was  whether,  by  reason 
of  the  plaintiff  having  so  agreed  to  give 
up  the  goods  to  Murphy  he  had  not  so 
dealt  with  the  securi^  he  had  acquired 
by  the  document  of  7th  September,  1876, 
as  to  dischai^e  the  sureiy  of  the  defen- 
dant Bothwell,  notwithstanding  such  se- 
curity had  been  acquired  after  the  bills 
had  been  indorsed  by  him  as  such  surety. 
This  question  was  reserved  for  further 
consideration,  and  was  argued  afterwards 
before  Denman,  J.,  on  the  motion  to  enter 
judgment  for  the  plaintiff,  by 

Ovlly,  for  the  plaintiff,  and 

French^  for  the  defendant  Bothwell. 

[The  arguments  and  cases  cited  are 
suflioiently  set  out  in  the  judgment.] 
Our.  adv,  vuU, 

Dknman,  J.  (on  Dec.  21),  deHvered 
the  following  judgment  :— 

This  was  an  action  brought  against 
one  Daniel  Chadwick,  as  the  acceptor, 
one  James  O'Neill  Mackle,  as  the  drawer. 
Vol.  47.— Q:B.,  C.P.  &  ExcK. 


and  the  defendant  Ephraim  Bothwell,  as 
the  indorser  of  five  bills  of  exchange. 

The  liability  of  the  defendant  Both- 
well  was  the  only  matter  in  dispute  at 
the  trial.  Several  defences  were  pleaded 
by  him  which  &iled  of  proof  at  the  trial ; 
but  the  tenth  paragraph  of  the  statement 
of  defence  was  as  follows.  [The  learned 
Judge  r^d  that  paragraph.]  To  this 
paragraph  the  plaintiff  repUed  as  follows. 
[This  also  the  learned  Judge  read.] 

It  was  agreed  upon  the  trial  that 
certain  affidavits  made  on  behalf  of  the 
plaintiff  upon  an  application  before  the 
District  Begistrar,  if  admissible — ^which, 
upon  the  subsequent  argument  before 
me  and  upon  the  authority  of  Brickell  v. 
Hulse  (1)  and  other  cases  cited  in  1 
Taylor  on  Evidence^  p.  691,  I  held  them 
to  be— >should  not  be  read  at  length  upon 
the  trial,  but  be  taken  to  be  in  evidence, 
and  referred  to  by  either  party  on  the 
argument  upon  further  consideration.  It 
appeared  from  these  affidavits  and  from 
the  evidence  at  the  trial  that  three  of  the 
bills,  amounting  altogether  to  272Z.  4s8, 6(2., 
were  given  by  Maclde  to  the  plaintiff  for 
cloths  supplied  by  the  plaintiff  to  Mackle, 
and  that  the  name  of  the  defendant 
Hothwell  was  given  as  surety.  As  to 
another  bill  for  l6l,  10«.,  it  was  given  for 
money  lent.  The  remaining  bill  sued 
upon — ^namely,  that  for  961,  10«. — was 
given  for  a  debt  due  from  Mackle  to 
plaintiff  for  other  matters.  After  the 
giving  of  the  bills  on  the  7th  of  Septem. 
ber,  1876,  the  goods  sold  by  plaintiff  to 
Mackle  still  remained  at  the  plaintifi^s 
warehouse,  when  Mackle  executed  a 
document,  of  which  the  terms  were  as 
follows : — 

«*  Liyerpool,  Sept.  7, 1876. 
''  To  Messrs.  Campbell  Brothers. 

"  Gentlemen, — In  consideration  of  your 
shipping  me  cloths  and  eoods  amounting 
to  about  400Z.,  being  about  128Z.  more 
than  my  bills  to  you  (lOOZ.,  7BI.  10«.  and 
96Z.  14».  6d.—m  all,  2721.  4a.  6(Z.),  I 
herebv  give  you  a  lien  on  the  said  goods 
and  cloth  and  a  carriage  in  your  posses- 
sion for  the  said  balance  due  by  me  to 
you,  and  abo  for  cash  lent  by  you  to  me, 
and  I  also  give  you  a  Hen  on  the  same 

(1)  7  Ad.  &  £.  454 ;  s.  c.  7  Law  J.Rep.  Q.B.  18. 
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for  bills  drawn  by  me  on  Messrs.  Daniel 
Chad  wick  &  Co.,  and  endorsed  by  Mr.  E. 
Rothwell,  as  my  surety  to  you,  until  the 
said  bills  are  paid  and  discharged  and  all 
expenses  incidental  thereto ;  and  I  further 
undertake  to  keep  Mr.  Rothwell  clear  of 
all  liability  on  the  said  bills  indorsed  by 
him  for  me  to  you  so  ^u*  as  I  am  able. 
"  J.  0*NeiU  Mackle." 

The  plaintiffs  affidavit  stated  that 
Mackle  then  contemplated  going  to 
America  with  the  goods,  and  that  the 
goods  still  remained  ready  for  shipment 
at  plaintifP*s  office.  On  the  28th  of 
October  Maokle  gave  to  one  Murphy  an 
order  on  the  plaintiff  as  follows: — 

"Liverpool,  Oct.  28,  1876. 
"To   Saml.    Campbell,   Esq.,    Campbell 
Brothers. 

**  I  hereby  authorise  you  to  deliver  the 
goods  you  hold  of  mine  and  settle  up 
with  Wt.  John  D.  Murphy,  who  will  act 
for  me  and  on  my  behalf  and  settle  all 
matters  between  us  to  date,  and  pay  your 
claim  as  between  yourselves. 

"  J.  O'Neill  Mackle." 

This  order  was  sent  by  Murphy  to  the 
plaintiff,  who  wrote,  in  reply,  that  he 
held  the  goods  to  his  order,  "  subject  to 
the  condition  therein  mentioned,"  which  ^ 
I  understand  to  mean  the  payment  of  the 
plaintifTs  claim  against  Mackle.  Murphy, 
whose  affidavit  was  used  by  the  plaintiff 
before  the  District  Registrar  and  by  the 
defendant  on  the  argument  before  me, 
stated  that  the  plaintiff  had  undertaken 
to  deliver  the  goods  to  him  (Murphy) 
on  the  payment  of  143Z.,  the  amount 
he  claims  from  Mackle,  exclusive  of 
the  biUs  for  272Z.  4».  6d. ;  but  Murphy, 
not  having  paid  that  amount,  the  goods 
still  remained  in  the  plaintiff's  hands  at 
the  time  of  action  brought.  Under  these 
circumstances,  it  was  contended  for  the 
defendant  that,  he  being  a  surety,  was 
discharged  by  reason  of  the  plaintiff 
having  dealt  with  an  after-acquired 
security  in  a  manner  detrimental  to  his 
interests. 

The  main  question  which  was  argued 
in  relation  to  this  contention  was  whe- 
ther a  security  which  was  not  in  ex- 
istence at  the  time  of  the  contract  of 
suretyship  is  to  be  taken  into  account  to 
relieve  the  surety.     In  Newton  v.  Oha/rU 


ton  (2),  Wood,  V.C,  in  an  elaborate 
judgment,  decided  that  it  could  not ;  and 
though  in  a  subsequent  case  of  Pledge  v. 
Bu88  (8)  the  same  learned  Judge  said 
that  he  could  no  longer  hold  that  opinion 
to  be  law  after  an  opinion  of  the  Lords 
Justices  to  the  contrary,  it  is  remarkable 
that  beyond  a  mere  dictum  not  neoessai^ 
to  the  decision  of  the  case  in  which  it 
was  pronounced — Pearl  v.  Deacon^  only 
reported  in  2  Jur.  S39 — as  an  interlocu- 
tory remark  during  the  argument  of  the 
case,  counsel  were '  unable  to  find  any 
judicial  opinion  overruling  that  of  Wood, 
V.C,  in  Newton  v.  OharUon  (2).  The 
cases  of  Lake  v.  Brutton  (4),  and  Pearl 
V.  Deacon  (as  reported  in  24  Beav.  188 ; 
s.  c.  1  De  Gex  &  J.  461,  and  26  Law  J. 
Rep.  Chanc.  761)  were  referred  to,  but 
in  neither  case,  nor  in  the  case  of  Pledge 
V.  Busa  (3)-— in  which  Wood,  V.C,  al- 
luded  to  Newton  v.  Charlton  (2),  as  above 
mentioned — was  it  necessary  to  overrule 
that  decision.  Under  these  circumstances, 
I  have  felt  great  doubt  whether  I  ought 
not  to  adhere  to  the  doctrine  laid  down 
in  Newton  v.  GharUon  (2),  but,  upon  the 
whole,  I  think  it  is  more  probable  that 
Pledge  v.  Buss  (3),  though  not  raising 
the  same  point,  contains  the  expression 
of  the  final  opinion  of  the  Courts  of 
Equity,  including  that  of  Wood,  V.C, 
than  the  decision  of  Newton  v.  CharWm 
(2).  I  find  that  Newton  v.  CkarUon  (2) 
has  been  treated  as  overruled  in  the  last 
three  editions  of  White  ^  Tudor" 8  Lead- 
ing  Cases  (see  6th  ed.  vol.  ii.  p.  1026), 
and  I  can  see  nothing  unreasonable  in 
the  doctrine  that  a  surety  is  discharged 
if  the  creditor  has  so  dealt  vrith  any 
security  he  possesses  that  he  cannot,  on 
payment  by  the  surety,  give  him  all  the 
securities  he  possesses,  whether  in  exist- 
ence at  the  time  of  the  contract  of 
suretyship  or  subsequently,  in  the  same 
condition  as  they  were  when  he  first  ac- 
quired them. 

In  the  present  case  the  plaintiff,  as  i^ 
pears  by  the  affidavit,  has  made  an  ar- 
rangement by  which  he  has  bound  him- 
self at  any  time  to  give  up  the  goods 

(2)  10  Hare  646;  also  reported  in  2  Drev.  338. 

(3)  1  John.  663. 

(4)  18  Beav.  134;  8.  c.SDe  Gex,  M.  &  0.  440; 
8.  c.  25  Law  J.  Bep.  Chanc  84i. 
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whioh  from  the  7ih  of  September,  1876, 
he  held  as  a  Becurity  for  the  whole  of  the 
moneys  due  to  him  from  Mackle,  npon 
receiving  1432.  from  Murphy.  This  ap- 
pears to  me  so  wholly  inconsistent  with 
the  security  upon  the  goods  given  to  the 
plaintiff  for  the  express  benefit  of  the 
defendant  Bothwell  by  the  docament  of 
the  7th  of  September,  1876,  as  to  have 
materially  diminished,  if  not  entirely  de- 
stroyed, the  benefit  of  that  security  ;  and 
on  tnat  ground  I  think  that  the  defend- 
ant Bothwell  is  released,  and  I  give 
judgment  for  him  accordingly. 

Judgment  for  defendant  BothweU. 


Solictors— Bickaidfl  &  Walker,  agents  for  W. 
Williams,  livezpool,  for  plaintiff;  Venn  &  Son, 
agents  for  J.  Quinn  &  Sons,  Liverpool,  fer 
defendant. 
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Stamp  Acta — Deed — Ajppomtment  of 
Trustee— Evidence^Statute  33  A-  34  Vict. 
c.  97.  8. 17. 

Before  a  deed  can  he  admitted  in  evi- 
dence U  mrnt  be  proved  to  the  satisfacticn 
of  the  Judge  that  the  instrwnent  is  duly 
stamped,  not  only  at  the  tims  of  its  produc- 
tion but  also  in  accorda/nce  with  the  law  in 
force  at  the  time  when  it  was  first  executed, 
— Gatty  V.  Fry  (46  Law  J.  Rep.  Exch. 
605)  distinguished. 

Special  Case  stated  on  appeal  from  a 
decision  of  a  Goonty  Court  Judge. 

This  was  a  suit  brought  under  the 
County  Courts  Equitable  Jurisdiction 
Act,  1865,  28  &  29  Vict.  c.  99.  s.  1,  in 
the  County  Court  of  Gloucestershire,  to 
restrain  the  defendant  from  acting  as 
trustee  under  the  will  of  Patience  Clarke, 
deceased. 

Patience  Clarke,  of  Cheltenham,  in  the 
county  of  Gloucester,  deceased,  by  her 
will  dated  the  27th  of  July,  1863,  ap- 
pointed John  Pleydell  trustee  and  execu- 
tor thereof. 


The  testatrix  died  on  or  about  the  1st 
day  of  October,  1866,  without  having  al- 
tered or  revoked  her  will. 

On  the  13th  of  November,  1870,  John 
Pleydell  being  desirous  of  retiring  from 
the  trusts  of  the  will  executed  a  deed 
which  purported  to  appoint  the  defendant 
a  trustee  in  his  stead. 

The  said  deed  upon  its  production  at  the 
trial  in  June,  1875,  was  &und  to  bear  date 
the  3rd  of  February,  1875,  and  was  stamped 
with  a  10s.  stamp  (such  stamp  being  in- 
sufficient, acoordmg  to  the  law  in  force  at 
the  time  of  the  execution  of  the  deed)  ; 
the  learned  Judge  therefore  refused  to 
admit  the  said  deed  in  evidence. 

It  was  proved  that  the  said  deed  had 
not  been  stamped  until  1875,  but  it  was 
not  shewn  that  the  defendant  was  aware 
that  the  deed  had  not  been  duly  stamped 
at  the  time. 

The  question  for  the  opinion  of  the 
Court  was  whether,  upon  the  above  &cts, 
the  learned  County  Court  Judge  was 
right  in  declaring  that  the  defendant  was 
not  trustee  of  the  will  of  Patience  Clarke. 

Ohadwyck  Healey,  for  the  defendant, 
who  appealed. — The  deed  appointing  the 
defendant  a  trustee  ought  to  have  been 
admitted  in  evidence.  At  the  time  of  its 
production  the  stamp  upon  the  face  of 
the  instrument  was  sufficient,  and  Oatty 
V.  Fry  ( 1 )  shews  that  nothing  further  was 
required.  There,  Cleasby,  B.,  in  delivering 
the  judgment  of  the  Court,  points  out  the 
inconvenience  that  would  be  caused  in 
the  administration  of  justice  by  a  Judge 
being  interrupted  by  collateral  enquiries 
before  being  able  to  determine  whether 
an  instrument  was  sufficiently  stamped. 

Archibald  Broum^  for  the  plaintiff. — 
The  decision  in  Oatty  v.  Fry  (1)  had 
reference  to  a  cheque  and  is  not  applicable 
to  non-negotiable  instruments  such  as  a 
deed. 

[CocKBURN,  L.O.  J. — Baron  Cleasby's  re- 
marks about  the  inconvenience  of  going 
into  collateral  matters  would  apply 
equally  to  non-negotiable  instruments.] 

Moreover  the  statute,  33  &  34  Vict. 
c.  97.  s.  67,  expressly  enacts  that  an  in- 
strument  shall  not  be  given  in  evidence 

(1)  46  Lbw  J.  Rep.  Exch.  606;  s.  c.  Law  Rep. 
2  Ex.Div.266. 
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unless  it  is  duly  stamped  in  accordance 
with  the  law  in  force  at  the  time  when  it 
was  first  executed. 

Healey  replied. 

Our,  adv,  vulL 

The  judgment  of  the  Court  (2)  was 
now  (Dec.  6)  delivered  by 

Mellob,  J. — This  was  an  appeal  from 
the  decision  of  the  Judge  of  tne  County 
Court  of  Gloucestershire  under  the 
Coun^  Courts  Equitable  Jurisdiction 
Act  of  1865.-  We  felt  some  difficuliy  in 
ascertaining,  from  the  contention  of 
counsel  and  the  statement  of  the  case, 
what  it  was  that  we  were  really  called 
upon  to  consider.  The  contention  ulti- 
mately was  reduced  to  the  question  whe- 
ther the  Judge  was  right  in  declaring 
that  the  defendant,  James  Roche,  was  not 
trustee  of  the  will  of  Patience  Clarke, 
deceased.  This  appeared  to  depend  upon 
whether  the  Judge  was  right  in  refusing 
to  receive  in  evidence  the  deed  referred 
to  in  the  case.  This  point  is  not  expressly 
stated  as  a  question  for  us,  but  we  assume 
that  it  is  involved  in  the  question  put 
to  us. 

It  appears  that  John  Pleydell,  the 
trustee  under  the  will  of  Patience  Clarke, 
was  desirous  of  being  released  from  the 
trusts  of  such  will,  and  accordingly,  by  a 
deed  executed  by  him,  sought  to  devolve 
the  further  execution  of  such  trusts  upon 
the  defendant.  On  the  proof  being  given 
of  the  execution  of  the  deed  in  question  it 
appeared  to  have  been  executed  by  John 
Pleydell  on  or  about  the  13th  of  Novem- 
ber, 1870 ;  but  on  its  production  at  the 
trial  it  was  found  to  bear  date  on  the  3rd 
of  February,  1875,  and  to  be  stamped 
with  a  lOs,  stamp  only,  which  stamp  was 
insufficient  according  to  the  law  in  force 
at  the  time  when  sudi  deed  was  executed. 
The  Judge  thereupon  rejected  the  deed, 
and  without  it  there  appeared  to  be  no- 
thing to  shew  the  autnority  of  James 
Boche  to  act  in  the  administration  of  the 
irusts  of  the  will  of  Mrs.  Clarke. 

The  case  of  Ckitty  v.  Fry  (1)  was  re- 
ferred to  in  order  to  shew  that  ihe  Judge 
ought  to  have  received  the  deed  in  evi- 
dence, but  we  think  that  that  case  has  no 
application  to  the  present.  That  was  an 
(2)  Cockburn,  L.C.J.,  and  Mellor,  J. 


action  upon  a  cheque,  which  was  in  fact 
post-dated,  and  the  judgment  was  based 
entirely  upon  the  provisions  of  the  33  & 
34  Vict.  c.  97. 

The  stamp  was  sufficient  on  the  face  of 
it,  and  the  judgment  was  based  entirely 
upon  the  provisions  relating  to  the  stamps 
affecting  cheques  under  that  statute.  In 
the  present  case  the  objection  was  raised 
on  the  proof  of  the  execution  of  the  deed, 
and  33  &  34  Vict.  c.  97,  after  prescribing 
the  terms  upon  which  certain  unstamped 
or  insufficiently  stamped  instruments  may 
be  received  in  evidence,  by  section  17 
enacts  that  "  save  as  aforesaid,  and  except 
in  criminal  cases,  no  instrument  executed 
in  the  United  Kmgdom  shall  be  given  in 
evidence  unless  it  is  duly  stamped  at  the 
time  when  it  was  first  executed." 

We  are,  therefore,  of  opinion  that  the 
Judge  of  the  County  Court  was  right  in 
the  conclusion  at  which  he  arrived.  The 
appeal  must  therefore  be  dismissed. 

Judgment  for  the  plaintiff. 


Solicitors— William  Rogers,  agent  for  W.  H. 
Powell,  BirmiDghaxn,  for  appelant;  Gordwell  k 
Tasman,  for  respondent. 


1877.  1  HALL     AND     OTHBBS    V.    THB 

Dec.  11,  21.  J        MAYOR,  ETC.,  OP  BATLET. 

Public  Health  Att,  1875  (38  ^  39  Yid, 
c.  55),  88,  21,  23  and  41 — Construction  of 
Dram  comrnwiicatvngvHth  Sewer — Contract 
by  Local  Authority  with  Owners  of  Premises 
to  construct  necessary  Drcdn^^LiabUiiy  of 
Local  Authority  for  Negligence, 

Where  a  local  authority  hy  agreemeni 
with  the  owner  of  'premises  constructs^  so  as 
to  communicate  with  their  sewer^  a  drain 
from  his  premises  which  they  could  have 
required'  him  to  make  under  section  23  of 
the  Public  Health  Act,  1875,  such  agree- 
Tnent  is  not  ultra  vires,  and  they  are  re* 
sponsible  to  him  for  any  damage  caused  to 
his  premises  by  the  negligent  construction  of 
the  drain. 

This  was  an  action  tried  before  Lush,  J., 
at  the  Summer  Assizes  for  the  West 
Riding  of  Yorkshire  at  Leeds. 
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Ball  v.  T%6  Mn^or,  #c.,  of  Bailey, 

The  plaintiffs,  woollen  manofacturers 
and  owners  of  a  mill  at  Batlej,  sned  the 
defendants,  the  Local  Board  of  Health, 
for  damages  to  compensate  them  for  the 
fall  of  their  mill,  which  occurred,  as  it 
was  alleged,  hj  reason  of  the  negligence 
of  the  defendants  in  digging  a  drain  in 
the  street  upon  which  the  mill  abntted. 

The  defendants  alleged  that  the  drain 
in  question  was  made  dj  the  foreman  and 
workmen  of  the  corporation  at  the  request 
of  the  plaintiffs,  and  was  done  under  the 
superintendence  of  the  plaintiffs  and  ac- 
cording to  their  directions,  and  not  under 
the  authority  of  the  corporation ;  and  that 
if  the  work  were  done  under  anj  contract 
with  the  corporation,  such  contract  was 
idtra  vires. 

The  drain  was  in  substitution  for  an  old 
one  which  had  been  discovered  to  be 
choked  up,  and  which  ran  down  Provi- 
dence Street  to  its  junction  with  Welling- 
ton Street,  along  which  last  mentioned 
street  the  defendants  had  lately  con- 
structed a  sewer.  With  this  new  sewer 
and  the  old  drain  a  communication  had 
been  made  at  the  plaintiffs'  request  and  at 
their  expense,  and  when  a  new  drain  be- 
came necessary  the  plaintiffs  applied  to 
the  defendants  to  construct  it  for  tiiem. 
The  foreman  obtained  the  sanction  of  the 
defendants'  ennneer,  and  having  com- 
municated to  me  plaintiffs  the  probable 
cost  of  the  work,  proceeded  to  execute  it 
hj  the  workmen  m  the  defendants'  em- 
ploy and  pay,  and  under  his  own  direc- 
tion. 

On  the  question  of  fact  as  to  the  way 
in  which  the  work  was  executed,  the  jury 
found  in  favour  of  the  plaintiffs,  that  they 
had  not  misled  the  foreman  or  prevented 
his  taking  proper  precautions,  and  that 
in  the  course  of  the  work  he  was  able  to 
see  for  himself  the  depth  and  character 
of  the  foundations,  and  could  have  acted 
accordingly. 

The  damages  being  referred  to  an 
arbitrator. 

Lush,  J.,  reserved  for  consideration 
the  question  whether  the  verdict  for  the 
plaintiffs  was  sustainable  in  point  of  law. 

Waddy  and  Forbes^  for  the  plaintifib. 
Cave  and  WiUs^  for  the  defendants. 
Owr.  adv,  vtdi. 


Lush,  J. — ILe  question  reserved  by  me 
at  the  trial,  and  which  v^as  argued  a  short 
time  ago  is,  whether  the  detendants,  being 
the  Urban  Authority  of  the  Borough  of 
Batley  under  the  Public  Health  Act,  1875, 
are  liable  for  the  negligence  of  their  ser- 
vants in  the  mode  of  constructing  a  drain 
for  the  plaintiffs,  leading  from  their  mill 
to  a  common  sewer,  whereby  the  front 
wall  of  the  mill  sank,  and  considerable 
damage  was  caused  to  the  building. 

The  facts  are  these :  In  May,  1876,  the 
defendants  constructed  a  s6wer  in  Wel- 
lington Street  in  the  borough,  and  in  so 
doing  they  came  across  an  old  drain  of 
the  plaintiffs  which  led  from  their  mill, 
and  which  emptied  into  an  ancient  com- 
mon drain  which  ran  along  that  street. 
On  opening  out  the  plaintiffs'  drain  it  was 
found  to  be  choked  up,  and  at  the  in- 
stance of  the  plaintiffs,  and  with  a  view 
to  the  future  construction  of  a  new  drain 
in  substitution  for  the  old  one,  the  fore- 
man of  the  defendants  who  had  charge  of 
this  description  of  work  done  by  them  as 
the  urban  authority,  put  in  an  elbow  so 
as  to  connect  the  drain  with  the  newly 
constructed  sewer.  The  expense  of  this 
communication  between  the  drain  and  the 
sewer  was  charged  to  the  plaintiffs,  and 
paid  by  them  to  the  corporation. 

In  the  following  November  it  was  found 
that  the  time  had  arrived  when  the  new 
drain  must  be  made.  The  foreman  of  the 
defendants,  by  whom  the  elbow  had  been 
put  in,  was  sent  for  by  the  plaintiffs  and 
told  that  they  wishea  the  drain  to  be 
made  by  the  defendants,  and  after  some 
enquiry  as  to  the  quality  and  size  of  the 
pipes  which  would  be  required,  and  pro- 
bable cost  of  the  work,  it  was  arranged 
that  the  foreman  should  apply  to  the 
engineer  of  the  defendants  for  his  sanc- 
tion, and  that  being  obtained,  should 
proceed  at  once  with  the  work.  Shortly 
afterwards  the  work  was  commenced  by 
and  under  the  direction  of  the  foreman, 
and  was  done  by  workmen  in  the  employ 
and  pay  of  the  defendants. 

The  drain  was  commenced  at  the  point 
of  junction  with  the  sewer,  and  carried 
up  under  the  street  for  a  part  of  the  way. 
It  then  diverged  towards,  and  was  car- 
ried on  to  the  mill  under  the  paved  foot- 
way, and  the  trench  dug  for  it  opposite 
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HaU  V.  The  Mayor,  #c.,  of  BaOey. 
the  mill  was  dug  close  to,  and  was  con. 
siderably  deeper  than  the  foundation  of 
the  building.  The  digging  of  this  trench 
along  the  whole  line  of  frontage  at  once, 
instead  of  opening  it  by  degrees,  and 
underpinning  the  wall  as  it  proceeded, 
was  the  negligence  complained  of  which 
caused  part  of  the  mill  to  sink.  There 
was  considerable  contest  at  the  trial  as 
to  whether  the  line  of  the  drain  was 
selected  by  the  plaintiffs  or  by  the  fore- 
man ;  also  whether  the  foreman  had  been 
misled  by  any  representation  of  the  plain- 
tiffs  as  to  the  depth  of  the  foundation ; 
and  the  questions  put  to  the  jury,  which 
were  agreed  b^  the  counsel  on  both  sides 
to  be  the  questions  raised  by  the  evidence 
were — first,  whether  the  foreman  was 
misled  and  prevented  from  taking  such 
precautions  as  he  otherwise  would  have 
taken ;  and  secondly,  if  he  was,  whether, 
in  the  course  of  the  digging,  the  founda- 
tions were  disclosed  so  that  it  could  be 
seen  what  their  depth  and  character  were. 

The  jury  found  against  the  defendants ; 
and  it  was  agreed  that  the  damages  should 
be  referred  to  arbitration  if  the  verdict 
was  sustainable  in  point  of  law. 

The  objection  taken  at  the  trial,  and 
which  has  been  elaborately  argued  before 
me,  was  that  the  act  of  the  urban  autho- 
rity in  doing  such  work  as  volunteers  at 
the  request  of  the  plaintiffs  was  uUra 
vires,  and  therefore,  although  the  indi- 
viduals who  did  or  who  sanctioned  the 
doing  of  it  might  be  responsible  in  their 
own  persons,  this  action  which  sought  to 
charge  the  liability  upon  the  rates  could 
not  be  maintained. 

Agreeing  as  I  do  with  the  general 
scope  of  the  arguments  on  the  part  of 
the  defendants,  I  am  of  opinion  that  it  is 
not  applicable  to  this  particular  work. 
It  is  not  like  the  case  put,  of  the  urban 
authority  entering  into  a  contract  to 
build  a  house,  or  a  wall,  or  to  do  any 
other  work  unconnected  with  their  func- 
tions as  a  sanitary  body.  The  2lBt  sec- 
tion of  the  Act  gives  a  right  to  every 
owner  of  property  in  the  district  to  con- 
struct  his  drain  so  as  to  cause  it  to  empty 
into  the  sewer,  on  giving  notice  and  com- 
plying  with  the  requisition  of  the  urban 
authority  in  respect  of  the  mode  of  com- 
munication \  and  the  23rd  section  makes 


it  the  duty  of  the  urban  authority,  when 
a  house  is  without  a  drain  sufficient  for 
effectual  drainage  (which  was  the  case 
here),  to  require  the  owner  to  make  a 
drain  so  as  to  carry  off  the  sewerage  from 
his  premises. 

It  is  true  that  they  could  not  have 
compelled  the  plaintiff  to  carry  their 
drain  as  far  as  Wellington  Street,  because 
the  sewer  there  was  more  than  one  hun- 
dred  yards  distant  from  the  null ;  but  if 
the  plaintiffs  had  refused  to  do  so,  they 
might  have  compelled  them  to  empty 
into  some  cesspool.  By  some  means  or 
other  they  might  have  compelled  them 
to  carry  off  the  drainage  from  the  mill, 
so  that  it  should  not  become  a  nuisance, 
and  in  the  event  of  their  not  complying 
with  such  a  requisition,  might  have  done 
what  they  actually  did,  namely,  make  the 
drain  themselves  and  diarge  the  plaintiffs 
with  the  cost  of  the  work. 

The  conditions  prescribed  by  the  23rd 
section  as  a  preliminary  to  the  sanitary 
body  taking  the  work  out  of  the  hands  of 
the  owner  have  regard  solely  to  his  rights. 
They  are  designed  to  control  the  action 
of  the  board  as  against  him,  and  not  to 
limit  their  capacity  to  do  the  work.  It 
is  not  permitted  to  them  arbitrarily  to 
interfere  and  do  the  work  at  the  owner's 
expense  without  first  giving  him  an  op- 
portunity  of  doing  it  himself.  But  if 
they  were  to  do  so,  he  is  the  only  person 
who  could  complain.  The  Act  requires 
that  the  work  shall  be  done  by  the  one 
party  or  the  other,  and  surely  the  owner 
may  waive  the  option  given  him  by  the 
Act,  if  he  pleases,  and  agree  with  the  urban 
authority  that  the  drain  shall  be  made  by 
them  as  if  the  preliminaries  had  been 
observed.  So  far  from  this  being  work 
impliedly  forbidden  by  the  Act  to  be 
done  by  the  urban  authority,  which  is 
the  point  of  the  argument,  it  is  precisely 
the  work  which  they  are  required  to  do, 
in  the  event  of  the  owner  declining  to  do 
it  himself.  The  objection  therefore  en- 
tirely fails. 

It  is  too  late  to  contend,  after  the 
cases  which  were  cited  in  the  argument, 
that  the  defendants  are  not  responsible 
for  this  negligence.  The  persons  who 
were  guilty  of  it  were  their  servants  em- 
ployed  by   them   to   do   this  particular 
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Hail  T.  The  Mayor,  #o.,  of  BatUy, 
work.  If  damage  ensues  as  the  conse- 
quence of  work  properly  done,  it  most  be 
sought  for  by  a  claim  for  compensation ; 
but  if,  as  the  result  of  negligence  in  the 
doing  of  it,  it  is  properly  the  subject  of 
an  action.  My  judgment  therefore  is  for 
the  plaintilEs. 

Judgment  for  the  plaintiffs. 


SoIicitozS'-LaTtoii  &  Jacques,  agents  for  Schole- 
field  &  Taylor,  Batley,  for  plaintifEs;  J.  F. 
Webster,  agent  for  Dean  &  Son,  Batley,  for 
defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COUET  OF  APPEAL.] 
1878.      1 
Jan.ll,  30.  J 
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WELPLBT  V.  BUHL. 


Practice — Cause  remitted  to  County  Court 
—31  &'  32  Vict.  c.  142.  s.  lO^Cause  when 
actuaUy  transferred  from  Superior  Court — 
Enlargement  of  Time  for  giving  Security, 

Where  ihe  time  limited  by  an  order  mude 
under  section  10  of  30  ^  31  Vict,  c.  142, 
remitting  an  action  for  trial  to  a  County 
Court  unless  plaintiff  give  security  for  costs, 
has  expired,  the  action  nevertheless  re^ 
mains  in  the  Superior  Court  until  ihe 
plaintiff  has  lodged  the  original  unit  and 
order  with  the  Registrar  of  the  County 
Court;  and  until  this  has  been  done,  a 
Master  has  jurisdiction  to  grant  to  the  plain- 
tiff further  terms  as  to  his  giving  security, 
upon  compliance  with  which  he  unit  he  at 
Uberty  to  proceed  in  the  Superior  Court 
notwithstanding  his  disobedience  to  the  first 
order, — So  held  by  the  Court  of  Appeal, 
affirming  the  decision  of  the  Queen's  Bench 
Division, 

An  action  having  been  begun  for  false 
imprisonment  the  defendant,  on  the  7th 
of  December,  obtained  an  order  from  a 
Master  in  these  terms — **  I  do  order  that 
unless  the  plaintiff  shall  within  one  week 
give  full  security  for  the  defendant's  costs 
to  the  satisfaction  of  one  of  the  Masters 
of  this  Court,  the  cause  be  remitted  for 
trial  before  the  Westminster  County  Court 
pursuant  to  30  &  31  Vict.  c.  142.  s.  10." 
The  amount  waa  afterwards  fixed  by  a 
Master,  but  on  the  attendance  of  the 
parties  on  the  14th  of   December,  the 


Master  decided  that  the  bond  offered  was 
insufficient.  A  summons  was  a  few  days 
later  taken  out  by  the  plaintiff,  and  an 
order  made  thereupon  on  the  21st  of  De- 
cember, giving  the  plaintiff  liberty  with- 
in three  days  to  give  full  security  or  to 
pay  the  sum^  fixed  into  Court,  notwith- 
standing the  expiration  of  the  time  limited 
by  the  order  of  the  7th  of  December.  The 
money  was  accordingly  paid  in  on  the  same 
day,  the  21st  of  December;  but  Fry,  J .,  on 
appeal,  set  aside  the  last  mentioned  order 
on  the  ground  that  the  Master  had  no 
jurisdiction  to  make  it,  the  cause  being 
then  in  the  County  Court  by  virtue  of  the 
order  of  the  7th  of  December. 

0.  EusseU  (Tapping  with  him)  appealed 
to  the  Court  to  rescind  the  order  of 
Fi7,J. 

Anderson,  contra,  for  the  defendant. 

COCKBURN,  L.C.J. — I  think  that  the  or- 
der of  Fry,  J.,  must  be  set  aside,  and  the 
order  of  Master  Manley  Smith  restored. 

This  is  a  case  in  which  the  defendant 
having  applied  for  security  for  costs,  the 
Master  of  the  Court  out  of  which  the  writ 
had  issued,  had  authority  to  make  one  of 
two  orders  under  section  10  of  30  &  31 
Vict.  c.  142,  either  that  the  action  should 
be  stayed,  or  in  the  alternative  that  the 
cause  be  transferred  to  the  County  Court 
Here  the  Master  made  an  order  that  in 
the  event  of  security  not  being  given 
within  a  week  the  cause  should  be  trans- 
ferred. It  turned  out  that  securiiy  was 
not  given  within  the  time  prescribed 
by  the  Master.  If  the  matter  remained 
there,  it  is  clear  that  the  plaintiff  could 
not  have  gone  on  with  his  action  in  the 
Superior  Court.  But  how  does  an  action 
remitted  under  this  section  get  to  the 
County  Court  ?  The  Act  says  that  the 
plaintiff  shall  take  it  to  the  County 
Court ;  if  he  does  not,  the  County  Court 
has  no  jurisdiction,  for  the  only  way  in 
which  the  County  Court  obtains  jurisdic- 
tion over  these  actions  begun  in  a  Supe- 
rior Court,  is  by  the  plaintiff  taking  what 
I  may  call  the  record  there  and  lodging 
it  with  the  registrar.  Till  this  is  done 
where  is  the  cause  ?  The  plaintiff  having 
taken  no  step,  the  cause  is,  as  it  seems  to 
me,  still  in  the  Superior  Court.    I  feel  the 
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force  of  Mr.  Anderson's  contention  that 
the  plaintiff  cannot  keep  it  indefinitely 
there.  But  what  is  ihe  remedy  if  he 
attempted  to  do  so  ?  The  defendant  must 
get  an  order  compelling  him  either  to 
abandon  his  action  or  to  go  with  it  to  the 
Gonntj  Gonrt.  If  the  Master  had  stayed 
the  action,  it  would  no  doubt  have  been 
still  in  the  Superior  Court,  and  it  does 
not  seem  to  me  to  make  any  substantial 
difference  that  his  order  is  in  the  other 
alternative.  The  Master  had,  therefore, 
as  I  think,  jurisdiction  to  make  this  order, 
and  the  plaintiff  has  availed  himself  of  it 
and  paid  the  money  into  Court.  Under 
these  circumstances  effect  must  be  given 
to  the  Master's  order,  and  the  order  of 
Fry,  J.,  rescinded. 

Manistt,  J. — I  am  of  the  same  opinion. 
The  statute  has  prescribed  a  mode  by 
which  an  action  begun  in  the  Superior 
Court  may  be  removed  for  trial  to  a  County 
Court ;  and  till  it  is  so  removed  it  is  in  the 
Superior  Court,  although  proceedings  in 
it  may  be  stayed.  When,  then,  is  it  re- 
moved ?  When  the  plaintiff  lodges  the 
original  writ  and  order  with  the  registrar, 
then  it  is,  according  to  the  words  of  the 
section,  just  as  if  the  action  had  been 
commenced  by  plaint  in  the  County  Court. 
I  agree,  therefore,  with  the  Lord  Chief 
Justice  that  the  Master  had  jurisdiction 
to  make  this  order,  because  the  County 
Court  had  no  jurisdiction  whatever  in  the 
cause  till  the  writ  and  order  were  lodged. 
Order  rescinded. 


From  this  decision  an  appeal  was 
brought  in  the  Court  of  Appeal,  and  the 
case,  on  appeal,  was  heard  on  the  30th 
of  January,  1878. 

0.  H.  Anderson  argued  for  the  defendant. 

Tapping,  for  the  plaintiff,  was  not  called 
on  to  argue. 

Their  Lordships  (1)  dismissed  the  ap- 
peal, and  affirmed  the  decision  for  the 
reasons  and  on  the  ei^ounds  given  in  the 
above  judgments  of  the  Queen's  Bench 
Division. 

Solicitors— J.  £.  S.  King,  for  plaintiff;  Alsop  & 
Co.,  for  defendant. 

( 1)  Bramwell,  L.  J. ;  Brett,  L.  J. ;  and  Cotton,  H  J. 


WHISTLER  V.   HANCOCK. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878.    1 
Jan.  11./ 

Fractice — Order  XXIX,  rule  1 — Action 
dismissed  for  want  of  Prosecution — Order 
LVIL  rule  6— Power  to  enlarge  Time, 

Where  the  time  limited  hy  an  order  cK»- 
missing  an  action  for  want  of  prosecution 
unless  statement  of  claim  he  delivered  wUhin 
that  time,  has  expired,  and  the  plaintiff 
has  not  then  delivered  his  statement  of  claim, 
the  action  is  dead,  and  a  master  has  no 
jurisdiction  upon  a  subsequent  application 
to  grant  the  plaintiff  further  time  for  de- 
livering  a  statement  of  claim. 

In  this  case  a  writ  had  been  issued 
under  the  Bills  of  Exchange  Act,  on  the 
5th  of  October,  and  the  defendant  had  on 
the  19th  of  October  obtained  leave  to 
appear  on  the  ground  that  a  bill  was 
running  for  the  amount  of  the  debt  aris- 
ing on  the  cheque  sued  upon. 

On  the  15th  of  December  the  defendant 
obtained  an  order  from  a  Master,  under 
Order  XXIX.  rule  1,  dismissing  the  action 
for  want  of  prosecution  unless  state- 
ment of  claim  be  delivered  within  a  week. 
The  plaintiff  did  not  comply  with  this 
order  nor  appeal  against  it,  but  on  the 
22nd  of  December  took  out  a  summons 
to  set  aside  the  appearance  in  the  action. 

On  the  27th  of  December  this  sum. 
mens  was  indorsed  "  No  order,"  and  the 
plaintiff  gave  notice  of  appeal  against  the 
Master's  refusal  to  make  the  order ;  and 
on  the  29th  of  December  delivered  notice 
in  lieu  of  statement  of  claim.  On  the  Ist 
of  January,  plaintiff  obtained  an  order 
from  a  Master  giving  him  a  week  ftirther 
within  which  to  deliver  statement  of  claim, 
but  this  order  was  rescinded  by  Fry,  J., 
and  the  plaintiff  now  appealed  to  the 
Court  against  the  decision  of  the  Judge 
at  chambers. 

Jelf,  for  the  plaintiff,  cited  Be  Jones — 
Eyre  v.  Cox  (1). 

Lyon,  for  the  defendant. 

CocKBURN,  L.C.J. — I  think  the  learned 
Judge  was  right  in  rescinding  this  order 
which  the  Master  had  no  junsdiction  to 

(1)  46  Law  J.  Bep.  Ohanc.  816. 
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make.  If,  before  the  expiraidon  of  the 
time  limited  by  the  order  of  the  15th  of 
December,  and  before  the  plaintiff  fell 
under  the  operation  of  that  order,  he  had 
obtained  an  order  calling  on  the  defendant 
to  shew  cause  ivh j  the  appearance  should 
not  be  set  aside,  he  might  have  succeeded 
upon  the  merits,  but  he  did  not  do  this 
while  the  action  was  in  existence.  There- 
fore, before  he  could  make  good  any 
ground  against  the  defendant's  right  to 
appear,  the  plaintiff  himself  ceased  to 
have  any  right  to  go  on  with  his  action. 
In  face  of  these  circumstances  it  cannot, 
I  think,  be  contended  that  this  order  was 
good,  for  the  action  being  then  dead,  the 
master  exceeded  his  powers  in  making  it. 
Mahisty,  J. — The  mistake  made  by  the 
plaintiff  was  in  not  including  in  his  sum- 
mons to  set  aside  the  appearance  a  sum- 
mons to  set  aside  the  order  of  the  15th  of 
December.  As  he  did  not  do  this,  the 
latter  took  effect ;  and  I  think  the  learned 
Judge  at  chambers  was  quite  right  in 
ho]£ng  that  the  Master  had  after  that  no 
jurisdiction  to  make  the  order  which  he 
assumed  to  make  on  the  1st  of  January. 
Appeal  dismissed. 


SolicitOTS — Sichard  Jones  &  Co.,  for  plaintiff; 
H.  R.  Jones,  for  defendant. 
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[IN  THE  EXCHEQUER  DIVISION.] 

1877.         1  THE   CHARTERED  MERCANTILE 
Dec.  5,  6.    J       BANK  OP  INDIA  V.  WILSON. 

Revenue — Inhxhited  Hotise  Duty — Ex- 
emption of  Tenement "  occupied  for  Purposes 
of  Trade  only** — Telegraph  Gompamj — 
32  A-  33  Vict,  c.  14.  s.  l\—'' Dwelling 
House:* 

Premises  occupied  for  the  purpose  of  car^ 
rying  on  the  business  of  a  telegraph  com- 
pany held  (dissentiente  Clbasbt,  B.),  to 
he  premises  occupied  for  the  purposes  of 
trade  wUhin  32  ^  33  Vict.  c.  14.  s,  11,  and 
exempt  from  vnhahited  house  duty. 

A  building  was  occupied  by  a  bank 
and  a  telegraph  comparyy  in  such  a  way 
Yqu  47.— Q.B.,  C.P.  &  ExcH. 


thai  all  the  ground-Hoar  and  basement  ex 
cept  the  telegraph  company* s  entrance  halh 
and  the  basement  under  it,  were  the  bank*s, 
and  the  upper  floors  the  telegraph  com- 
pany*s,  but  there  were  doors  between  the 
telegraph  company*s  entra^ice  hall  and  the 
bank*s  lobby^  which  were  open  during 
banking  hours  to  give  a  second  access  to  the 
telegraph  compwny*s  premises,  amd  a  ca/re' 
taker  lived  on  the  third  floor  to  pro- 
tect  the  entire  building  r —  Held,  to  be  a 
dwelling-house  within  the  InhaMted  House 
Duty  Acts. 

Case  stated  under  37  Vict.  c.  16.  s.  9, 
by  the  Commissioners  of  Income  Tax  and 
Inhabited  House  Duty  for  the  city  of 
London. 

At  a  meeting-held  on  the  10th  of  June, 
1874,  the  Chartered  Mercantile  Bank  of 
India,  London  and  China  appealed  against 
an  assessment  to  the  inhabited  house  duty 
for  the  year  ending  the  5th  of  April,  1874, 
upon  5,500Z.,  the  full  value  of  the  whole 
or  the  premises  Nos.  66  and  G6,  Old  Broad 
Street. 

The  premises  are  situated  at  the  comer 
of  Old  Broad  Street  and  Austin  Friars, 
and  are  occupied  by  the  bank  and  the 
Eastern  Telegraph  Company  Limited. 
The  bank  premises.  No,  65,  consist  of 
the  whole  of  the  ground-floor  and  base- 
ment of  the  building,  except  a  part  of 
the  ground-floor  occupied  by  the  tele- 
graph company's  entrance-hall  and  the 
basement  under  it. 

No.  66  consists  of  the  whole  of  the 
upper  floors,  with  an  entrance-hall  on  the 
ground-floor  and  a  basement  under  it. 

No.  66  is  occupied  by  the  telegraph 
company  except  two  rooms  on  the  third 
floor  occupied  by  a  care-taker. 

The  basements  of  Nos.  65  and  66  are 
completely  severed  by  brick  walls  one 
from  the  other  and  approached  by  sepa- 
rate staircases  from  the  ground-floor. 
The  door  of  the  telegraph  company's 
premises,  No.  66,  is  in  Austin  Friars.  The 
door  of  the  bank's  premises,  No.  65,  is  in 
Old  Broad  Street.  The  telegraph  company's 
entrance  hall  adjoins  a  lobby  in  the  oc- 
cupation of  the  bank,  at  the  end  of  which, 
towards  Old  Broad  Street,  is  the  bank's 
door.  Between  the  telegraph  company's 
entrance  hall  and  the  bank's  lobby  are  iron 
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doors,  which  are  allowed  by  the  bank  to 
be  open  during  banking  houra  so  as  to 
give  the  cnstomers  of  the  telegraph  com- 
pany access  from  Old  Broad  Street.  At 
the  close  of  the  bank  business  of  the  day 
the  iron  doors  are,  together  with  the  en- 
trance in  Old  Broad  Street,  closed  and 
locked  by  the  bank  porter,  who  keeps  the 
keys  of  both  doors,  and  when  this  is  done 
the  bank  premises  are  completely  shut  off 
fVom  the  rest  of  the  building,  and  the  only 
approach  to  the  telegraph  premises  is  in 
Austin  Friars. 

The  first,  second  and  part  of  the  third 
floors  are  occupied  by  the  telegraph  com- 
pany solely  for  the  purpose  of  carrying 
on  the  business  of  the  company.  The 
whole  of  the  orders  for  the  manage- 
ment of  the  business  of  the  com- 
pany are  issued  from  the  premises  so  oc- 
cupied, and  all  the  accounts  between  the 
company  and  their  customers  and  between 
the  company  and  their  own  shareholders, 
are  kept  on  such  premises.  The  bank 
premises  are  used  for  the  purpose  of 
carrying  on  business  as  bankers. 

The  two  rooms  on  the  third  floor  are 
occupied  by  a  care-taker,  employed  by  the 
bank,  and  his  wife,  who  reside  there  for 
the  protection  of  the  entire  premises. 
With  this  exception  no  person  sleeps  on 
any  portion  of  the  premises. 

In  the  Valuation  list  made  in  1870, 
under  the  Valuation  Metropolis  Act, 
1869,  the  premises  were  valued  as  one 
buildiing,  and  were  thenceforth,  and  until 
1875,  rated  to  the  poor  as  one  building, 
but  on  the  appeal  of  the  bank  against  the 
new  valuation  list  in  1875  the  assessment 
has  been  divided,  and  the  bank  and  tele- 
graph premises  are  now  separately  as- 
sessed and  rated  to  the  poor. 

The  Commissioners  confirmed  the  as- 
sessment, whereupon  the  secretary  to  the 
bank  required  them  to  state  a  case. 

The  inhabited  house  duty  is  levied  on 
•*  dwelling-houses  "  under  14  &  15  Vict, 
c.  36  under  the  rules  of  48  Geo.  3.  c.  55, 
Schedule  B. 

By  82  &  33  Vict.  c.  14.  s.  11,  "  Any 
tenement  or  part  of  a  tenement  occupied 
as  a  house  for  the  purposes  of  trade  only 
or  as  a  warehouse  for  the  sole  purpose  of 
lodging  goods,  wares  or  merchandise 
therein,  or  as  a  shop  or  counting-house, 


or  buildine  used  as  a  shop  or  counting- 
house  shall  be  exempt  from  inhabited 
house  duties,  although  a  servant  or  other 
person  shall  dwell  in  snch  tenement  or 
part  of  a  tenement  for  the  protection 
thereof." 

F.  M,  White,  for  the  appellant.— These 
premises  are  two  separate  tenements  and 
not  one  house,  and  ought  to  be  separately 
assessed — The  Attorney -OenercU  v.  The  ifu- 
tual  Tontine  WestmhisterOhamhersAstocia' 
tion(l).  Secondly,  they  are  exempt  as 
being  used  solely  for  the  purposes  of 
trade.  It  is  not  denied  by  the  Crown 
that  the  part  of  the  bailding  used  as  a 
bank  is  used  for  a  trade  purpose.  The 
business  of  a  telegraph  company  is  a 
trade. 

The  Solicitor-General  (Sir  H.  Gxffard), 
Dicey  with  him,  for  the  Crown,  on  the 
question  of  exemption,  cited  The  Edin- 
hv/rgh  lAfe  Assurance  Company  v.  The 
Solicitor  of  Inland  Revenue  (Oases  in 
Court  of  Session,  4th  series,  vol.  2,  p. 
394),  in  which  the  business  of  a  life  in- 
surance company  was  held  in  the  Court 
of  Session  in  Scotland  not  to  be  a  trade 
within  the  meaning  of  this  exemption. 
"  Trade  "  means  buying  and  selling 
(Webster's  Dictionary  and  Richardson's 
Dictionary).  Bankers  have  been  looked 
upon  as  traders  because  of  their  buying 
and  selling  bills.  Otherwise  it  would  be 
arguable  whether  they  are  traders. 
Buying  and  selling  was  the  primary  test 
of  a  ti^er  under  the  Bankruptcy  Acts. 

Kelly,  C.B. — ^With  regard  to  the  ques- 
tion whether  this  was  really  to  be  deemed 
one  tenement,  and  so  liable  to  the  duty  in 
question,  1  might,  independently  of  the 
authorities,  be  disposed  for  myself  to  en- 
tertain some  doubts,  but  my  learned  bre- 
thren  are  decidedly  of  opinion  that  it  is 
to  be  deemed  one  tenement,  and  that 
therefore  it  is  liable  to  duty,  and  on 
looking  to  the  authorities,  whatever 
doubts  I  might  have  been  disposed 
to  entertain,  I  do  not  feel  disposed  to 
differ  with  my  brethren.  Upon  that 
point,  therefore,  so  far  as  it  can  be  im- 

(1)  44  Law  J.  Rep.  Exch.  146  ;  8.  c.  45  Law  J. 
Rep.  Q.B.  C.P.  Exch.  D.  886. 
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portant,  the  judgment  of  the  Court  must 
be  considered  as  given  in  favour  of  the 
Crown.  But  with  regard  to  the  question 
whether  this  tenement  or  whatever  it  may 
be  called,  which  is  demised  to  and  in  the 
possession  and  occupation  of  the  telegraph 
company  ia  to  be  deemed  occupied  as  a 
house  for  the  purpose  of  trade  only,  I  am 
clearly  of  opinion  that  it  is  to  be  deemed 
a  house  so  occupied.  The  main  ground 
upon  which  I  found  that  opinion  is  that 
in  these  days,  and  in  this  great  commer- 
cial country,  we  arp  bound  to  put  a  large 
and  liberal  construction  upon  the  terms 
of  Acts  of  Parliament,  where  the  con- 
struction proposed  to  be  put  upon  it  is  in 
favour  of  the  trade  and  commerce  of  the 
country.  Undoubtedly,  if  we  are  to  take 
the  terms  "  for  the  purposes  of  trade,"  as 
relating  only  to  an  occupation  or  a  busi- 
ness of  buying  and  selling,  no  one  can 
say  that  there  is  any  buying  and  selling 
in  carrying  on  the  business  of  a  telegraph 
company.  It  was  never  the  intention  of 
the  Legislature  in  a  provision  of  this 
nature  so  to  limit  the  meaning  of  the 
word  "  trade."  It  is  not  only  the  literal 
meaning  of  the  word  which  is  to  be  re- 
garded. In  literature  of  all  descriptions, 
both  in  prose  and  verse,  whether  with 
regard  to  commerce  or  with  regard  to  any 
other  subject  with  relation  to  which  the 
term  mav  be  used  we  find  that  the  word 
**  trade  is  often  used  in  a  much  more 
extensive  signification  than  merely  the 
operation  or  occupation  of  buying  and 
selling.  And  why  are  we  to  limit  it 
to  buving  and  selling  when  we  find 
now  that  from  improvements  in  ma- 
chinery and  the  advancement  of  science  a 
vast  addition  to  the  operations  of  the 
world  has  been  made,  and  the  word 
"  trade  "  is  used  not  singly  and  simply  by 
itself  but  in  a  provision  of  this  nature  ?  I 
cannot  feel  any  doubt  but  that  really  the 
object  of  the  section  was  to  protect  all  the 
commercial  business  of  the  country. 
Whatever  might  be  the  precise  nature  of 
the  occupation,  if  it  was  one  which  was 
practised  for  the  commercial  benefit  of 
the  country,  it  was  intended  to  exempt 
those  operations  from  the  liability  to  this 
tax.  We  find  the  word  does  not  stand 
alone.  The  section  says,  "  part  of  a  tene- 
ment occupied  as  9t  house  for  the  pur- 


Ejcb. 

poses  of  trade  only."  That  is  the  first 
exemption.  Then  come  the  words  "  or 
as  a  warehouse  for  the  special  purpose  of 
lodging  goods,  wares  or  merchandise 
therein."  Now  I  apprehend  that  through- 
out a  very  great  portion  of  the  commerce 
of  the  country,  not  only  in  the  city  of 
London  and  the  metropolis  but  in  Man- 
chester, Liverpool  and  all  the  great  com- 
mercial towns,  a  warehouse  is  the  scene  of 
larger  and  more  numerous  commercial 
operations  than  any  description  of  build- 
ing that  can  well  be  imagined.  Yet  there 
may  be  warehouses  where  there  is  nothing 
like  buying  and  selling,  but  where  goods 
are  deposited,  and  there  may  be  persons 
who  may  be  traders  in  other  respects,  and 
who  likewise  carry  on  that  business  inde- 
pendently of  their  own  particular  trade. 
We  then  come  again  to  tlie  words,  "  shop 
or  counting-house."  Now  a  shop  un- 
doubtedly is  a  place  in  general  in  which 
nothing  is  carried  on  but  buying  and 
selling.  But  a  counting-house  is  a  build- 
ing or  apartment  in  which  every  descrip- 
tion of  commercial  business  which  can  be 
imagined  is  usuaUy  carried  on.  A  trades- 
man doing  any  large  amount  of  business 
has,  independently  of  his  shop,  a  counting- 
house  in  which  the  couuting-house  busi- 
ness of  the  concern  is  carried  on.  Mer- 
.  chants  have  it  who  live  by  buying  and 
selling  and  a  variety  of  descriptions  of 
commercial  men,  in  fact  almost  every 
description  of  man  of  business  has  some- 
thing like  a  counting-house  in  which  he 
carries  on  his  business  or  a  portion  of  his 
business.  Therefore  here  again  we  have 
one  of  the  largest  and  most  comprehen- 
sive terms  wluch  the  English  language 
contains  introduced  into  this  provision 
for  exemption. 

I  think,  therefore,  applying  the  maxim 
noscitur  a  sociia  we  may  reasonably  in- 
fer  that  the  Legislature  never  intended 
by  the  use  of  this  word  ''trade"  to 
limit  the  business  carried  on,  which  is 
to  exempt  the  occupier  of  the  tenement 
from  the  tax  in  question,  to  purely 
buying  and  selling.  We  may  rea- 
sonably say  that  it  was  intended  to 
embrace  a  great  variety  of  different  opera- 
tions, though  all  of  a  commercial  cha- 
racter,  illustrated  by  a  warehouse  or 
shop  or  counting-house,  so  that  the  sta- 
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tate  is  to  be  construed,  in  my  opinion 
upon  the  same  principle  of  construction, 
namely,  to  put  a  large  and  liberal  inter- 
pretation upon  the  exemption. 

I  have  only  a  word  to  say  about  the 
Scotch  case  which  has  been  cited.  I  have 
the  greatest  respect  for  the  decisions  of 
the  Court  of  Session  in  Scotland,  though 
undoubtedly  not  always  for  their  decisions 
upon  purely  commercial  questions.    Still, 
now  that  the  trade  and  manufactures  of 
Scotland  have  become  of  a  vast  degree  of 
extent  and    importance,  I  receive  with 
great  attention  eveiy    decision    in    the 
Court  of  Session  in  Scotland,  even  upon 
commercial  questions.  But  when  we  con- 
sider that  the  judgment  of  the  learned 
Judges  in  that  case  related  to  a  life  assur- 
ance  company,   there    is   something   so 
totally  different  in  a  life  assurance  com- 
pany from  anything  in  the  nature  of  a 
telegraph  company  that  I  cannot  think 
the  authority  in  question  has  any  bearing 
upon  the  present  case.     The  difference  is 
substantifd  in  every  way.     A  life  assur- 
ance company  in  one  sense  may  be  said  to 
be  a  commercial  undertaking,  but  on  the 
other  hand  it  is  one  of  a  very  peculiar 
character,  and  indeed  of  a  very  limited 
character.    A  policy  of  assurance  is  an 
agreement  or   contract  which  is  made 
l]^tween  one   man  and  another  or  be- 
tween an  individual  and  the  company, 
that  in  consideration  of  an  annual  pay- 
ment during  his  life,  the   executors  of 
the  one  party  shall,   at  his    death,   be- 
come  entitled    to  a  particular    sum   of 
money.    I  do  not  know  that  there  is  any- 
thing of  a  commercial  nature   or  of   a 
commercial  character  in  a  transaction  of 
that  kind.     It  is  quite  different  from  the 
business  of  a  telegraph  company.     I  con- 
tent myself,  therefore,  with  saying  that 
in  my  opinion  the  difference  between  a 
telegraph  company  and  a  life  assurance 
company  is  so  manifest,  both  in  principle 
as  well  as  in  fact,  that  I  do  not  consider 
the  ccLse  in  Scotland  at  all  applicable  to 
the  case  which  is  now  before  the  Court. 
Under     these    circumstances,     it      ap- 
pears to  me  that  we  are  bound  to  put  a 
large  and  liberal  construction  upon  the 
exemption,  and  that  therefore  upon  these 
points  the  appellant  is  entitled  to  the 
judgment  of  the  Court. 


Clkasbt,  B. — I  confess  I  think  that 
judgment  ought  to  be  given  for  the 
Crown,  although  I  deemed  it  quite  un- 
necessary to  have  any  further  argument 
because  we  are  all  agreed  upon  the  ques- 
tion which  the  learned  Solicitor-General 
has  not  argued.  Now  as  to  the  first  ques- 
tion I  do  not  entertain  any  doubt  that  these 
premises  are  to  be  regarded  for  the  pur* 
pose  of  applying  the  law  of  inhabited 
house  taxation  as  an  inhabited  house. 
It  is  a  question  of  considerable  difficulty 
when  you  consider  it  by  itself,  but  it  has 
really  been  decided  already,  and  it  is 
impossible,  I  cannot  help  saying,  without 
great  waste  of  time  in  every  case,  where 
no  essential  difference  exists,  to  go  back 
and  have  a  difficult  question,  wluch  has 
already  been  settled  by  authority,  argued 
over  again. 

As  to   the    other    part  of    the   case, 
even  after  what  I  have  heard  from  my 
Lord,  I  cannot  say  that  I  come  to  the 
same    conclusion.       I  quite  agree  that 
the   Scotch   decision    is    not  upon    the 
same  &cts  as  the  present  case,  because 
you  can  see    a    considerable  difference 
between    an    insurance    society   and    a 
telegraph  company,  and  passing  by  the 
case  of  a  mutual  insurance  society,  it 
appears   to  me  that  the  principles  laid 
down  in  that  case  are  quite  correct,  and 
that  if  you  apply  them  to  the  present 
case  we  should  come  to  the  conclusion 
that  the   telegraph   company   does    not 
come  within  the  exemption  of  the  section. 
It  is  necessary,  however,  to  go  back  to 
the  history  of  the  legislation  upon  the 
subject  in  order  to  see  how  one  arrives 
at  this  conclusion,   because  it  is  to   a 
certain  extent  a  system  of  legislation, 
and  you  cannot  take  one  part  of  it  alone 
without  regard  to  the  rest.     I  will  begin 
taking  the    learned    Solicitor- General's 
suggestion  that  every  house  that  is  occu- 
pied is  an  inhabited  house.     Then  ^  you 
have  an  exemption  made  by  the  57  Geo. 
3.  c.  25  and  the  importance  of  referring  to 
this  Act  arises  from  the  fact  that  the 
language  of  the  57  Geo.  8.  is  the  same  as 
the  language  of  the  32  &  33  Vict.      I 
have  very  little  doubt  that  I  am  almost 
repeating  the  previous  argument  of  the 
learned  Solicitor-General,  but  not  having 
had  the  advantage  of  hearing  it,  I  must 
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give  it  as  my  own  view.  It  is  said 
there  that  "  whereas  it  is  become  usual  in 
cities  and  large  towns  and  other  places 
for  one  and  the  same  person,  or  for  each 
person  where  two  or  more  persons  are  in 
partnership,  to  occupy  a  dwelling-house 
or  dwelling-houses  for  their  residence, 
and  at  the  same  time  one  or  more  sepa- 
rate and  distinct  tenements  or  buildings, 
or  parts  of  tenements  or  buildings  for 
the  purposes  of  trade,  or  as  warehouses 
for  lodging  goods,  wares  or  merchandise 
therein,  or  as  shops  or  counting-houses, 
and  to  abide  therein  in  the  daytime  only 
for  the  purposes  of  such  trade  respec- 
tively which  have  been  charged  with  the 
said  recited  duties."  With  regard  to  this 
question  before  us,  the  words  which  are 
important  are  "  for  the  purpose  of  trade ; " 
it  does  not  say  for  the  purpose  of  trade 
only.  There  is  clearly  no  difference  be- 
tween that  Act  of  Parliament  and  the 
one  we  are  now  considering  in  the  re- 
cital, though  perhaps  it  may  occur  in  the 
enacting  part.  A  little  further  on  we 
come  to  the  enactment  which  says,  "  as  a 
house  for  the  purpose  of  trade  only,  or 
ae  a  warehouse  for  the  sole  purpose  of 
lodging  goods,  wares  or  merchandise 
therein,  or  as  a  shop  or  counting-house." 
This  enactment  having  been  made  and 
acted  upon  was  felt  to  be  a  grievance  to 
a  certain  class  of  persons  who  did  not 
occupy  premises  for  the  purposes  of  trade, 
but  who  occupied  premises  for  the  purpose 
of  some  employment,  by  which  they  gained 
their  livelinood.  This  led  to  the  enact- 
ment of  the  5  Geo.  4.  c.  44,  s.  4  of 
which  is  in  these  terms  ;  After  reciting 
the  Act  of  the  57  Geo.  3.  it  says, 
"  Whereas  by  an  Act  passed  in  the  57th 
year  of  Geo.  3.  provision  is  made  for 
granting  exemptions "  (I  will  not  read 
them  in  detail),  "  and  whereas  it  is  expe- 
dient to  extend  the  same  exemptions  to 
the  cases  herein  mentioned;  be  it 
further  enacted  that  upon  all  assessments 
to  be  made  for  any  year  commencing 
from  and  after  the  6th  day  of  April, 
1824,  the  provisions  in  the  said  Act  con- 
tained  for  granting  exemptions  from  the 
said  duties  to  persons  in  trade  in  respect 
of  honses,  tenements  or  buildings,  in  the 
said  Act  described  shall,  and  may  be, 
extended  and  applied  by  the  respective 
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commissioners  and  officers  acting  in  the 
execution  of  the  said  Act,  and  of  this 
Act,  on  due  proof  to  all  and  every  per- 
son or  any  number  of  persons  in  partner- 
ship together  for  and  in  respect  of  any 
house,  tenement  or  building,  or  part  of 
a  tenement  or  building  in  the  said  Act 
described,  which  shall  be  used  by  such 
person  or  persons  as  offices  or  counting- 
houses  for  the  purposes  of  exercising  or 
carrying  on  any  profession,  vocation, 
business  or  calling  by  which  such  per- 
son or  persons  shall  seek  a  livelihood  or 
profit."  You  have  here,  therefore,  in 
reference  to  this  particular  subject  of 
taxation,  a  clear  distinction  drawn  be- 
tween premises  occupied  for  the  purposes 
of  trade,  or  as  warehouses  or  counting- 
houses  or  shops  ;  and  premises  which  are 
occupied  as  offices  or  counting-houses  for 
the  purposes  of  carrying  on  any  business 
or  profit.  That  is  the  way  which  the 
law  stood  until  we  come  to  the  Act  of 
the  32  &  33  Vict.  The  Acts  of  Parliament 
hitherto  did  not  allow  any  person  to  sleep 
on  the  premises  at  all.  They  must  be  on 
the  premises  by  day  only.  When  the 
enactment  took  place  which  we  are  now 
considering,  whether  intentionally  or  un- 
intentionally, it  is  not  for  me  to  say,  it 
may  have  been  intended  or  it  may  not 
have  been  intended,  the  enactment  is 
made  to  apply  only  to  those  premises 
mentioned  in  the  57  Geo.  3,  that  is  to 
say  counting-houses,  and  so  on,  and  it  is 
not  made  to  apply  to  those  matters 
enumerated  in  the  5th  of  Geo.  4,  whei'e 
persons  occupy  offices  or  counting, 
houses  for  the  purpose  of  carrying  on 
any  business,  whereby  they  obtain  a 
livelihood.  The  language  of  the  larger 
section,  which  I  am  now  considering,  is 
precisely  the  same  as  the  57  Geo.  3, 
with  the  exception  of  the  addition  put  at 
the  end,  which  I  do  not  think  can 
have  auy  bearing  upon  the  present  ques- 
tion, **  or  being  used  as  such  "  in  addi- 
tion to  the  words  "  being  occupied  as 
such."  They  proceeded  in  the  Scotch 
case  on  the  distinction  drawn  by  the 
legislature  between  premises  used  for  the 
purposes  of  trade,  and  offices  or  premises 
occupied  for  the  purposes  of  carrying  on 
any  vocation  or  business.  Those  are  the 
Acts  of  Parliament,  and  there  is  a  dis- 
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tinction,  and  there  is  nothing  whatever 
to  repeal  it,  and  I  should  feel  myself 
departing  from  the  distinction  which  the 
legislature  itself  has  pointed  out,  if  I  were 
to  say  that  these  premises  which  would,  in 
my  opinion,  clearly  come  within  the  57 
Geo.  3,  as  being  offices  for  the  purposes 
of  carrying  on  business,  were  offices  or 
premises  occupied  for  the  purposes  of 
trade  only.  I  think  we  should  be  say- 
ing that  there  is  no  distinction  between 
the  two  when  the  Act  of  Parliament  says 
there  is,  for  these  are  plainly  the  offices 
of  the  telegraph  company,  and  occupied 
by  them,  and  would  be  exempt  from 
taxation  as  an  inhabited  house  if  no  per- 
son slept  there  by  night,  and  if  they 
were  only  used  by  day ;  but  if  a  person 
does  sleep  there  by  night  they  do  not 
come  within  the  words  of  this  exemption. 
For  the  reasons  which  I  have  stated  I 
think  the  Crown  is  entitled  to  our  judg- 
ment. 

Pollock,  B. — In  my  judgment  the 
appellant  is  entitled  to  have  judgment, 
and  inasmuch  as  there  is  no  difference  of 
opinion,  or  any  reasonable  doubt  after  so 
many  decisions  upon  the  same  subject 
with  regard  to  the  character  of  the  pre- 
mises, I  think  it  would  be  quite  sufficient 
for  me  to  give  my  reasons  for  agreeing 
with  my  Lord  upon  the  question  of 
whether  or  not  this  telegraph  company 
can  be  said  to  be  using  these  premises 
for  the  purposes  of  trade.  Now  no  pre- 
cise description  of  the  business  of  this 
company  is  given  to  us,  but  there  is  some 
material,  although  not  much,  for  us  to 
infer  what  is  the  nature  of  the  business. 
They  are  described  in  the  case  as  a 
telegraph  company,  limited.  It  is  said 
that  these  premises  are  occupied  by  them 
solely  for  me  purpose  of  carrying  on  the 
business  of  the  company.  The  whole  of 
the  orders  for  the  management  of  the 
business  are  issued  from  the  premises  so 
occupied  by  the  company,  and  all  their 
accounts  between  the  company  and  their 
customers,  and  between  the  company  and 
their  own  shareholders,  are  kept  on  such 
premises.  Now  as  I  understand  the  busi- 
ness of  a  company  like  that,  they  have 
not  merely  to  transmit  by  electric  appa- 
ratus messages  from  one  part  of  the 
world  to  another  ;  but  they  have  also  to 


do  all  those  things  which  are  conditions 
precedent  to  their  doing  so  in  the  way  of 
acquiring  machinery  and  telegraph  com- 
munication   by  wires    and    cables,   and 
arrangements   for  the   repairs   of    their 
cables,  involving  either  the  direct  pur- 
chase of  the  materials  or  the  entering 
into  contracts  for  their  repairs  by  others 
who  do  purchase  those    materials,  and 
they  have  also  to  keep  up  correspond- 
ence   and    communication    with     many 
parts  of  the  world,  receiving  money  and 
paying  money,  and  having  clerks  who 
keep  tneir  accounts.  Now  that  being  so,  is 
this  business  which  is  carried  on  by  them 
such  as  can  properly  be  said  to  be  within 
the  meaning  of  this  Act  of  Parliament, 
or     these    series    of    Acts    of     Parlia- 
ment ?    I  entirely  agree  with  my  brother 
Cleasby  that  we  must  take  them  as  a 
series    with    which   we    h&ve   to    deal. 
But  does  the    telegraph   company  come 
within  the  words,  so  that  they  can  be 
said  to  occupy  these  premises  for  the 
purpose  of    trade?     There   is  one  rule 
for  construing  statutes  which  I  think  is 
perfectly  clear,  and   I    find  it   so   well 
expressed  by  Sir  Peter  Maxwell  in  his 
very  able  work  on  the  Interpretation  of 
the  Statutes,  that  I  will  take  his  words 
rather  than  use  my  own.     He  begins  his 
second  chapter  in  this  way — **  in  inter- 
preting a  statute  it  is  to  be  borne  in 
mind    at    the   outset  that  language   is 
always   used  secundum    suhjedam    mate- 
riamf   and    that  it    must    therefore    be 
understood  in  the  sense  which  best  har- 
monises with  the  subject  matter."     Now 
that  being    so,   what  was  the  subject- 
matter  of  this  statute,  and  what  was  the 
spirit  of  the  distinction  to  be  created  ? 
It  was  a  distinction  between  persons  who 
inhabited  houses  for  the  purpose  of  resi- 
dence and  persons  who  occupied  houses, 
as  they  were  then  called,  for  the  pur- 
poses of  trade,  and  you  find  coupled  with 
the  word  "  trade,"  as  my  Lord  has  said, 
such  places  as  warehouses  for  lodging 
goods,  wares   and  merchandise  therein, 
or  shops  or  counting-houses,  thereby  ex- 
pressing that  as  the  antithesis,  as  it  were, 
which  it  is  the  intention  of  the  statute  to 
establish.     Now  I  think  if  I  am  right  in 
the  construction  which  I  have  put  upon 
the  statute,  and  the  spirit  in  which  I 
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constrne  it,  that  it  would  be  a  somewhat 
dangerous  rule  to  depart  from  the  mean- 
ing which  the  words  would  require  upon 
that  principle,  because  I  find  in  the  sub- 
sequent statute  other  words  introduced 
for  a  more  extended  purpose  by  the 
legislature.  K  it  is  for  me  to  choose 
betweei\  the  two  rules  of  construction  I 
would  rather  prefer  the  construction 
adopted  by  my  Lord,  than  that  which 
has  been  adopted  by  my  brother  Cleasby 
in  the  construction  of  the  latter  statute ; 
but  I  regard  it  as  a  very  important  matter, 
and  do  not  think  that  it  is  a  matter  to 
be  treated  lightly,  nor  do  I  think  it  is  a 
question  which  is  perfectly  free  from 
doubt,  but  I  have  applied  my  mind  as 
best  I  can  to  see  what  is  the  fair  and 
reasonable  meaning  of  the  words  "for 
the  purposes  of  trade  **  in  the  section. 
Now  some  citations  were  made  in  the 
conrse  of  the  argument  from  dictionaries, 
and  I  would  only  say  that  I  would  per- 
sonally avoid  citing  any  word  from  dic- 
tionaries as  implying  in  any  sense  a 
definition ;  but  one  may  cite  from  a 
dictionary,  or  a  work  of  good  repute,  to 
see  what  is  the  common  acceptation  of  a 
word.  Yesterday  Bichardson^s  and  Weh- 
sters  Dictionaries  were  cited  for  the  pur- 
pose  of  giving  us  a  definition  of  the  term, 
but  I  have  found  a  definition  in  Johnson's 
Dictionary  which  appears  to  me  to  be  more 
near  the  spirit  in  which  I  am  construing 
the  words.  It  is  the  second  meaning  which 
he  gives,  in  which  trade  is  described  as 
an  "occupation  or  particular  employ- 
ment, whether  manual  or  mercantile,  as 
distinguished  from  the  arts  or  learned 
professions.'*  That  is  a  very  fair  ex- 
pression of  the  meaning  of  the  word  in 
common  parlance  when  you  are  asking 
whether  a  person  exercises  a  profes- 
sion or  whether  he  carries  on  a  trade, 
and  in  the  same  way  whether  a  person 
occnpies  a  house  for  the  purpose  of 
dwelling  therein  personally,  or  whether 
he  occupies  it  for  the  purpose  of  carrying 
on  a  trade. 

I^ow  another  head  of  argument,  and 
one,  of  course,  to  which  we  ought  to 
attend  with  the  greatest  care,  is  that 
which  is  used  by  the  learned  Solicitor- 
General  in  regard  to  the  Bankruptcy 
Act,  and  no  doubt  the  word  trade  was 


originally  there  intended  as  applying  only 
to  persons  who  either  bought  or  sold,  or 
whose  business  was  immediately  cognate 
to  the  buying  or  selling  of  goods ;  but 
even  then  you  find  from  time  to  time  the 
words  used  in  a  much  looser  sense,  and 
although  we  have  no  right  to  refer  to  the 
enlargement  of  the  number  of  persons 
who  have  been  made  liable  to  become 
bankrupts  by  different  statutes  from  time 
to  time,  we  may  look  at  the  statutes  to 
see  in  what  sort  of  sense  they  used  the 
word  themselves.  I  find  in  one  statute, 
as  far  back  as  James  1,  that  a  scrivener 
may  be  bankrupt.  In  the  21  James  1.  c. 
19,  s.  2,  the  words  used  are,  "  Or  that 
shall  use  the  trade  or  profession  of  a 
scrivener  receiving  other  men's  moneys 
or  estates  into  his  trust  or  custody." 
Therefore  even  there  you  find  the  word 
used  in  a  wider  sense  than  that  of  mere 
buying  or  selling,  and  in  Ohristian's 
Banhnijptcy  Law  you  find  thirty  or  forty 
pages  devoted  to  cohsidering  all  the 
different  cases  in  which,  apart  from  the 
statute  law,  persons  have  been  made 
bankrupt  who  havp  not  actually  been 
traders  in  the  limited  sense  of  buving, 
selling  or  bartering.  I  do  not  tnink, 
however,  myself,  that  that  is  a  true  guide 
to  our  conclusion  in  this  case.  I  would 
rather  say  that  although  the  statutes 
relating  to  bankruptcy  present  some 
analogy,  they  do  not  present  a  true 
analogy  because  the  contemplation  of  the 
statute  and  the  common  law  too  was 
devoted  to  a  very  different  purpose  from 
that  which  is  now  under  our  considera- 
tion. Upon  these  grounds  I  think  that 
the  appellant  is  entitled  to  our  judg- 
ment. 

Judgment  for  the  appellant. 


Solicitors— The  Solicitor  of  the  Inland  Revenue, 
for  the  Crown ;  Clarkes,  Bawlins  &  Clarke,  for 
appellant 
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Deo, 

Landlord  and  Tenant — Fixtures — Leave 
to  remove — Surrender  of  Lea^e — Removal 
within  Reasonable  Time. 

TJie.  defendant  was  lessor  of  certain  pre- 
mises, of  which  Jackson  was  tenant  under  a 
lease  for  fourteen  years  from  April  2, 1876. 
During  his  tenancy  Jackson  erected  a 
greenhouse,  tlie  defendant  undertaking  to 
allow  him  to  remove  the  same.  The  green- 
house  was  so  affixed  to  the  soil  that  it  would 
not,  in  the  absence  of  agreement,  have  been 
removable.  Subsequently  Jackson  granted 
a  bill  of  sale  to  H.,  whereby  he  assigned, 
amongst  other  things,  "  all  the  green- 
houses on  the  premises, ^^  and  gave  the 
assignee  power  to  enter  and  sell  the  same. 
H.  having  entered  on  April  4,  1877,  the 
greenhouse  was  advertised  for  sale  at  an 
auction  of  Jackson^ s  chattels,  held  on  May 
4,  but  was  not  then  «old.  After  the  auction 
the  pladntiff  made  an  offer  for  the  green- 
house which  was  accepted  on  June  7.  In 
the  meantime  the  auctioneer,  who  had  been 
in  possession  for  H.  under  the  bill  of  sale, 
amd  kept  the  keys  of  the  premises,  had,  on 
May  11,  sent  the  keys  to  the  defendant, 
and  on  May  14  the  defendant  had  taken 
possession.  On  June  7  notice  was  sent  to 
tlie  defendant  of  the  sale  to  the  plaintiff, 
and  that  the  pwchaser  was  about  to 
remove  the  greenhouse.  The  defendant 
ha/ving  denied  the  plaintiff's  right  to  re- 
move,— 

Held,  that  a  surrender  of  the  term  had 
taken  place  on  May  14,  that  no  cUmn  to 
remove  was  made  within  a  reasonable  time 
after,  and  thai  therefore  the  greenhouse 
was  notremovahleby  the  plaintiff.  (Saint 
V.  Pilley,  44  Law  J.  Rep.  Exch.  33.) 

This  was  an  action  set  down  for  trial  be- 
fore DBNMiN,  J.,  at  the  Liverpool  summer 
assizes,  1876,  and  reserved  for  further 
consideration. 

The  statement  of  claim  alleged  that 
one  Jackson,  a  lessee  of  a  certain  mes- 
suage and  premises  of  the  defendant 
situate  at  Wavertree,  near  Liverpool,  by 
a  bill  of  sale  dated  the  4th  of  April, 
1877,  and  made  between  himself  of  the 
one  part  and  John  Hargrove  of  the  other 


part,  assigned  unto  the  said  Hargrove 
certain  goods  and  chattels  therein  des- 
cribed, and  then  being  on  the  said  pre- 
mises, including  amongst  other  tenant's 
fixtures,  a  certain  greenhouse  or  conser- 
vatory.  That  the  said  Hargrove,  in 
pursuance  of  the  power  in  that  behalf 
given  to  him  by  the  said  bill  of  sale,  sold 
the  greenhouse  or  conservatory  to  the 
plaintiff ;  and  that  the  defendant  having 
taken  possession  of  the  said  premises  at 
Wavertree  aforesaid,  the  plaintiff  re- 
quested the  defendant  to  permit  her  to 
remove  the  said  greenhouse  or  conser. 
vatory,  but  the  defendant  refused  and 
wrongfully  kept  possession  of  the  same. 
The  plaintiff  claimed  (1)  delivery  of  the 
said  greenhouse  or  conservatory  ;  (2)  IQL 
damages  for  its  detention ;  (3)  in  the 
alternative  200Z.,  the  value  thereof. 

By  the  statement  of  defence  the  de* 
fendant,  after  denying  the  allegations 
contained  in  the  statement  of  claim,  and 
after  denying  that  the  said  greenhouse 
was  ever  a  tenant's  fixture,  or  remove - 
able  as  such  by  the  lessee,  alleged  in  the 
alternative,  that  even  if  such  allegations 
were  true,  that  long  prior  to  the  alleged 
sale  of  the  said  greenhouse  and  conser- 
vatory to  the  plaintiff,  and  to  the  demand 
by  her  to  be  permitted  to  remove  the 
same,  the  said  lessee  Jackson  had,  by 
reason  of  a  breach  of  covenant,  forfeited 
his  lease  of  the  said  messuage  and  pre- 
mises, and  the  defendant  the  lessor  had, 
under  the  powers  reserved  to  him  by  the 
said  lease,  re-entered  upon  the  said  mes- 
suage and  premises,  and  re-possessed  the 
same,  and  the  said  tenancy  and  the 
possession  of  the  said  lessee  had  deter- 
mined and  ended,  and  the  said  fixtures 
had  become  the  property  of  the  defen- 
dant,  and  the  plaintiff  was  not,  nor  is, 
entitled  to  remove  the  same.  And 
further  that  the  alleged  sale  to  the  plain- 
tiff, and  the  alleged  demand  by  her  for 
permission  to  remove  the  said  fixture, 
did  not  take  place  until  after  the  said 
Jackson,  the  lessee,  had,  with  the  know- 
ledge and  consent  of  the  said  Hargrove, 
surrendered  his  lease  of  the  said  mes- 
suage and  premises  to  the  defendant, 
and  given  up  to  the  defendant  posses- 
sion of  the  same;  and  the  tenancy  had 
been  determined  by  the  oaid  surrender, 
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and  tbe  defendant  had  re-entered  npon 
possession  of  the  same,  and  the  said 
fixture  had  become  the  property  of  the 
defendant,  and  that  tinder  the  circnm- 
stances  aforesaid,  the  plaintiff  was  not 
entitled  to  remove  the  same. 

And  farther  that  even  if  the  plaintiff 
ever  acquired  any  right  to  remove  the 
said  fixture  by  reason  of  the  said  alleged 
sale,  the  plaintiff  did  not  remove  or  seek 
to  remove  the  same  within  a  reasonable 
time  after  the  surrender  of  the  lease. 

Sersckelly  for  the  plaintiff. 

Charles  Bussell  and  W,  B,  Kennedy ,  for 
the  defendant. 

The  arguments  and  facts  appear  suffi- 
ciently in  the  judgment.  In  addi- 
tion  to  the  cases  cited  in  the  judg- 
ment the  following  were  referred  to: — 
Euffey  V.  Henderson  (1)  Heap  v.  Barton 
(2),  Pugh  V.  Arion  (3),  Lee  v.  Oashell 
(4),  Oastler  v.  H&iiderson  (5). 

Denhan,  J.  (on  Dec.  21),  delivered 
judgment  as  follows: — 

ThiB  was  an  action  brought  to  try  the 
right  of  the  plaintiff  to  remove  a  green- 
house, which  the  defendant  denied,  on 
the  grounds  to  be  mentioned  presently. 

The  defendant  was  the  owner  of  cer- 
tain premises  of  which  one  Jackson  was 
tenant  under  a  lease  for  fourteen  years 
from  the  2nd  of  April,  1876.  Jackson 
being  anxious  that  the  defendant  should 
put  up  a  greenhouse  for  him,  and  this 
having  been  refused,  on  the  4th  of  May, 
1876,  a  letter  was  sent  to  him  by  the 
defendant's  agent  containing  the  follow- 
ing words : — "  Mrs.  James  is  willing  to 
give  you  an  undertaking  that  you  shall 
be  at  liberty  to  remove  any  glass 
houses  you  wish  to  put  up."  Thereupon 
Jackson  erected  the  greenhouse  in  ques- 
tion, at  a  cost  of  2002.,  which  was  so 
imbedded  in  brickwork  and  deep  in  the 
soil  that  it  was  admitted  that  it  could 

(1)  17  Q.B.  Rep.  674 ;  s.  c.  21  Law  J.  Rep. 
Q.B.  49. 

(2)  21  Law  J.  Rep.  C.P.  16?. 

(3)  38  Law  J.  Rep.  Ghanc  619 ;  s.  c.  Law  Rep. 
8  £q.  626. 

(4)  46  Law  J.  Rep.  Q.B.  640;  s.  c.  Law  Rep. 
Q.B.  D.  700. 

(5)  46  Law  J.  Rep.  Q.B.  607 ;  s.  c.  Law  Rep. 
2  Q.B.  J>.  676. 

Vol.  47.— Q3.,  C.P.  &  Exch. 


not,  in  the  absence  of  agreement,  have 
been  removable. 

On  the  4th  of  April,  1877,  Jackson's 
partners  in  business  having  discovered 
that  he  was  indebted  to  the  firm,  he 
gave  them  a  bill  of  sale  whereby  he 
assigned  to  one  Hargrove,  amongst  other 
things,  all  the  greenhouses  and  conserva- 
tories on  the  premises,  and  gave  the 
assignee  power  to  enter  and  sell  the 
fixtures  covered  by  the  bill  of  sale. 
Hargrove  entered  on  the  4th  of  April, 
and  the  greenhouse  in  question  was  ad- 
vertised for  sale,  and  offered  for  sale  at 
an  auction  of  Jackson's  chattels,  but  not 
then  bought.  The  auction  took  place  on 
the  2nd,  3rd,  and  4th  of  Ma^,  1877. 
After  the  auction  the  plaintiff,  Mrs. 
Moss,  entered  into  negotiations  with  the 
auctioneer.  On  the  10th  of  May  she 
made  an  offer  of  15Z.,  which  was  in- 
creased to  20Z.  on  a  subsequent  day,  and 
accepted  on  the  7th  of  June.  In  the 
meantime  the  auctioneer  who  had  been 
in  possession  for  Hargrove  under  his  bill 
of  sale,  and  kept  the  keys  of  the  pre- 
mises, on  the  11th  of  May,  1877, 
through  Messrs.  Forshaw  &  Hawkins, 
Hargrove's  solicitors,  sent  the  keys  to 
the  defendant's  solicitors,  and  on  the 
14th  of  May  the  defendant  took  posses- 
sion. On  the  7th  of  June  notice  was 
sent  to  the  defendant's  solicitors  of  the 
sale  to  the  plaintiff,  and  that  the  pur- 
chaser was  about  to  remove  the  green- 
house. They  denied  the  plaintiffs  right 
to  remove. 

There  was  a  covenant  in  the  lease  pro- 
viding that  a  forfeiture  should  be  created 
by  any  alienation  of  the  premises  without 
leave  of  the  lessor,  and  one  question 
argued  was  whether  the  assignment  of 
the  greenhouses  and  conservatories  had 
of  itself  worked  such  a  forfeiture  as 
from  the  day  of  the  assignment,  the  4th 
of  April,  1877.  To  this  it  was  answered 
that  Hargrove,  after  the  assignment^  had 
paid  a  quarter's  rent,  due  the  1st  of  May, 
to  the  defendant's  solicitor,  which  it  was 
contended  would  amount  to  a  waiver  of  the 
forfeiture,  but  inasmuch  as  it  was  proved 
that  when  that  rent  was  received  the 
solicitor  was  not  aware  of  the  assignment, 
I  think  that  that  answer  fiskiled.  I  am, 
however,  of  opinion,  that  it  was  not  ne- 
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cessary  to  resort  to  the  supposed  waiyer 
for  an  answer  to  the  supposed  forfeiture 
on  the  4th  of  April,  for  I  think  that  it 
would  not  have  been  competent  for  the 
defendant  to  treat  the  bill  of  sale  as  a 
forfeiture  so  long  as  the  term  was  in 
existence.  The  bill  of  sale  was  only  a 
conveyance  of  chattels  and  of  a  green- 
house, which  during  the  term  it  would 
have  been  impossible  for  the  defendant 
to  touch,  and  I  think  it  would  be  wholly 
'inequitable  to  hold  that  during  the  term 
the  lessee  might  not  have  given  Hargrove 
full  power  to  enter  and  sell  a  greenhouse 
which  he  himself  might  have  entered 
and  sold.  I  am,  therefore,  of  opinion 
that  the  tenancy  still  continued  notwith- 
standing the  bill  of  sale  of  the  4th  of 
April,  and  that  that  alone  worked  no 
forfeiture  of  the  lease,  and  if  the  green- 
house had  been  sold  at  the  auction 
there  would  have  been  nothing  to  prevent 
either  Jackson  or  Hargrove  or  the  plain- 
tiff, if  she  had  then  purchased  Hargrove's 
interest  in  the  greenhouse,  from  remov- 
ing it. 

But  it  was  said,  on  behalf  of  the  defend- 
ant, that  the  facts  shewed  that,  at  least  as 
early  as  the  14th  of  May,  there  had  been 
a  surrender  of  the  lease  by  operation  of 
law.  This  was  contested  at  the  trial, 
but  I  think  it  clear  that  it  was  so.  On 
the  argument  before  me  it  was  agreed 
that  I  should  find  as  a  fact  whether  there 
was  a  surrender,  and  if  I  thought  there 
was  evidence  of  it  to  go  to  a  jury.  The 
evidence  of  it  was  that  Hargrove  having 
got  the  keys  of  the  premises,  presumably 
from  Jackson,  gave  them  up  to  the  de- 
fendant, claiming  no  right  to  the  pre- 
mises; that  Jackson  claimed  no  right 
after  the  day  on  which  Hargrove  entered ; 
and  that  from  the  14th  tiie  defendant, 
the  lessor,  had  full  possession  of  the  pre- 
mises without  any  attempt  on  the  part  of 
the  lessee  to  retake  possession  or  demand 
the  keys. 

Then,  granting  that  Hargrove  had  a 
right  to  enter  and  remove  the  conserva- 
tory on  the  14th  of  May,  the  question 
remains  whether  the  plaintiff,  who  only 
became  the  purchaser  from  Hargrove  on 
the  7th  of  June,  has  any  such  right. 
The  defendant  contended  that  he  had 
not,  because  the  greenhouse  being  a  fix- 


ture, though  removable  by  Jackson  during 
his  term,  could  not  be  removed  afterwards. 
To  this  it  was  answered  that  though 
that  would  be  so  in  the  case  of  a  term 
which  expired  by  effluxion  of  time,  it  was 
not  so  where,  as  in  the  present  case,  the 
lease  had  been  surrendered  to  the  land- 
lord by  the  tenant  before  the  expiration 
of  the  term,  and  the  case  of  The  London 
Loan  and  Discount  Company  v.  Drake  (6), 
which  was  cited  for  the  purpose,  seems 
to  me  to  establish  that  the  tenant  could 
not  by  surrendering  the  term  deprive  his 
own  mortgagee,  Hargrove,  of  his  right  to 
sever  the  fixture  in  question,  at  all  events 
within  a  reasonable  time  of  such  sur- 
render. The  case  of  Saint  v.  PiUey  (7) 
shews  that  the  expiration  of  the  lease  by 
surrender  does  not  necessarily  prevent  a 
purchaser  of  fixtures  from  removing 
them  within  a  reasonable  time  of  his 
learning  of  the  surrender. 

In  the  present  case,  however,  the  plain- 
tiff only  bought  the  greenhouse  in  ques- 
tion on  the  /th  of  June,  u  e.,  more  than 
three  weeks  after  the  surrender  of  the 
term,  and  it  does  not  appear  that  she 
then  did  more  than  purchase  the  green- 
house from  Hargrove,  as  though  it  were 
already  a  severed  chattel.  It  does  not 
appear  that  any  negotiation  was  going 
on  between  the  defendant  and  Jackson, 
or  Hargrove,  or  anybody  else  during  the 
intermediate  time,  or  that  the  defendant 
had  any  notice  of  the  plaintiff's  purchase 
until  after  the  7th  of  June. 

Under  these  circumstances,  having  by 
consent  of  the  parties  power  to  decide 
whether  the  claim  to  remove  was  made 
within  a  reasonable  time,  I  feel  obliged 
to  come  to  the  conclusion  that  it  was  not, 
for  I  can  see  no  reason  at  all  why  Har- 
grove, if  he  intended  to  remove  the 
greenhouse,  should  not  have  done  so 
unmediately  upon  the  surrender,  which 
was  called  to  his  attention  through  his 
solicitors  as  early  as  the  14th  of  May. 
The  reason  he  did  not  do  so  was  pro- 
bably because  he  thought  it  more  con- 
venient to  wait  until  he  had  obtained  a 
purchaser  who  would  take  the  burthen 

(6)  6  Com.  B.  Bep.  N.S.  798 ;  s.  c  28  Law  J. 
Rep.  C.P.  297. 

(7)  44  Law  J.  Bep.  Exch.  33 ;  8.  c.  Law  Rep. 
10  Exch.  137. 
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of  removal  together  with  the  property ; 
but  I  do  not  think  he  had  a  right  as 
against  the  defendant  to  delay  the  matter 
for  that  purpose  beyond  a  reasonable 
time,^  without  her  consent,  of  which  I 
see  no  evidence;  and  on  this  ground  I 
think  the  case  is  distinguished  from  both 
of  those  cited,  and  becomes  one  in  which 
the  greenhouse,  being  a  fixture  not  re- 
moved within  the  time  allowed  by  the 
law,  is  on  the  same  footing  as  the  rest  of 
the  premises,  and  is  now  the  property  of 
the  defendant.  I  therefore  give  judg- 
ment for  the  defendant. 

Judgment  for  the  defendant. 


Solicitors — W.  W.  Wjnne,  agent  for  H.  Forshaw 
&  Hawkins,  Liverpool,  for  plaintiff;  J.  &  R. 
Gole,  agents  for  Evans  &  Lockett,  Liverpool, 
for  defendant. 


AND  THE  COMMISSIONERS  OP 
HEB  majesty's  WORKS  AND 
PUBLIC  BUILDINGS. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877         f^^QUS  ^^^  COMPANY  «.  DALTON 

April  26.< 
Dec.  11.   I 

Prescriptive  Easements — Bight  to  Lateral 
Support  for  Buildings  —  Presumption  of 
Grant  when  liable  to  he  rebutted. 

Any  presumption  arising  from  length  of 
enjoyment^  as  respects  the  easement  of 
lateral  support  to  buildings,  is  one  which  is 
open  to  he  rebutted. 

Where  it  is  established  that  no  grant  of 
such  an  easement  was  ever  made,  and  none 
can  be  implied,  the  presumption  from  mere 
enjoyment  faiU ;  amd  where  the  easement 
claimed  is  such  that  the  serment  oivner, 
whether  he  knows  of  the  fact  or  not,  has  no 
practical  means  of  resisting  its  acquisition, 
no  presumption  of  a  grant  can  arise. 

One  of  two  adjoining  houses  having  been, 
twenty-seven  years  before  the  accident, 
altered  internally  by  the  plavntiffs  so  a^  to 
be  made  to  rest  chiefly  on  a  pillar  built  on 
the  edge  of  their  land  and  contiguous  to 
thai  on  which  the  adjoining  house  of  the 
d^endants  stood,  fell  down  when  excava' 
turns  were  made  by  tJie  defendants  an  the 


site  of  their  house  which  they  had  pulled 
down,  and  by  reason  of  the  pillar  being 
deprived  of  the  lateral  support  previously 
afforded  by  the  soil  under  the  adjoining 
house  of  the  defendam,ts.  In  an  action  by 
t1^  plaintiffs  to  recover  damages  for  the  loss 
caused  by  the  fall  of  their  house  under  the 
above  circumstances,^^ 

Held,  by  Cockburn,  L.C.  J.,  and  Mellor, 
J.  {dissentiente  Lush,  J.),  that  the  mere  en- 
joyment of  the  lateral  support  for  the 
twenty-seven  years  did  not  give  to  the 
plaintiffs  a  right  to  such  support  as  against 
the  adjoining  ovmer,  no  grant  having  been 
made  or  assent  given,  and  none  being  to  be 
implied. 

By  Lush,  J. — That  the  house  of  the 
plaintiffs  had  acquired  the  status  of  an 
ancient  building ;  and  as  mere  alsence  of 
assent  will  not  prevent  a  right  to  support 
being  acquired,  the  defendants  were  respon- 
sible for  the  whole  of  the  damage  done,  of 
which  the  excavation  mxide  was  the  sole 
cause. 

This  was  an  action  brought  by  the 

?lamtifEs,  coachbuilders  at  Newcastle-on- 
'yne,  against  the  defendant  Dalton,  who 
was  a  builder  and  contractor,  and  the 
Commissioners  of  Works,  who  had  em- 
ployed Dalton  to  pull  down  a  house  and 
erect  upon  the  site  a  new  Probate  Re- 
gistry, for  damages  sustained  by  them 
by  the  destruction  of  their  manufactory 
and  warehouse,  which,  by  reason  of  the 
excavations  made  on  the  adjoining  land 
in  carrying  out  the  works  of  the  defend- 
ants, fell  down.  Plaintiffs'  premises  were 
undoubtedly  old  buildings  —  one  hun- 
dred years  at  least — and  had  been  a 
dwelling-house,  until  in  1849  they  were 
converted  into  a  coach  factory  and  ware- 
house, and  continued  to  be  so  used,  with- 
out ftirther  alteration,  until  they  fell 
down  in  January,  1876.  At  that  time 
the  Commissioners  of  Works  having 
lately  acquired  the  adjoining  premises, 
which  were  probably  coeval  with  plain- 
tiffs*, were  proceeding,  by  their  con- 
tractor, Mr.  Dal  ten,  to  pull  them  down. 
There  was  no  party- wall  between  the 
premises,  but  the  separating  wall  be- 
longed entirely  te  the  Commissioners' 
house;  so  that  when  the  latter  was 
pulled  down,  the  side  of  the  plaintiffs' 
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£Ekctoiy  was  open  and  the  interior  ex- 
posed. None  of  the  joists  or  beams  of 
plaintiffs*  premises  had  been  built  into 
the  wall  so  removed,  so  that  the  stability 
of  the  coach  factory  was  not  affected  by 
the  exposure  mentioned;  but  the  floors 
were  carried  upon  transverse  beams 
resting  in  their  own  front  and  back 
walls  at  one  end,  and  at  the  other  in  a 
trussed  girder,  carried  by  a  chimney- 
stack,  which  was  built  like  a  pillar,  from 
the  ground  to  the  roof,  in  the  middle  of 
the  side  adjoining  the  Commissioners' 
house.  This  chimney-stack,  which  was 
6  feet  6  inches' wide  and  2  feet  3  inches 
thick,  was  not  touched  by  the  defendants 
in  pulling  down  the  adjoining  house ;  but 
when  they  excavated  to  get  out  the  old 
foundations  and  put  in  new  ones,  al- 
though they  left  a  wall  of  earth  round 
the  pillar,  they  dug  below  it,  and  in 
consequeuce  the  pillar  fell,  and  with  it 
almost  all  the  plaintiffs'  building  was 
drawn  down  into  the  hole  made  by  the 
defendants.  Plaintiffs  had  previously 
warned  Dalton  and  the  clerk  of  the 
Works  of  the  danger  of  this  happening. 

The  premises  which  fell  were  used — 
the  two  lower  floors  as  shew  rooms  or 
warehouse  for  carriages,  and  the  second 
and  attic  floors  as  a  painting  and  trim- 
ming shop  and  store  room  respectively, 
and  had  been  similarly  used  for  more 
than  twenty  years.  The  area  of  each 
floor  was  about  360  square  feet.  The 
report  of  Mr.  Haswell,  an  architect,  used 
at  the  tria],  described  the  construction 
as  follows  : — "  The  joists  of  the  upper 
floors  are  placed  transversely  to  the 
building,  with  the  ends  resting  on  beams 
in  the  front  and  back  walls,  and  in  the 
middle  of  the  building  on  a  massive 
trussed  girder,  having  a  clear  span  of 
83  feet  6  inches.  The  south  end  of  this 
girder  rested  on  the  pillar  of  brickwork 
previously  mentioned;  hence  it  will 
clearly  be  seen  that  the  floors,  with 
their  super-imposed  weight,  were  carried 
])y  this  centre  pillar  of  brickwork  to  the 
extent  of  one-fourth  of  their  total  weight." 
The  total  weight  for  all  three  floors  being 
fifty. four  tons,  and  twelve  tons  being 
allowed  for  the  weight  of  the  pillar  itself, 
the  foundation  of  the  pillar  would  have 
to  carry  about  twenty-five  tons,  and  this 


it  had  carried,  without  any  signs  of 
shrinking,  since  1849.  Previous  to  1849, 
when  it  was  a  dwelling-house,  there  had 
been  internal  walls;  when  they  were 
remoyed,  the  trussed  beam  was  substi- 
tuted to  carry  the  floors  and  roof  as  above 
described. 

The  action  came  on  for  trial  before 
Lush,  J.,  at  Newcastle  at  the  Summer 
Assizes,  1876,  when,  after  the  evidence 
had  been  given,  two  points  were  raised 
on  the  part  of  the  defendants — First, 
that  Her  Majesty's  Commissioners  of 
Works  were  not  liable  because  they  had 
employed  a  contractor  to  do  the  work, 
including  the  proper  shoring  up  of  the 
adjoining  premises;  and  similarly  that 
Dalton,  the  contractor,  was  not  liable 
because  he  had  employed  a  sub-contractor 
to  do  the  excavating  work,  which 
actually  caused  the  mischief,  and  his 
contract  was  to  do  all  that  Dalton  was 
bound  by  his  contract  to  do.  Secondly, 
that  the  plaintiffs  were  not  entitled  to 
the  support,  by  the  adjoining  land,  of  the 
pillar,  carrying  as  it  did  the  weight  of 
the  three  floors;  that  they  had  not  ac- 
quired a  right  to  any  more  support  than 
would  be  necessary  for  the  pillar  itself, 
because  no  right  to  support  greater  than 
that  of  which  the  adjacent  owner  had 
notice  could  be  acquired  against  him  by 
mere  user. 

The  learned  Judge  held  on  the  first 
point  that  he  was  concluded  by  Bower 
V.  Feate  (1),  and  on  the  second,  that 
where  a  building  has  stood  for  twenty 
years  it  has  acquired  a  right  to  the  sup- 
port of  the  adjacent  soil,  and  such  right 
is  not  dependent  on  the  adjoining  owner 
having  notice  of  what  is  done  or  of  what 
weight  is  put  on  the  land,  nor  does  it 
rest  on  any  implied  grant.  A  verdict 
was  therefore  directed  for  the  plaintifis 
for  the  amount  in'  the  statement  of 
claim,  subject  to  a  reference  as  to  the 
damages. 

The  plaintiffs  set  down  the  case  on 
motion  for  judgment,  and  as  there  were 
demurrers  standing  for  argument,  it  was 
directed  that  the  two  should  be  heard 
together. 

The  plaintiffs  demurred  to  so  much  of 

(1)  46  Law  J.  Rep.  Q.B.  446;  s.  c.  Law  Rep. 
1  a.B.  Div.  821. 
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the  statements  of  defence  of  Dalton  and 
the  Commissioners  respectively,  as  al- 
leged that  the  defendants  were  not 
liable  for  any  damage,  trespass  or  injury 
caused  by  the  contractors  they  had  re- 
spectively employed  to  do  the  work. 

LUUer^  O,  Bruce  and  Bidley,  for  the 
plaintiffs,  moved  accordingly  .-—On  the 
first  point  raised  at  the  trial  and  by  the 
demnrrers  it  is  unnecessary  to  argae  here, 
as  the  Gonrt  is  boond  by  the  judgment 
in  Bower  v.  Peaie  (1). 

[  CocKBUEN,  L.C.J.  —  That  judgment 
seems  to  have  been  given  on  a  misappre- 
hension of  the  facts.  J 

On  the  second  point  it  is  submitted 
that  if  a  building  is  in  existence  for 
twenty  years,  then,  unless  anything  has 
been  done  clandestinely  (as,  e.g.,  under- 
mining), the  owner  has  obtained  a  right 
to  the  support  for  his  building  which  it 
has  so  enjoyed  for  all  time — Holmes  v. 
Powell  (2).  What  was  done  here  was 
done  openly  ;  the  change  from  a  dwelling- 
house  to  a  coach  warehouse  could  be  seen 
by  the  adjoining  owner,  and  also  the  cha- 
racter of  the  alterations.  The  onus  is  on 
him  to  shew  that  he  did  not  know.  But 
here  the  facts  shew  that  the  defendants 
had  full  notice.  To  require  a  special  notice 
to  be  given  would  involve  the  position 
that  without  notice  every  little  alteration 
in  a  house  would  deprive  the  owner  of 
right  to  support,  and  it  would  be  impos- 
sible to  say  what  the  rights  of  adjoining 
owners  at  any  moment  were. 

[CoCKBURN,  L.C.J. — How  is  a  neigh- 
bour to  protect  himself  against  your 
increasing  the  weight  upon  his  house  and 
soil  to  any  extent  ?] 

The  servient  owner  is  charged  with 
the  obligation  of  taking  care  that  an 
easement  is  not  acquired  against  him. 
This  is  analogous  to  the  case  of  window 
lights. 

[Mellob,  J. — No;  windows  always 
challenge  attention  at  oi;^ce.] 

It  often  is  no  hardship  to  support 
adjacent  buildings.  The  advantage  is 
mutual,  enabling  each  owner  to  build  up 
to  the  very  edge  of  his  land.  But  even 
if  it  be  a  hardship,  the  servient  owner  is 
as  much  bound  to  see  that  a  new  ease- 
(2)  8  De  Gez«  M.  k  G.  572. 


ment  is  not  acquired  as  that  one  is  not 
acquired  in  the  first  instance.  Ex- 
press notice  cannot  be  necessary;  but, 
whether  he  has  it  or  not,  he  could,  even 
then,  only  prevent  the  additional  burden 
by  digg^Dg  away  so  much  as  would  leave 
only  enough  to  support  the  house  in  its 
unaltered  state. 

[Mblloe,  J. — ^May  it  not  be  implied, 
from  the  nature  of  the  original  construc- 
tion, that  the  dominant  owner  cannot 
acquire  further  right  of  support  than 
that  originally  afforded  ?] 

The  right  is  said  not  to  arise  ori- 
ginally from  an  implied  grant — Smith  v. 
Martin  (3) — so  it  is  unnecessary  to  look 
at  its  origin.  This  right  to  support  is 
not  within  the  Prescription  Act — Bonomi 
V.  Backhouse  (4)  —and  so  not  within  the 
words  "as  of  right.**  Before  the  Pre- 
scription Act,  in  Qray  v.  Bond  (5)  a 
right  to  land  nets  on  the  bank  of  a  river 
enjoyed  publicly  for  twenty  years  was 
established  against  the  defendant,  who 
did  not  know  of  its  being  done,  a  former 
grant  being  presumed  from  the  user.  No 
special  notice,  therefore,  was  necessary. 
The  nature  of  the  user  on  which  this 
right  rests  has  not  been  altered  by  the 
Prescription  Act.  Public  user  is  sufli- 
cient  notice  ;  and  it  was  proved  here  that 
the  building,  as  altered,  was  of  proper 
construction  and  of  a  nature  known  to 
be  suitable  for  a  carriage  warehouse. 
The  servient  owner  can  see  its  charac- 
ter. 

[CocKBUEN,  L.C.J.  —  He  cannot  tell 
that  the  foundation  of  the  pillar  has  not 
been  strengthened.] 

The  dominant  owner  is  not  bound  to 
tell  him  that ;  and,  anyhow,  does  not  lose 
the  right  to  the  support  of  the  dwelling- 
house,  and  so  falls  within  Brotone  v. 
Eobins  (6). 

[CocKBUBN,  L.C.J.  —  The  defendants 
say  it  was  the  additional  weight  beyond 
that  of  the  dwelling-house  which  caused 
the     fall,    and     the    question    whether 

(8)  2  Wins.  Saond.  400. 

(4)  27  Law  J.  Rep.  Q.B.  378;  s.  c.  in  Exch. 
Ch. ;  28  Law  J.  Rep.  Q.B.  380;  a.  c.  in  H.L.  34 
Law  J.  Rep.  Q.B.  181 ;  s.c.  9  H.L.  Cas.  503. 

(6)  2  B.  &  B.  667. 

(6)  4  Hurl.  &  N.  186 ;  8.  c.  28  Law  J.  Rep. 
Exch.  250. 
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euongh  support  was  left  for  the  house 
only  was  not  put  to  the  jury.] 

8ir  James  Steplieny  'Hugh  Shieldj  and 
A.  E,  Hardy ^  for  the  Commissioners  of 
Works. — ^The  right  of  support  to  land  is 
an  incident  of  property,  not  an  easement, 
but  the  right  of  support  to  buildings  is 
an  easement.  It  is  doubtful  if  such  an 
easement  can  be  acquired  by  the  mere 
duration  of  the  building,  but  if  it  can, 
the  building  must  throughout  the  time 
have  been  in  the  state  needing  the  sup- 
port to  the  knowledge  of  the  owner  of 
the  servient  tenement — that  is  to  say, 
the  amount  of  the  easement  must  be  such 
as  the  owner  of  the  servient  tenement  is 
aware  of — Wyaii  v.  Harrison  (7),  the 
judgment  of  Lord  Tenterden,  at  p.  875. 
The  right  to  support  of  a  building  must 
have  its  origin  in  a  grant — Partridge  v. 
Scott  (8),  Alderson,  B.*s,  judgment,  at  p. 
228 ;  or,  if  in  easement,  it  can  only  be 
acquired  by  user  as  of  right  with  the 
knowledge  of  the  person  against  whom 
it  is  to  be  acquired.  The  case  of 
Solomon  v.  The  VirUers'  Company  (9) 
suggests  a  doubt  whether  such  a  right 
can  be  acquired  at  all.  The  easement  of 
light  is  peculiar,  and  its  analogy  is  not  a 
guide — Oale  on  Easements,  158 ;  Flight 
V.  Thomas  (10).  In  Humphries  v. 
Brogden  (11),  Lord  Campbell's  judg- 
ment has  reference  primarily  to  land 
only  in  its  natural  state ;  but  where  he 
cites  Hide  v.  Thomhorough  (12)  he 
points  out  how  the  doctrine,  when  ap- 
plied to  buildings  upon  land,  is  applicable 
only  when  acquiescence  and  knowledge 
on  the  part  of  the  owner  of  the  adjoining 
land  exists.  Parke,  B.,  in  the  last  case, 
lays  stress  on  the  knowledge  of  the  de- 
fendant. Generally  it  is  contended  that 
no  right  can  be  acquired  against  a  man 
where  he  can  do  nothing  to  prevent  the 
act,  and  a  grant  is  not  to  be  presumed 
from  user  where  it  is  not  natural  to  do 

(7)  3  B.  &  Ad.  871. 

(8)  3  Mee.  &  W.  220 ;  s.  c.  7  Law  J.  Rep. 
Exch.  101. 

(9)  4  Hurl.  &  N.  686 ;  s.  c.  28  Law  J.  Rep. 
Exch.  370. 

(10)  8  CI.  &  F.  231 ;  s.  c.  10  Law  J.  Rep. 
Exch.  629. 

(11)  12  Q.B.  Rep.  739;  s.  c  20  Law  J.  Rep. 
Q.B.  10. 

(12)  2  Car.  &  K.  260. 


anything  to  interrupt.  Compare  other 
oases,  such  as  air-  to  a  windmill — Webb 
V.  Bird  (13).  The  easement  here' alleged 
was  not  such  as  was  capable  of  interrup- 
tion. It  would  be,  as  the  Court  there 
said,  practically  so  difficult,  even  if  not 
absolutely  impossible,  to  interfere  with 
or  prevent  the  exercise  of  the  right 
claimed.  Smith  v.  Thackerah  (14)  shews 
that  support  to  buildings  is  not  a  right 
ex  jure  naturce,  Bonomi  v.  Backhouse  (4) 
and  Bowbotham  v.  Wilsmi^  (15)  do  not 
enter  into  the  consideration  of  the  differ- 
ence between  land  and  buildings;  they 
only  shew  that  support  of  land  is  an 
incident  of  property,  and  that  the  injury 
is  done  at  the  moment  when  the  land 
subsides.  Browne  v.  Bobvns  (6),  which 
has  been  cifeed,  does  not  go  far  enough  to 
include  this  case,  because  it  was  found 
there  that  some  damage  would  have  been 
caused  to  the  land  independently  of  the 
buildings. 

Herschell  and  Wheeler,  for  the  defendant 
Dalton. — This  subject  is  discussed  by 
Wood,  V.C,  in  Hunt  v.  Pec^  (16),  but 
there  is  no  authority  to  be  found  for  the 
proposition  that  an  easement  can  be 
gained  over  another  tenement,  except 
where  the  owner  of  the  servient  tenement 
could  have  prevented  that  being  done 
which  is  said  to. create  the  easement. 
This  is  expressly  laid  down  by  Willes,  J., 
in  Webb  v.  Bird  (13). 

[CocKBURN,  L.C.J.  —  Every  easement 
presames  acquiescence  ;  there  can  hardly 
be  said  to  be  acquiesence  where  resistance 
is  impossible.] 

Certainly  only  general  knowledge  can 
be  presumed,  and  if  there  are  special  cir- 
cumstances  which  the  building  itself  does 
not  necessarily  disclose,  special  notice 
must  be  given. 

[CoCKBURN,  L.C.J. — We  are  thrown 
back  on  the  old  doctrine  of  a  presumed 
grant.] 

Yes,  and  one  can  only  be  presumed  to 
grant  when  he  knows  what  he  is  granting. 

(13)  10  Com.  B.  Rep.  N.S.  268 ;  8.  c.  30  Law  J. 
Rep.  C.P.  384 ;  in  Exch.  Ch.  18  Com.  B.  Rep. 
N.S.  841 ;  8.  c.  31  liaw  J.  Rep.  C.P.  336. 

(14)  36  Law  J.  Rep.  C.P.  276. 

(16)  8  H.L.  Cas.  348 ;  6.  c.  30  Law  J.  Bep. 
aB.  49. 

(16)  1  Johns.  706 ;  s.  c.  i9  Law  J.  Rep.  Ohanc 
786. 
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O,  BrucBy  in  reply. — It  is  not  neces- 
sarily referable  to  a  presumed  grant,  there 
may  be  an  absolute  right ;  there  are  dicta 
to  this  effect,  though  it  has  not  been  ab- 
solutely BO  decided,  and  a  presumed  grant 
is  only  a  speculative  reason  for  the  exist- 
ence of  such  rights  or  easements. 

[CocKBURN,  L.C.J. — ^The  question  of 
notice  only  arises  if  you  establish  the 
right.] 

Cur.  adv,  vnlt. 

The  following  judgments  were  delivered 
on  December  11 : — 

Lush,  J. — The  plaintiffs  are  owners  in 
fee  of  a  coach  factory  at  Newcastle-upon- 
Tyne.  The  defendant  Dalton  is  a  builder, 
who  had  been  employed  by  the  Commis- 
sioners of  Works  and  Buildings,  under  a 
contract,  to  take  down  a  house  adjoining 
to  the  plaintiffs'  fEtctoir,  and  to  erect  in 
its  stead  a  building  to  be  used  as  a  Pro- 
bate office. 

The  action  is  brought  for  excavating 
the  soil  of  the  adjoining  property,  on 
which  the  Probate  office  was  to  be  built, 
to  such  a  depth,  as  left  the  foundation  of 
that  part  of  the  coach  factory  without 
sufficient  lateral  support,  and  thereby 
causing  the  factory  to  fall. 

The  two  houses  were  apparently  built 
at  the  same  time,  and  were  estimated  to 
be  upwards  of  a  hundred  years  old.  They 
were  divided  by  a  wall,  which  belonged 
to  the  house  pulled  down,  and  which  wall 
had  been  taken  down  by  the  defendants 
without  injury  to  the  factory. 

Up  to  the  year  1849,  being  about 
twenty-seven  years  before  the  accident, 
both  houses  had  been  occupied  as  dwell- 
ing houses ;  but  in  that  year  the  plaintiffs' 
predecessor  converted  his  house  into  a 
coach  flEMstory,  and  to  adapt  it  to  this  pur- 
pose  he  removed  the  internal  walls,  and 
erected  on  his  own  soil,  close  to  and  in 
contact  with  so  much  of  the  dividing 
wall,  a  large  stack  of  brickwork,  serving 
the  twofold  purpose  of  a  chimney  stack, 
and  also  of  a  support  to  the  main  girders, 
which  had  to  be  put  in  to  sustain  the 
floors.  These  eirders  were  inserted  into 
the  stack  on  the  one  side,  and  into  the 
plaintiffs'  wall  on  the  opposite  side,  and 
were  strongly  secured  with  braces  and 


struts,  and  they  thus  formed  the  main 
support  of  the  upper  stories  of  the  fac- 
tory. When  the  defendants  removed  the 
dividing  wall  they  left  this  stack  un- 
touched and  erected  on  the  site  of  the 
dividing  wall  a  temporary  wooden  gable, 
so  as  to  protect  the  factory  while  the  new 
building  was  in  progress.  There  had  been 
no  cellarage  in  the  adjoining  house,  and 
it  was  not  disputed  that  if  none  had  been 
made,  the  stack  and  the  factory  would  not 
have  been  affected  by  the  alterations. 

The  defendants,  however,  having  re- 
moved the  dividing  wall  and  erected  the 
temporary  gable  proceeded  to  dig  to  the 
depth  of  several  feet  below  the  level  of 
the  foundation  of  the  plaintiffs'  stack, 
leaving  a  thick  pillar  of  the  original  clay 
around  the  stack  for  the  purpose  of  sup- 
porting it  during  the  erection  of  the  new 
dividing  wall.  This  pillar,  however, 
large  as  it  was,  proved  to  be  insufficient 
after  exposure  to  the  air ;  and  before  the 
foundation  of  the  new  building  had  been 
completed  it  gave  way,  and  the  stack 
sunk  and  fell,  drawing  after  it  the  entire 
factory. 

Under  these  circumstances  it  was  con- 
tended on  behalf  of  the  defendants — 1st, 
that  the  plaintiffs'  factory  was  not  entitled 
to  the  support  of  the  adjacent  soil ;  2nd, 
that  at  aU  events  the  Commissioners  of 
Works  and  Buildings  were  not  respon- 
sible for  the  negligence  of  the  contractor 
in  not  leaving  sufficient  support  or  not 
properly  shoring  up  the  chimney-stack. 

These  points  were  reserved  at  the  trial 
which  took  place  before  me  at  Newcastle, 
at  the  Summer  Assizes,  1876,  and  a  ver- 
diet  was  entered  for  the  plaintiffs,  subject 
to  the  questions  of  law,  and  to  a  reference 
to  an  arbitrator  to  assess  the  damages  in 
case  the  verdict  should  stand  against  both 
or  either  of  the  defendants. 

We  expressed  our  opinion  during  the 
argument  that  upon  the  subordinate  ques- 
tion of  the  liability  of  the  Commissioners 
for  the  acts  of  the  contractor,  we  werebound 
by  the  case  of  Bower  v.  Peate  (1),  but  we 
took  time  to  consider  our  judgment  upon 
the  main  question,  namely,  whether  the 
plaintiffs  had  acquired  a  nglit  to  the  sup- 
port of  the  adjacent  soil  for  their  building, 
especially  having  regard  to  the  fact  that 
it  nad  been  alte^  from  a  dwelling-house 
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to  a  factory,  and  that  the  adjacent  soil 
had  thereby,  and  by  the  use  made  of  the 
altered  fabric,  been  burdened  with  con- 
siderable additional  weight  beyond  what 
it  had  to  bear  when  the  house  was  ori- 
ginally built. 

It  was  not  suggested,  nor  was  there 
any  ground  for  the  supposition,  that  up 
to  the  moment  of  the  fall  the  factory 
was  not  a  perfectly  sound  and  stable 
building,  nor  that  any  alteration  had  been 
made  in  it  since  its  conversion  from  a 
dwelling-house  in  the  year  1849.  It  had, 
therefoi'e,  stood  for  twenty-seven  years  in 
the  condition  in  which  it  was  immediately 
before  the  accident,  having  had  during 
all  that  time  the  support  of  the  adjacent 
natural  soil. 

The  right  to  support  from  the  adjacent 
soil  and  the  right  to  lights,  which  are 
distinguished  as  negative  easements, 
bear  a  close  analogy  to  one  another. 
They  have  often  been  treated  aa  stand- 
ing on  the  same  footing,  and  the  only 
distinction  that  can,  as  it  appears  to 
me,  be  suggested  between  them  is,  that 
the  one  is  more  onerous  to  the  servient 
tenement  than  the  other.  For  the  one 
absolutely  deprives  the  adjoining  owner 
of  a  portion  of  his  land  for  building  pur- 
poses.  He  cannot  raise  any  erection  so 
near  to  the  windows  as  to  obstruct  the 
light,  whereas  the  claim  to  lateral  sup- 
port only  prevents  him  from  lessening 
that  measure  of  support  which  the  domi- 
nant tenement  has  enjoyed.  So  long  as  he 
prevents  the  latter  from  falling  or  sink- 
ing, which  he  may  generally  do  by  under- 
pinning or  other  contrivance,  he  may  use 
his  own  land  as  he  pleases.  It  is  to 
the  degree  and  not  the  kind  of  support 
that  the  dominant  owner  looks,  and  it  is 
that  alone  to  which  he  has  gained  a 
right. 

But  as  respects  the  acquisition  of  the 
right  the  two  claims  appear  to  me  to  be 
identical.  The  owner  who  builds  to  the 
extremity  of  his  land  may  open  windows 
overlooking  his  neighbour's  land.  He 
may  also  lay  his  foundations  as  much  or 
as  little  below  the  surface  of  his  soil  as 
he  pleases.  The  adjoining  owner  cannot 
object,  or  maintain  any  action  against 
him,  for  no  right  of  his  is  thereby  in^^ed. 
His  only  remedy  is  to  build  up  against 


the  windows,  or  take  away  the  support 
which  the  house  derives  from  his  soil, 
before  an  adverse  right  has  been  gained — 
see  Gross  v.  Lewis  (17).  What  if,  as  was 
the  case  here,  he  has  himself  already  built 
a  house  to  the  extremity  of  his  own  soil  P 

All  the  authorities  agree  that  a  build- 
ing which  has  acquired  the  status  of  an 
aiicient  building  is  protected  from  inva- 
sion of  its  easements  of  light  and  support. 
Down  to  the  time  of  James  1  it  was  the 
practice  to  prescribe  for  such  easements 
as  having  existed  from  the  time  of  legal 
memory — see  Bland  v.  Mosdy  (18),  and  it 
was  expressly  held  in  Bury  v.  Pope  (19) 
that  a  party  could  not  maintain  an  action 
for  a  nuisance  in  stopping  the  lights  of 
his  house,  unless  he  had  gained  a  right  in 
the  lights  by  prescription.  Theoretically, 
an  ancient  house  at  this  period  was  a 
house  which  had  existed  frt)m  the  time  of 
Bichard  1,  practically,  it  was  a  house 
which  had  been  erected  before  the  time 
of  living  memory,  and  the  origin  of  which 
could  not  be  proved.  But  it  afterwards 
came  to  be  settled  law,  that  an  uninter- 
rupted possession  of  light,  water  or  any 
other  easement  for  twenty  years,  afforded 
a  ground  for  presuming  a  right  by  g^rant, 
covenant  or  otherwise,  according  to  the 
nature  of  the  easements ;  and  if  mere  was 
nothing  to  rebut  the  presumption,  a  jury 
might  and  should  be  directed  to  act  upon 
it — see  2  Saund.  184,  note  2  by  Serjeant 
Williams. 

The  statute,  21  James  1.  c.  16,  which 
limited  the  time  of  making  an  entry  on 
lands  to  twenty  years,  seems  to  have  sug* 
gested  the  necessity  of  a  corresponding 
period  for  the  acquisition  of  these  ease- 
ments. The  earliest  recorded  case,  that 
I  am  aware  of,  was  in  1761.  In  that 
year  Wilmot,  J,,  ruled  that  where  a  house 
had  been  built  forty  years,  and  had  had 
light  at  the  end  of  it,  if  the  owner  of  the 
adjoining  ground  built  against  them,  so 
as  to  obstruct  them,  an  action  lay ;  *'  and 
this,''  he  said,  '*  is  founded  on  the  same 
reason  as  when  they  have  been  immemo- 
rial, for  this  is  long  enough  to  induce  a 
presumption,  that  there  was  originaUv 
some  agreement  between   the  parties. 

(17)  2  B.  &  C.  686. 

(18)  Cited  in  Aldred's  Case,  9  Co.  58a. 

(19)  1  Leo.  168  ;  s.  c.  Cro.  Eliz.  118. 
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And  he  added  that  twenty  years  was  suffi- 
cient to  give  a  man  a  title  in  ejectment 
on  which  he  may  recover  the  hoase  itself, 
and  he  saw  no  reason  why  it  should  not 
be  sufficient  to  entitle  him  to  any  ease- 
ment belonging  to  the  house. 

In  1769  the  same  learned  Judge  tried 
an  action  for  stopping  lights  which  had 
existed  for  sixty  years.  The  defendant 
offered  to  shew  that  the  lights  did  not 
exist  prior  to  that  period,  a  defence  which 
would  undoubtedly  have  destroyed  a 
claim  by  prescription,  and  which,  before 
the  time  of  James  1,  would  have  been 
held  good.  But  the  learned  Judge  over- 
ruled it.  "  K a  man,"  he  said,  "has been 
in  possession  of  a  house  with  lights  be- 
longing to  it  for  fifty  or  sixty  years,  no 
man  can  stop  up  those  lights.  Possession 
for  such  a  length  of  time  amounted  to  a 
grant  of  the  liberty  of  making  them.  It 
is  evidence  of  an  agreement  to  make 
them.  If  I  am  in  possession  of  an  estate 
for  so  long  a  period  as  sixty  years,  I  can- 
not be  disturbed,  even  by  a  writ  of  right, 
the  highest  writ  in  the  law.  If  my  pos- 
session of  the  house  canpot  be  disturbed, 
shall  I  be  disturbed  in  my  lights?  It 
would  be  absurd."  (2  Wm.  Saund.  175  a.) 

In  a  case  like  the  present,  which  came 
before  Lord  Ellenborongh  in  1808,  that 
learned  J^^g©  directed  the  jury  as  fol- 
follows  :  "  Where  a  man  has  bmlt  at  the 
extremity  of  his  land,  and  has  enjoyed  his 
building  above  twenty  years,  by  analogy 
to  the  rule  as  to  lights,  &c.,  he  has  ac- 
quired a  right  to  support,  or,  as  it  were, 
of  leaning  to  his  neighbour's  soil,  so  that 
his  neighbour  cannot  dig  so  near  as  to 
remove  that  support ;  but  it  is  otherwise 
of  a  house  newly  built." 

This  case  is  quoted  in  1  Selw.  N.P., 
10th  ed.  p.  485,  upon  the  authority  of 
Lawrence,  J. 

No  &ctB  are  stated,  and  it  is  probable 
that  no  rebutting  evidence  was  offered, 
and  that  this  may  account  for  the  strong 
way  in  which  the  proposition  was  put. 
Bnt  it  shews  that  at  all  events,  in  the 
absence  of  any  such  evidence,  Lord  Ellen- 
borongh considered  the  right  to  be  estab- 
lished by  an  uninterrupted  enjoyment  of 
twenty  years. 

In  1824  the  right  to  lights  which  had 
been  enjoyed  for  thirty-eight  years  came 
Voi«  47.— Q.B.,  C.P.  ^  Excw. 
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before  the  Court  of  Queen's  Bench  in 
Cross  V.  Lewis  (17).  In  delivering  judg- 
ment in  favour  of  the  rights,  Bayley,  J., 
says,  "  I  do  not  say  that  twenty  years* 
possession  confers  a  legal  right,  but  un- 
interrupted possession  for  twenty  years 
raises  a  presumption  of  right,  and  ever 
since  the  decision  of  Daru^inv.  tfptoi^  (20) 
it  has  been  held  that  in  the  absence  of 
any  evidence  to  rebut  that  presumption  a 
jury  should  be  directed  to  act  upon  it." 

"  It  has  been  argued  that  in  order  to 
found  such  a  presumption,  it  must  be 
shewn  that  the  first  act  was  illegal.  If 
so,  the  doctrine  of  presumption  can 
never  apply  to  windows;  for  a  person 
building  a  house — even  at  the  extremity 
of  his  own  land — may  lawfully  open 
windows  looking  towards  the  adjoining 
property.  If  his  neighbour  objects  to 
them  he  may  put  up  an  obstruci^on,  but 
that  is  his  only  remedy  ;  and  if  he  allows 
them  to  remain  xmobstructed  for  twenty 
years,  that  is  a  sufficient  presumption  of 
an  agreement  not  to  obstruct  them;" 
and  Holroyd,  J.,  who  tried  the  case, 
says,  "At  the  trial  I  considered  the 
windows  as  ancient  lights,  and  that  the 
plaintiff  had  a  right  by  law  to  enjoy 
them  ;  and  that  it  was  not  a  question  to 
be  determined  by  a  jury  without  some 
evidence  to  contradict  the  idea  of  their 

being  ancient A  man  may  on  his 

own  land  erect  a  house  with  windows 
looking  towards  his  neighbour's  premises. 
At  first  they  may  be  obstructed,  bnt  if 
no  interruption  is  offered,  he  may  at 
length  prescribe  for  them  as  ancient  win- 
dows, and  claim  to  have  them  free  from 
obstruction,  as  m  Bland  v.  Mosely  "  (18). 

It  is  not  suggested  in  this  judgment 
nor  in  any  other  judgment  that  I  am 
aware  of,  what  kind  of  evidence  would 
be  sufficient  to  rebut  the  presumption 
derived  from  twenty  years*  uninterrupted 
possession.  But  this  judgment  plainly 
teaches  what  would  not  be  sufficient. 

It  would  not  be  enough  for  the  adjoin- 
ing owner  to  say  to  the  building  owner, 
"  I  object  to  your  opening  windows  over* 
looking  my  land.**  To  make  his  objec- 
tion effectual  he  must  follow  it  up  by 
actual  obstruction.  That,  says  Bayley, 
J.,  "  is  his  only  remedy  ; "  and  Holroyd, 

(20)  2  Wm.  Saund.  176  c. 
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J.,  added,  ''at  first  they  may  be  ob- 
structed, but  if  uo  interruption  is  offered 
he  may  at  length  prescribe  for  them  as 
ancient  windows,"  evidently  meaning  by 
"  interruption  "  actual  physical  obstruc- 
tion. When  we  consider  that  at  this 
period  the  Courts  were  familiar  with  the 
doctrine  of  adverse  and  non-adverse  pos- 
session, which  grew  out  of  the  statute  of 
James  1st,  it  is  not  difficult  to  surmise 
what  kind  of  evidence  would  be,  in  the 
minds  of  the  Judges,  proper  evidence  to 
rebut  the  presumption  derived  from 
actual  uninterrupted  enjoyment.  The 
building  owner  would  not  ask  his  neigh, 
hour  for  his  permission  to  enable  him  to 
build  his  own  house,  where  and  how  he 
pleased  on  his  own  land.  Tf  he  asked 
anything,  it  would  be  that  his  neighbour 
would  forbear  to  exercise  his  right  to  ob- 
struct the  windows  he  intended  to  open, 
or  to  take  away  the  adjacent  soil  upon 
which  his  house  depended  for  support. 
It  was  not  an  unusual  thing  before  the 
Prescription  Act  for  the  adjoining  owner 
to  grant  what  was  called  a  *'  lease  *'  of  the 
lights  overlooking  his  premises.  Many 
such  instances  have  come  before  the 
Court;  and  one  such  occurs  in  a  case 
now  pending  in  this  Division  in  a  rule 
for  a  new  trial.  I  refer  to  the  case  of 
Hunt  V.  The  City  of  London  Real  Property 
Company  (21).  Another  mode  of  pre- 
serving the  right  of  the  adjoining  owner 
was  to  exact  periodical  payment  from  the 
building  owner  as  an  acknowledgement 
that  he  held  his  lights  upon  sufferance. 
An  instance  is  found  in  the  remarkable 
case  of  The  Plasterers'  Company  v.  The 
Parish  Clerks*  Company  (22),  where  it 
appeared  that  ten  shillings  a  year  had 
been  paid  ever  since  the  Fire  of  London 
as  an  acknowledgement  of  the  right  of 
the  adjoining  owner  to  obstruct  the 
^  lights  when  he  pleased. 

I  conclude,  therefore,  that  the  mere 
absence  of  assent,  or  even  the  express 
desire  of  the  adjoining  owner,  would  not 
prevent  the  right  to  light  and  support 
from  being  acquired  by  uninterrupted 
enjoyment ;  and  that  nothing  sbort  of  an 
agreement,  either  express  or  to  be  im- 

(21)  47LawJ,  Rep.  Q.B.  42. 

(22)  6  Exch  Eep.  680 ;  b.  c.  20  Law  J.  Rep. 
£xcb.  362. 


plied  from  payment  or  other  acknow- 
ledgement, that  the  adjoining  owner 
shall  not  be  prejudiced  by  abstaining 
&om  the  exercise  of  his  right,  would 
suffice  to  rebut  the  presumption.  In 
other  words,  that  it  would  be  presumed, 
after  the  lapse  of  twenty  years,  that  the 
easement  had  been  enjoyed  by  virtue  of 
some  grant  or  agreement,  unl^  it  were 
proved  that  it  had  been  enjoyed  by  suf- 
ferance. 

This  was  the  state  of  the  law  as  to 
this  class  of  easements  at  the  time  the 
Prescription  Act,  2  A  3  Will.  4.  c.  71, 
passed.  That  Act,  by  the  3rd  section, 
distinguishes  lights  from  all  other  ease- 
ments, and  deals  with  them  in  a  different 
manner.  It  converts  twenty  years'  actual 
enjoyment  into  a  right  absolute  and  in- 
defeasible, "  unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  consent 
made  or  given  for  that  purpose  by  deed 
or  writing.*' 

Payment  of  rent  or  other  acknow- 
ledgement therefore  no  longer  keeps 
open  the  right  of  the  adjoining  owner  to 
obstruct  lights ;  and  in  the  case  of  The 
Plasterers'  Company  v.  The  Parish  Clerks* 
Company  (22),  just  mentioned,  it  was 
held  that,  although  the  plaintiffs  bad 
paid  the  agreed  acknowledgement  for 
nearly  200  years,  the  right  of  the  adjoin- 
ing owner  to  build  against  them  was 
taken  away  by  the  Act. 

But  the  particular  easement  in  ques- 
tion is  not  provided  for  by  the  Prescrip- 
tion Act.  The  2nd  section  points  to 
affirmative  easements  only;  to  such  as 
are  gained  by  an  active  assertion  of  right 
in  some  form  or  other,  and  which  are 
capable  of  being  opposed  in  their  incep- 
tion—see Webb  V.  Bird  (13). 

In  erecting  a  building  on  his  own  land, 
the  owner  does  no  more  than  make  a 
lawful  use  of  his  own  property.  He 
makes  thereby  no  assertion  of  riffht 
against  his  neighbour,  and  the  latter  has 
no  power  to  prevent  and  no  right  to 
complain  of  the  erection. 

As  the  writ  of  right  has  been  abolished 
and  the  Limitation  Act  now  in  force  (3 
&  4  Will.  4.  c.  27),  which  passed  subse- 
quently to  the  Prescription  Act,  abolishes 
also  the  distinction  between  adverse  and 
non-adverse  possession,  the  reasoning  of 
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Wilmot,  J.,  has  a  force  beyond  what  it 
had  when  his  jndgments  were  given. 

The  law  of  lights  having  been  settled 
by  the  Prescription  Act,  any  argument 
drawn  from  the  Limitation  Act  applies 
only  to  snch  an  easement  as  the  one  in 
question  which  was  left  untouched  by 
tiie  Prescription  Act.  It  seems  to  me  to 
be  the  necessary  consequence  of  the 
Inmiiation  Act,  that  such  an  easement 
should  be  gained  by  a  length  of  enjoy- 
ment commensurate  with  that  by  which 
a  title  to  the  house  is  gained.  It 
would  be  a  strange  anomaly  to  hold 
that  a  title  to  the  house  should  be  ac- 
quired and  not  a  title  to  that  which  is 
essential  to  its  existence;  that  the  law 
which  bars  the  owner  from  recovering 
the  tenement  itself,  after  he  has'  ac- 
quiesoed  in  a  usurped  ownership  by 
another  for  twenty  years,  yet  leaves  him 
at  liberty,  if  he  happens  to  be  adjoining 
owner,  to  let  it  down  and  destroy  it  alto- 
gether, by  taking  away  that  which  has 
been  its  natural  support  durine  the 
whole  period.  I  cannot  help  thmkiug 
tiiat  the  revolting  fiction  of  a  lost  grant 
may  now  be  discarded  in  view  of  the 
necessary  effect  of  the  Limitation  Act 
upon  such  an  easement  as  this. 

It  is,  however,  unnecessary  in  this 
case  to  base  my  judgment  on  this  ground. 
If  the  right  to  support  still  rests  on 
the  doctrine  of  presumption,,  no  facts  are 
shewn  which,  in  my  opinion,  are  admis- 
sible to  rebut  it.  For  nothing  is  shewn 
except  that  the  adjoining  owner  was  not 
asked  for  and  did  not  give  his  assent  to 
the  alteration  of  the  house  into  a  factory, 
and  this,  for  the  reasons  already  given, 
cannot  in  my  opinion  be  held  to  consti- 
tute rebutting  evidence.  If  notice  to 
the  adjoining  owner  that  an  additional 
burden  has  been  cast  upon  his  land,  be 
an  ingredient,  that  is  disposed  of  by  the 
fact  that  the  conversion  of  the  dwelling- 
house  into  a  factory,  and  the  use  of  the 
premises  as  a  &ctory  during  twenty-seven 
years,  were  things  open  and  notorious. 

There  are  here,  then,  all  the  elements 
which  go  to  make  up  the  ordinary  pre- 
sumption, unmixed  with  any  rebutting 
element.  If  such  a  length  of  enjoyment 
under  such  circumstances  does  not  create 
a  right  to  support  from  the  adjacent  soil, 
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then  no  building,  the  date  of.  whose 
origin  can  be  proved,  can  claim  it.  For 
the  Common  Law  does  not  present  any 
alternative  to  the  time  of  legal  memory, 
except  twenty  years'  enjoyment.  This 
would  be  an  alarming  doctrine,  especially 
at  the  present  day,  when  a  very  small 
proportion  of  the  owners  of  houses  now 
standing  could  rest  their  title  to  support 
upon  immemorial  enjoyment. 

Of  the  cases  subsequent  in  date  to 
those  I  have  quoted^  the  first  is  Wyati  v. 
Harrison  (7).  This  was  an  action  similar 
to  the  present,  but  the  declaration  did 
not  allege  that  the  house  was  an  ancient 
house,  or  that  it  had  existed  for  twenty 
years.  To  so  much  of  the  declaration  as 
charged  the  digging  so  near  to  the 
foundation  as  to  cause  the  house  to  &11, 
the  defendant  demurred,  and  the  Court 
gave  judgment  in  his  favour.  "What- 
ever the  law  might  be,"  said  Lord  Ten- 
terden,  "if  the  damage  complained  of 
were  in  respect  of  an  ancient  messuage, 
possessed  by  the  plaintiff  at  the  extremity 
of  his  own  land,  which  circumstance 
might  imply  the  consent  of  the  adjoining 
proprietor  at  a  former  time,  to  the  erec- 
tion of  a  building  in  that  situation,  it  is 
enough  to  say  that  in  this  case  the  build- 
ing is  not  alleged  to  be  ancient,  but  may, 
as  far  as  appears  from  the  declaration, 
have  been  recently  erected  ;  and  if  so, 
then  according  to  the  authorities  the 
plaintiff  is  not  entitled  to  recover." 

The  most  that  can  be  argued  from  this 
decision  is,  that  the  Court  does  not  seem 
to  be  free  from  doubt  whether,  if  the 
house  had  been  alleged  to  be  ancient,  the 
plaintiff  would  have  been  entitled  to  re- 
cover. 

The  next  case  in  order  of  time  is  Vodd 
V.  Rulme  (23),  a  case  exactly  resembling 
the  present.  The  house  was  in  fact 
thirty- five  years  old.  It  was  alleged  in 
some  counts  to  bo  an  ancient  house,  in 
others  to  be  more  than  twenty  years  old. 
The  defence  was  that  the  plaintiffs'  wall 
was  in  so  rotten  a  state  that  it  could  not 
have  been  effectually  shored  up ;  that  it 
had  only  a  slight  foundation,  and  was 
pressed  by  a  great  weight  of  rubbish  on 
the  plaintiffs'  premises,  and  that  even  if 
undisturbed,  it  could  not  hrive  stood  six 
(23)  1  Ad.  &  E.  493. 
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months.  Bolland,  B.,  directed  the  jnry  as 
follows — "  If  I  have  a  building  on  my  own 
land  which  I  leave  in  the  same  state,  and 
my  neighbour  dig  his  land  adjacent,  so  as 
to  pull  down  my  wall,  he  is  liable  to  an 
action.  If,  however,  I  had  loaded  my  wall 
so  that  it  had  more  on  it  than  it  could 
well  bear,  he  would  not  be  liable.**  And 
he  stated  the  question  to  be,  whether  the 
fall  WSU3  occasioned  by  the  defendants' 
negligence  (not  shoring  up)  in  which  case 
the  verdict  ought  to  be  for  the  plaintiffs ; 
or  by  its  own  infirmity,  in  which  case  they 
should  find  for  the  defendants.  The  jury 
found  for  the  plaintiffs.  A  rule  was 
obtained  for  a  new  trial  on  the  ground  of 
misdirection,  but  the  Court,  after  argu- 
ment, discharged  it,  thus  affirming  the 
right  to  support.  Partridge  v.  Scott  (8) 
followed  in  point  of  time  Dodd  v.  Holme 
(23).  The  action  was  brought  for  exca- 
vating coal  on  land  adjoining  to  the  plain- 
tiffs', and  so  letting  down  two  houses,  the 
one  an  ancient  house,  the  other  a  new  one. 
It  appeared  that  the  plaintiff  had  within 
twenty  years  excavated  under  the  ancient 
house,  so  that  the  question  as  stated  by 
the  Court  in  their  judgment  was  precisely 
the  same  as  to  both  houses.  ''  In  this 
case,"  said  Alderson,  B.,  in  delivering  the 
considered  judgment  of  the  Court,  "if  the 
land  on  which  the  plaintiff's  houses  were 
built  had  not  been  previously  excavated 
the  defendants  might  without  injury  to 
the  plaintiff  have  worked  the  coal  to  the 
extremity  of  their  own  land,  without  even 
leaving  a  rib  of  ten  yards  as  they  have 
done ;  and  if  the  plaintiff  had  ndt  built 
his  house  on  excavated  ground,  the  mere 
sinking  of  the  ground  itself  would  have 
been  without  injury.  He  has,  therefore, 
by  building  on  ground  insufficiently  sup- 
ported, caused  the  injury  to  himself  with- 
out any  fault  on  the  part  of  the  defend- 
ants, unless  at  the  time,  by  some  grant, 
he  was  entitled  to  additional  support  from 
the  land  of  the  defendants.  There  are  no 
circumstances  in  the  case  from  which  we 
can  infer  any  such  grant  as  to  the  new 
house,  because  it  has  not  existed  twenty 
years,  nor  could  the  right  to  any  easement 
have  become  absolute  even  under  Lord 
Tentorden's  Act,  until  after  the  lapse  of 
at  least  twenty  years  from  the  time  when 
the  house  first  stood  on  excavated  ground 


and  was  supported  in  part  by  the  defend- 
ants' land.*'  No  such  point  as  that  arises 
in  this  case.  Bonomi  v.  Backhouse  (4) 
involved  the  very  point  in  contest  here. 
There  was  a  difference  of  opinion  between 
the  Exchequer  Chamber  and  the  Court  of 
Queen's  Bench  upon  the  question,  whether 
the  Statute  of  Limitations  ran  from  the 
time  the  excavation  was  made  which  ulti- 
mately caused  the  sinking,  or  only  from 
the  time  the  damage  accrued  to  the 
ancient  house.  The  Court  of  Queen's 
Bench  held  that  the  act  of  excavating  was 
itself  wrongful,  and  that  the  statute  ran 
from  that  time.  The  Exchequer  Chamber 
held  that  the  plaintiff  had  no  cause  of 
action  until  actual  damage  done,  and  this 
decision  was  affirmed  by  the  House  of 
Lords.  The  damaged  building  was  forty 
years  old,  and  the  judgment  affirmed 
the  right  to  support  from  both  the  ad- 
jacent and  subjacent  soil. 

Hunt  V.  Peake  (16)  came  before  Vice- 
Chancellor  Wood  in  I860,  after  the  deci- 
sion of  the  Exchequer  Chamber  in  Bonomi 
V.  Backhouse  (4),  but  before  the  decision 
in  that  case  in  the  House  of  Lords.  It 
was  a  bill  to  restrain  the  defendants  frt>m 
working  any  mines  under  the  plaintiff's 
houses,  and  from  working  mines  adjacent 
thereto  so  as  to  cause  damage  or  injury  to 
the  foundations  of  the  houses.  The  Vioe- 
Chancellor  came  to  the  conclusion  that 
the  soil  would  have  fallen  if  there  had 
been  no  building,  and  therefore  found  it 
unnecessary  to  determine  the  question 
raised  in  the  present  case.  But  he  says 
in  the  course  of  his  judgment — **  Suppose 
a  person  has  for  twenty  years  remained 
in  the  enjoyment  of  a  privilege— has  an 
ancient  house  as  it  is  called  in  the  autho- 
rities— ^is  he  or  is  he  not  entitled  in  con- 
sequence of  having  had  that  house  for 
twenty  years  supported  as  it  was  sup- 
ported, to  continue  to  enjoy  the  privilege 
against  any  operations  of  his  neighbour 
in  the  adjoining  soil.  Upon  that  un- 
questionably I  do  find  considerable  discus- 
sion; and  perhaps  in  the  last  authority 
that  has  been  cited,  namely,  Solomon  v. 
The  Vintners'  Company  (9),  not  only  was 
there  considerable  discussion,  but  some 
doubt  was  thrown  upon  it ;  and  althoagh 
it  has  been  held  in  some  previous  autho- 
rities that  the  right  does  exist,  I  do  not 
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know  that  it  has  come  clearly,  pointedly 
and  precisely  in  question  in  the  former 
aathorities.  No  doubt  the  dicta  in  Bo- 
nomi  ▼.  Bcickhouse  (4)  and  Humphries  y. 
Brogden  (11)  are  clear  to  the  effect  that 
you  may  acquire,  by  a  twenty  years'  ac- 
quiescence  on  the  part  of  your  neighbour, 
a  right  to  the  easement,  or  whatever  it  is 
termed,  of  having  the  house  you  have 
added  to  your  own  soil  supported  by  your 
neighbour's  soil.  But  that  doctrine  has 
been  called  in  question  in  the  present  case 
and  was  called  in  question  in  the  case  of 
Solomon  v.  The  Vmtners'  Oompany  (9). 
That  case,  however,  was  not  quite  of  the 
same  character,  being  the  case  of  a  house 
which  leaned  upon  another,  and  had  come 
by  accident  to  be  supported  in  that  way." 
Further  on  the  Vice- Chancellor  says, 
however,  "  K  I  decided  upon  that  point 
(the  right  of  the  house  to  support)  all 
the  dicta,  for  I  doubt  whether  there  is  any 
precise  decision  upon  the  question,  are 
fieivourable  to  the  plaintiffs ;  but  1  have 
not  thought  fit  to  rest  their  rights  upon 
this  state  of  circumstances.  It  is  the 
ground  that  needs  support,"  &c.  Neither 
the  cases  cited  in  2  Saund.  nor  the  case 
before  Lord  EUenborough,  nor  Groaa  v. 
Lewis  (17)  were  cited  before  the  Vice- 
Chancellor,  nor  had,  as  I  have  said,  the 
case  of  Bonomi  v.  Backhouse  (4)  been 
heard  by  the  House  of  Lords.  If  that 
case  is  carefully  considered  it  can  hardly 
be  said  that  it  is  not  a  decision  involving 
this  very  point.  The  question  put  by  the 
House  to  the  Judges  assumes  the  right  of 
the  plaintiffs'  building  to  support  both 
from,  the  subjacent  and  adjacent  soil. 
It  is  in  these  words — **  A.  B.  is  the  owner 
of  a  house,  C.  D.  is  the  owner  of  a  mine 
under  the  house  and  under  the  surrounding 
land,  C.  D.  works  the  mine,  and  in  so 
doing  leaves  insufficient  support  to  the 
house.  The  house  is  not  damaged  nor  is 
the  enjoyment  of  it  prejudiced  until  some 
time  after  the  workings  have  ceased.  Can 
A.  B.  bring  an  action  at  any  time  within 
six  years  a^r  the  mischief  happened,  or 
must  he  bring  it  within  six  years  after 
the  workinflTS  rendered  the  support  in- 
sufficient ? ' 

It  appears  from  the  statement  of 
facts  in  that  case  that,  although  the 
defendants  had    worked  the  coal  under 
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the  plaintiffs'  house,  those  workings  did 
not  cause  the  subsidence,  but  the  subsid- 
ence was  caused  by  the  working  away  of 
the  pillars  of  coal  under  the  adjacent  land. 
Wilies,  J.,  in  delivering  the  judgment  of 
the  Exchequer  Chamber,  thus  states  the 
facts  upon  which  the  judgment  of  that 
Court  was  founded ;  and  which  judgment 
the  House  of  Lords  affirmed — "  The  plain- 
tiffs were  owners  of  the  reversion  of 
an  ancient  house.  The  defendants  for 
more  than  six  years  before  the  commence- 
ment of  the  action  worked  some  coal 
mines  280  yards  distance  from  tlie  house. 
No  actual  damage  accrued  until  within 
the  last  six  years.  The  question  is,  is  the 
Statute  of  Limitations  an  answer  to  the 
action  ?"  (See  28  Law  J.  Rep.  Q.B.  380.) 
The  House  of  Lords  evidently  thought  it 
immaterial  whether  the  workings  which 
caused  the  subsidence  were  under  or 
around  the  house ;  and  where  the  surface 
belongs  to  one  owner,  and  the  minerals 
beneath  to  another,  in  the  absence  of  any 
grant,  reservation  or  contract,  the  right 
to  vertical  support  must  stand  on  the 
same  footing  as  the  right  to  lateral  sup- 
port— see  Sogers  v.  Taylor  (24).  Neither 
the  adjacent  soil  nor  the  subsoil  can,  under 
these  circumstances,  be  worked  so  as  to 
cause  the  sur&u;e  land  to  subside,  nor  can 
an  artificial  burden  placed  on  the  land 
impose  a  servitude  on  the  one  or  the  other, 
until  the  erection  has  stood  twenty  years. 
I  have  intentionally  passed  by  the  case  of 
Solomon^  v.  The  Vintners*  Oompany  (9),  as 
well  as  that  of  Peyton  v.  The  Mayor  of 
London  (25),  because  those  cases  appear 
to  me  to  admit  of  other  considerations 
than  are  involved  in  the  present  case. 
The  plaintiffs  here  claim  the  support  of 
the  natural  soil  of  the  adjacent  land.  The 
plaintiffs  in  those  cases  claimed  a  con- 
tinuance of  artificial  support ;  namely,  the 
support  of  the  adjoining  buildinc^,  and 
that  without  shewing  whether  the  nouses 
were  originally  built  by  the  same  owner, 
at  the  same  time,  so  as  to  be  dependent  on 
each  other,  or  which  of  the  two  was  first 
built,  or  how  the  one  came  to  lean  upon 
the  other ;  or  whether  some  neighbouring 
sewer  or  other  excavation  caused  both  to 

(24)  2  Hurl.  &  N.  828  ;  s.  c.    27  Law  J.  Rep- 
Exch.  173. 

(26)  9  B.  &  C.  726, 
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sink.     The  Lord  Chief  Baron  observed 
in  Solomon  v.  Ths  Vintners  Company  (9), 
that  it  seemed  contrary  to  justice  and  rea- 
son, that  a  man  by  building  a  weak  honse 
adjoining  to  his  neighbour's  could,  if  that 
weak  honse  at  all  got  ont  of  the  perpen- 
dicolar  and    leant    upon  the  adjoining 
house,   compel   his    neighbour   either  to 
pull  down  his  own  house  within  twenty 
years  or  to  bring  some  action  at  law,  the 
precise  nature  of  which  was   not  very 
clear,  in  order  to  prevent  a  right  from 
being  acquired   by  twenty  years'  enjoy- 
ment.    In   a  subsequent  case,  where  it 
appeared  that  the  houses  were  built  by 
the  same  owner  at  the  same  time,  and  so 
as  to  require  mutual  support,  it  was  held 
that  each  retained  a  right  to  the  support 
of  the  oihQT^Eichards  v.  Rose  (26).    The 
Mayor  of  Birtningham  v.  Alien  (27),  re- 
cently decided  in  the  Court  of  Appeal,  I 
mention  only  to  shew  that  it  has  not  been 
overlooked.     That  case  decided  that  the 
right  to  support  is  confined  to  the  adjoining 
landf  and  that  where  that  land  which,  it 
it  had  been  lefl  in  its  natural  state,  would 
have  afforded  sufficient  support  to  the 
plaintiff's  house,  had  been  excavated  for 
coals  by  its  owner,  the  owner  of  the  hoTxse 
could  not  acquire  a  right  as  against  land 
farther  off,  though  next  adjoining  to  the 
intervening  land. 

The  cajse  of  Humphries  v.  Brogden  (11) 
and  other  like  cases,  I  also  pass  by,  as  they 
go  no  further  than  to  establish  the  position, 
that  the  owner  of  surface  land  is  entitled 
of  common  right  to  the  support,  lateral 
and  vertical,  which  nature  has  provided 
for  it. 

For  the  i-easons  already  given,  and  upon 
the  authority  of  the  cases  to  which  I  hare 
adverted,  I  am  of  opinion  that  the  factory 
in  question  had  acquired  the  status  of  an 
ancient  building,  and  that  as  the  excava- 
tion made  by  the  defendants  was  the  sole 
cause  of  its  falling,  they  are  responsible 
for  the  whole  of  the  damage  done. 

COCKBURN,  L.C.J. — This  is  a  case  of 
very  great  importance  as  regards  the 
law  of  easements.  It  is  an  action 
brought  against  the  defendant  Dalton,  a 

(26)  9  Exch.  Rep.  218;  s.  c.  23  Law  J.  Rep. 
Exch.  8. 

(27)  JuM,  1877,  46  Law  J.  Rep.  Chanc.  678. 


builder,  and  the  Commissioners  of  Works 
and  Buildings,  by  whom  Dalton  was  em- 
ployed, for  excavating  under  the  sofl  of 
premises  belonging  to  the  commissioners, 
by  means  of  which  an  adjoining  coach- 
fiictory  of  the  plaintiffs,  to  which  they 
allege  that  they,  as  owners  of  the  &ctory, 
had  a  right  of  lateral  support  from  the 
soil  adjacent,  was  caused  to  fall.     The 
facts  were  as  follows : — The  plaintiffs  are 
the  owners  in  fee  of  a  coach-factory  at 
Newcastle-on-Tyne,  erected  by  them  some 
twenty-seven  years  before  the  event  com- 
plained of;   prior  to  that  time  the  pre- 
mises had  been  a  dwelling-house,  as  had 
also  been  the  adjoining  premises,  now 
purchased  by  the  defen'dants,  the  com- 
missioners, for  the  purpose  of  converting 
them  into  a  probati  office.     While  both 
houses  still  stood  they  appeared  to   be 
coeval  in  point  of  age,  and  there  was 
reason  to  think  that  they  had  stood  for 
about  100  years.     Though  immediately 
contiguous,  there  was  no  party  wall  be- 
tween them.     Each,  as  I  understand  the 
facts,  rested  on  its  own  wall  built  to  the 
extremity  of  the  soil  of  the  respective 
owner.     In  this  state  of  things  the  plain- 
tiffs at  the  time  already  stated,  namely, 
twenty-seven    years   before  the  alleged 
cause  of  action,  altered  the  character  of 
the  house  belonging  to  them,  and  con- 
structed a   coach-factory  in    its    place. 
They  removed  the  support  on  whicn  the 
fabric  had  previously  rested,  and  substi- 
tuted for  it  a  stack  of  brickwork  which 
they  carried  to  the  extremity  of  their 
soil,  and  which  served  at  once  as  a  chim- 
ney-stack and  as  a  support  to  the  main 
girders  by  which  the  upper  stories  of  the 
factory    were   upheld.       They   did    this 
without  any  grant  from   the  owner  of 
the  adjoining  premises  of  any  right  of 
lateral  support,  or  any  assent  on  his  part 
to  the  use  of  such  support,  unless    his 
assent  is  to  be  inferred  from  his  taking 
no  steps  to  resist  the  acquisition  and 
enjoyment  of  such  an  easement. 

The  Commissioners  of  Works  haying 
purchased  the  adjoining  house,  with  the 
intention,  as  I  have  said,  of  erecting  a 
probate  office  on  its  site,  employed  the 
defendant  Dalton  to  take  down  the 
house  and  prepare  the  ground  for  the 
erection    of    the    intended    office.        In 
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doing  tills,  according  to  the  plans  for 
the  new  office,  it  became  necessary 
to  take  down  the  wall  adjoining  the 
plaintiffs*  premises  and  to  excavate  the 
ground  to  the  extremity  of  the  defendants' 
own  soil.  It  was  not  contended  on  the  trial 
that  in  doing  this  they  were  gnilty  of  any 
negligence.  They  took  such  measures  as 
appeared  necessary  to  prevent  any  damage 
to  the  plaintiffs*  premises.  In  excavating 
they  left  a  thick  pillar  of  clay,  which 
might  well  have  been  deemed  sufficient 
for  the  purpose,  immediately  round  the 
plaintiffs*  stack  for  the  purpose  of  sup- 
porting it.  But,  on  exposure  to  the  air, 
the  day  cracked  and  gave  way,  and  the 
pillar,  being  by  the  excavation  deprived 
of  the  lateral  support  which  it  had  pre- 
viously derived  fi*om  the  adjacent  soil, 
gave  way  and  fell,  and  falling,  brought 
down  the  factory,  which,  as  I  have  said, 
rested  mainly  upon  it. 

It  is  scarcely  necessary  to  observe  that 
any  easement  of  lateral  support,  which 
may  have  attached  to  the  plaintiffs'  pre- 
mises as  the  house  before  stood,  was  lost 
by  the  taking  down  of  the  old  house  and 
Bubatituting  a  building  of  an  entirely 
different  construction  as  regards  the  wall 
or  foundation  on  which  it  rested.  No 
question  arises  therefore  as  to  whether, 
if  the  house  had  been  reconstructed  as  it 
stood  before,  the  right  to  support  would 
still  have  remained.  The  construction  of 
the  premises  as  altered  was  entirely  dif- 
ferent. As  the  house  previously  stood  the 
weight,  if  supported  by  the  defendants' 
adjacent  soil,  was  supported  by  the 
entire  range  of  that  soil.  In  the  new 
building  the  weight  rested  entirely  on 
the  chimney-stack,  and  was  thus  con- 
centrated on  one  spot.  It  may  well 
be  that  if  the  plaintiffs'  former  con- 
stmction  had  remained,  the  defendants' 
soil,  notwithstanding  the  excavation, 
would  have  sufficed  to  support  the  build- 
ing. The  nature  of  the  easement  thus 
became  essentially  different;  and  the 
easement  now  claamed  must,  therefore, 
depend  upon  the  effect  of  the  support 
having  been  afforded  during  the  twenty- 
seven  years. 

The  only  question,  therefore,  is,  whether 
by  the  enjoyment  of  the  lateral  sup- 
port to  their  factory  from   the  adjacent 
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soil,  for  the  time  stated,  without  more, 
the  plaintiffs  had  acquired  an  ease- 
ment which  prevented  the  commissioners 
from  dealing  as  they  pleased  with  their 
own  land  for  legitimate  purposes.  I  am 
of  opinion  that  they  had  not,  and,  conse- 
quently, that  the  defendants  are  not  re- 
sponsible for  what  has  happened. 

That  the  right  to  the  lateral  support  of 
the  adjacent  soil  for  a  building  which  has 
been  superadded  to  the  soil  is  an  ease- 
ment as  distinguished  from  the  proprie- 
tary right  to  such  support  for  the  soil 
itself  in  its  natural  condition  is  un- 
doubted. Equally  certain  is  it  that,  ex- 
cept where  the  positive  law  steps  in,  and 
in  the  absence  of  any  legal  origin  gives 
to  a  fixed  period  of  possession  or  enjoy- 
ment the  status  of  absolute  and  indis- 
putable right,  every  easement  as  against 
the  owner  of  the  soil  must  have  had  its 
origin  in  gprant.  Upon  both  these  points 
the  authorities  are  uniform  and  positive. 
It  is  no  doubt  equally  true  that,  in  the 
absence  of  proof  of  any  grant,  the  exist- 
ence of  a  lost  grant  may  be  presumed 
from  length  of  enjoyment.  And  in  no 
system  of  jurisprudence  has  this  doc- 
trine been  carried  to  greater  length  than 
in  our  own.  In  the  absence  of  any  suffi- 
cient law  regulating  the  period  of  pre- 
scription, Judges,  to  make  up  for  this 
deficiency,  were  in  the  habit  of  directing 
juries  to  presume  gprants,  in  the  past  or 
possible  existence  of  which  no  one  be- 
lieved,— a  practice  to  be  deprecated  and, 
in  spite  of  precedent,  to  be  followed  with 
great  reserve,  and  certainly  with  no  dis- 
position to  extend  it. 

Looking  to  the  importance  of  the  ques- 
tion here  involved,  and  to  the  fact  that 
the  law  as  to  lateral  support,  not  having 
hitherto  been  brought  before  a  Court  in 
banc,  has  not  been  made  the  subject  of 
authoritative  decision,  it  may  be  useful 
to  trace  the  growth  of  this  doctrine  as  to 
presumption,  and  the  extent  to  which  it 
has  been  carried,  and  for  this  purpose  to 
review  the  authorities  on  the  law  of  pre- 
scriptive easements. 

At  the  Common  Law  thene  appears 
to  have  existed  no  fixed  period  of 
prescription.  Rights  were  acquired  by 
prescription  when  possession  or  enjoy- 
ment had  existed  beyond  the  memory  of 
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maTi,  or  where,  as  the  legal  phrase  was, 
"  the  memory  of  man  ran  not  to  the  con- 
trary." But  by  several  statutes  fixed 
periods  were  limited  for  the  bringing  of 
actions  for  the  recovery  of  real  estate. 

Prior  to  the  Statute  of  Merton,  Bracton 
tells  us  that  the  limitation  in  a  writ  of 
right  was  fix)m  the  time  of  Henry  1,  that 
is  to  say,  from  the  year  1100  or  135 
years. 

By  the  statute  of  Merton  (20  Hen.  3) 
the  limitation  in  a  writ  of  right  was 
to  be  from  the  time  of  Henry  2,  a 
period  of  ninety  years.  Writs  of  mort- 
d' ancestor  and  entry  were  not  to  pass  the 
last  return  of  King  John  from  Ireland,  a 
period  of  twenty-five  years.  Writs  of 
novel  disseisin  were  not  to  pass  the 
first  voyage  of  the  King  into  Gkiscony,  a 
period  of  fifteen  years. 

New  periods  of  limitation  were  fixed 
by  the  Statute  of  Westminster,  3  Edw. 
1.  c.  39  (1275).  By  this  statute  the  time 
for  bringing  a  writ  of  right  was  limited 
to  the  time  of  Kling  Richard  1,  a  period 
of  eighty-eight  years.  Writs  of  mort- 
d'ancestor,  Cosinage,  aiel,  and  of  entry, 
were  limited  to  the  coronation  of  Henry 
8,  about  fifty-eight  years.  The  writ  of 
novel  disseisin  was  to  remain  limited  as 
before,  namely,  to  the  passage  of  Henry 
3  into  Ghiscony. 

It  is  plain  that  this  statute  had  refer- 
ence to  actions  for  the  recovery  of  real 
estate.  Nevertheless  the  Judges,  with 
that  assumption  of  legislative  authority 
which  has  at  times  characterised  our 
judicature,  proceeded  to  supply  the  rule 
as  to  prescription,  established  by  the 
statute,  to  incorporeal  hereditaments,  and 
among  others  to  easements. 

As  might  have  been  foreseen,  as  time 
went  on,  the  limitation  thus  fixed  be- 
came attended  with  the  inconvenience 
arising  from  the  impossibility  of  carrying 
back  the  proof  of  possession  or  enjoy- 
ment to  a  period  which,  after  a  genera- 
tion or  two,  ceased  to  be  within  the  reach 
of  evidence.  Bot  here  again,  the  legis- 
lature not  intervening,  the  Judges  pro- 
vided a  remedy,  by  holding  that  if  the 
proof  was  carried  back  as  far  as  living 
memory  would  go,  it  should  be  pre- 
sumed that  the  right  claimed  had  ex- 
isted  from  time  of  legal  memory,  that 


is  to  say,  from  the  time  of  Richard  1. 
This  convenient  rule  having  been  es- 
tablished, the  Jud^s  seem  not  to  have 
thought  it  worth  while,  when  the  statute 
of  31  Hen.  8.  c.  2.  was  passed,  by 
which,  in  a  writ  of  right,  the  time  was 
limited  to  sixty  years,  to  apply,  by  an 
analogous  use  of  that  statute,  the  time  of 
prescription  established  by  it,  to  actions 
involving  rights  to  incorporeal  here- 
ditaments. 

In  a  case  of  Bimf  v.  Pope  (19),  in  an 
action  for  stopping  lights,  according  to 
the  report,  "  It  was  agreed  by  all  the  jus- 
tices that  if  two  men  be  owners  of  two 
parcels  of  land  adjoining,  and  one  of 
them  doth  build  a  house  upon  his  land, 
and  makes  windows  and  lights  looking 
into  the  other's  land,  and  the  house  and 
the  lights  have  continued  by  the  space  of 
thirty  or  forty  years,  yet  tne  other  may, 
upon  his  own  Umd  and  soil,  lawfnUy  erect 
an  house,  or  other  things,  against  the  said 
lights  and  windows,  and  the  other  can 
have  no  action;  for  it  was  his  folly  to 
build  his  house  so  near  to  the  other's 
land,  and  it  was  adjudged  accordingly." 

And  as  late  as  the  Ist  of  Charles  2,  it 
was  held  in  a  case  of  8ury  v.  Pigot  (28), 
that  to  maintain  an  action  for  obstructing 
lights,  the  light  must  be  prescribed  for 
as  having  been  enjoyed  time  out  of  mind. 

But  the  statute  of  Jac.  1.  c.  21, 
which  limited  the  time  for  bringing  a 
possessory  action  to  twenty  years,  led 
soon  afterwards  to  a  very  important 
change  by  the  arbitrary  adoption  of  that 
period  by  the  Courts,  as  suflBcient  to 
found  the  presumption  of  the  existence 
of  a  right  from  the  time  of  legal  memoiy. 
Here  again  the  boldness  of  judicial  de- 
cision stepped  in  to  make  up  for  defects 
in  the  law  which  the  supineness  of 
the  Legislature  left  uncared  for.  But 
it  is  to  be  observed,  and  the  obser- 
vation is  specially  important  to  the 
present  purpose,  that,  with  all  their  de- 
sire to  reduce  the  period  of  prescription 
within  reasonable  limits,  the  Courts  never 
gave  greater  efiect  to  length  of  enjoy- 
ment than  that  of  affording  a  presump- 
tion of  prescriptive  right,  capable  of 
being  rebutted  by  proof  of  an  origin  at 

(28)  Pop.  166. 
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a  time  later  than  that  of  legal  memory. 
Hence,  if,  in  the  conrse  of  a  cause,  it  ap- 
peared that  the  disputed  right  had  had  a 
later  origin,  the  presumption  failed,  and 
the  claim  of  right  was  defeated. 

The  frequency  of  this  result  gave  rise 
to  a  new  device.  As,  independently  of 
prescription,  every  incorporeal  heredita- 
ment must  have  had  its  origin  in  grant', 
the  fiction  was  resorted  to  of  presuming, 
after  long  user,  a  grant  by  deed  which 
in  the  lapse  of  time  had  been  lost.  At 
first,  to  raise  this  presumption,  it  was 
required  that  the  user  should  be  carried 
back  as  far  as  living  memory  would  go ; 
but,  after  the  statute  of  James,  user  for 
twenty  years  was — here  again  withoutany 
warrant  of  le^slative  authority  and  by  the 
arbitrary  rulmg  of  the  Judges — held  to 
be  sufficient  to  raise  this  presumption  of 
a  lost  grant ;  and  juries  were  directed  so 
to  find  in  cases  in  which  no  one  had  the 
fainfcest  belief  that  any  erant  had  ever 
existed,  and  the  presumption  was  known 
to  be  a  mere  fiction.  Well  might  Sir  W. 
D.  Evans,  while  admitting  the  utility  of 
this  doctrine,  say  that  its  introduction 
was  "  a  perversion  of  legal  principles  and 
an  unwarrantable  assumption  of  autho- 
rity "  (2  Evans,  Pothier,  139). 

Thus  the  law  remained  till  the  Act 
2  &  3  Will.  4.  c.  71.  was  passed  with  the 
view  of  putting  an  end  to  the  scandal  on 
the  administration  of  justice  which  arose 
from  thus  forcing  the  consciences  of 
juries.  How  far  it  has  effected  this  pur- 
pose will  be  seen  further  on. 

But  this  doctrine  of  presumption  from 
user  or  enjoyment  under  the  former  law 
could  not,  according  to  the  highest  au- 
thorities, be  carried,  as  regards  the  pre- 
sumption of  a  lost  grant,  any  more  than 
that  which  had  reference  to  the  existence 
of  an  easement  beyond  time  of  legal  me- 
mory, further  than  that  of  a  presumption 
capable  of  being  rebutted,  and  so  de- 
stroyed. It  is  true  that  in  an  early  case 
of  Lewis  V.  Trice  (29),  which  was  an 
action  on  the  case  for  obstructing  the 
plaintiff's  lights  where  the  house  had 
been  built  forty  years,  Wilmot,  J.,  told 
the  jory  that  the  action  lay,  saying  that 
"this  was  founded  on  the  same  reason 

(29)  2  Wm.  Saund.  176  a. 
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as  when  lights  have  been  immemorial ; 
for  this  is  long  enough  to  induce  a  pre- 
sumption that  there  was  originally  some 
agreement  between  the  parties."  And  he 
added  that  "  twenty  years  was  sufficient 
to  give  a  man  a  title  in  ejectment  on 
which  he  might  recover  the  house  itself; 
and  he  therefore  saw  no  reason  why  it 
should  not  be  sufi&cient  to  entitle  him  to 
any  easement  belonging  to  the  house.*' 

So  in  a  subsequent  case  of  Bougal  v. 
Wilson  (30),  which  was  also  an  action 
for  obstructing  lights,  on  the  defendant 
attempting  to  shew  that  the  lights  had 
not  existed  for  more  than  twenty  years, 
the  same  Judge  said,  "  K  a  man  has  been 
in  possession  of  a  house  with  lights  be- 
longing to  it,  for  fifty  or  sixty  years, 
no  man  can  stop  up  those  lights.  Pos- 
session for  such  a  length  of  time  amounts 
to  a  grant  of  the  liberty  of  making 
them ;  it  is  evidence  of  an  agreement 
to  make  them.  If  I  am  in  possession 
of  an  estate  for  so  lon^  a  period  as 
sixty  years,  I  cannot  be  disturbed  even 
by  a  writ  of  right,  the  highest  writ  in 
the  law.  If  my  possession  of  the  house 
cannot  be  disturbed,  should  I  be  disturbed 
in  my  lights  ?  It  would  be  absurd."  He 
adds,  '*  and  I  should  think  a  much  shorter 
time  than  sixty  years  might  be  sufficient." 

From  this  language  it  would  no  doubt 
appear  that  the  learned  Judge  con- 
sidered that  after  such  a  length  of  pos- 
session as  would  be  a  bar  to  an  action  to 
recover  an  estate  under  the  statute  of 
Henry  8.  or  James  1,  the  presump- 
tion in  favour  of  a  grant  in  the  case  of 
an  easement  would  become  absolute. 
But  this  view  of  the  law  was  corrected  in 
the  case  of  Darwin  v.  Upton  (20),  which 
came  before  the  Court  of  King's  Bench 
on  a  motion  for  a  new  trial,  in  an  action 
which  had  been  tried  before  Gould,  J., 
in  which  it  was  alleged  that  the  learned 
Judge  had  directed  the  jury  that  twenty- 
five  years'  possession  was  an  absolute  bar, 
incapable  of  being  overturned  by  any 
contrary  proof,  whereas  it  was  only  a 
presumptive  proof  which  might  be  ex- 
plained away.  Lord  Mansfield,  in  giving 
judgment,  explains  the  value  and  effect  of 
presumptions  of  this  nature,  and  places 

(30)  2  Wm.  Saund.  176  a, 
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the  doctrine  on  its  tme  footing.  He 
says,  *'  The  enjoyment  of  lights  with  the 
defendant's  acquiescence  for  twenty 
years  is  such  decisive  presumption  of  a 
right  hy  grant  or  otherwise,  that  unless 
contradicted  or  explained,  the  jury  ought 
to  believe  it;  but  it  is  impossible  that 
length  of  time  can  be  said  to  be  an  ah- 
solute  bar  like  a  statute  of  limitations  ;  it 
is  certainly  a  pregwnptive  bar^  which 
ought  to  go  to  a  jury.  Thus  in  the  case  of 
a  bond,  there  is  no  statute  of  limitations 
that  bars  an  action  upon  it,  but  there  is 
a  time  when  a  jury  may  presume  the 
debt  to  be  discharged,  as  if  no  interest 
appear  to  have  been  paid  for  sixteen  or 
twenty  years.  The  same  rule  prevails  in 
the  case  of  a  highway.  Time  imme- 
morial itself  is  only  presumptive  evi- 
dence, for  BO  it  was  held  in  the  case  of 
The  Mayor  of  Kingston-apoiuHuU  v. 
Homer  (31).  In  a  case  before  me  at 
Maidstone,  I  held  length  of  time,  when 
unanswered  and  nnexpmined,to  be  a  bar." 
Willes,  J.,  said,  "  There  was  a  case  before 
me  at  York  where  I  held  uninterrupted 
possession  of  a  pew  for  twenty  years  to 
be  presumptive  evidence  merely,  and  that 
opinion  was  afterwards  confirmed  in 
the  Court  of  Common  Pleas."  And 
Buller,  J.,  says,  "  I  incline  very  much 
to  think  that  the  Judge  was  misunder- 
stood,  for  he  could  never  call  it  an  ab- 
solute bar.  In  the  Wells  Harbour  Case 
this  Court  went  fully  into  the  doctrine, 
and  the  rule  of  law  is  clear,  that  length 
of  time  is  presumptive  evidence  only. 
The  Judge  said,  *  I  think  twenty  years* 
uninterrupted  possession  of  these  win- 
dows is  a  sufficient  right  for  the  plaintiflTs 
enjoyment  of  them.'  Now  that  expres- 
sion is  open  to  a  double  construction.  K 
the  Judge  meant  it  was  an  absolute  bar, 
he  was  certainly  wrong,  if  only  as  a  pre- 
sumptive bar,  he  was  right."  The  learned 
editor  adds  that  the  next  day  Buller,  J., 
said,  that  Ashurst,  J.,  had  waited  on 
Gould,  J.,  who  said  he  never  had  an  idea, 
but  it  was  a  question  for  a  jury,  and 
would  have  left  it  to  the  jury  if  the 
counsel  for  the  defendant  had  asked  it ; 
that  he  compared  it  to  the  case  of  trover, 
where  a  demand  and  refusal  are  evidence 

(31)  Cowp.  102. 


of,  but  not  an  actual  conversion.     Upon 
this  the  rule  was  discharged. 

In  the  case  of  The  Mayor  of  Kingstoru 
upon-HuU  V.  Homer   (31)  just  referred 
to,  Lord  Mansfield  thus  explains  the  law : 
"  There   is  a  great    difference  between 
length  of  time  which  operates  as  a  bar  to 
a  claim,  and  that  which  is  only  used  by 
way  of  evidence.     A  jury  is  concluded  by 
length  of  time  that  operates  as  a  bar ;  as 
where   the    Statute    of   Limitations    is 
pleaded  in  bar  to  a  debt;  though   the 
jury  is  satisfied  that  the  debt  is  due  and 
unpaid,  it  is  still  a  bar :  so  in  the  case 
of  prescription,  if  it  be  time  out  of  mind, 
a  jury  is  bound  to  conclude  the  right 
from  that  prescription,  if  there  could  be 
a  legal  commencement  of  the  right.    But 
any  written  evidence  shewing  that  there 
was  a  time  when  the  preecription  did  not 
exist,  is  an  answer  to  a  claim  founded 
on  prescription.    But  length  of  time  used 
merely  by  way  of  evidence,  may   be  left 
to  the  consideration  of  the  jury  to   be 
credited  or  not,  and  to  draw  their  in- 
ference one  way  or  the  other,  according 
to  circumstances." 

In  Keymer  v.  Summer  (32),  Yat-es,  J., 
told  the  jury  that  thirty  years'  user  of  a 
right  of  way  would  afford  a  presumption 
of  a  right  of  way,  but  he  put  it  no 
higher. 

It  is  true  that  in  two  cases,  the  first 
that  of  Balsion  v.  Bensted  (33)  at  Nisi 
Prius,  the  other  that  of  Bealey  v.  Shaw 
(34)  in  banc,  Lord  EUenborough  laid  it 
down  that  "  twenty  years'  exclusive  en- 
joyment of  water  in  any  particular 
manner  afforded  a  conclusive  presumption 
of  right  in  the  party  so  enjoying  it, 
derived  from  grant  or  Act  of  Parlia- 
ment." But  the  decision  in  the  latter 
case,  which  is  expressly  disapproved  of 
by  Lord  WensleydaJe  in  Chasemore  v. 
Richards  (36)  turned  on  the  particular 
facts ;  and  the  law  as  there  laid  down  by 
the  Chief  Justice  is  not  in  accordance 
with  the  current  of  authorities,  and  ia 
scarcely  consistent  with  his  own  language 
in   Campbell  v.  Wilson   (36).     In    that 

(32)  Bull.  N.P.  74. 
(38)  1  Campb.  461. 
(34)  6  East,  208. 

(3d)  7  B.L.  Gas.  340  ;  a.  c.  29  Law  J.  Rep. 
Exch.  81. 

;36)  a  East,  294. 
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case  a  way  had  been  used  for  twenty 
yeara,  but  must  have  originated  within 
thirty-seven  years,  as  at  that  time  all 
ways  had  been  extinguished  under  an 
award,  except  such  as  were  therein  set 
out,  of  which  the  way  in  question  was 
not  one,  and  there  was  some  reason  to 
think,  on  looking  at  the  award,  that  the 
way  in  question  had  been  used  by  mis- 
take, but  there  was  no  evidence  that  this 
was  80 ;  and  the  Chief  Justice  at  the  trial 
left  '*in  substance  the  question  to  the  jury 
whether  the  enjoyment  originated  in  a 
grant  or  in  any  other  manner/'  A  new 
trial  having  been  applied  for  on  the 
groand  of  misdii*ection,  Lord  Ellen- 
borough  says,  "  Though  by  possibility 
the  parties  might,  in  fact,  have  acted  on 
the  mistake  of  the  award,  yet  on  the 
evidence  given  nothing  appears  to  shew 
that  they  referred  their  acts  to  the  award, 
and  therefore  it  comes  to  the  common 
case  of  adverse  enjoyment  of  a  way  for 
upwards  of  twenty  years  without  any- 
thing to  qualify  that  adverse  enjoyment. 
On  looking  into  the  award,  we  might 
possibly  suppose  that  the  use  of  the 
way  originated  by  mistake,  but  no  evi- 
dence was  given  of  any  fact  accompany- 
ing the  enjoyment  to  shew  that  the 
ps^es  acted  upon  such  a  mistake.  There 
was,  therefore,  no  reason  why  the  jury 
should  not  make  the  presumption,  as  in 
other  cases,  that  the  defendant  sicted  by 
right,  and  that  was  in  substance  the 
direction  of  the  learned  Judge."  From 
this  language  the  Chief  Justice  would 
appear  to  have  treated  the  presumption 
arising  from  user  as  capable  of  being 
rebutted  by  the  other  circumstances  of 
the  case,  if  the  evidence  had  warranted  it. 
Grose,  J.,  said,  "  I  cannot  say  that  upon 
this  evidence  the  jury  might  not  make 
the  presumption  which  they  have  done ; 
though,  had  I  been  one  of  them,  I  do  not 
know  that  I  should  have  dared  to  do  so." 
And  Lawrence,  J.,  said,  **  No  doubt,  but 
that  adverse  enjoyment  of  a  right  of  way 
for  twenty  years  unexplained  is  evidence 
sufficient  for  the  jury  to  found  a  presump- 
tion that  it  was  a  legal  enjoyment,"  and 
such,  in  effect,  was  the  opinion  of  the 
learned  Judge  in  his  direction  to  them." 
"  If,  in  exercising  the  right  of  way  from 
time  to  time,  it  had  appeared  tlmt  the 


party  had  asserted  his  right  to  be 
grounded  on  the  award,  though  it  was 
exercised  ever  so  adversely,  I  do  not 
know  how  the  jury  would  be  warranted 
in  referring  it  to  any  other  ground  than 
what  the  party  himself  insisted  on  at  the 
time.  The  weak  part  of  the  plaintiffs' 
case  is,  that  it  does  not  appear  by  the 
evidence  that  the  enjoyment  of  the  way 
did  arise  from  mistake.  Then  if  there 
were  an  adverse  possession  for  above 
twenty  years,  and  not  explained  by  any 
evidence,  why  might  not  the  jury  pre- 
sume a  grant?  " 

In  Cro88  V.  Lewis  (17),  which  was  an 
action  for  obstructing  ancient  lights, 
and  in  which  the  lights  were  proved  to 
have  existed  for  thirty-eight  years,  Bayley, 
J.,  when  the  case  was  before  the  Court  of 
King's  Bench,  on  a  rule  nid  to  enter  the 
verdict  for  the  defendant,  says :  "I  do  not 
say  that  twenty  years'  possession  confers  a 
legal  right;  but  uninterrupted  posses- 
sion for  twenty  years  raises  a  presump- 
tion of  right ;  and  ever  since  the  decision 
in  Barwm  v.  Ufton  (20)  it  has  been  held 
that,  in  the  absence  of  any  evidence  to 
rebut  that  presumption,  a  jury  should 
be  told  to  act  upon  it."  Littledale, 
J.,  says,  the  facts  were  "sufficient  to 
raise  a  presumption  of  a  grant."  Hol- 
royd,  J.,  who  had  tried  the  cause  at 
nisi  prius^  says,  **  At  the  trial  I  con- 
sidered the  windows  in  question  as 
ancient  lights,  and  that  the  plaintiff 
had  by  law  a  right  to  enjoy  them,  and 
that  it  was  not  a  question  to  be  deter- 
mined  by  the  jury  without  some  evidence 
to  contradict  the  idea  of  their  being 
ancient  lighte."  "  A  man  may,  on  his 
own  land,  erect  a  house,  with  windows 
looking  towards  his  neighbours'  pre- 
mises. At  first  they  might  be  obstruc- 
ted ;  but,  if  no  interruption  is  offered,  he 
may  at  length  prescribe  for  them  as 
ancient  windows."  The  learned  Judge 
was  here  evidently  confounding  two 
distinct  things,  prescriptions  which  in 
theory  required  to  be  carried  back  to 
time  of  legal  memory,  but  might  be  pre- 
sumed, by  enjoyment,  tohavehadsolopg 
an  existence,  and  an  easement  founded 
on  the  presumption  of  a  lost  grant, 
which  was  the  matter  before  the  Court ; 
but  he  admits  that  if  "  evidence  to  con- 
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tradict  the    idea  of    the    window  being 
ancient  lights  had  been  offered,  it  would 
have  been  matter  for  the  jnry." 

In  a  still  later  case,  that  of  Livett  v, 
Wilson  (37),  in  an  action  of  trespass,  the 
defendant  pleaded  in  justification  a 
right  of  way  acquired  by  lost  grant. 
On  the  trial  it  appeared  that  the  pre- 
mises occupied  by  the  plaintiff  and  the 
defendant  had  formerly  been  in  the 
hands  of  a  single  owner,  who  had  con- 
veyed part  to  a  person  under  whom  the 
defendant  claimed ;  but  the  right  of  way 
asserted  was  not  reserved  in  the  convey- 
ance. There  was  also  some  conflict  of 
evidence  as  to  the  undisputed  user  of 
the  way,  but  the  weight  of  evidence  on 
this  point  shewed  the  right  had  gener- 
ally been  contested.  On  this  evidence 
the  Judge  left  it  to  the  jury  fo  say 
whether  there  had  been  an  uninterrupted 
user  for  more  than  twenty  years  by  vir- 
tue of  a  deed,  and  that  such  deed  had 
been  lost,  in  which  case  they  should  find 
for  the  defendant ;  but  if  they  thought 
no  way  had  been  granted  by  deed,  they 
should  find  for  the  plaintiff.  On  an 
application  for  a  new  trial.  Best,  G.J., 
used  this  emphatic  language :  "  I  think 
that  the  direction  of  the  learned  Judge 
was  perfectly  right,  and  that  he  went  far 
enough.  I  do  not  dispute  that  if  there 
had  been  an  uninterrupted  usage  for 
twenty  years,  the  jary  might  be  autho- 
rised to  presume  it  originated  in  a  deed  ; 
but  even  in  such  a  case  a  Judge  would 
not  be  justified  in  saying  that  they  must, 
but  they  may  presume  the  deed.  If, 
however,  there  are  circumstances  incon- 
sistent with  the  existence  of  a  deed,  the 
jury  should  be  directed  to  consider  them, 
and  to  decide  accordingly." 

The  case  of  Doe  dem.  Fenwick  v. 
Beed  (38)  is  uot  directly  in  point  to  the 
present,  yet  it  is  analogous  to  it,  and  it 
deserves  attention  on  account  of  a  dictum 
of  Holroyd,  J.  It  was  an  action  of 
ejectment  to  recover  property,  into  the 
possession  of  which  the  defendant's  an- 
cestor had  been  admitted  as  a  creditor, 
after  a  judgment  obtained  against  the 
then   owner,  more  than  half  a  century 

(37)  8  Bing.  116  ;  s.  c.  8  Law  J.  Eep.  (o.s.)  186. 

(38)  5  B,  &  Aid.  232, 


before,  till  the  debt  should  be  satisfied, 
and  his  family  had  remained  in  posses- 
sion  ever  since.  Abbott,  C.J.,  in  giving 
judgment  said,  "  I  am  clearly  of  opinion 
that  the  direction  was  according  to  law. 
In  cases  where  the  original  possession 
cannot  be  accounted  for,  and  would  be 
unlawful  unless  there  had  been  a  grant, 
the  rule  may,  perhaps,  be  different ;  and 
all  the  cases  cited  are  of  that  description. 
Here  the  original  poFsession  is  accounted 
for,  and  is  consistent  with  the  fact  of 
there  having  been  no  conveyance.  It 
may,  indeed,  have  continued  louger  than 
is  consistent  with  the  original  condition. 
But  it  was  surely  a  question  for  a  jury  to 
say  whether  that  continuance  was  to  be 
attributed  to  a  want  of  care  and  atten- 
tion on  the  part  of  the  Charlton  family, 
or  to  the  fact  of  there  having  been  a 
conveyance  of  the  estate.  As  the  defen- 
dant's ancestors  had  originally  a  lawful 
possession,  I  think  it  was  incumbent 
on  him  to  give  stronger  evidence  to 
warrant  the  jury  in  coming  to  a  conclu- 
sion that  there  had  been  a  conveyance." 
And  Holroyd,  J.,  said,  **  Here  the  origi- 
nal enjoyment  was  consistent  with  the 
fact  of  there  having  been  no  conveyance, 
for  it  was  in  satisfaction  of  a  debt.  The 
true  question  was  presented  to  the  jury. 
In  cases  of  rights  of  way,  &c.,  the  origi- 
nal enjoyment  cannot  be  accounted  for 
unless  a  grant  has  been  made,  and  there- 
fore it  is  that  from  lone  enjoyment  such 
grants  are  presumed.  But  even  in  these 
cases  evidence  to  rebut  such  a  presump- 
tion would  be  admissible." 

The  text  writers  are  quite  in  accord- 
ance with  these  dicta  and  decisions. 
"  The  presumption  of  right  in  such  cases, 
says  Mr.  Starkie  (39),  is  not  conclusive  ; 
in  other  words,  it  is  not  an  inference  of 
mere  law,  to  be  made  by  the  Courts,  yet  it 
is  an  inference  which  the  Courts  advise 
juries  to  make  wherever  the  presumption 
stands  unrebutted  by  contrary  evidence." 
"This  presumption,"  says  Mr.  Best,  in 
his  work  on  Evidence  (40),  only  obtains 
its  practically  conclusive  character  when 
the  evidence  of  enjoyment  during  the 
required  period  remains  uncontradicted 

(39)  3  Stark.  Ev.  p.  911,  3rd.  ed. 

(40)  Section  350. 
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and  anexplained."  "The  presumption 
of  right,"  sajB  the  same  learned  author, 
referring  to  what  had  been  said  by 
Lord  Ellenborough  in  BaUton  v.  Ben- 
sted  (33)  and  Bealey  v.  Shaw  (34),  (41), 
from  twenty  years*  enjoyment  of  in- 
corporeal hereditaments,  is  often  spoken 
of  as  a  conclusive  presumption,  an  ex- 
pression  almost  as  inaccurate  as  calling 
the  evidence  a  *  bar.*  If  the  presump- 
tion be  '  conclusive  '  it  is  a  presumption 
juris  ei  de  jure,  and  not  to  be  rebutted  by 
evidence,  whereas  the  clear  meaning  of 
the  cases  is  that  the  jury  ought  to  make 
the  presumption  and  act  definitively  upon 
it,  unless  it  is  encountered  by  adverse 
proof."  And  in  his  work  on  presump- 
tions the  same  learned  writer  in  speaking 
of  presumptions  from  user,  writes :  "  This 
presumption  only  obtains  its  practically 
conclusive  character  when  the  evidence 
of  enjoyment  during  the  required  period 
remains  uncontradicted  and  unexplaoned," 
in  support  of  which  proposition  be 
refers  to  Ltvett  v.  Wilsoii  (37).  Mr. 
Taylor  in  his  valuable  work  on  evi- 
dence (42),  classes  the  presumptions 
arising  from  user  and  enjoyment  among 
what  he  terms  "  disputable  "  presump- 
tions. "  These,"  he  says,  "  as  well  as 
the  former," — that  is,  conclusive  pre- 
sumptions— *'  are.  the  result  of  the  gene- 
ral experience  of  a  connection  between 
certain  fact«  or  things,  the  one  being 
usually  found  to  be  the  companion  or  the 
effect  of  the  other.  The  connection, 
however,  in  this  class  is  not  so  intimate 
or  80  uniform,  as  to  be  conclusively  pre- 
sumed  to  exist  in  every  case ;  yet  it  is  so 
general,  that  the  law  itself,  without  the 
aid  of  a  jury,  infers  the  one  fact  from  the 
proved  existence  of  the  other,  in  the 
absence  of  all  opposing  evidence.  In 
this  mode  the  law  defines  the  nature  and 
amount  of  the  evidence  which  is  suffi- 
cient to  establish  a  prima  facie  case,  and 
to  throw  the  burden  of  proof  on  the 
other  party  ;  and  if  no  opposing  evidence 
is  offered,  the  jury  are  bound  to  find 
in  favour  of  the  presumption.  A  con- 
trary verdict  might  be  set  aside  as 
being  against  evidence."  "The  rules 
in  t£i8    class    of    prestmiptions,"    says 

(41)  Section  379. 

(42)  Taylor  on  EvideiiMb  6lh  edit,  Section  95. 
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Mr. ,  Qreenleaf  (43),  "  as  in  the  former, 
have  been  adopted  by  common  con- 
sent, from  motives  of  public  policy, 
and  for  the  promotion  of  the  geneiul 
good  ;  yet  not,  as  in  the  former  class, 
forbidding  all  farther  evidence,  but  only 
dispensing  with  it  till  some  proof  is 
given  on  the  other  side  to  rebut  the  pre- 
sumption raised." 

The  true  principle  is,  as  it  seems  to 
me,  correctly  stated  in  Mr.  Goddard's 
learned  and  able  treatise  on  the  law  of 
Easements  (44).  "  The  whole  theory  of 
prescription  depends  upon  the  presump- 
tion of  a  grant  having  been  made.  If, 
therefore,  it  can  be  shewn  that  no  grant 
could  have  been  legally  made,  or  that  any 
easement  lawfully  created  must  have 
been  subsequently  extinguished  by  unity 
of  seisin  or  otherwise,  or  if  it  can  be 
shewn  to  be  a  very  improbable  thing 
that  a  grant  ever  was  made,  the  presump- 
tion cannot  arise,  and  the  title  by  pre- 
scription fails." 

An  instance  in  which  such  a  presump- 
tion  failed,  is  to  be  found  in  the  case  of 
Barker  v.  Richardson  (45).  There  lights 
had  been  enjoyed  for  more  than  twenty 
years  over  land  which,  during  part  of 
the  time,  had  been  glebe  land.  The  de- 
fendant, a  purchaser  under  the  55  Qeo. 
3.  147,  had  obstructed  the  lights.  It 
was  held  that  a  grant  could  not  be  pre- 
sumed, inasmuch  as  the  rector  being 
only  tenant  for  life,  was  incompetent  to 
grant  such  an  easement. 

The  books  are  strikingly  deficient  in 
decisions  on  the  subject  of  the  ease- 
ment of  lateral  support.  I  have  been 
able  to  find  two  cases  only  prior  to  the 
passing  of  the  2  &  3  Will.  4.  c.  71,  in 
which  the  right  has  directly  come  in 
question.  In  some  other  cases  which 
have  occurred  it  has  been  coupled  with 
the  question  of  negligence,  and  the  deci- 
sions have  had  reference  to  that  question. 
The  subject  is  treated  of  in  Palmer  v. 
Fleshees  (46)  (referred  to  in  Comyn's  Digest 
— action  on  the  case  for  Nuisance,  C.) 
The  action,  indeed,  was  for  stopping  up 

(43)  On  Evidence,  9th  edit.,  Section  34. 

(44)  Page  90. 

(46)  4  B.  &  Aid.  679. 
(46)  Siderfin,  167. 
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lights,  the  facts  being  that  a  maD,  having 
a  piece  of  land,  bnilt  a  house  on  part  of 
it,  and  sold  the  house,  and  then  sold  the 
rest  of  the  land  to  the  defendant,  who, 
building  thereon,  obstructed  the  plain- 
tiff's lights,  and  it  was  held  that  the 
action  lay.  In  the  course  of  the  cause 
it  was  resolved  by  the  Judges,  first,  that 
if  a  man  being  seized  of  land,  leases 
forty  feet  to  A.  to  build  a  house  thereon, 
and  forty  feet  to  B.  for  a  like  purpose, 
and  one  of  them  builds  a  house,  and  then 
the  other  digs  a  cellar  in  his  land,  which 
causes  the  wall  of  the  first  and  adjoining 
house  to  fall,  no  action  will  lie,  for  every 
one  may  deal  with  his  own  to  his  best 
advants^e ;  but,  semble,  that  it  would 
be  otherwise  if  the  wall  or  house  were 
an  ancient  one.  Secondly,  that  if  a  man, 
having  a  piece  of  land,  builds  a  house  on 
part  of  it,  and  leases  the  house  to  one, 
and  the  other  part  of  the  land  to  another, 
neither  the  lessor,  nor  any  one  claim- 
ing under  him,  can  stop  up  the  lights ; 
for  otherwise  it  would  be  in  the  power  of 
the  lessor  to  frustrate  his  own  grant. 
AlUer,  if  the  land  adjoining  a  house  is 
the  land  of  a  stranger;  for  the  latter 
may  build  on  his  own  land,  and  the 
owner  of  the  first  house  will  be  without 
remedy,  unless  such  house  were  an 
ancient  house,  and  the  lights  ancient 
lights.  The  case  does  not,  however,  say 
what  length  of  time  will  constitute  a 
house  or  lights  "ancient,**  nor  does  it 
touch  the  subject  of  presumption. 

No  case  in  which  the  subject  of  sup- 
port comes  directly  into  question  occurs 
till  that  of  Stamen  v.  Jollard  in  1803, 
which  is  shortly  stated  in  Selwyria 
Nisi  Frlus  (47),  from  the  MS.  of  Mr. 
Justice  Lawrence.  "  In  an  action  on  the 
case,**  it  is  there  said,  "for  digging  so 
near  to  the  gable  end  of  the  house  of 
the  plaintiff,  let  to  a  tenant,  that  it 
fell.  Lord  Ellenborough  held  that  where, 
as  in  the  case  before  the  Court,  a  man 
had  built  to  the  extremity  of  his  soil,  and 
had  enjoyed  his  building  above  twenty 
years,  by  analogy  to  the  case  of  lights, 
&c.,  he  had  acquired  a  right  to  a  support, 
or  as  it  were  of  leaning  to  his  neigh- 
bour*s  soil,  so  that  his  neighbour  could 

(47)  Vol.  1,  Unth  edition,  435. 


not  dig  so  near  as  to  remove  the  support ; 
but  that  it  was  otherwise  of  a  house  newly 
built.**  From  the  language  of  this  state- 
ment it  would  certainly  appear  that  Lord 
Ellenborough  treated  the  twenty  years* 
enjoyment  as  conclusive.  But  the  report 
is  a  very  meagre  and  unsatisfiactory  one, 
depending  entirely  on  the  accuracy  of 
Mr.  Justice  Lawrence's  note.  The  de- 
cision appears  to  have  occurred  at  Nisi 
Prius.  The  probability  is,  as  there  does 
not  appear  to  have  been  anything  to 
rebut  the  presumption  arising  from  the 
twenty  years*  enjoyment,  that  the  Judge 
told  the  jury  they  must  act  upon  such  a 
presumption  as  one  obtaining  in  the  case 
of  lights  and  other  easements.  To  have 
gone  further  would  have  been  to  go  be- 
yon4  the  necessity  of  the  case.  I  cannot 
help  looking  upon  this  case  of  StanseU  v. 
Jollard  (47)  as  one  of  very  doubtful  an- 
thority.  It  has  since  been  questioned  in 
the  case  of  Solomon  v.  The  Vminers'  Gom^ 
pany  (9).  In  some  later  cases,  as  I  before 
mentioned,  the  complaint  of  the  with- 
drawal of  support  was  founded,  not  on 
the  right  of  support  absolutely,  but  on 
the  allegation  of  negligence  in  removing 
the  adjoining  building.  Thus  in  Massey 
V.  Goyder  (48)  the  grievance  complained 
of  was  the  taking  down  an  adjoining 
building,  and  digging  the  foundations  of  a 
new  building,  erected  in  its  place,  without 
giving  due  and  proper  notice  to  the  plaintiff 
the  owner  of  an  adjoining  house,  so  as 
to  give  him  the  opportunity  of  taking 
precautionary  measures,  as  also  in  respect 
of  negligence  in  taking  down  the  first 
building  and  in  excavating.  It  was  there 
held  by  Tindal,  C.J.,  that,  if  the  defend- 
ants had  used  reasonable  and  ordinary 
care  in  the  doing  of  the  work,  having 
given  due  notice  to  the  plaintiff,  thej 
would  not  be  answerable  in  point  of  law 
for  damage  caused  to  the  plaintiffs*  pre- 
mises. In  Brown  v.  Windsor  (49),  which 
was  an  action  for  excavating  under  defen- 
dant's wall,  on  which  the  plaintiff  *s  house, 
built  twenty- seven  years  before,  rested, 
the  complaint  was  of  negligence  in  the 
manner  in  which  the  work  was  carried 
on,  besides  which  there  was  proof  that  the 
defendant   had  expressly  authorised  the 

(48)  4  Car.  &  P.  161. 

(49)  1  Ci.  &  J.  20. 
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resting  of  the  plaintiff's  house  on  his  wall. 
So  in  Dodd  v.  Holme  (28)  the  question  on 
which  the  decision  tamed  was  the  allega- 
tion and  proof  of  negligence.  In  Peyton 
V.  The  Mayor  of  London  (25)  the  cause  of 
action  relied  on  was  that  the  defendant 
by  taking  down  his  house  adjoining  that 
of  the  plaintiff,  without  shoring  up,  had 
injured  the  plaintiff's  house.  It  was  held 
that,  as  the  plaintiff  had  not  alleged  or 
proved  any  right  to  have  his  house  sup- 
ported by  the  defendant's  house,  the  de- 
fendant  was  not  liable  for  what  had  hap- 
pened.  In  Walters  v.  Ffeil  (50)  the 
complaint  was  of  negligence  in  taking 
down  the  defendant's  house  whereby  the 
plaintiff's  house  was  injured.  There  was 
no  question  as  to  support  from  the  adja- 
cent soil.  In  none  of  these  cases  did  the 
right  to  lateral  support  corae  into  ques- 
tion ;  and  though  some  of  them  have  been 
cited  in  support  of  the  plaintiffs*  case,  I 
cannot  see  that  they  have  any  bearing  on 
the  question  before  us. 

I  am  very  far  from  saying  that  when  con- 
tiguous houses  or  buildings  have  stood  for 
many  years,  especially  when  they  appear 
to  be  of  equal  age,  the  presumption 
of  a  reciprocal  easement  of  lateral  sup- 
port ought  not  to  be  made.  It  may 
reasonably  be  inferred  that  they  were 
built  under  circumstances  from  which, 
at  the  present  time,  a  grant  would  pro- 
perly be  implied.  Thus  they  may  have 
been  built  by  one  owner,  or  under  a  com- 
mon building  lease,  or  if  built  by  different 
owners,  where  some  arrangement  for  mu- 
tual support  was  come  to.  Thus,  had  the 
plaintiffs'  premises  remained  in  their  ori- 
ginal condition,  I  should  have  been  pre- 
pared to  make  the  necessary  presumption 
to  uphold  the  right.  Where  land  has 
been  sold  by  the  owner  for  the  express 
purpose  of  being  built  upon,  or  where 
from  other  circumstances  a  grant  can 
reasonably  be  implied,  I  agree  that  every 
presumption  should  be  naade,  and  every 
inference  should  be  drawn  in  favour  of 
such  an  easement,  short  of  presuming  a 
grant  when  it  is  undoubted  that  none  has 
ever  existed.  But  in  the  absence  of  any 
such  circumstances  there  is  no  form  of 
easement  in  which,  as  it  seems  to  me,  the 

(50)  1  M.  &  M.  863. 


doctrine  of  presumption  should  be  more 
cautiously  and  sparingly  applied  than  the 
easement  of  lateral  sapport.  For  this 
easement  is  obviously  one  of  a  very  ano- 
malous character.  In  every  other  form 
of  easement,  the  party  whose  right  as 
owner  is  prejudicially  affected  by  the  user, 
has  the  means  of  resisting  it,  if  illegally 
exercised.  In  the  case  of  the  so-called 
'*  affirmative  "  easements  he  can  bring  his 
action  or  oppose  physical  obstruction  to 
the  exercise  of  the  asserted  right. 

Even  in  the  case  of  another  negative 
easement,  and  which  is  said  to  approach , 
the  more  nearly  to  this — that  of  light — 
the  supposed  analogy  entirely  fails.  For, 
although  no  action  can  be  brought  against 
a  neighbouring  owner  for  opening  win- 
dows overlooking  the  land  of  another, 
there  is  still  the  remedy,  however  rude, 
of  physical  obstruction  by  building  oppo- 
site to  them.  But  against  the  acquisition 
of  such  an  easement  as  the  one  here  in 
question,  the  adjoining  owner  has  no 
remedy  or  means  of  resistance,  unless, 
indeed,  he  should  excavate  in  his  own 
immediately  adjacent  soil,  while  the  neigh- 
bouring house  is  being  bxiilt,  or  before 
the  easement  has  been  fully  acquired,  for 
the  purpose  of  causing  the  house  to  &11. 
But  what  would  be  thought  of  a  man 
who  thus  asserted  his  right?  Or,  possibly, 
as  in  the  present  instance,  he  may  have 
built  to  the  extremity  of  his  own  land, 
and  may  require  the  support  of  his  soil 
to  uphold  his  own  house.  Is  he  to  en- 
danger, and  perhaps  destroy,  his  own 
house,  by  excavating  under  it  for  the 
purpose  of  preventing  his  neighbour  from 
acquiring  the  right  of  support?  The 
question,  as  it  seems  to  me,  answers 
itself.  To  say  that  by  reason  of  an  ad- 
joining house  being  built  on  the  ex- 
tremity of  the  owner's  soil,  a  right  of 
support  is  to  be  acquired,  in  the  absence 
of  any  grant  or  assent,  express  or  im- 
plied, against  the  adjacent  owner,  who 
may  be  altogether  ignorant  whether  the 
house  or  other  building  is  supported  by 
his  soil  or  not,  and  who,  whether  he 
knows  it  or  not,  has  no  means  of  resist- 
ing  the  acquisition  of  an  easement  against 
hmiself,  either  by  dissent  or  resistance  of 
any  kind,  appears  to  me  to  be  repugnant 
to  reason  and  common  sense,  as  well  as 
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to  the  first    principles    of   justice  and 
right. 

For  these  reasons  I  cannot  entertain  a 
doubt  that — at  all  events  as  the  law  stood 
before  the  passing  of  t)ie  Prescription 
Act,  2  &  3  Will.  4.  c.  71— -the  presump. 
tion  of  a  grant,  if  any,  arising  in  this 
case  from  the  support  to  the  plaintiffs' 
premises  having  been  had  for  the  twenty- 
seven  years,  was  open  to  be  rebutted; 
and  that  when  it  was  proved — or,  what  is 
the  same  thing,  admitted — that  when  the 
plaintiffs*  premises  were  rebuilt,  the  ori- 
^nal  easement,  if  any,  being,  as  I  have 
alreadypointed  out,  gone — the  assent  of  the 
defendants'  predecessors  was  not  asked 
for,  or  obtained  by  grant,  or  in  any  other 
way,  to  any  support  being  derived  from 
their  soil,  the  presumption  was  at  an  end. 

We  have  then  to  consider  whether  any 
alteration  in  the  law,  as  applicable  to 
this  case,  has  been  introduced  by  the 
statute  just  referred  to.  First,  does  the 
statute  apply  to  the  presumption  of  a  lost 
grant  at  all  ?  Secondly,  if  it  does,  does 
it  apply  to  the  easement  under  considera- 
tion ?  Thirdly,  if  it  does,  is  the  right  of 
the  party  interested  to  rebut  the  pre- 
sumption by  proving  that  no  grant  ever 
existed  taken  away  ? 

Now,  it  is  first  to  be  observed  that  the 
Act  professes  to  deal  with  the  matter  of 
prescription  alone.  It  is  entitled  "  An  Act 
for  Shortening  the  Time  of  Prescription  in 
Certain  Cases."  And  what  is  here  meant 
by  "  prescription,**  if  it  admitted  of  any 
doubt,  is  immediately  made  apparent  by 
the  preamble,  which  is  in  these  words : 
"Whereas  the  expression  'time  imme- 
morial, or  time,  whereof  the  memory  of 
man  runneth  not  to  the  contrary,'  is  now 
by  the  law  of  England  in  many  cases 
considered  to  include  and  denote  the 
whole  period  of  time  from  the  reign  of 
King  Kichard  the  First,  whereby  the 
title  to  matters  that  have  been  long  en- 
joyed is  sometimes  defeated  by  shewing 
the  commencement  of  such  enjoyment, 
which  is  in  many  cases  productive  of  in- 
convenience and  injustice,  for  remedy 
thereof  be  it  enacted,  &c.'*  Then  come 
the  remedial  enactments  of  this  strange 
and  perplexing  statute.  What  was 
wanted  was  a  fixed  period  of  prescrip- 
tion,  such   as  is    to    be    found   in  the 


French  and  Italian  codes,  in  which  for 
easements  at  once  continued  and  ap- 
parent, a  prescriptive  period  of  thirty- 
years  is  fixed ;  in  all  others  the  right  can 
only  be  founded  on  positive  proof  of  title, 
unless  arising  from  the  disposition  of  a 
common  owner  (see  articles  688-707  of 
the  French  code,  and  articles  629-630  of 
the  Italian  code).  Thus  fictitious  pre- 
sumptions, with  us  the  arbitrary  creation 
of  the  Courts,  and  repugnant  at  once  to 
X3ommon  sense  and  to  the  consciences  of 
juries,  are  altogether  got  rid  of. 

But  while  this  period  of  presump- 
tion is  fixed  by  the  statute  at  the  lon^r 
periods  of  sixty  years,  in  the  case 
of  rights  of  common,  and  other  profits 
a  prendre^  and  of  forty  years  in  the 
case  of  easements,  unless  in  either 
case  it  appeared  that  the  enjoyment  bad 
been  had  under  some  deed  or  writing, 
with  regard  to  any  intermediate  period, 
it  was  enacted  that  afler  an  enjoyment 
for  twenty  years  without  interruption 
by  any  person  claiming  right,  no  claim 
shall  be  defeated  by  shewing  only  that 
the  enjoyment  commenced  earlier  than 
the  twenty  years.  To  both  enactments 
is,  however,  appended  the  important 
provision  that  ''  such  claim  may  be  de- 
feated in  any  other  way  by  which  the 
same  is  now  liable  to  be  defeated." 

By  this  roundabout,  and  it  must  be  ad- 
mitted somewhat  clumsy  contrivance,  so 
far  as  prescriptive  rights  were  concerned, 
the  presumption  arising  from  twenty 
years'  user  or  enjoyment  was  rendered  a 
presumptto  juris  et  de  Jure  and  concluBive. 
But  as  regards  the  presumption  of  a  lost 
deed  in  rights  arising  from  supposed 
grant,  although  the  statute  may  have  in- 
troduced easements  created  by  grant  for 
the  purpose  of  making  such  rights  inde- 
feasible by  prescription  at  the  end  of 
forty  years,  it  is  difficult  to  see  how  the 
presumption  arising  from  an  enjoyment 
for  twenty  years  can  be  in  any  way- 
affected  by  the  Act.  For  such  a  pre- 
sumption was  never  liable  to  be  rebutted 
by  evidence  of  a  still  earlier  user,  which 
is  the  inconvenience  which  the  statnte 
professes  to  remedy.  On  the  contrary, 
the  effect  of  such  proof  could  obvionsly 
only  be  to  strengthen  the  presumption. 
The  Act  does  not  go  to  the  length  of 
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Baying  that  the  twenty  years'  user  in  the 
case  of  easements  shall  have  any  greater 
effect  than  it  had  before.  It  is  only  to 
the  exceptional  easement  of  light  that  it 
has  given  the  character  of  indefeasibility 
at  the  expiration  of  the  twenty  years  of 
nnintermpted  enjoyment — a  special  en- 
actment which  wonld  have  been  wholly 
nnnecessary  if  the  effect  of  the  general 
enactment  had  been  to  make  all  ease- 
ments indefeasible  at  the  end  of  twenty 
years.  The  only  conclasion,  therefore, 
at  which  I  can  arrive  is  that,  as  regards 
the  effect  of  twenty  years'  user  or  enjoy- 
ment in  the  matter  of  easements  by  pre- 
sumed grant,  the  law  stands  exactly  as 
it  did  before  the  passing  of  the  Act. 

Bat  secondly,  is  the  easement  we  are 
dealing  with  within  the  Act  ?  The  Act 
requires  that  the  user  or  enjoyment  shall 
have  been  under  '*  a  claim  of  right "  and 
"  uninterrupted."  A  man  builds  a  house 
on  his  own  land.  He  may  lay  the  founda- 
tions 80  deep  as  not  to  need  the  snpport 
of  his  neighbour's  soil ;  or  he  may  not 
do  so,  and  the  support  may  be  needed ; 
but  in  the  latter  case  the  neighbour  may 
not  be  aware  of  it,  and  there  is  nothing 
to  convey  to  him  the  knowledge  that  the 
support  is  in  fact  had  ;  nor,  if  he  knew  it, 
has  he  any  means  practicaJly  of  prevent- 
ing it.  Is  this  an  enjoyment  "  of  right " 
within  the  1st  and  2nd  sections  of  the  Act, 
according  to  the  meaning  put  upon  the 
term  by  this  Court  in  Tickle  v.  Brown  (51 )  ? 

Again,  the  enjoyment  is  required  to 
he  uninterrupted.  Now,  interruption  may 
arise  either  from  a  disuser  by  the  one 
party,  or  from  physical  obstruction  op- 
posed by  the  other.  I  take  the  statute 
to  have  contemplated  interruption  as 
arising  from  either  cause.  Can  it  have 
been  intended  to  include  a  form  of  ease- 
ment to  which  no  interruption  could  be 
opposed  by  the  party  whose  rights  are  to 
be  prejudicially  affected?  But  the  an- 
swer to  the  third  question  may  render 
the  foregoing  one  unimportant.  Does 
the  statute  take  away  the  right  of  the 
party  denying  the  grant  to  rebut  the 
presumption  arising  from  user  ?  I  an- 
swer most  assuremy  not.  For  it  says 
expressly  that  "the  claim  may  be  de- 

(51)  4  Ad.  &  E.  369. 
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feated  in  any  other  way  by  which  the 
same  is  now  "  (that  is,  bv  the  then  ex- 
isting law)  **  liable  to  be  defeated."  Now, 
nothing  can,  I  think,  be  more  certain,  for 
the  reasons  I  have  before  given,  and  from 
the  authorities  I  have  cited,  than  that 
the  presumption  of  a  lost  grant  from 
twenty  years'  user  was  under  the  pre- 
vious law  capable  of  being  rebutted,  and 
so  the  claim  defeated  by  proof  that  no 
grant  had  ever  existed. 

I  find  nothing  in  the  decisions  which 
have  taken  place  since  the  statute  which 
shakes  my  confidence  in  the  view  I 
expressed.  The  mining  cases,  such 
as  Hwmphries  v.  Brogden  (11),  Harris 
V.  Byding  (52),  Bogers  v.  Tcuylor 
(24),  Bnwhotham  v.  Wilson  (15),  Bonomi 
V.  Backhouse  (4),  are  not  at  all  in  point. 
The  right  of  snpport  there  claimed  was 
not  of  lateral  but  of  vertical  support, 
and  was  not  in  the  nature  of  an  ease- 
ment, but  of  a  proprietary  right — the 
right  of  the  owner  of  the  surface  land  to 
have  the  support  of  the  strata  below  as 
of  absolute  right,  independently  of  user 
or  of  right  acquired  by  enjoyment.  TWs 
distinction  was  expressly  pointed  out  hy 
Lord  Wensleydale  when  the  case  of 
Bonomi  v.  Backhouse  (4)  was  before  the 
House  of  Lords.  He  says : — "  I  think  it 
is  perfectly  clear  that  the  right  in  this 
case  was  not  in  the  nature  of  an  ease- 
ment, but  that  the  right  was  to  the 
enjoyment  of  his  own  property,  and  that 
the  obligation  was  cast  upon  the  owner 
of  the  neighbouring  property  not  to  in- 
terrupt that  enjoyment." 

The  case  of  Brown  v.  Bohins  (6)  comes 
nearer  to  the  present,  but,  neverthe- 
less, is  plainly  distinguishable.  It  was 
an  action  for  excavating  beneath  land 
adjoining  the  plaintiff^s  house,  and  so 
causing  the  fall  of  the  house,  which 
had  been  built  on  land  previously  ex- 
cavated beneath  the  surface,  and  which 
the  defendant  knew  to  have  been  so  ex- 
cavated.« The  plaintiff  was  held  entitled  to 
recover — to  my  mind  a  very  questionable 
decision — ^but  only  on  the  express  finding 
of  the  jury  that  the  land  wonld  equally 
have  sunk  if  no  building  had  been  super- 
added to  its  weight. 

(52)  6  Mee.  &  W.  60. 
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The  capse  of  Partridge  v.  8coU  (8)  is 
still  nearer  to  the  present ;  and  the  lan- 
guage of  the  Court  with  reference  to  the 
easement  claimed,  which  was  one  of 
support,  is  deserving  of  ohservation  with 
reference  to  the  case  before  us.  The 
plaintiff  had  built  a  house  on  land  which 
had  been  previously  excavated  by  mining 
below.  Four  years  afber  the  house  was 
built  the  defendants,  in  working  a  mine 
immediately  adjoining,  removed  the  mine- 
rals which  afforded  lateral  support  to  the 
plaintiff^s  house  without  leaving  sufficient 
to  uphold  it,  but  the  removal  of  the 
minerals  would  not  have  had  that  effect  if 
the  house  had  not  been  built  on  exca- 
vated soil.  It  was  held  that  no  right  of 
support  could  be  claimed  under  such 
circumstances,  except  by  way  of  ease- 
ment, which,  of  course,  could  not  have 
been  acquired  under  twenty  years ;  the 
language  of  the  Court  leaving  it  doubtful 
whether,  in  their  opinion,  if  the  stipport 
had  been  had  for  the  twenty  years,  a  right 
thereto  would  have  been  acquired.  In 
delivering  the  judgment,  Baron  Alderson 
says : — "  He  (the  plaintiff)  has,  by  build- 
ing on  ground  insufficiently  supported, 
caused  the  injury  to  himself,  without  any 
fault  on  the  part  of  the  defendants,  unless 
at  the  time,  by  some  grant,  he  was  en- 
titled to  additional  support  from  the  land 
of  the  defendants.  There  are  no  circum- 
stances in  the  case  from  which  we  can 
infer  any  such  grant  as  to  the  new  house, 
because  it  has  not  existed  twenty  years  ; 
nor  as  to  the  old  house,  because,  though 
erected  more  than  twenty  years,  it  does 
not  appear  that  the  coal  under  it  may  not 
have  been  excavated  within  twenty  years ; 
and  no  grant  can  at  all  events  be  inferred, 
nor  could  the  right  to  any  easement  be- 
come absolute,  even  under  Lord  Tenter- 
den's  Act,  until  after  the  lapse  of  at  least 
twenty  years  from  the  time  when  the 
house  first  stood  on  excavated  ground 
and  was  supported  in  part  by  the  defend- 
ant's land.  If  th6  law  stood  as  it  did 
before  Lord  Tenterden*s  Act  (2  &  3 
Wni.  4.  c.  71.  s.  2),  we  should  say  that 
such  a  grant  ought  not  to  be  inferred 
from  any  lapse  of  time  short  of  twenty 
years  after  the  defendants  might  have 
been  or  were  fully  aware  of  the  facts. 
And  Qven  since  that  Act  the  lapse  of  time^ 


under  these  peculiar  circumstances,  would 
probably  make  no  difference.  For  the 
proper  construction  of  that  Act  requires 
that  the  easement  should  have  been  en- 
joyed for  twenty  years  under  a  claim  of 
right  Here  neither  party  was  ac- 
quainted with  the  fact  that  the  easement 
was  actually  u^ed  at  all,  for  neither  party 
knew  of  the  excavation  below  the  house. 
We  should  probiibly,  therefore,  have  been 
of  opinion  that  there  was  no  user  of  the 
easement  under  a  claim  of  right,  and  that 
Lord  Teuterden*8  Act,  therefore,  would 
not  apply  to  a  case  like  this.  However, 
the  facts  of  this  special  case  do  not  raise 
that  point." 

The  case  of  Rogers  v.  Taylor  (24)  is 
still  nearer  to  the  present.  The  plaintiff, 
having  built  two  cottages  on  waste  be- 
longing to  the  Crown,  in  the  year  1824, 
obtained  a  grant  of  the  surface  from  the 
Crown,  exclusive  of  the  minerals.  In 
1853,  the  defendant,  who,  as  tenant  of 
the  owner  of  the  mines,  was  working  a 
quarry  underneath  the  house,  cut  away 
the  supports  of  the  roof  of  the  quarry 
under  the  house,  which  caused  the  house 
to  fiEkll.  The  Judge  at  the  trial  left  it  to 
the  jury,  from  the  enjoyment  of  the  sup- 
port for  upwards  of  twenty  years,  if  they 
thought  the  enjoyment  had  been  uninter- 
rupted—  which  was  a  question  in  the 
cause — ^to  presume  a  grant  from  the 
owner  of  the  quarry,  and  this  direction 
was  held  by  the  Court  of  Exchequer  to 
be  right.  But  in  this  direction,  which  was 
given  in  deference  to  previous  decisions, 
and  which  I  now  think  went  to  the  ex- 
treme verge  of  the  law — ^for  no  one  could 
have  believed  in  the  reality  of  such  a 
grant — the  effect  of  the  enjoyment  was 
only  put  as  matter  of  presumption.  There 
is  nothing  to  lead  to  the  inference  that,  had 
there  been  rebutting  evidence,  it  ought 
not  to  have  been  submitted  to  the  jury. 

The  only  case  which  would  appear  to 
be  adverse  to  this  view  is  that  of  Hide  v. 
Thomhorough  (12),  in  which  Parke,  B., 
at  Nisi  Prius,  held  that  where  the  house 
of  the  plaintiff  had  been  supported  by 
the  adjoining  land  of  the  defendant  for 
twenty  J  ears  to  the  knowledge  of  the 
defendant,  the  house  of  the  plaintiff  had 
acquired  a  right  to  such  support,  so 
as    to    give    the    plaintiff    a    right    to 
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damages  for  injury  to  his  house  by  its 
withdrawal.  But  it  is  to  be  observed 
that  this  was  a  decision  at  Nisi  Prins, 
and  which  does  not  appear  to  have  un- 
dergone much  consideration,  and,  what 
is  more  important,  there  was  no  evidence 
to  shew  the  origin  of  the  user  or  to  re- 
but the  presumption  arising  from  the 
continuance  of  the  support,  and  so  to 
negative,  as  is  the  case  here,  the  pre- 
sumption of  a  grant 

The  same  learned  Judge,  in  Oayford  v. 
NichoUs  (53),  uses  language  which  might 
imply  an  opinion  that  twenty  years*  en- 
joyment would  give  an  absolate  right  to 
support.  There  the  plaintiff's  buildings 
had  been  injured  by  excavations  made  in 
the  defendant's  soU ;  but  the  buildings 
were  modem,  and  it  was  held  that'  the 
plaintiffs  could  not  recover.  Parke,  B., 
in  delivering  judgment,  says  : — "  This  is 
not  a  case  in  which  the  plaintiff  has  the 
right  of  the  support  of  the  defendant's 
soil,  either  by  virtue  of  a  tweniy  years' 
occupation  or  by  reason  of  a  presumed 
grant,  or  by  a  presumed  reservation 
where  both  houses  were  originally  in  the 
possession  of  the  same  owner ;  for  un- 
less a  right  of  support  by  some  such 
means  can  be  established,  the  owner  of 
the  soil  has  no  right  of  action  against 
bis  neighbour  who  causes  the  damage 
by  the  proper  exercise  of  his  own  right." 
Bat  •  this  was  obiter  dictum  and  nob 
necessary  to  the  decision. 

The  case  of  Arkvnright  v.  Gell  (54)  is 
an  authority  on  this  question,  as  well  as 
on  the  question  of  presumption.  It  was 
an  action  for  diverting  from  certain 
cotton-mills  water  flowing  down  a  mine- 
ral sough,  and  of  which  the  mills  had  for 
many  years  had  the  benefit.  The  stream 
-was  an  artificial,  not  a  natural,  one.  In 
giving  the  judgment  of  the  Court  the 
!Lord  Chief  Baron  says,  and  his  language 
is  well  worthy  of  attention  : — **  What  is 
the  species  of  right  or  interest  which  the 
proprietor  of  the  surface  where  the 
stream  issued  forth,  or  his  grantees, 
-would  have  in  such  a  watercourse  at 
common  law,  and  independently  of  the 
effect  of  user  under  the  recent  statute — 

(63)  9  Exch.  Rep.  712;  b.c.  23  Law  J.  Eep. 
JbLch.  205. 

(54)  5  Mee.  &  W.  203. 
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2  4  8  Will.  4.  c.  71  ?  He  would  only 
have  a  right  to  use  it  for  any  purpose  to 
which  it  was  applicable,  so  long  as  it 
continued  there.  An  user  for  twenty 
years  or  a  longer  time  would  afford  no 
presumption  of  a  grant  of  the  right  to 
the  water  in  perpetuity  ;  for  such  a  grant 
would,  in  truth,  bo  neither  more  nor  less 
than  an  obligation  on  the  mine-owner 
not  to  work  his  mines  by  the  ordinary 
mode  of  getting  the  minerals  below  the 
level  drained  by  that  sough,  and  to  keep 
the  mines  flooded  up  to  that  level  in 
order  to  make  the  flow  of  water  constant 
for  the  benefit  of  those  who  had  used  it 
for  some  profitable  purpose.  How  can  it 
be  supposed  that  the  mine-owners  could 
haye  meant  to  burden  themselves  with 
such  a  servitude,  so  destructive  to  their 
interests  ?  And  what  is  there  to  raise  an 
inference  of  such  an  intention?  The 
mine- owner  could  not  bring  any  action 
against  the  person  using  the  stream  of 
water,  so  that  the  omission  to  bring  an 
action  could  afford  no  argument  in  favour 
of  the  presumption  of  a  grant ;  nor  could 
he  prevent  the  enjoyment  of  that  stream 
of  water  by  an  act  of  his,  except  by  at 
once  making  a  sough  at  a  lower  level, 
and  thus  taking  away  the  water  entirely 
— a  course  so  expensive  and  inconvenient 
that  it  would  be  very  unreasonable,  and 
a  very  improper  extension  of  the  prin- 
ciple applied  to  the  cctse  of  lights,  to 
infer  from  the  abstinence  from  such  an 
act  an  intention  to  grant  the  use  of  the 
water  in  perpetuity,  as  a  matter  of  right." 
The  learned  Judge  next  proceeds  to  con- 
sider the  case  with  reference  to  Lord 
Tenterden's  Act: — "It  remains  to  be 
considered  whether  the  statute  2  4  3 
Will.  4.  c.  71  gives  to  Mr.  Arkwright 
and  those  who  claim  under  him  any  such 
right,  and  we  are  clearly  of  opinion  that 
it  does  not.  The  whole  purview  of  the 
Act  shews  that  it  applies  only  to  such 
rights  as  would  before  the  Act  have  been 
acquired  by  the  presumption  of  a  grant 
from  long  u^er.  The  Act  expressly  re- 
quires enjoyment  for  different  periods 
*  without  ivterruption^*  and,  therefore, 
necessarily  imports  such  an  user  as  could 
be  interrwpfed  by  some  one  *  capable  of 
resisting  the  claim,'  and  it  also  required 
it  to  be  *  of  right.'     But  the  use  of  the 
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water  in  this  case  could  not  he  the  subject 
of  an  action  at  the  snit  of  the  pro- 
prietor of  the  mineral  field  Ijing  below 
the  level  of  the  Cromford  Sough,  and 
was  incapable  of  interruption  by  them  at 
any  time  during  the  whole  period  by  any 
reasonable  mode  ;  and  as  against  them  it 
was  *  not  of  right ;  * — they  had  no  in- 
terest to  prevent  it ;  and  until  it  became 
necessary  to  drain  the  lower  part  of  the 
field ;  indeed,  at  all  times,  it  was  wholly  im- 
material to  them  what  became  of  the  water 
so  long  as  their  mines  were  freed  from 
it."  This  reasoning,  as  it  seems  to  me,  im- 
plies that  the  presumption  arising  from 
user  may  be  negatived  by  the  surrounding 
circumstances  ;  more  especially  where  the 
user  could  not  be  interrupted  by  the  party 
against  whom  the  easement  is  claimed. 

In  the  case  before  us  the  neighbouring 
owner  could  not  bring  an  action ;  he 
could  not  interrupt  the  user  by  anything 
he  could  do  or  could  reasonably  be  ex- 
pected to  do. 

As  regards  the  matter  of  presumption, 
Ghasemore  v.  Richards  (35),  in  the  House 
of  Lords,  is  very  much  to  the  present 
purpose.  It  was  an  action  for  intercept- 
ing by  the  formation  of  a  reservoir  on 
the  defendant's  own  land,  and  the  use  of 
mechanical  appliances,  currents  of  water, 
which  before  ran  underground  and  per- 
colating through  the  soil,  fed  the  stream 
of  the  river  Wandle,  on  which  the  plain- 
tiff had  an  ancient  mill  worked  by  the 
stream,  the  supply  of  water  to  the 
mill  being  thereby  diminished.  In  de- 
livering the  opinion  of  the  Judges, 
which  was  adopted  by  the  House  of 
Lords,  Wightman,  J.,  says  :  —  "  In 
such  a  case  as  the  present,  is  any  right 
derived  from  the  use  of  the  water  of  the 
river  Wandle,  for  upwards  of  twenty 
years,  for  working  the  plaintiffs*  mill? 
Any  such  right  against  another,  founded 
upon  length  of  enjoyment,  is  supposed  to 
have  originated  from  some  grant  from 
the  owner  of  what  is  sometimes  called 
the  servient  tenement.  But  what  grant 
can  be  presumed  in  the  case  of  perco- 
lating water,  depending  upon  the  quan- 
tity of  rain  falling,  or  the  natural  moisture 
of  the  soil  ?  and  in  the  absence  of  any 

(55)  Ibid.  p.  385. 


visible  means  of  knowing  to  what  extent, 
if  at  all,  the  enjoyment  of  the  plaintiffs* 
mill  would  be  affected  by  any  water  per- 
colating in  and  out  of  defendant*s  or  any 
other  kind  ?  The  presumption  of  a  grant 
arises  only  where  the  person  against 
whom  it  is  to  be  raised  might  have  pre- 
vented the  exercise  of  the  subject  of  the 
presumed  grant ;  but  how  could  he  pre- 
vent or  stop  the  percolation  of  the  water?  ** 

So  here,  I  ask,  how  could  the  adjoining; 
owner  prevent  the  plaintiffs'  building 
from  pressing  laterally  on  his  soil  ?  Lord 
Wensleydale  afterwards  says  (55) : — **  I 
do  not  think  that  the  principle  on  which 
prescription  rests  can  be  applied.  It  has 
not  been  with  the  permission  of  the  pro- 
prietor of  the  land  that  the  streams  have 
flowed  into  the  river  for  twenty  years  or 
upwards.  *  Qfd  non  prohibet  quod  prohu 
bere  potest,  assentire  videtur.^  But  how 
here  could  he  prevent  it  ?  He  could  not 
bring  an  action  against  the  adjoining 
proprietor  ;  he  could  not  be  bound  to  dig 
a  deep  trench  in  his  own  land  to  cut  off 
the  supplies  of  water  in  order  to  indicate 
his  dissent.  It  is  going  very  far  to  say 
that  a  man  must  be  at  the  expense  of 
putting  up  a  screen  to  window  lights  to 
prevent  a  title  being  gained  by  twentv 
years*  enjoyment  of  light  passing  through 
a  window.  But  this  case  would  go  very 
fAT  beyond  that.  I  think  that  the  enjoy- 
ment, of  the  right  to  these  natural 
streams  cannot  be  supported  by  any 
length  of  user  if  it  does  not  belong  of 
natural  right  to  the  plaintiff.  For  the 
same  reason  I  dispute  the  correctness  of 
Lord  Ellenborough's  opinion  in  the  case 
of  the  spring  in  Balston  v.  Bensted  (33), 
where  there  had  been  twenty  years* 
enjoyment  of  it  in  a  particular  mode.** 

The  principle  thus  asserted  is  directly 
applicable  to  the  present  case.  How 
could  the  defendants*  predecessor  have 
prevented  the  plaintiffs*  house  from  being 
built  on  their  own  land  ? 

In  Webb  v.  Bird  (13)  it  was  held  by 
the  Court  of  Common  Pleas  (the  judg- 
ment of  which  Court  was  afterwards 
affirmed  on  appeal)  that  an  easement 
which  was  inc^)able  of  interruption 
was  not  within  Lord  Tenterden's  Act 
The  action  was  brought  for  obstructing 
the    passage    of   air    to    the   plaintiffs 
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windmill.  That,  of  course,  is  not  this 
case ;  but  the  grounds  on  which  the  case 
was  held  not  to  be  within  Lord  Tenter- 
den's  Act  are  directljr  to  the  present  pur- 
pose. '*  I  do  not  think,*'  says  Erie,  C.J., 
«'  the  passage  of  air  over  the  land  of 
another  was  or  could  have  been  contem- 
plated by  the  Legislature  when  framing 
that  section.  They  evidently  intended  it 
to  apply  only  to  the  exercise  of  such 
rights  upon  or  over  the  surface  of  the 
servient  tenement  as  might  be  interrupted 
by  the  owner  if  the  right  was  disputed. 
It  is  clear  to  my  mind  that  that  was  the 
intention  of  the  Legislature,  because  the 
section  provides  that  the  claim  shall  not 
be  defeated  *  where  there  has  been  actual 
enjoyment  for  the  period  mentioned  with- 
out interruption.'  I  am  at  a  loss  to 
conceive  what  would  be  an  interruption 
of  such  a  right  as  is  here  claimed.  In 
the  case  of  a  way,  the  exercise  of  enjoy- 
ment of  the  right  may  be  interrupted  by 
the  erection  of  a  gate  or  other  impedi- 
ment. So  of  the  analogous  right  to 
water.  So  a  claim  to  lights  may  be  ob- 
structed or  interrupted  by  the  erection  of 
a  hoarding  or  other  screen  by  the  owner 
of  the  servient  tenement."  And  on  the 
appeal  in  the  Exchequer  Chamber  (13), 
Wightman,  J.,  in  giving  the  judgment  of 
the  Court,  said  it  had  *'  to  be  considered 
whether,  independently  of  the  statute, 
the  right  claimed  may  be  supported  upon 
the  presumption  of  a  grant  arising  from 
the  uninterrupted  enjoyment  as  of  right 
for  a  certain  term  of  years.  We  think, 
in  accordance  with  the  judgment  of  the 
Court  of  Common  Pleas  and  the  judg- 
ment of  the  House  of  Lords  in  Chasevwre 
V.  Richards  (35),  that  the  presumption  of 
a  grant  from  long-continued  enjoyment 
only  arises  where  the  person  against 
whom  the  right  is  claimed  might  have 
interrupted  or  prevented  the  exercise  of 
the  supposed  grant."  After  referring  to 
what  had  been  said  by  Lord  Wensleydale 
in  Chasemore  v.  Richards  (35),  the 
learned  Judge  continues  : — "  In  the  pre- 
sent case  it  would  be  practically  so  diffi- 
cult, even  if  not  absolutely  impossible,  to 
interfere  with  or  prevent  the  exercise  of 
the  right  claimed,  subject,  as  it  must  be, 
to  so  much  variation  and  uncertainty  as 
pointed  out  in  the  judgment  below,  that 
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we  think  it  clear  that  no  presumption  of 
a  grant,  or  easement  in  the  nature  of  a 
grant,  can  be  raised  from  the  non- inter- 
ruption of  the  exercise  of  what  is  called 
a  right,  by  the  person  against  whom  it  is 
claimed,  as  a  non- interruption  by  one 
who  might  prevent  or  interrupt  it." 

In  the  case  of  Solomon  v.  The  Vintners* 
Company  (9),  the  facts  were  peculiar. 
Three  contiguous  houses,  standing  on  a 
declivity,  had  for  thirty  years  been  out 
of  the  perpendicular,  the  first  leaning  on 
the  second,  the  second  on  the  third.  The 
loweat  house  having  been  taken  down,  its 
removal  caused  injury  to  the  highest. 
An  action  having  been  brought,  it  was 
held  that  the  action  would  not  lie,  partly 
because,  there  being  an  intermediate 
house,  no  right  of  lateral  support  could 
accrue  ;  partly  because — and  it  is  on  this 
point  that  Baron  Bramwell  rests  his 
judgment  —  as  an  adjacent  owner  can 
never  know  whether  the  neighbouring 
building  requires  the  support  of  his  soil, 
or  may  have  sufficient  support  on  its  own 
foundations,  the  enjoyment  cannot  be 
said  to  be  open,  and  therefore  cannot 
be  adverse.  The  Lord  Chief  Baron  in 
his  judgment  casts  doubt  on  the  authority 
of  Stansell  v.  Jollard  (47)  and  Hide  v. 
Thomhorough  (12),  cases  on  which  I 
have  already  commented. 

The  same  question  as  arises  in  the 
present  case  was  raised  before  Vice- 
Chancel  lor  Wood  in  that  of  Hunt  v. 
Peaks  (16),  and  the  authorities  were 
gone  into  ;  but  it  became  unnecessary  to 
decide  it,  as  the  learned  Vice- Chancellor 
was  of  opinion,  as  matter  of  fact,  that 
the  land  would  equally  have  fallen  had 
no  building  been  erected  on  it. 

The  last  authority  which  I  shall  cite, 
but  which  appears  to  me  conclusive  to 
shew  that,  notwithstanding  Lord  Tenter- 
den's  Act,  a  presumption  arising  from 
user  can  be  rebutted  by  shewing  that  no 
grant  could  ever  have  existed,  is  the  case 
of  Mill  V.  The  Commissioners  of  the  New 
Forest  (56).  The  claimant — an  allottee 
of  waste  land  under  an  Inclosure  Act — 
in  an  enquiry  held  under  the  17  &  18 
Vict.  c.  49,  an  Act  for  the  settlement  of 

(66)  IS.CJom.  B.  Rep.  60  ;  s.  c.  26  Law  J.  Rep. 
C.P.  212. 
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claims  npon  and  over  the  New  Forest, 
claimed  a  right  of  common  in  the  waste 
lands  in  right  of  snch  allotment,  and 
proved  an  enjoyment  for  thirty  years 
exercised  as  of  right  and  withont  inter- 
ruption, which  it  was  contended  gave  an 
ahsolate  right  under  the  first  section  of 
the  Act.  But  it  was  held  that  the  origin 
of  the  enjoyment  might  be  shewn,  and 
that  as  by  reason  of  the  statutes  9  <fe  10 
Will.  3.  c.  86,  and  1  Anne,  stat.  1.  c.  7,  the 
right  could  have  had  no  origin  in  a  grant 
from  the  Crown,  the  claim  could  not  be 
sustained.  After  expressing  a  doubt 
whether  Lord  Tenterden's  Act  could 
operate  so  as  to  repeal  the  Act  of  Will. 
3,  Jervis,  C.J.,  says  : — "  It  is,  however, 
unnecessary  to  give  any  opinion  upon  that 
matter,  because  I  am  of  opinion  that, 
assuming  that  Lord  Tenterden's  Act 
does  apply,  still  the  claim  cannot  be  sup- 
ported. It  is  not  sought  to  be  defeated 
or  destroyed  by  shewmg  only  that  the 
right  profit  or  benefit  was  first  taken  or 
enjoyed  at  any  time  prior  to  the  period 
of  tnirty  years,  but  by  shewing  that  it 
had  never  had  any  legal  existence.*'  And 
Cresswell,  J.,  said  : — "  I  am  entirely  of 
the  same  opinion.  It  seems  to  be  ima- 
gined by  Mr.  Smith  that  because  you 
cannot  defeat  a  claim  which  may  be  law- 
fully made  at  the  Common  Law  by  cus- 
tom, prescription  or  grant,  to  any  right 
of  common  or  other  profit  a  'prendre^  by 
shewing  only  that  such  right  or  profit 
was  first  taken  or  enjoyed  at  any  time 
prior  to  the  period  of  thirty  years,  there- 
fore you  cannot  defeat  it  at  all.  I  do  not 
find  that  stated  in  Lord  Tenterden's  Act. 
There  is  no  attempt  in  this  case  to  defeat 
the  claim  by  shewing  only  its  origin,  but 
by  shewing  that  it  never  could  Imve  had 
a  legal  origin."  And  Willes,  J.,  said  : — 
"  I  am  of  the  same  opinion.  What  was 
done  here  was  in  fact  this — it  was  shewn 
that  the  enjoyment  commenced  in  1810, 
so  that  it  could  not  give  rise  to  the  right 
claimed,  and  that  it  was  impossible  that 
any  legal  grant  of  the  right  could  have 
existed."  This  case,  it  is  true,  was  decided 
on  the  first  section  of  the  Act,  but  the 
reasoning  is  just  as  applicable  to  a  case 
arising  on  the  second. 

It  18  scarcely  necessary  to  point  out 
that  the  rule  established  by  Pickard  v. 


Sears  (57)  and  Freeman  v.  Cooke  (58), 
can  have  no  application  in  a  case  where 
not  only  no  assent  was  in  fact  given,  but 
as  no  assent  was  necessary,  none  can  be 
implied;  in  addition  to  which  any  opposi- 
tion on  the  part  of  the  adjoining  owner 
would  have  been  useless.  Nor  can  the 
doctrine  as  to  implied  grants  apply,  as 
at  the  time  of  the  plaintiff's  factory  being 
built,  the  premises  belonged  to  different 
and  independent  owners. 

For  the  foregoing  reasons  I  am  of 
opinion  that  any  presumption  arising 
from  length  of  enjoyment,  as  respects 
the  easement  of  lateral  support  to  houses 
or  other  buildings,  is  one  which  both  at 
Common  Law,  and  since  the  Act  of  2  &  3 
Will.  4.  c.  71,  is  open  to  be  rebutted ;  and 
that  if  the  fact  that  no  grant  was  ever 
made  is  established,  and  from  the  cir- 
cumstances none  can  be  implied,  the 
presumption  fails.  It  is  beyond  all 
question  in  this  case  that  no  grant  was 
ever  made,  nor  assent  ever  given.  It  is 
equally  certain  that  there  are  no  circum- 
stances from  which  any  grant  or  agree- 
ment to  make  a  grant,  or  assent  in  any 
form  can  be  implied. 

I  am,  therefore,  of  opinion  that  judg- 
ment must  be  given  for  the  defendants. 

Mellor,  J. — I  have  not  thought  it 
necessary  to  prepare  a  separate  judg- 
ment in  this  case,  as  I  have  had  the 
opportunity  of  reading  the  judgment  of 
the  Lord  Chief  Justice  and  that  of  my 
brother  Lush.  I  admit  that  the  case  is 
not  free  from  grave  difficulties,  but  I  am 
satisfied  that  the  conclusion  at  which 
the  Lord  Chief  Justice  has  an'ived  is 
the  only  one  which  is  consonant  with  the 
principles  of  our  law  as  well  as  those  of 
ordinary  justice. 

I  therefore  agree  entirely  with  the 
judgment  of  my  Lord,  and  with  the  con- 
clusion he  has  formed. 

Judgment  for  the  defendants. 

Solicitors—  Shum  &  Grossman,  agents  for  Stanton 
&  Atkinson,  Newcastle-upon-Tyne,  for  plain- 
tiffs ;  Prior,  Bigg,  Church  &  Adams,  agents 
for  Thos.  Dalton,  Leeds,  for  defendant  Dalton  ; 
Hare  &  Fell,  for  other  defendants. 


(67)  6  A.  &  E.  469. 

(68)  18  Law  J.  Rep.  Exch.  1 U ;  b.  c.  2  Ex.  664. 
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WOOD  V.  MUETON. 


Dec. 

Recovery  of  Land — Mortgage  with  Power 
of  Sale  after  Notice — Payment  of  Mort- 
gage Debt  by  Bill  during  Currency  of 
Notice — Revival  of  Notice  on  Dishonour  of 

Bin. 

Mortgage  of  the  equity  of  redemption  of 
premises  as  security  for  payment  of  a  sum 
of  money,  with  the  condition  that,  if  de- 
fault should  be  made  for  seven  days  after 
notice  requiring  payment,  the  mortgagee 
might  sell.  The  mortgagee  subsequently 
gave  due  notice,  and  on  the  sixth  day  after 
took  a  bill  at  three  months  for  the  amount 
from  the  mortgagor,  who  died  the  following 
day.  The  bill  was  dishonoured,  and  there- 
upon the  m^ortgagee,  without  giving  any 
further  notice,  sold  the  premises  to  tJie 
plaintiff,  who  brought  ^ectment  against  the 
defendant,  the  inortgagor's  widow : — Held, 
thcU  the  power  of  sale  hamng  been  well 
exercised,  the  defendant  was  not  entitled  to 
redeem,  but  must  give  up  possession  to  the 
plaintiff.  That  the  giving  of  the  bill  ope- 
rated as  a  suspension  of  the  remedy  by 
sale,  and  of  the  running  of  the  notice,  and 
thai  both  revived  when  the  bill  was  dis- 
honoured; no  further  notice  was  therefore 
necessary. 

This  was  an  action  tried  before  Lusli, 
J.,  at  Newcastle-on-Tjne,  at  the  Summer 
Assizes,  1877,  when  judgment  was  re- 
seTved.  The  case  was  argued  before  the 
learned  Judge  during  the  Michaelmas 
sittings,  by 

Cave  and  Hindmiarsh,  for  the  plaintiff ; 
and 

Herschell,  for  the  defendant. 

The  learned  Judge  then  took  time  to 
consider,  and  on  the  21st  of  December 
deliyered  the  following  judgment,  in 
which  the  facts  fully  appear : — 

Lush,  J. — This  is  an  action  of  eject- 
ment to  recover  possession  of  a  leasehold 
cottage  in  Newcastle-upon-Tyne.  The 
defendant  is  the  widow  and  executor  of 
Edward  Murton,  who,  in  June,  1872, 
purchased  the  cottage  of  one  Smithson 
and  mortgaged  it  to  a  building  society. 
Not  haying  suflBcient  to  pay  off  the  pur- 
chase-money he  mortgaged  the  equity  of 


redemption  to  Smithson,  the  vendor,  sub- 
ject to  the  mortgage  to  the  building 
society;  and  by  that  mortgage  it  was 
declared  and  agreed  that  if  default  should 
be  made  in  payment  of  the  said  sum  of 
59Z.  Ss.  6d.,  or  the  interest  thereon,  within 
two  calendar  months  from  the  date  of 
the  mortgage,  and  also  for  the  space  of 
seven  days  next  after  notice  in  writing, 
requiring  payment  thereof,  should  have 
been  given  to  Murton,  it  should  be  lawful 
for  Smithson  to  sell  and  absolutely  dis- 
pose of  the  said  premises,  either  by  public 
auction  or  private  contract  at  the  expira- 
tion of  such  notice. 

The  money  not  having  been  paid 
within  the  two  months,  Smithson,  after 
this  period  and  on  the  2nd  of  October, 
1872,  gave  notice,  in  writing,  requiring 
payment  at  the  expiration  of  seven 
days. 

On  the  sixth  day  after  the  notice  the 
parties  met,  and  the  amount  of  59Z.  3«.  6d, 
was  by  agreement  reduced,  after  a  settle- 
ment of  accounts,  to  43Z.  4«.  6d.,  and  a 
bill  of  exchange  given  by  Murton  to 
Smithson  for  payment  of  that  sum  at 
three  months  after  date,  and  the  follow- 
ing memorandum  indorsed  on  the  mort- 
gage :  —  "  Memorandum.  The  before- 
mentioned  sum  of  691.  9s.  6d.  has 
been  reduced  by  payment  to  the  sum 
of  43Z.  4s.  6d.  Dated  this  8th  of  October, 
1873." 

Murton  died  on  the  following  day.  The 
bill  not  having  been  paid,  Smithson  in 
August,  1873,  without  any  fresh  seven 
days*  notice,  put  up  the  premises  by 
auction  under  the  power  of  sale,  and  sold 
to  one  Shipley.  Shipley,  however,  in 
order  to  give  the  defendant  an  opportu- 
nity to  redeem,  relinqaished  his  contract, 
and  this  arrangement  seems  to  have  been 
assented  to  by  Smithson.  Having  waited 
nearly  three  years  longer,  he,  in  August, 
1876,  put  the  premises  up  to  sale  again 
by  auction.  The  defendant  attended  and 
objected  to  the  sale  on  the  ground  that 
no  mortgage  had  been  given.  The  auc- 
tioneer told  her  that  if  she  would  pay  the 
mortgage  debt  the  sale  would  be  stopped. 
She  did  not  pay,  and  the  premises  were 
knocked  down  to  one  Waugh,  who  subse- 
quently transferred  his  contract  to  the 
plaintiff,  and  in  November  the  purchase* 
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from   the   8th  of  November,  1876,  and 
costs. 

Any  balance  remaining  of  the  purchase- 
money  in  Smithson's  hands  of  course  be- 
longs to  the  defendant. 

Judgment  for  the  plaintiff. 


Solicitors— R.  W.  Busby,  agent  for  James  Radford, 
Newcastle-on-Tyne,  for  plaintiff;  Satchell  & 
Chappie,  agents  for  Allan  &  Davies,  Newcastle- 
on-Tjne,  for  defendant. 
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money  was  paid,  and  an  assignment  of 
the  premises  executed  by  Smithson  to 
plaintiff.  The  plaintiff  afterwards  paid 
off  the  mortgage  to  the  building  society, 
and  took  a  statutory  assignment  of  their 
interest. 

Possession  was  afterwards   demanded 
and  this  action  brought. 

The  question  argued  before  me  was, 
wh(;ther  the  power  of  sale  was  duly  exer- 
cised, and  that  resolves  itself  into  this 
question,  whether  the  giving  the  bill  in 
October,  1872,  for  the  reduced  amount 
operated  as  a  waiver,  or  only  as  a  suspen- 
sion of  the  notice  to  pay  in  seven  days, 
the  giving  of  which  is  by  the  mortgage 
made  a  condition  of  the  power  to  sell. 
No  evidence  was  given  of  what  took  place 
at  the  settlement  and  giving  the  bill,  and 
I  have  to  say  what  is  the  fair  inference  to 
be  drawn  from  the  bare  facts  stated.  The 
defendant  does  not  offer  or  ask  for  leave 
to  redeem,  but  Mr.  Cave,  on  the  part  of 
the  plaintiff,  agreed  that  if  she  was  en- 
titled to  redeem,  she  should  not  be  pre- 
judiced by  not  having  claimed  it  in  her 
defence. 

I  am  of  opinion  that  she  is  not  entitled 
to  redeem,  because  the  power  of  sale  was 
well  exercised.  The  bill  suspended  the 
remedy  by  action  for  the  mortgage  debt, 
and  prima  fade  it  suspended  also  the 
running  of  the  notice.  Both  revived  when 
the  bill  was  dishonoured,  and  the  plaintiff 
was  then  remitted  to  the  position  in  which 
he  stood  when  the  bill  was  given.  I  can- 
not infer  an  agreement  that  if  the  bill 
was  not  paid  the  plaintiff  should  begin 
again  and  give  a  fresh  notice,  which 
would  be  to  place  him  in  a  worse  position 
than  when  he  consented  to.give  time.  The 
conduct  of  the  plaintiff  at  the  second 
auction,  when  she  objected  to  the  sale,  not 
because  no  notice  was  given,  but  on  the 
allegation  that  there  was  no  mortgage, 
would,  if  she  had  known  of  the  stipula- 
tion as  to  notice,  have  perhaps  concluded 
her  from  afterwards  objecting  to  the  want 
of  it,  but  she  probably  had  no  knowledge 
of  the  contents  of  the  mortgage,  and  I 
therefore  lay  no  stress  upon  her  not  ob- 
jecting on  this  ground. 

It  follows  that  my  judgment  must  be 
for  the  plaintiff  for  possession,  and  mesne 
profits  at  the  agreed  rate  of  6«,  per  week 


[IN  THE  EXCHEQUER  DIVISION.] 

1877.     1  THE   ATTORNEY-GENERAL 

Dec.  6.    J  V,  MOORE. 

Borough  Fund — Mv/aicipal  Corporations 
Act — Fines  made  ^^  payable  to  Her  Mc^ 
jesty  "  by  subsequent  Act, 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  33.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877      1 
Dec.  10.  I  ^^  P^^  CURTIS. 

Licensing  Act,  1872  (35  ^  36  Vict,  c. 
94),  sections  12  and  52 — Appeal  against 
Conviction,  Condition  of:r-Notice  to  "  Court 
of  Summary  Jurisdiction " — Service  on 
Clerk  to  Justices, 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  35.] 


[IN  THE  QUEENS  BENCH  DIVISION  ] 

Tthe  company  of  propribtoes 
1877      '      ^^  ^^^  regent's  canal  (op- 
Dec  19  ^      pellants)  v,  the  assessment 

I        committee  of  the  PARISH  OP 

1^     ST.  PANCRAS  (respondents). 

Poor  Bate — Canal — ^*  Lands  of  a  Like 
Quality  " — Mode  of  Assessment  under  52 
Geo.  3.  c.  195.  «.  101. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  37.] 
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[IN  THE  HOUSE  OF  LORDS.] 

1877     A 
A      1  ^0     '™*   BIV»B  WEIR  COMMISSIONERS 

^nl  w,       (appellants)  v.  adamson  and 
T  r^27         others  (respondents). 

Harbours,  Docks  and  Piers  Clauses  Act, 
1847  (10  VicL  c,  27),  s.  lA^Bamage  to 
Tier  hy  Derelict  Vessd — Chvner^s  Liability 
— Act  of  Ood^Gonstruction  of  Statute, 

Section  74  of  the  Harbours,  Docks  and 
Piers  Act,  1847,  enacts  that  "  the  owner  of 
every  vessel  or  float  of  timber  shall  be 
answerable  to  the  undertakers  for  any 
damage  done  by  such  vessel  or  float  of 
tmher,  or  by  any  person  employed  about 
the  sams,  to  the  Iharbour,  dock  or  pier,  or 
the  quays  or  works  connected  therewith; 
and  the  master  or  person  having  tlie  charge 
of  such  vessel  or  float  of  timber,  through 
whose  wilful  act  or  n£gligence  any  such 
damage  is  done  shall  also  be  liable  to  make 

good  the  same Provided  always 

that  nothing  herein  contained  shall  extend 
to  impose  any  Uahility  *'  upon  the  oivner 
when  the  vessel  is  at  the  time  when  the 
damage  is  caused  in  charge  of  a  compul- 
sory pilot. 

A  vessel  was  driven  aground  by  a  violent 
storm,  and  after  the  master  and  crew  had 
been  obliged  to  abandon  her,  was  forced  by 
(he  wind  and  wa/oes  against  a  pier,  whereby 
serious  damage  was  occasioned : — 

Held  by  the  majority  of  their  Lordships 
(affirming  the  decision  of  the  Court  of 
Appeal),  that  the  owners  of  the  ship  were 
not  Uable  under  the  above  section. 

The  exemption  from  obligation  to  make 
good  losses  or  injuries  caused  by  the  ^^  act  of 
Ood*^  applies  to  liabilities  created  by  sec- 
tion 74  no  less  than  to  those  existing  before 
the  passing  of  the  Act, 

This  was  an  appeal  against  a  decision 
of  tbe  Conrt  of  Appeal  reversing  a  deci- 
sion of  the  Conrt  of  Queen's  Bench. 

[The  case  is  reported  in  the  Court  of 
Queen's  Bench,  42  Law  J.  Bep.  M.C.  33  ; 
8.  c.  Law  Bep.  8  Q.B.  10,  and  in  the 
Court  of  Appeal  46  Law  J.  Bep.  Q.B.  83 ; 
8.  c.  Law  Bep.  1  Q.B.  Div.  646.] 

The  appellants  were  the  Commission- 
ers  appointed  under  the  Harbours,  Dock 
and  Piers  Act,  1847  (10  Vict.  o.  27),  for 
Vcj..  47.— Q.B.,  C.P.  &  ExcH, 


constructing  and  maintaining  a  pier  at 
the  mouth  of  the  river  Weir. 

The  respondents  were  the  owners  of 
the  steamship  NataXian,  which,  on  the 
17th  of  December,  was  caught  by  a  vio- 
lent storm  while  on  a  voyage  from  Lon- 
don to  Newcastle.  While  endeavouring 
to  enter  Sunderland  harbour  she  was 
driven  aground  near  the  appellants'  pier, 
and  the  master  and  crew  were  compelled 
to  save  their  lives  by  abandoning  the 
ship.  As  the  tide  rose  the  abandoned 
ship  floated,  and  was  driven  by  the  storm 
against  the  appellants'  pier,  causing  in- 
jury to  the  amount  of  2,825Z.  18*. 

This  action  was  brought  by  the  appel- 
lants to  recover  damages  for  the  injury 
from  the  respondents  as  owners  of  the 
vessel.  Allegations  of  negligence  were 
mutually  made  by  both  parties,  but  with- 
drawn at  the  trial. 

Tlie  case  was  tried  before  Quain,  J., 
at  the  Durham  Summer  Assizes,  1873, 
when  a  verdict  was  entered  for  the  plain- 
tiffs, the  appellants,  with  leave  to  move 
to  enter  a  nonsuit  or  a  verdict  for  the 
defendants. 

The  Court  of  Queen's  Bench  refnsed 
the  rule,  but  this  decision  was  reversed 
by  the  Court  of  Appeal.  This  appeal  was 
brought  to  the  House  of  Lords. 

Mr.  0.  BusseU  and  Mr.  Shield  (Mr. 
Herschell  with  them),  for  the  appellants. 
— The  questions  in  this  case  are,  first, 
whether  or  not,  upon  the  construction  of 
section  74  of  the  Harbours,  Docks  and 
Piers  Act,  1847  (1),  when  the  injury  done 

(1)  10  Vict.  c.  27.  8.  74— "The  owner  of  every 
vessel  or  float  of  timber  shall  be  answerable  to 
the  undertakers  for  any  dajnage  done  by  such 
vessel  or  float  of  timber,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbour,  dock  or 
pier,  or  the  quays  or  works  connected  therewith ; 
and  the  master  or  person  having  the  charge  of  such 
vessel  or  float  of  timber,  through  whose  wilful  act 
or  negligence  any  such  damage  is  done,  shall  also 
be  liable  to  make  good  the  same ;  and  the  under- 
takers may  detain  any  such  vessel  or  float  of  tim- 
ber until  sufficient  security  has  been  given  for  the 
amount  of  damages  done  by  the  same ;  provided 
always  that  nothing  herein  contained  shall  ex- 
tend to  impose  any  liability  for  any  such  damage 
upon  the  owner  of  any  vessel  where  such  vessel 
shall,  at  the  time  when  such  damage  is  caused,  be 
in  charge  of  a  duly  licensed  pilot,  whom  such 
owner  or  master  is  bound  by  law  to  employ  and 
put  his  vessel  in  charge  of," 

2C 
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Siver  Weir  Commissioners  v.  Adamson  {H.L,),  Q. 
by  a  ship  to  a  pier  is  attributable  to  the 
act  of  God,  the  owner  of  the  ship  is  liable 
to  pay  damages  for  such  injury  ?  and  se- 
condly, whether  or  not  the  circumstances 
of  this  case  amounted  to  a  loss  of  the 
ship  by  the  act  of  God?  Section  74 
casts  idl  liability  on  the  shipowner  what- 
ever may  be  the  cause  of  the  injury. 
The  object  of  the  statute  is  to  protect 
the  undertakers  of  piers  without  any 
restriction.  Nothing  is  said  as  to  limit- 
ing the  liability  of  the  owner  to  cases 
where  the  float  of  timber  or  ship  causing 
the  injury  is  under  the  control  of  him- 
self or  his  servants.  Even  in  the  cases 
of  timber  stolen  from  its  rightful  owner, 
or  of  a  ship  abandoned  without  sufficient 
cause  by  its  master,  the  owner  might 
have  a  remedy  over,  but  would  be  liable 
to  the  undertakers  for  the  injury  to 
their  pier.  In  the  cases  of  The  Merle  (2), 
Dermis  v.  Tovdl  (3),  Eglinton  v.  Nor- 
man (4),  the  owners  of  the  ships  were 
held  liable.  No  such  general  proposition 
has  ever  been  laid  down  as  that  statutes 
imposing  liability  for  inj  ury  must  be  read 
as  excepting  the  "  act  of  God."  The  maxim, 
**  Actus  JDei  neminifacit  injuriam*^  only 
applies  to  cases  of  contract  or  common 
law  liability,  as  is  shewn  by  the  authori- 
ties collected  under  that  heading  in 
Broom* s  Legal  Maodms,  3rd  ed.  p.  211. 
It  was  clearly  the  intention  of  the  Legis- 
lature to  extend  the  common  law  liability. 
The  provision  specially  exempting  the 
owner  where  the  ship  is  compulsoriiy  in 
charge  of  a  pilot  indicates  that  the  lia- 
bility was  intended  to  attach  to  the  owner 
in  all  other  cases.  In  the  case  of  The 
Queen  v.  Leigh  (5)  a  landowner  was  held 
liable  by  prescription  to  make  good  da- 
mage caused  to  a  sea. wall  by  an  extraor- 
dinary tempest  amounting  to  "act  of 
Qt)d."  The  liability  must  a  fortiori  at- 
tach when  imposed  by  statute  distinctly 
and  without  exception. 

Secondlv,  the  injury  in  this  case  was 
not  caused  by  the  "act  of  God."  It 
was  directly  attributable  to  the  master 
and    crew   having  brought  near  to  the 

(2)  Marit.  Cas.  402. 

(3)  42  Law  J.  Bep.  M.O.  33 ;  s.  c.  Law  Bep.  8 
aB.  10.  ^ 

(4)  46  Law  J.  Bep.  Excb.  557. 
(6)  10  Ad.  &  E.  398. 


pier  a  ship  which,  if  not  kept  under  con- 
trol, would  probably  cause  mischief;  as 
they  did  not  keep  it  under  control  the 
owner  is  liable,  and  it  makes  no  difference 
whether  or  not  there  was  negligence — 
Bylands  v.  Fletcher  (6).  It  cannot  be 
meant  that  the  fact  that  no  one  was  on 
board  at  the  time  of  the  collision  can 
have  been  intended  by  the  Legislature 
to  exempt  the  owner  from  liability; 
if  so,  the  statute  would  encourage  pre- 
cipitate abandonment  of  ships  in  dis- 
tress. 

The  Attorney 'Oeneral  and  Mr.  Oreefrh 
how^  for  the  respondents. — The  object  of 
the  statute  was  by  stringent  obligations 
to  make  shipowners  and  their  masters 
careful,  and  thus  to  protect  piers  from 
injury.  But  how  can  a  statute  protect 
from  the  "act  of  God,"  or,  in  other 
words,  from  inevitable  accident?  In 
Nichols  V.  Marsland  (7)  the  principle 
was  laid  down  that  damage  by  the  act  of 
God  is  to  be  excepted  out  of  liabilities 
imposed  by  law.  And  statutes  are  to  be 
read  as  if  they  excepted  the  act  of  GK)d, 
unless  they  expressly  provide  the  con- 
trary.  There  is  no  reason  for  holding 
that  the  rule  of  excepting  the  act  of  Gk>d 
should  apply  only  to  common  law  lia- 
bility and  not  to  liability  imposed  by 
statute.  A  statute  can  speak  for  itself, 
and' if  the  Legislature  had  intended  the 
ordinary  common  law  rule  of  exception 
not  to  apply,  such  intention  would  have 
been  expressed.  It  is  more  important 
that  the  exception  should  be  held  to 
apply  to  cases  of  statutory  liability  than 
to  cases  of  contract,  inasmuch  as  the 
former  is  universally  applicable,  whereas 
a  contracting  party  can  protect  himself 
by  the  terms  of  his  contract — ParadvM 
V.  Jane  (8),  Brewster  v.  KitcheU  (9), 
Bailey  v.  Be  Crespigny  (10).  It  cannot 
have  been  intended  to  make  the  ship- 
owner responsible  for  the  act  of  Grod, 
which  he  can  do  nothing  to  avert:  fea 
no7i  cogit    ad    impossihilia.     If    damage 

(6)  37  Law  J.  Bep.  Exch.  161 ;  s.  c.  Law  Bep. 
3  E.  &  I.  App.  338. 

(7)  46  Law  J.  Bep.  Exch.  174  ;  s.  c  Law  Bep. 
2  Exch.  Div.  1, 

(8)  Aleyn  27. 

(9)  1  Salk.  198. 

(10)  38  Law  J.  Bep.  Q.B.  98 ;  8.  c  Law  Bep.  4 
Q.B.  180. 
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caused  byvtbe  act  of  Gk>d  is  not  excepted, 
the  owner  of  timber,  or  of  a  ship,  diiyen 
against  a  pier,  would  in  such  a  case  have 
DO  remedy  over,  as  he  would  in  case  of 
timber  wrongfully  taken,  or  of  a  ship 
coming  into  collusion  through  the  mas- 
ters negligence.  In  no  other  case  is 
there  liability  for  loss  at  sea,  unless  neg- 
ligence is  proved,  whether  the  action  is 
broDght  at  common  law  or  in  the  Admi- 
ralty Court. 
Mr.  Shield  replied. 

Cur,  adv.  wit. 

Their  Lordships  delivered  judgment 
on  the  17th  of  December,  1877,  as  fol- 
lows : — 

Thb  Lord  Chancellor. — The  steamship 
Natalian  was  attempting,  under  stress  of 
water,  to  enter  the  Sunderland  Docks, 
belongiDg  to  the  appellants.  While  she 
was  still  in  the  open  sea,  about  forty  or 
fifty  yards  from  the  pier,  she  struck  the 
ground,  canted  with  her  head  to  the 
south,  and  drifted  bodily  ashore.  The 
crew  were  rescued  from  the  ship  by  the 
rocket  apparatus.  The  tide  was  low  at 
the  time,  and  as  the  tide  rose  the  flood 
and  the  storm  drifted  the  ship  against 
the  pier,  and  caused  damage  to  the 
amount  of  2,8251.  13«.  The  respondents 
are  the  owners  of  the  ship,  and  the  qaes- 
tion  is  whether  they  are  liable  to  pay 
this  damage  to  the  appellants.  The 
Court  of  Queen's  Bench  have  held  that 
the  owners  are  liable.  The  Court  of  Ap- 
peal have  been  unanimously  of  opinion 
that  they  are  not. 

The  question  depends  upon  the  true 
meaning  of  the  Harbours,  Docks  and 
Piers  Clauses  Act,  which  enacts  that  the 
owner  of  every  vessel  or  float  of  timber 
shall  be  answerable  to  the  undertakers 
(that  is  in  this  case  to  the  appellants) 
for  any  damage  done  by  such  vessel  or 
float  of  timber,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbour, 
dock  or  pier,  with  certain  further  provi- 
sions which  I  need  not  at  present  men- 
tion. The  Court  of  Appeal  have  been  of 
opinion,  and  1  think  rightly,  that  the 
injury  was  not  in  this  case  occasioned  by 
the  voluntary  act  or  the  negligence  of 
the  respondents,  or  indeed  of  any  person 
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on  board  of  or  connected  with  the  ship ; 
that  it  could  not  have  been  prevented 
by  any  human  instrumentality ;  but  that 
it  was  occasioned  by  a  vw  major — namely, 
by  the  act  of  God  in  the  violence  of  the 
tempest.  Founding  himself  on  this,  the 
Master  of  the  Bolb  states  that  it  is  a 
familiar  maxim  of  law  that,  where  there 
is  a  duty  imposed  or  liability  incurred,  as 
a  general  rule  there  is  no  such  duty  re- 
quired to  be  performed,  and  no  such  lia- 
bility required  to  be  made  good,  where 
the  event  happens  through  the  act  of 
God  or  the  Queen's  enemies,  and  that  the 
Court  may  well  come  to  the  conclusion 
that  the  act  of  God  and  the  Queen's 
enemies  were  not  meant  to  be  comprised 
within  the  first  words  of  the  section. 
The  Lord  Chief  Baron  states  that  no 
man  can  be  answerable,  unless  by  ex- 
press contract)  for  any  mischief  or  injurv 
occasioned  to  another  by  the  act  of  God. 
Lord  Justice  Mellish  states  that  the  act 
of  God  does  not  impose  any  liability  on 
anybody.  Mr.  Justice  Denman  states 
that  in  every  Act  of  Parliament  words 
are  not  to  be  construed  to  impose  a  liabi- 
lity for  an  act  done  if  the  act  is  substan- 
tially caused  by  a  superior  power,  such 
as  the  law  calls  the  act  of  Grod. 

In  my  opinion  these  expressions  are 
broader  than  is  warranted  by  any  autho- 
rities of  which  I  am  aware.  If  a  duty  is 
cast  upon  an  individual  by  common  law, 
the  act  of  GKmI  will  excuse  him  from  the 
performance  of  that  duty.  No  man  is 
compelled  to  do  that  which  is  impossible. 
It  is  the  duty  of  a  carrier  to  deliver 
safely  the  goods  entrnsted  to  his  care; 
but,  if  in  carrying  them  with  proper  care 
they  are  destroyed  by  lightning  or  swept 
away  by  a  flood,  he  is  excused,  because 
the  safe  delivery  has  by  the  act  of  GKmI 
become  impossible.  If,  however,  a  man 
contracts  uiat  he  will  be  liable  for  the 
damage  occasioned  by  a  particular  state 
of  circumstances,  or  if  an  Act  of  Parlia- 
ment declares  that  a  man  shall  be  liable 
for  the  damage  occasioned  by  a  parti- 
cular state  of  circumstances,  I  know 
of  no  reason  why  a  man  should  not  be 
liable  for  the  damage  occasioned  by  that 
state  of  circumstances,  whether  the  state 
of  circamstances  is  brought  about  by 
the  act  of  man  or  by  the  act  of  Gx)d. 
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There  is  nothing  impossible  in  that 
which,  on  sach  an  hypothesis,  he  has 
contracted  to  do,  or  which  he  is  by 
the  statute  ordered  to  do  —  namely, 
to  be  liable  for  the  damages.  If, 
therefore,  by  the  section  to  which  I 
have  referred  it  is  meant  that  the  owner 
of  every  vessel  shall,  irrespective  of 
whether  anything  has  happened  which 
would  at  common  law  give  a  right  of 
action  against  anyone,  pay  to  the  under- 
takers the  damage  done  by  a  ship  to 
the  pier,  I  should  be  unable  to  see  any 
reason  why  the  payment  should  not  be 
made  in  the  manner  required  by  the 
statute.  I  cannot,  however,  look  upon 
this  section  of  the  statute  as  intended  to 
create  a  right  to  recover  damages  in  cases 
where  before  the  Act  there  was  not  a 
right  to  recover  damages  from  some  one. 
The  section  and  those  which  follow  it  are 
in  an  Act  which  collects  together  the 
common  and  ordinary  clauses  which  it 
was  the  habit  of  Parliament  to  insert  in 
private  bills  authorising  the  construction 
of  piers  and  dooks.  There  was  no  special 
legislation  intended  on  this  head  for  any 
particular  place  or  any  particular  state  of 
circumstances ;  and  it  would  be  difficult 
to  suppose  that,  by  means  of  ordinary 
and  routine  clauses  inserted  in  private  or 
local  Acts,  the  Legislature,  although  it 
might  well  provide  a  ready  and  simple 
procedure  for  recovering  damages  where 
a  right  to  damages  existed  by  common 
law,  could  intend  to  create  new  rights 
and  liabilities  to  damages  unknown  to 
the  common  law.  By  the  common  law, 
if  a  pier  were  injured  by  a  ship  sailing 
against  it,  the  owner  might  be  liable  if 
he  was  on  board  and  directing  the  navi- 
gation of  the  ship,  or  if  the  ship  was 
navigated  by  persons  for  whose  negli- 
gence he  was  liable.  But  the  owner 
would  not  be  liable  merely  because  he 
was  the  owner,  or  without  shewing  that 
those  navigating  the  vessel  were  his  ser- 
vants. 

In  my  opinion  it  was  to  meet  this  state 
of  the  law  that  this  section  was  intro- 
duced. It  proceeds,  as  it  seems  to  me, 
on  the  assumption  that  damage  has  been 
done  of  the  kind  for  which  compensation 
can  be  recovered  at  common  law  against 
some  person  —  that  is   to  say,   damage 


occasioned  by  negligence  or  wilful  mis- 
conduct, and  not  by  the  act  of  GK)d.  The 
section  relieves  the  undertakers  from  the 
investigation,  always  a  difficult  one  for 
them  to  pursue,   whether  the  &ult  has 
been  the  fiault  of  the  owner,  or  of  the 
charterer,  or  of  the  persons  in  charge* 
It  takes  the  owner  as  the  person  who  is 
always  discoverable  by  means  of  the  re- 
gister, and  it  declares  that  he  shall  be 
the  person  answerable — that  is   to  say, 
the  person  who  is  to  answer,  or  is  to  be 
sued,  for  the  damage  done.     It  does  not 
absolve  the  master  or  crew  if  there  has 
been  wilful  fault  or  negligence  on  their 
part.     They  in  that  case  may  be  sued  as 
well  as  the  owner ;  but  if  the  owner  is 
thus  in  the  first  instance  made  to  pay  the 
damage,  where  there  has  been  wilful  or 
negligent  conduct  on  the  part  of  the 
master  or  crew,  the  owner  may  recover 
over  against   the  master  or  crew ;  and 
if  the  damage   has  occurred  by  reason 
of  the  act  or  omission  of  any  other  per- 
son— if,  for  example,  some  one  who  had 
hired  tiie  ship  sent  her  to  sea  insuffi- 
ciently manned,  and  the  accident  occurred 
in  consequence,  the  owner  might  appa- 
rently recover  from  the  hirer  by  reason 
of  this  act  or  omission.     The  clause  ap- 
pears to  me  to  be  a  clause  of  procedure 
only,  dealing  with  the  mode  in  which  a 
right  of  action  for  damages  already  exist- 
ing shall  be  asserted,  and  not  creating  a 
right  of  action  for  damages  where  no 
right  of  action  for  damages  against  any- 
one existed  before.     This  makes  the  part 
of  the  section  relating  to  the  employment 
of  a  pilot  intelligible  and  consistent  with 
the  rest  of  the  enactment.     If  a  licensed 
pilot  is  in  charge,  the  owner  is  not  dis- 
charged from  a    possible  liability,   but 
everything  is  left  as  it  would  be  at  com- 
mon law.     If  a  pilot  was  in  charge  of  a 
ship,  and  the  owner  was  at  the  same 
time  the  master  navigating  the  ship,  and 
did  an  act   which    caused  damage,  he 
would  be  liable  at  common  law,  and  the 
Act  leaves  him  so ;  but  in  the  same  case 
if,  while  the  pilot  was  in  charge  and  the 
owner  navigating  the  ship,  the  ship  be- 
came   unmanageable    by    tempest,    the 
owner  would  not  be  liable.     I  therefore 
think,  although  I  do  not  concur  in  the 
reasoning  of  the  learned  Judges  of  the 
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Court  of  Appeal,  that  their  conclxision 
'was  right,  and  that  the  appeal  ought  to 
be  dismissed  with  costs. 

Lord  Hatheblbt. — I  must  candidly  saj 
that  this  case  has  given  me  mnch 
anxiety,  and  I  have  felt  yery  great  doubt 
and  dif&cultj  as  to  the  proper  interpreta- 
tion to  be  given  to  this  clause,  which  is, 
as  it  appears  to  me,  somewhat  inartisti- 
oallj  framed.  I  cannot  concur  in  the 
views  expressed  in  the  Court  bolow  by 
some  of  the  learned  Judges,  on  the  one 
hand,  that  the  damage  which  was  done 
in  this  case  having  been  caused  bj  what 
is  commonly  said  to  be  an  accident,  but 
is  called  in  the  language  technically  used 
in  the  Law  Courts  "  the  act  of  Gt)d  " — 
namely,  a  storm,  the  owner  of  the  vessel 
would  be  excused  by  the  section  of  the 
Act  of  Parliament,  however  construed, 
from  the  consequences  of  that  mischief. 
Neither  can  I  think,  on  the  other  hand, 
that,  as  has  been  held  by  others  of  the 
learned  Judges  in  the  Court  below,  the 
clause  in  question  refers  only  to  cases 
where  a  vessel  is  in  charge  of  somebody. 
I  do  not  think,  in  the  first  place,  that  the 
grammatical  construction  of  the  clause 
will  admit  of  that  solution  of  our  diffi- 
culties. 

YHien  we  look  at  the  whole  construc- 
tion of  the  clause,  it  appears  to  me  that 
it  speaks,  in  the  first  place,  of  damage 
done  by  a  vessel,  without  regard  to  any- 
one being  on  board  or  not;  then  it 
speaks,  in  the  second  place,  of  damage 
done  by  any  person  employed  about  the 
vessel ;  and  then  it  says  that  the  master 
or  person  in  charge  of  a  vessel  is  to  be 
liable  if  damage  is  done  through  his  wil- 
ful act  or  negligence.  And  then  the  ex- 
cepted case  occurs  of  the  pilot,  because 
he  had  been  compulsorily  and  against 
any  power  of  resistance  of  the  owner 
placed  on  board  and  in  charge. 

Now  we  have  to  see  whether  or  not 
damage  arising  from  the  **  act  of  God  " — 
tiiat  is  to  say,  in  this  particular  case,  a 
tempest — should  be  held  to  be  excepted. 
There  might  be  other  cases  which  would 
be  similar  to  this  of  a  tempest ;  the  vessel 
might  have  been  driven  on  the  pier  in 
some  other  way,  or  have  been  injured  and 
become  unmauageable   by  lightniog,  or 


the  like.  However  it  occurred,  if  the  pier 
was  damaged  by  the  vessel  in  the  way 
which  was  called  by  the  learned  Judges 
in  the  Court  below  "the  act  of  God,*'  is 
there  anything  in  the  Act  of  Parliament 
to  say  that  the  owner  of  the  vessel  shall 
not  DC  responsible  for  the  damage,  but 
that  there  shall  be  an  exception  in  respect 
of  damage  so  caused  ?  One  can  easily 
conceive  that  the  Legislature  might  think 
it  desirable  that  those  who  provide  this 
great  accommodation  for  the  navigation 
of  the  country — those  who  provide  har- 
bours of  refuge  and  the  like,  which  are 
greatly  wanted  in  many  parts  of  the 
coasts  of  the  United  Kingdom,  should 
be  indemnified  against  the  possible  dam- 
age which  may  accrue  to  their  docks  or 
other  works,  which  they  construct  in  dis- 
charge of  the  duties  in  question,  and  in 
the  exercise  of  those  powers  which  they 
have  for  making  docks  and  other  works. 
Those  promoters  might  say — "  We  ofier 
proteotion  to  the  public  at  all  times,  only 
protect  us  from  having  our  works  dam- 
aged, in  consideration  of  the  benevolent 
hospitality  which  we  so  afford." 

There  is  nothing,  as  it  appears  to  me, 
utterly  unreasonable  in  such  a  proposition 
carried  out.  It  is  quite  true,  that  many 
cases  put  by  the  learned  Judges  in  the 
Court  below  are  cases  in  which  it  would 
seem  to  be  a  very  rigid  enactment  indeed, 
that  damage  to  a  very  large  and  extensive 
amount,  exceeding  the  vsdue  of  the  vessel 
itself,  should  be  compensated  by  the  per- 
sons whose  vessel  has  done  this  damage 
being  made  answerable  to  make  it  good 
to  the  full  amount  of  the  damage  done, 
which  might  even  go  to  the  destruction  of 
the  principal  works,  and  might  therefore 
result  in  the  ruin  of  those  persons  whose 
vessel  had  been  so  forced  against  them. 
But,  on  the  other  hand,  if  there  was  any 
intention  at  all  of  giving  a  relief  of  this 
kind,  which  must  be  sought,  of  course,  in 
the  words  of  the  Act,  then,  I  apprehend, 
that  the  exception  of  a  storm  or  tempest 
would  be  a  very  singular  one,  because  it 
is  a  probable  case  to  happen.  There  are, 
no  doubt,  many  other  ways  in  which 
damage  might  be  done  ;  but  it  is  amongst 
the  very  probable  causes  that  a  storm  or 
tempest  should  be  the  thing  which  would 
occasion  the  damage  through  the  medium 
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of  the  ship,  which  directly  produced  that 
damage.  I  do  not  think,  therefore,  that 
I  can  say,  at  all  satisfactorily  to  my  own 
mind,  that,  provided  that  the  Act  is  clear 
and  specific  in  its  clauses,  the  party  who 
caused  the  damage  could  be  exempted, 
because  the  damage  was  the  result  of  a 
tempest,  and  not  of  what  is  ordinarily 
called  his  fault.  Neither,  as  I  baye  already 
said,  by  the  grammatical  construction  of 
the  clause,  do  I  think  that  the  clause  is 
only  to  be  applied  in  cases  where  some 
master  or  other  person  is  in  charge  of  the 


Possibly  the  expression  of  Mellishf  L.  J., 
may  come  nearer  to  the  mind  of  the  Le- 
gislature. His  notion  of  the  general 
intent  of  the  clause  is  this — that  it  points 
to  something  in  which  man  is  concerned. 
I  think  that  is  his  expression.  That  is 
to  say,  in  which  human  agency  intervenes ; 
and  it  was  on  that  ground  that  he  coin- 
cided with  the  views  taken  by  the  other 
learned  Judges.  His  idea  of  the  whole 
intent  and  purpose  of  the  clause  was,  not 
that  the  "act  of  God"  was  wholly  to 
excuse  the  person  liable  under  the  enact- 
ment, if  that  liability  once  existed ;  but 
that  the  clause  pointed  to  some  act  of  man 
which  was  to  take  place,  and  not  to  a 
mere  casualty  occasioned  by  the  tossing 
and  driving  about  of  the  vessel  from  the 
effect  of  a  storm  upon  the  sea. 

Finding  that  I  cannot  concur  in  the 
reasons  given  in  the  Court  below,  of 
course  one  has  to  consider  the  construc- 
tion of  the  clause.  I  think  that,  taking 
the  view  which  was  taken  by  the  appel- 
lants in  this  case,  the  clause  has  been 
framed  with  probably  extraordinary  pres- 
sure and  severity  against  the  persons  by 
whose  vessels  this  damage  would  be 
created.  No  one  can  possibly  deny  that ; 
and  that  severity  seems  to  have  induced 
some  of  the  Judges  before  whom  the  case 
has  come,  to  think  that  it  is  impossible 
to  attribute  such  an  intention  to  the 
Legislature.  Now  1  am  afraid  that  it 
does  sometimes  occur,  that  an  act  of  the 
Legislature  cannot  be  carried  out  without 
very  great  inconvenience  and  hardship ; 
but  l£at  is  not  because  the  Legislatim 
intended  it,  but  because  the  possibility  of 
its  occurrence  had  been  forgotten.  I 
think  that  such  a  circumstance  may  have 


occurred  here,  and  produced  the  enact- 
ment  that  we  have  before  us. 

However,  it  is  the  opinion,  I  believe,  of 
the  majority  of  your  Lordships,  that,  on 
the  whole  case  being  considered,  this  is 
not  a  case  that  we  can  regard  as  struck 
at  by  this  clause.  Whether  the  ground 
to  be  assigned  for  that  is  the  view  which 
has  been  expressed  by  the  Lord  Chan- 
cellor, or  whether  any  view  may  be 
adopted  by  any  of  your  Lordships,  similar 
to  that  taken  in  the  Court  below,  leading 
to  the  conclusion  that  the  damage  which 
here  occurred  is  not  brou'ght  within  the 
meaning  or  purview  of  this  Act,  I  shall 
not  pause  to  enquire.  There  being  this 
difference  of  opinion,  I  shall  not  do  what 
I  might  probably  under  other  circum- 
stances have  thought  it  my  duty  to  do  in 
this  case.  I  am  unwilling  to  do  anything 
further  than  say  that  I  cannot  concur  in 
the  opinion  expressed  by  my  noble  and 
learned  friend  on  the  woolsack,  otherwise 
than  with  extreme  doubt  and  hesitation. 

Lord  O'Hagan. — I  need  scarcely  say 
that  this  is  a  difficult  and  embarrassing 
case.  The  various  views  which  have  been 
adopted  by  able  Judges  make  this  very 
plain,  and  I  do  not  think  that  any  con- 
elusion  at  which  we  can  arrive  will  be 
completely  satisfactory. 

The  difficulty  arises  from  the  form  of 
the  short  clause  we  are  required  to  inter- 
pret. Your  Lordships,  exercising  your 
appellate  jurisdiction,  act  as  a  Court  of 
construction.  You  do  not  legislate,  but 
you  ascertain  the  purpose  of  the  Legis- 
lature  ;  and  if  you  can  discover  what  that 
purpose  was,  you  are  bound  to  enforce  it, 
although  you  ma^  not  approve  the  motives 
from  which  it  springs,  or  the  object  which  it 
aims  to  accomplish.  Our  daily  experience 
demonstrates  that  the  task  of  constmction 
so  understood,  is  not  an  easy  one.  It  some- 
times involves  the  necessity  of  harmo- 
nising apparently  inconsistent  clauses,  and 
making  homogeneous  provisions  cast  to- 
gether haphazard  by  various  minds,  differ- 
ently constituted,  and  looking  to  different 
and  special  objects,  without  regard  to  the 
harmony  of  tne  whole.  Undoubtedly,  if 
the  first  division  of  the  74th  section  of  the 
Harbours,  Docks  and  Piers  Clauses  Act, 
1847,  stood  alone,  it  would  seem  to  cast 
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upon  the  owner  ander  all  possible  circnm- 
stances  liability  to  tlie  undertakers  for  any 
damage  done  by  his  vessel.  That  was  the 
view  reluctantly  adopted  by  the  Court  of 
Queen's  Bench,  which  we  are  asked  to 
affirm  in  opposition  to  the  judgment  of  the 
Court  of  Appeal ;  and  if  your  Lordships,  on 
a  full  consideration  of  the  whole  clause,  are 
satisfied  that  that  was  the  view  intended 
io  be  carried  out,  you  have  no  alternative 
but  to  act  upon  it.  No  speculation  as  to 
the  inconvenience  or  even  the  injustice 
which  it  may  accomplish,  no  considera- 
tion of  the  admitted  innocence  of  the 
owner  of  the  vessel,  or  of  the  inevitable 
nature  of  the  accident  which  wrought  the 
injury,  would  justify  a  refusal  to  interpret 
the  statute  according  to  the  design  of  the 
makers  of  it ;  and  if  you  clearly  see  that 
they  meant  the  liability  to  be  unqualified 
and  universal,  you  are  not  at  liberty,  on 
snch  grounds,  to  defeat  that  design  and 
say  t^t  the  appellants  shall  not  have  the 
benefit  of  it.  If  the  law  as  it  stands  is 
oppressive  or  inequitable,  the  Legislature 
which  devised  it  can  alone  reform  it ;  and 
certainly,  in  my  judgment,  should  your 
Lordships  feel  yourselves  obliged  to  re- 
verse the  ruling  of  the  Court  of  Appeal, 
such  a  refoL-m  will  be  needful,  and  ^ould 
be  promptly  made,  for  the  results  of  such 
a  reversal  seem  very  serious.  It  would 
involve  the  obligation  of  the  owner  to 
make  good  damage  done  by  his  ship, 
although,  as  in  this  case,  he  be  free  from 
blame,  for  any  imaginable  injury  by  him- 
self, or  his  servants,  or  in  any  other  way. 
If  necessarily  abandoned  on  the  high  seas 
a  thousand  miles  away,  she  drifts  ashore, 
after  long  wandering,  and  does  an  injury ; 
or,  if  taken  out  of  his  hands  absolutely 
by  a  pirate  or  an  enemy,  she  is  brought 
in  his  absence,  and  against  his  will,  to 
attack  the  coast  of  England ;  or  if,  as  was 
put  by  the  Judges  of  the  Appeal  Court, 
the  xmdertakers  themselves  shall  have 
got  hold  of  the  vessel,  and  employed  it  so 
as  to  injure  their  own  pier ;  in  all  these 
cases,  and  in  others  easily  to  be  conceived, 
he  would  be  responsible  for  results  to 
which  he  had  not  contributed. 

Now,  no  doubt,  it  is  possible  that  the 
Legislature  may  have  contemplated  for 
the  protection  of  harbours,  docks  and 
piers,  an  enactment  fraught  with  conse- 


199 


quences  of  this  description ;  but  before 
we  attribute  to  it  so  strange  a  purpose, 
we  are  bound,  I  think,  to  see  whether  the 
phraseology  it  has  used,  taken  together, 
does  not  enable  us  to  reconcile  its  action 
with  common  sense  and  common  justice ; 
and  to  say  that  although  it  has  spoken 
obscurely,  it  has  not  made  unavoidable 
such  a  very  startling  construction  of  its 
words.  The  case  before  us  is  not  perhaps 
quite  so  shocking  as  those  which  have 
been  supposed  to  test  the  effects  of  this 
piece  of  legislation.  But  certainly  it  does 
seem  hard  that  the  respondents,  having 
had  their  ship  so  injured  by  the  winds  and 
waves  on  the  high  seas  that  the  crew 
abandoned  her  to  save  their  lives,  and 
she  was  derehct,  and  was  forced  by  the 
storm  against  the  pier,  should  not  only 
have  lost  her  value  (10,000Z.)  save  in  so 
far  as  she  was  insured,  but,  in  addition, 
nearly  3,000Z.  for  mischief  done — admit- 
tedly without  fault  of  theirs,  and  by  the 
"  act  of  Gbd."  We  must  take  care  that  a 
hard  case  shall  not  make  bad  law ;  but 
we  must  also  take  care  that  we  do  not 
attribute  to  Parliament  the  intention  of 
injustice  so  very  flagrant  without  coercive 
necessity. 

Now,  I  have  come  to  the  conclusion, 
though  not  without  serious  hesitation  and 
misgiving,  that  there  is  no  such  necessity, 
and  that  the  statute,  well  considered,  is 
not  applicable  in  the  peculiar  circum- 
stances before  us.  I  do  not  propose  that 
your  Lordships  should  act  on  any  very 
large  application  of  the  old  maxim,  "  QiU 
hceret  in  liter d  kcerei  in  coTtice^^*  or  refuse, 
from  any  assumption  of  error  in  policy  on 
the  part  of  the  Legislature,  to  give  effect 
to  the  literal  meaning  of  the  Act.  But 
when  we  pass  from  the  first  clause  of  the 
section,  and  find  it  dealing  with  "the 
master  or  person  having  the  charge  of  a 
vessel,"  I  think  it  is  indicated  that  "  such 
vessel  *'  may  be  taken  to  limit  the  descrip- 
tion of  "  every  vessel "  in  the  preceding 
phrase,  and  to  confine  the  liability  of  the 
owner  to  vessels  "  in  charge  *'  of  a  master 
or  somebody  else.  I  do  not  see  how  we 
are  to  give  effect  to  the  word  "such" 
otherwise  than  by  qualifying  the  gene- 
rality of  the  preceding  language,  and 
holding  with  MelUsh,  L.  J.,  that  Uie  sec- 
tion points  to  something  done  by  the  act 


Digitized  by 


Google 


200 


aUEEirs  BENCH,  COMMON  PLBAS  AND  EXCHEQUEB. 


[N.a 


Siver  Weir  Commisaumers  t.  Adamaon  {H.L.\  Q,B, 


of  man,  or  to  the  act  of  the  person  in 
charge. 

The  terms  of  the  statute  appear  to  me 
fairly  to  bear  this  interpretation,  and  if 
they  do  it  is  manifestly  more  in  accor- 
dance with  reason  and  probability  than 
that  which  is  opposed  to  it.  In  any  view 
the  provision  is  hard  upon  the  owner, 
and  puts  him  in  a  worse  position  than  he 
would  have  held  at  common  law.  But 
there  is  something  comparatively  tole- 
rable in  the  notion  that  he  shall  be  re- 
sponsible if  an  accident  occurs  when  his 
captain  or  someone  else  employed  by  him, 
acting  for  him  and  under  his  control,  has 
at  least  the  chance  of  avoiding  it.  When 
this  chance  is  gone,  because  the  employes 
cease  to  be  in  charge,  and  his  ship  be- 
comes an  ungovemed  log,  irresistibly 
borne  against  a  pier  without  the  pos- 
sibility of  check  or  guidance,  the  hard 
measure  of  liability  for  an  act  which  is 
not  his  nor  his  agents,  should  not  be  im- 
puted  to  him  if  there  is  fair  ground  for 
thinking  that  the  section  did  not  contem- 
plate such  a  state  of  circumstances.  In 
the  one  case  it  may  be  just  that  the 
owner  should  answer,  if  the  injury  arises 
from  the  actual  or  presumed  default  of 
his  servants,  and  it  may  be  politic  to 
make  him  careful  in  the  selection  of  them 
from  an  apprehension  of  the  consequences 
of  such  an  actual  or  presumed  default.  In 
the  other,  his  utter  and  necessary  power- 
lessness  to  avert  the  mischief  should  make 
us  slow  to  say  that  he  was  meant  to 
answer  for  it. 

Then  as  to  the  proviso,  it  appears  to 
be  reasonably  apphcable  on  the  one  con- 
struction and  not  on  the  other.  If  it  was 
meant  that  the  owner  should  be  univer- 
sally liable  whether  or  no  any  control 
remained  with  him  or  with  his  crew,  how 
can  we  account  for  the  exception  as  to 
the  presence  of  the  pilot  ?  The  injury  is 
the  same,  the  instrument  of  the  injury  is 
the  same,  and  why,  if  the  liability  is  to 
arise  without  any  regard  to  circumstances 
in  all  other  cases,  although  every  possi- 
bility of  control  or  default  is  absent,  why 
should  the  pilot's  compulsory  employ- 
ment exonerate  the  owner?  On  the 
other  hand,  if  the  true  construction 
makes  him  only  liable  when  a  master  or 
some  other  person  freely  chosen  by  him- 


self, and  on  his  own  responsibility,  is  in 
charge,  we  can  see  good  reason  for  the 
exoneration  as  soon  as  the  pUot,  whose 
retainer  is  not  optional,  as  in  the  case  of 
his  own  people,  assumes  the  care  of  a 
ship,  and  so  disables  him  from  meddling 
with  her  directly  or  indirectly.  In  the 
one  case  there  is  some  control  remaining 
with  him ;  in  the  other  there  is  none. 
The  law  displaces  the  person  he  had 
chosen  to  guide  his  vessel,  and  he  is 
made  irresponsible.  Why  should  he  not 
be  so  when  the  stress  of  the  storot  has 
the  same  effect,  and  forces  his  captain 
and  his  crew  to  abandon  the  trust  he  had 
committed  to  them?  The  proviso  ap 
pears  to  me  persuasively  to  sustain 
argument  of  the  respondents. 

It  has  been  said  iiiat  unless  the  appel- 
lants prevail  the  statute  must  have  fuled 
of  its  object,  which  was  manifestly  the 
greater  protection  of  the  pier  owners, 
because  it  gives  them  nothing  which  they 
had  not  at  common  law.  I  think  that 
this  is  a  great  fallacy.  At  common  law 
there  were  serious  questions  oontinnally 
arising,  which,  on  either  construction  of 
the  statute,  can  arise  no  more.  Often  it 
was  doubtful  on  whom  liabilities  were 
charged,  or  by  what  evidence  the  chaige 
of  it  could  be  made  successfully.  We 
can  well  conceive  that  the  undertakers 
might  have  found  difficulty  in  properly 
selecting  a  defendant  amid  the  varying 
circumstances  which  affect  the  direction 
and  management  of  merchant  vessels, 
and  the  proof  establishing  a  responsibility 
must  often  have  been  hard  to  find  and 
inadequate  to  satisfy  a  jury.  I  do  not 
know  the  exact  history  of  the  legislation, 
but  in  this  state  of  things  the  undertakers 
may  perhaps  have  reasonably  complained, 
that  having  performed  great  public  ser- 
vice in  forming  a  harbour,  a  dock  or  a 
pier,  they  found  themselves  unable  to 
recover  for  injuries  confessedly  done  to 
works  accomplished  with  much  expense 
and  labour,  and  of  the  utmost  importance 
to  the  commerce  of  the  country.  And 
the  Legislature  may  have  fairly  said  that 
greater  protection  was  due  to  them  than 
they  derived  from  the  law,  which  bad 
grown  up  before  that  commerce  and 
those  works  had  been  created,  involving 
the  necessity  of  safeguards  theretofore 
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uncalled  for  and  unknown.  Accordingly 
thej  made  the  owner  a  person  easily  and 
always  to  be  fonnd,  "answerable"  as 
oumeTy  and  they  dispensed  with  the  proof 
of  negligence  or  any  other  proof,  save  of 
the  injnry  by  the  vessel,  in  all  cases  con- 
templated by  the  Act.  This  was  a  great 
change,  and  a  great  addition  to  any  se- 
cority  which  the  undertakers  enjoyed  at 
common  law,  and  it  was  so  whether  we 
give  the  clauses  the  universal  force  for 
which  the  appellants  contend,  or  the 
more  restricted  application  which,  with 
the  Court  of  Appeal,  I  think  your  Lord- 
ships should  attribute  to  them.  And  in 
addition,  a  further  material  advantage, 
unknown  to  the  antecedent  law,  is  af- 
forded to  the  undertakers,  who  are  em- 
powered to  detain  the  vessel  or  float  of 
timber  until  sufficient  security  has  been 
given  for  the  amount  of  damage  done  by 
the  same.  These  most  important  provi- 
sions supply  the^awon  d'Stre  for  the  legis- 
lation, whatever  be  the  issue  of  the  contro- 
versy as  to  the  extent  of  its  action,  and  I 
think  it  is  vain  to  allege  that  we  cannot 
suggest  for  it  a  sufficient  motive  without 
straining  its  effect  to  work  confessed 
injostioe. 

I  do  not  stay  to  consider  the  argument 
that  this  construction,  approved  by  the 
Court  of  Appeal,  should  be  rejected  be- 
cause a  float  of  timber  is  not  usually  **  in 
charge  "  of  anyone  as  a  vessel  is,  and  that 
Parlmment  cannot  therefore  be  supposed 
to  have  restricted  its  view  to  cases  in 
which  the  instrument  of  injury  is  dere- 
lict. The  first  answer  is  that  floats  may 
be,  and  are  often,  "  in  chai*ge,"  not  per- 
haps of  such  a  "  master "  as  governs  a 
vessel,  but  of  other  persons  such  as  the 
statute  takes  care  to  mention.  And  next, 
the  statute  deals  with  the  vessel  and  the 
float  of  timber,  quoad  the  "  charge  "  of 
them,  precisely  in  the  same  way,  and  the 
observations  I  have  made  as  to  the  first 
will,  if  they  have  force,  be  equally  appli- 
cable to  the  second. 

My  reasoning  has  not  been  precisely 
that  of  the  Court  of  Appeal,  and  I  have 
not  based  it  altogether  upon  the  legal 
doctrine  as  to  the  "act  of  God."  That 
doctrine  is  founded  on  the  view,  which 
commends  itself  alike  to  equity  and  rea- 
VoL.  47.— Q.B.,  aP.  ^  Excw. 
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son,  that  liability  should  not  be  imposed, 
unless  in  special  circumstances,  or  where 
public  interests  imperatively  require  it, 
for  consequences  which  are  not  wrought 
by  human  will  or  act,  and  for  which  no 
human  being  is  morally  responsible.  There 
are  exceptions  to  its  application,  as  when 
a  man  voluntarily  contracts,  with  full 
opportunity  of  anticipating  possible  re- 
sults, to  do  that  from  doing  which  he  is 
disabled  by  inevitable  accident ;  or  when, 
as  is  said,  the  repairing  of  sea-walls  is 
imperative  by  prescription,  and  is  made 
impossible  by  such  accident;  and  in 
various  other  cases.  And  I  am  not  at 
all  prepared  to  say  that  the  Legislature 
has  not  full  power,  if  it  be  so  minded,  to 
declare  that  a  proceeding  it  forbids,  or  a 
proceeding  it  commands,  shall  not  be 
justified,  in  the  commission  of  the  one, 
or  the  omission  of  the  other,  because  the 
result  was  caused  by  the  **act  of  God." 
A  law  so  providing  we  should  be  bound 
to  enforce,  and  if  in  the  case  before  us 
the  statute  was  universally  applicable, 
as  the  appellants  contend,  the  unhappy 
shipowner  must  have  submitted  to  its 
hand  infliction.  As  I  have  said,  I  think 
that  it  is  not  so  applicable,  and  that  in 
these  circumstances  it  does  not  apply, 
and  it  seems  proper  to  suggest  that  we 
should  not,  upon  any  phraseology  of  a 
doubtful  character,  or  without  the  clear- 
est and  most  unequivocal  expression  of 
legislative  intention,  or  if  we  may  any- 
wise reasonably  interpret  that  intention 
in  another  sense,  assume  that  a  maxim  so 
ancient,  so  well  established  and  so  accor- 
dant with  the  common  sense  of  mankind, 
has  been  set  at  nought  by  the  statute 
before  us. 

In  the  view  I  have  presented  to  your 
Lordships  the  only  case  cited  as  touching 
the  present  has  no  application  to  it. 
There  the  vessel  was  not  derelict,  and 
the  owner  may  properly  have  been  held 
liable.  Here,  on  the  other  hand,  in  the 
words  of  Pollock,  B.,  "  out  on  the  high 
seas  she  met  with  certain  risks  and  inju- 
ries which  compelled  the  crew  to  leave 
her,  and  she  became  derelict."  And  in 
my  judgment  she  should  be  dealt  with 
as  if  she  had  been  abandoned  at  the  An- 
tipodes and  had  been  ploughing  the  ocea^ 
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without  a  crew  for  years  before  she  was 
driven  against  the  pier  at  Sunderland. 

On  the  whole,  1  think  that  the  judg- 
ment of  the  Court  of  Appeal  should  be 
afiBrmed,  and  this  appeal  aismissed. 

Lord  Blackburn. — I  have  had  very 
great  doubt  and  hesitation  in  this  case, 
and  have,  whUe  considering  it,  changed 
the  opinion  I  at  first  held. 

The  question  raised  depends  upon  the 
true  construction  of  three  sections  of  the 
Harbours,  Docks  and  Piers  Clauses  Act, 
1847,  10  Vict.  c.  27,  namely  the  74th, 
75th,  and  76th  sections.  These  are  part 
of  a  set  of  clauses  gathered  together 
under  one  head,  namely,  "  Protection  of 
the  Harbour,  Dock  and  Pier,  and  the 
vessels  lying  therein,  from  fire  or  other 
injury."  I  do  not  think  any  other  clause 
in  the  Act  throws  light  on  the  construc- 
tion of  those  sections,  nor  do  I  think  that 
the  construction  put  upon  those  sections 
will  have  any  legitimate  bearing  on  the 
construction  of  sections  in  other  parts  of 
the  Act,  though  no  doubt  the  principles 
of  construction  of  statutes  laid  down  by 
this  House  in  the  present  case  must  have 
an  important  effect  on  those  who  have  to 
construe  that  or  any  other  enactment.  It 
is  of  great  importance  that  those  prin- 
ciples should  be  ascertained,  and  I  shall 
therefore  state  as  precisely  as  I  can  what 
1  understand  from  the  decided  cases  to 
be  the  principles  on  which  the  Courts  of 
law  act  in  construing  instruments  in 
writing,  and  a  statute  is  an  instrument 
in  writing. 

In  all  cases  the  object  is  to  see  what  is 
the  intention  expressed  by  the  words 
used.  But  from  the  imperfection  of 
language  it  is  impossible  to  know  what 
that  intention  is  ^  without  inquiring 
further  and  seeing  what  the  circum- 
stances were  with  reference  tq  which  the 
words  were  used,  and  what  was  the 
object  appearing  from  those  circum- 
stances which  the  person  using  them 
had  in  view ;  for  the  meaning  of  words 
varies  according  to  the  circumstances 
with  respect  to  which  they  were  used.  I 
do  not  know  that  I  can  make  my 
meaning  plainer  than  by  referring  to  the 
old  rules  of  pleading  as  to  innuendoes  in 
cases  of  defamation.   Those  rules,  though 
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highly  technical,  were  very  logical  .No 
innuendo  could  enlai^e  ihe  sense  o£  the 
words  beyond  that  which  they  prima 
facie  bore  unless  it  was  supported  by  an 
inducement  or  preliminary  avermmit  of 
facts,  and  an  averment  that  the  libel  was 
published  or  the  words  spoken  pi  and 
concerning  those  facts,  and  of  and  con- 
cerning the  plaintiff  as  connected  with 
the  facts.  If  these  preliminary  aver- 
ments were  proved,  words  which  prima 
facie  bore  a  very  innocent  meaning  might 
convey  a  very  injurious  one,  and  it  was 
for  the  Court  to  pay  whether,  when  used 
of  and  concerning  the  inducement,  they 
bore  the  meaning. imputed  by  the  innji- 
endo.  See  the  notes  to  Craft  v.  JBoite  (11). 
The  Legislature  has  rendered  it  no  longer 
necespary  to  set  out  in  the  record  the 
,  facts  and  the  colloquivm  necessary  to 
support  an  innuendo  ;  they  are  now  only 
matter  of  proof  at  the  trial,  but  the 
principle  remains. 

In  construing  written  instruments  I 
think  the  same  principle  applies.  In  the 
cases  of  wills  the  testator  ia  speaking  of 
and  concerning  all  his  afiairs,  and,  there- 
fore,  evidence  is  admissible  to  shew  all 
that  he  knew,  and  the  Court  has  to  say 
what  is  the  intention  indicated  by  the 
words  when  used  with  reference  to  those 
extrinsic  facts,  for  the  same  words  osed 
in  two  wills  may  express  one  intention 
when  used  with  reference  to  the  state  of 
one  testator's  affairs  and  &niily,  and 
quite  a  different  one  when  used  with 
reference  to  the  state  of  another  testator^s 
affairs  and  family. 

In  the  case  of  a  contract  the  two 
parties  are  speaking  of  certi^n  things 
only,  and,  therefore,  the  admissiUe 
evidence  is  limited  to  those  circum- 
stances of  and  concerning  which  they 
use  those  words. — See  Qraves  v.  Legg  (12). 
In  neither  case  does  the  Court  make  a 
will  or  a  contract  such  as  it  thinks  the 
testator  or  the  parties  wi^ed  to  make, 
but  declares  what  the  intention  indi- 
cated by  the  words  used  under  such 
circumstances  really  is. 

And  this,  as  applied  to  the  oonstmc- 

(11)  1  Wms.  Saumd.  246. 

(12)  23  Law  J.  JKep.  Ezch.  228 ;  b.  c  9  Exch. 
Rop.  642. 


Digitized  by 


Google 


MICHAELMAS   1877  to  MICHAELMAS  1878. 


Vol.47.] 

Biver  Weir  Commissioners  v.  Adamson  {n,L,\ 

idem  of  statutes,  is  uo  new  doctrine.  As 
ion^  ago  as  Eeydon's  Case  (13)  Lord 
Coke  says  that  it  was  resolved,  "  That 
for  the  sure  and  true  interpretation  of  all 
statutes  in  general,  be  they  penal  or 
beneficial,  restrictive  or  enlarging  of  the 
common  law,  four  things  are  to  be 
discerned  and  considered — First,  what 
was  the  common  law  before  the  Act? 
Secondly,  what  was  the  mischief  and 
defect  for  which  the  common  law  did  not 

Provide?  Thirdly,  what  remedy  the 
Parliament  hatii  resolved  and  appointed 
to  cure  the  disease  of  the  commonwealth  ? 
And  fourthly,  the  true  reason  of  the 
remedy.  And  then  the  office  of  all  the 
Judges  is  always  to  make  such  construc- 
tion as  shall  suppress  the  mischief  and 
advance  the  remedy."  But  it  is  to  be 
borne  in  mind  that  the  office  of  the 
Judges  is  not  to  legislate,  but  to  declare 
the  expressed  intention  of  the  Legisla- 
ture, even  if  that  intention  appears  to 
the  Court  to  be  injudicious ;  and  I 
believe  that  it  is  not  diisputed  that  what 
Lord  Wensleydale  used  to  call  "the 
golden  rule  *'  is  right — namely,  that  we 
are  to  take  the  whole  statute  together 
and  construe  it  all  together,  giving  the 
words  their  ordinary  signification,  unless 
when  so  applied  they  produce  an  incon- 
sistency or  an  absurdity  or  inconvenience 
so  great  as  to  convince  the  Court  that 
the  intention  could  not  have  been  to  use 
them  in  their  ordinary  signification  and 
to  justify  the  Court  in  putting  on  them 
some  other  signification  which,  though 
less  proper,  is  one  which  the  Court 
thinls  the  words  will  bear.  In  Allgood 
V.  Blake  (14),  in  the  judraient  of  the 
Exchequer  Chamber,  which  I  had  the 
honour  to  deliver,  as  to  the  construction 
of  a  win  it  is  said:— "The  great 
difficulty  in  all  cases  is  in  applying  these 
rules  to  the  particular  case ;  for  to  one 
mind  it  may  appear  that  an  effect 
produced  by  construing  the  words 
literally  is  so  inconsistent  with  the  rest 
of  the  win,  or  produces  so  absurd  a 
result  or  inconvenience  so  great,  as  to 
justify  the  Court  in  putting  on   them 

(13)  8  Rep.  7. 

(U)  42  Lew  J.  Rep.  Exch.  101 ;  8.  c.  Law  Rep. 
8  ExA.  160. 
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another  signification  which  to  that  mind 
seems  a  not  improper  signification  of  the 
words,  whilst  to  another  mind  the  effect 
produced  may  appear  not  so  inconsistent, 
absurd  or  inconvenient  as  to  justify 
putting  any  other  signification  on  the 
words  than  their  proper  one;  and  the 
proposed  signification  may  appear  a 
violent  construction.  We  apprehend 
that  no  precise  line  can  be  drawn,  but 
that  the  Court  must  in  each  case  apply 
the  admitted  rules  to  the  case  in  hand, 
not  deviating  from  the  literal  sense  of 
the  words  without  sufficient  reason,  or 
more  than  is  justified,  yet  not  adhering 
slavishly  to  them  when  to  do  so  would 
obviously  defeat  the  intention  which  may 
be  collected  from  the  whole  will.*'  Mu- 
tatis mutamdiKf  I  think  this  is  applicable 
to  the  construction  of  statutes  as  much 
as  of  wills  ;  and  I  think  it  is  correct. 

In  local  and  personal  Acts  there  was 
found  to  be  great  inconvenience  from 
the  clauses  being  framed  according  to 
the  views  of  the  promoter's  counsel, 
and,  consequently,  being  very  differently 
worded;  and  to  remedy  this  a  practice 
arose  of  obliging  the  promoters  to  sub- 
mit their  bills  to  Sie  revision  of  the  Chair- 
man of  Committees,  who  required  them 
to  make  their  clauses  in  the  form  he  had 
approved  of,  unless  some  good  reason 
was  shown  for  deviating  from  it.  These 
forms  of  clauses  were  well  known,  and 
the  research  which  my  noble  and  learned 
friend  opposite  (Lord  Gordon)  has  made 
shews  that  in  the  Harbour  Acts,  passed 
in  1846,  the  common  form  of  the  clause 
used  was  in  the  words  of  what  is  now 
section  74  of  the  Harbours,  Docks  and 
Piers  Clauses  Act,  1847,  but,  except  in 
one  instance,  without'  a  proviso  similar 
to  that  at  the  end  of  it.  That  shews, 
what  the  frame  of  the  section  would 
have  led  one  to  guess,  that  the  proviso 
was  an  after-thought,  added  to  the  enact, 
ment  afler  it  had  been  adopted.  The 
preamble  of  the  Harbours,  Docks  and 
Piers  Clauses  Act  declares  that  it  is 
passed  for  the  purpose  of  comprising  in 
one  Act  the  clauses  usually  contained  in 
Harbour  and  Pier  Acts  for  the  purpose 
of  avoiding  prolixity  and  producinfi^  uni- 
formity; ana  the  clause  in  question  is 
one  of  a  series  for  the  ''  protection  of  the 
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liarbonr,  docks  and  pier  and  the  vessels 
lying  therein  from  fire  or  other  injury.** 

The  first  inquiry  for  your  Lordships 
is,  are  we  justified  in  putting  a  difierent 
construction  on  the  words  of  an  Act 
passed  at  the  instance  of  particular 
promoters  from  that  which  would  be  put 
on  similar  words  in  a  general  Act  ?  To 
some  extent  I  think  we  are.  If  in  a 
local  and  personal  Act  we  found  words 
that  seemed  to  express  an  intention  to 
enact  something  quite  unconnected  with 
the  purpose  of  the  promoters,  and  which 
the  Committee  would  not,  if  they  did 
their  duty,  have  allowed  to  be  introduced 
into  such  an  Act,  I  think  the  Judges 
would  be  justified  in  putting  almost  any 
construction  on  the  words  that  would 
prevent  them  from  haviug  that  effect. 
But  I  do  not  think  it  impossible  that  the 
Legislature  can  have  intended  in  such  an 
Act  to  create  a  new  liability  to  damages 
unknown  at  common  law.  The  creation 
of  such  a  liability  would  be  in  direct 
furtherance  of  the  declared  object  of  the 
enactment — the  protection  of  the  piers 
from  injury.  And  in  every  construction 
of  the  enactment  in  question  which  I 
have  heard  suggested  the  Legislature 
does  impose  on  the  owners  a  liability  for 
damages  occasioned  by  persons  for  whom 
they  would  not  be  liable  at  common  law. 
At  present  I  cannot  see  my  way  to  limit- 
ing  the  words  of  this  Act  more  than  in 
a  general  Act,  but  I  think  that  neither 
in  a  general  Act  nor  in  a  special  Act 
could  the  Legislature  have  meant  to  shifb 
the  burden  of  a  misfortune  befalling  the 
owner  of  a  pier  from  the  owner  of  a  pier, 
who  at  common  law  would  bear  it,  to  the 
owner  of  a  ship  wholly  free  from  blame, 
and  involved  without  fault  of  his  in  a 
common  misfortune.  It  may  have  been 
said,  but  it  can  hardly  have  been  in- 
tended  to  be  said. 

The  common  law  is,  I  think,  as 
follows: — Property  adjoining  a  spot  in 
which  the  public  have  a  right  to  cany- 
on traffic  is  liable  to  be  injured  by  that 
traffic.  In  this  respect  there  is  no 
difference  between  a  shop,  the  railings 
or  windows  of  which  may  be  broken  by 
a  carriage  on  the  road,  and  a  pier  adjoin, 
ing  a  harbour,  or  a  navigable  river,  or 
the  sea,  which  is  liable  to  be  injured  by 


a  ship.     In  either  case  the  owner  of  the 
injured  property  must  bear  his  own  logg, 
unless  he  can  establish  that  some  person 
is  liable  to  make  it  good ;  and  he  does 
not  establish  this  against  a  person  merely 
by   shewing  that  he  is  owner    of  the 
carriage  or  ship  which  did  the  mischief, 
for  that  owner  incurs  no  liabihty  merely 
as  owner,  but  he  does  establish  such  a 
liability  against  any  person  who  either 
wilfully  did  the  damage  or  neglected  that 
duty  which  the  law  casts  upon  those  in 
charge  of  a  carriage  on  land  and  a  ship 
or  a  float  of  timber  on  water  to  take 
reasonable  care  and  use  reasonable  skill 
to   prevent   it  from  doing  injury;  and 
that  this  neglect  caused  the  damage; 
and  if  he  can  prove  that  the  person  who 
has  been  guilfy  of  this  negligence  stood 
in  the  relation  of  servant  to  another,  and 
that  the  negligence  was  in  the  course  of 
his  employment,  he  establishes  a  liability 
against  the  master  also.     In  the  great 
majority  of  cases  the  servant  actually 
guilty  of  the    negligence    is  poor  and 
unable  to  make  good  the  damage  if  it 
is   considerable,   and  the    master    is  at 
least    comparatively    rich,    and     conse- 
quently it  is  generally  better  to  fix  the 
master  with  liability ;  but  there  is  also 
concurrent  liability  in  the  servant,  who 
is  not  discharged  from  liabiliiy  because 
his  master  also  is  liable.     And  in  a  very 
large  number  of  cases  the  owner  of  the 
carriage,  or  ship  or  float  of  timber  is,  or 
at  least  is  supposed  to  be,  the  master  of 
those  who  were  negligent,   and   conse- 
quently the  action  is  most    frequently 
brought  againt  the  owner,  and  is  very 
often  successful.     Bat  the  plaintiff  suc- 
ceeds not  because  the  defendant  is  owner 
of  the  carriage,  or  ship  or  float  of  timber, 
but  because  those  who  were  guilty  of  the 
negligence  were  his  servants. 

I  have  stated  the  law  with  particu* 
larity,  because  I  think  it  important  to 
have  it  clearly  before  us.  What  I  have 
said  is  really  a  statement  of  the  law  as 
laid  down  by  Parke,  B.,  in  delivering  the 
judgment  of  the  Exchequer  in  QaarrMM 
V.  Burnett  (15),  where  the  plaintiff  was 
nonsuited  because  the  defendants,  though 

(15)  6  Mee.  &W.  499 ;  8.  c.  9Law  J.  Hep.  Exeh. 
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owners  of  the  carriage  and  actaally 
seated  in  it  at  the  time  of  the  accident 
were  not  the  mistresses  of  the  coachman 
whose  negligence  caused  the  accident.  I 
have  already  said  that  in  the  ordinary 
coarse  of  things  those  employed  ahont  a 
ship  are  the  servants  of  the  owners,  and 
in  Hibbs  v.  Ross  (IG)  the  majority  of  the 
Court  of  Queen's  Bench  thought  this 
was  so  much  the  case  that  proof  of 
ownership  in  the  defendant  was  prima 
fade  that  they  were  his  servants,  calUng 
on  him  to  prove  an  exceptional  state  of 
things '  in  which  they  were  not  his 
servants.  A  case  very  Hkely  to  occur  in  a 
harbour  in  which  this  would  be  disproved 
would  be  where  the  ship  was  put  in  the 
hands  of  a  shipwright  to  be  repaired,  and 
the  shipwright's  servants,  in  moving  her 
into  a  graving  dock,  negligently  did 
mischief.  The  owner  would  not  there  be 
liable  at  common  law.  Where  the  owner 
of  a  ship  is  compelled  to  take  a  pilot  on 
board,  that  pilot  is  not  the  servant  of  the 
owner,  and  he  is  not  liable  for  the 
negligence  of  that  pilot;  but  the  captain 
and  crew  remain  his  servants,  and  he  is 
liable  for  their  negligence  though  a  pilot 
is  on  board.  Where  no  one  is  to  blame — 
as  whore  the  damage  is  occasioned  by  in- 
evitable accident — the  loss,  at  common 
law,  was  borne  by  the  owner  of  the  pro- 
perty injured.  And  lastly,  the  person 
injured  has  at  common  law  no  hen  on 
the  ship,  but  only  a  right  of  action 
against  the  person  to  blame,  and  also,  if 
he  was  a  servant,  against  his  employer. 

Reading  the  words  of  the  enactment 
and  bearing  in  mind  what  was  the  state 
of  the  law  at  the  time  when  it  was 
passed,  it  seems  to  me  that  the  object  of 
the  Legislature  was  to  give  the  owners 
of  harbours,  docks  and  piers  more  pro- 
tection than  they  had.  It  seems  to  have 
occurred  to  those  who  framed  the  statute 
that  in  most  cases  where  an  accident 
occurs  it  is  from  the  £Eralt  of  those  who 
were  managing  the  ship,  and  in  most 
cases  those  are  the  servants  of  the 
owners,  but  that  these  were  matters 
which  in  every  case  must  be  proved,  and 
that    consequently  there  was    a    great 


,>s 


16)  86  Law  J.  Rep.  Q.B.  193 ;  8.  c.  Law  Rep.  1 
^  634. 


deal  of  litigation  incurred  before  the 
owner,  though  he  really  was  liable,  could 
be  fixed ;  and  with  a  view  to  meet  this 
the  remedy  proposed  was  that  the  owner, 
who  was  generally  really  liable — though 
it  was  difficult  and  expensive  to  prove  it 
— should  be  liable,  without  proof,  either 
that  there  was  negligence,  or  that  the 
person  guilty  of  neglect  was  the  owner's 
servant,  or  proving  how  the  mischief 
happened  ;  and  this  is  expressed  by  say- 
ing that  the  owner  "  shall  be  answerable 
for  any  damage  done  by  the  vessel  or  by 
any  person  employed  about  the  same  "  to 
the  harbour.  It  seems  to  have  been 
suggested  that  where  a  compulsory  pilot 
was  on  board  the  mischief  might  very 
well  be  by  his  fault,  and  the  presumption 
on  which  they  acted — that  mischief  was 
generally  due  to  the  fault  of  the  owner's 
servants  —  did  not  arise.  This  case, 
therefore,  was  by  the  proviso  taken  out 
of  the  enactment  of  the  common  law.  As 
to  the  possible  case  of  the  mischief  being 
occasioned  by  the  servants  of  a  ship. 
Wright  or  some  other  substantial  person, 
it  seems  to  have  been  thought  enough  to 
give  the  owner  the  remedy  over  provided 
by  section  70.  As  to  the  cases  in  which 
the  fault  was  that  of  some  person  not 
able  to  make  compensation,  for  whom 
the  shipowner  was  not  at  common  law 
responsible,  it  may  have  been  thought 
that  the  cases  would  occur  so  seldom,  or 
when  they  occurred  would  probably  be 
of  such  small  amoant,  that  the  shifting 
of  the  loss  from  the  owner  of  the  pro- 
perty to  the  owner  of  the  ship  was  not 
too  high  a  price  to  pay  for  the  saving  of 
litigation  and  expense.  The  cases  of  a 
common  misfortune  befalling  both  ship 
and  pier  without  fault  of  either  seems 
not  to  have  been  thought  of.  At  all 
events,  no  exemption  or  proviso  to  take 
these  cases  out  of  the  general  enactment 
is  given  in  express  words. 

On  reading  the  words  of  the  enact- 
ment I  am  brought  to  the  conclusion 
that  such  was  the  scheme  of  legislation 
adopted  by  Parliament  —  the  mischief 
being  the  expense  of  litigation,  the 
remedy  that  the  owners  should  be  liable 
without  proof  of  how  the  accident  oc- 
curred. And  if  it  had  been  confined  to 
cases  in  which  the  damages  were  uader 
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50Z.  and  might  be  recovered  before  two 
justices  under  section  76,  I  think  it 
would  be  a  scheme  of  legislation  against 
which  no  very  serious  objection  could  be 
raised.  Dennis  v.  Tovell  (3)  was  a  case 
under  60Z.  raised  in  the  County  Court, 
and  brought  by  appeal  before  the  Court 
of  Queen*s  Bench.  Without  bestowing  so 
much  consideration  on  the  case  as  I  have 
now  done,  I  joined  in  the  judgment  of  the 
Court,  which  I  have  for  a  long  time  thought 
right,  and  now  dissent  from  with  great 
trouble  and  hesitation.  It  is  impossible, 
however,  to  put  any  limit  on  the  amount. 
The  shipowner,  if  liable  at  all  under  this 
statute,  is  personally  liable  to  his  last 
farthing  for  the  whole  damage,  however 
great  and  however  small  may  be  the 
value  of  the  ship.  In  the  present  case 
the  amount  is  2,8252.,  and  if  the  statute 
transfers  the  liability  for  so  large  a  sum 
from  the  plaintiffs  to  the  defendants, 
who  have  done  nothing  wrong,  there  is 
no  doubt  it  is  a  hard  case  on  the  defend- 
ants. There  is  a  legal  proverb  that  hard 
cases  make  bad  law,  but  I  think  there  ia 
truth  in  the  retort  that  it  is  a  bad  law 
which  makes  hard  cases.  And  I  think 
that  before  deciding  that  the  construc- 
tion of  the  statute  is  such  as  to  make 
this  hardship  we  ought  to  be  sure  that 
Buch  is  the  construction,  more  especially 
when  the  hardship  affects  not  only  one 
individual,  but  a  whole  class. 

I  have  therefore  examined  the  reasons 
given  by  the  various  Judges  in  the  Court 
of  Appeed,  with  a  wish  to  find  that  some 
of  them  would  in  my  mind  justify  the 
conclusion  to  which  they  have  come  in 
favour  of  the  defendants.  And  I  haTe 
tried  to  find  soibe  ground  which  had 
escaped  their  notice  in  which  I  could  ad- 
vise your  Lordships  to  uphold  that  deci- 
sion, but  for  a  long  time  without  success. 
It  is  quite  true  that  where  a  duty  is  im- 
posed  by  law,  if  the  performance  of  the 
duty  is  rendered  impossible  by  the  '*  act 
of  God  or  the  King's  enemies,'*  the  non- 
performance of  the  duty  is  excused. 
Paradine  v.  Jane  (8),  which  is  the  case 
generally  cited  for  that  position,  is  one  in 
which  the  point  did  not  arise.  That  case 
was  one  in  which  it  was  attempted  to 
argpfi  that  the  duty  imposed  by  the  con- 
tract to  pay  rent  was  subject  to  a  condition 


that  the  tenant  was  not  evicted  by  the 
"  act  of  God,"  or  other  ms  major^  and  ihe 
really  important  part  of  the  decision  is, 
that  where  a  contract  is  made  which  does 
not  either  expressly  or  implicitly  except 
the  "  act  of  God,"  the  Courts  could  not 
introduce  that  exception  by  intendment 
of  law  ;  and  that  makes  strongly  agunst 
the  supposition  that  in  construing  a  sta- 
tute where  the  Legislature  might  have 
expressed,  but  did  not  express,  such  an 
exception,  the  Court  should  introduce  it. 
And  there  is  no  case  cited,  and,  as  far  as 
I  can  find,  no  case  exists  in  which  such  a 
doctrine  is  laid  down .  In  Latless  v.  Holmes 
(17),  where  an  Act,  which  received  the 
Royal  assent  in  May,  by  fiction  of  law 
related  back  to  the  first  day  of  the  session 
in  October,  it  was  held  to  apply  to  a 
transaction  occurring  between  October 
and  May.  This  was  contrary  to  two  legid 
maxims — that  a  fiction  of  law  should 
never  be  used  to  work  injustice,  and  ihat 
the  law  compels  no  one  to  do  an  impos- 
sibility ;  but  the  words  of  the  enactm^it 
were  too  plain,  and  the  Court  was  obliged 
not  only  to  work  great  haixiship,  but,  in 
the  particular  case,  great  injustice.  And 
in  the  present  case,  if  the  object  of  the 
statute  be,  as  Pollock,  B.,  says,  and  as  I 
think  it  is,  with  a  view  to  avoid  expense 
and  delay,  that  the  owners  of  the  docks 
are  not  to  be  put  to  the  proof  of  negli- 
gence, or  to  the  proof  of  how  the  injury 
was  occasioned  ;  that  object  would  be  to 
some  extent  less  effectually  carried  out 
by  importing  such  an  exception,  which  is 
certainly  not  expressed  in  terms. 

Still  there  remains  the  question  whe- 
ther the  hardship  produced,  and  the  in- 
justice worked,  is  so  great  as  to  justify 
the  Court  in  putting  any  meaning  on  the 
words,  which  they  will  bear  in  order  to 
avoid  it.  Both  Mellish,  L.J.,  and,  as  I 
understand  him,  the  Lord  Chancellor, 
have  thought  that  the  words  may  be  con- 
strued so  as  to  make  the  owner  of  the 
ship  answerable  only  for  damages  occa- 
sioned by  the  act  of  man,  damages  for 
which  some  one  is  answerable  at  oomxnon 
law.  I  have  already  said  that  the  ques- 
tion whether  words  can  bear  a  secondairf 
sense  different  from  the  usual  one,  is  one 

(17)  4  Term  Rep.  660. 
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on  which  different  minds  differ.  In  the 
present  case  I  feel  no  doubt,  that  the 
hardship  is  greai  enough  to  justify  putting 
a  considerable  strain  .on  the  words  to 
avoid  it;  for  I  feel  certain  that  if  the 
enactment  has  the  effect  of  shifting  the 
barthen  of  a  misfortune  to  the  piers  from 
the  owners  of  the  property,  who  at  com- 
mon law  would  have  borne  it,  to  the 
owners  of  the  ship,  who  are  free  from  all 
blame,  it  is  an  unforeseen  consequence  of 
the  words  used,  which  words,  if  the  con- 
sequence  had  been  foreseen,  would  not 
have  been  used  in  the  enactment. 

I  oiumot  see  anything  in  the  language 
of  i^e  Act  to  justify  what  was  the 
opinion  of  some  of  the  Judges  of  Appeal, 
and  is,  I  think,  adopted  by  Lord 
O'Hagan,  that  it  is  confined  to  cases  in 
which  some  one  is  in  charge  of  the  ship, 

,  eyen  if  that  exception  could  save  the  de- 
^dndante,  which  I  do  not  think  it  would. 
The  defendants  ware  by  their  servants  in 
possession  of  the  ship  when  it  drove  on 
the  bank.  It  did  not  strike  the  pier  till 
the  rising  tide  floated  it  in,  but  it  was  all 
one  transaction;  and  when  it  struck  it 

,  was  still  a  ship,  and  the"  defendants  were 
siill  its  owners.  It  is  not  necessary  to 
enquire  when  and  under  what  circum- 
stances that  which  was  once  a  ship  be- 
comes a  mere  congeries  of  planks,  to 
which  the  statute  would  not  apply,  fur- 
ther than  to  say  this  ship  cannot  be 
treated  as  having  become  such,  nor  was 
it  in  my  opinion  in  any  sense  a  derelict. 

After  much  hesitation  and  doubt,  I  am 
not  prepared  to  say  that  this  judgment 
should  be  reversed.  I  am  not  prepared 
to  say  that  the  words  "  damage  done  by 
the  ship,"  as  used  in  this  enactment, 
neoessanly  include  all  expenses  occa- 
sioned by  misfortune  in  which  the  ship 
was  involved  in  common  with  the  piers. 
Hellish,  L.J.,  seems  to  have  thought  that 
these  words  might  bear  the  more  re- 
sected sense  of  ir^uria  cum  damno.  The 
declared  object  of  the  enactment  is  the 
p^tection  of  the  piers,  <bc.,  from  *'  in- 
jury," which  renders  this  construction  a 
little  less  violent  than  if  the  object  had 
been  expressed  to  be  to  protect  the  har- 

•  hour  authorities  from  "  loss."  If  they  can 
bear  tbatr  sense  we  ought  so  to  construe 
them ;  and  though  I  hskve  had  and  have 
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great  doubt  whether  this  is  not  too  violent 
a  construction,  I  am  not  prepared  to  re- 
verse the  judgment  based  on  it ;  and 
consequently  I  agree  Ihat  the  appeal 
should  be  dismissed  with  costs. 

LoBD  GOBDON. — The  opinion  which  I 
have  formed  in  this  case  differs  from  that 
at  which  the  majority  of  your  Lordships 
and  the  Lords  Justices  of  Appeal  have 
arrived.  I  incline  to  the  opinion  of  the 
Court  of  Queen's  Bench.  Having  regard 
to  the  great  weight  due  to  the  opinions 
which  have  been  expressed  by  your  Lord- 
ships, and  also  to  the  great  weight  due 
to  the  opinions  of  the  Cords  Justices  of 
Appeal,  both  in  their  collective  and  in 
their  individual  capacity,  I  feel  great 
distrust  in  my  own  opinion.  But  I  have 
considered  the  case  with  great  anxiety, 
not  only  in  consequence  of  the  views 
entertained  by  your  Lordships,  but  also 
in  consequence  of  the  case  involving  the 
construction  to  be  put  upon  a  section  of 
an  Act  of  Parliament — a  matter  which  it 
is  of  importance  should  not  be  subject 
to  conflicting  views,  founded  upon  sup- 
posed expediency ;  and  I  feel  that  it  is 
my  duty  to  explain  more  fully  than  I 
should  otherwise  do  the  grounds  upon 
which  I  venture  to  dissent  firom  the 
opinions  which  have  been  expressed  by 
your  Lordships,  although  I  am  aware 
that  my  doing  so  will  have  no  practical 
effect  upon  the  decision  of  this  case. 

The  question  relates  to  the  application 
of  the  provisions  of  an  Act  passed  for 
consolidating  certain  provisions  usually 
contained  in  special  Acts  authorising  the 
making  and  improving  of  harbours,  docks 
and  piers.  It  is  a  British  statute,  appli- 
cable to  Scotland  as  well  as  England, 
and  its  provisions  are  of  much  import- 
ance. The  question  in  this  appeal  arises 
out  of  the  leading  enactment  of  the  74th 
section,  which  [His  Lordship  then  read 
the  section  and  continued].  The  enact- 
ment is  general  and  express,  that  the 
owner  of  every  vessel  causing  damage  to 
harbours,  &c.,  shall  be  answerable  for 
such  damage,  except  in  the  single  case, 
where  the  vessel  is  in  charge  of  a  pilot ; 
and  the  question  which  your  Lortuhipti 
have  to  consider  is,  whether  the  wordrt 
of  the  section  are  to  be  read  and  appHed 
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In  their  ordinary  common  sense  meaning, 
or  whether  there  is  to  be  imported  into 
the  statnte  another  exception  than  the 
express  exception  it  contains,  relieving 
the  owner  of  a  ship  which  at  the  time 
the  damage  occurred  was  in  charge 
of  a  duly  licensed  pilot,  an  exception, 
namely,  fix)m  liability  in  cases  where  the 
damage  was  caused  by  the  vessel  through 
the  "  act  of  God,"  or,  as  it  is  sometimes 
expressed,  vis  major. 

It  may  be  mentioned  that  this  section 
was  the  subject  of  consideration  in  the 
case  of  Dennis  v.  Tovell  (3).  That  case, 
having  involved  a  sum  under  50Z.,  was 
decided  in  the  County  Court,  but  was 
taken  on  appeal  before  the  Court  of 
Queen's  Bench,  who  dismissed  the  ap- 
peal. That  previous  decision  of  the 
Queen's  Bench  prevented  that  Court 
fh)m  reconsidering  the  section  in  the 
present  case,  and  leave  was  granted  by 
the  Court  to  appeal  to  the  Lords  Justices, 
which  led  to  their  Lordships'  judgment 
— the  subject  of  the  present  appeal  to 
your  Lordships'  House. 

The  exemption  from  liability  on  the 
part  of  the  owner  when  his  vessel  is 
under  the  charge  of  a  licensed  pilot 
may,  it  appears  to  me,  be  regarded  as 
strengthening  the  express  words  of  the 
leading  enactment  of  the  74th  section,  in 
accordance  with  the  maxim,  exceptio  pro' 
bed  regulam.  The  first  consideration  to 
be  attended  to  in  reading  the  clause 
judicially  is  whether  the  words  are  ex- 
press, intelligible,  grammatical  and  un- 
ambiguous. I  submit  for  your  Lord- 
ships' judgment  that  they  have  all  these 
characteristics.  In  my  humble  opinion 
the  word  "  answerable "  is  merely  an 
equivalent  for  "  liable  ; "  and  I  observe 
that  their  Lordships  in  the  Court  of  Ap- 
peal deal  with  the  expression  as  having 
that  meaning,  and  no  argument  was  ad- 
dressed to  your  Lordships  from  the  bar, 
on  the  part  of  the  respondents,  to  shew 
that  the  word  was  capable  of  any  other 
construction.  I  think  the  section  in 
question  itself  shews  that  the  words  are 
synonymous.  For  while  it  enacts  that 
the  owner  shall  be  "  answerable,"  it  like- 
wise enacts  that  the  owner  or  person  in 
charge  shall,  "also  in  cases  of  negli- 
gence, be  liable^"  and  then  it  provides 


that  "  nothing  herein  contained  shall  ex- 
tend to  impose  any  liability  for  any  such 
damage  upon  the  owner"  where  the 
vessel  shall  be  in  charge  of  a  pilot. 

The  next  matter  for  consideration  is, 
what  are  the  duty  and  province  of  a 
Court  of  law,  when  ascertaining  what 
effect  is  to  be  given  to  the  section,  which 
in  my  opinion  is  of  the  express  and  nn. 
ambiguous  character  already  stated ;  and 
in  expressing  an  opinion  upon  this  ques- 
tion, your  Lordships  are  at  present  offi- 
ciating, not  in  your  legislative  charaoter, 
but  as  the  Supreme  Court  of  Appeal,  in 
a  judicial  capacity.  Blackstone,  the 
highest  constitutional  and  legal  authority 
with  reference  to  the  law  of  England, 
when  treating  of  statute  law  states  (vol. 
i.  p.  89): — "  Where  the  common  law  and 
statute  differ,  the  common  law  gives 
place  to  the  statute ;"  and  again  (p.  91), 
"  If  the  Parliament  will  positively  enact 
a  thing  to  be  done  which  is  unreasonable, 
I  know  of  no  power  in  the  ordinary 
forms  of  the  constitution  that  is  vested 
with  authority  to  control  ;  and  the 
examples  usuiJly  alleged  in  support  of 
this  sense  of  the  rule  do  none  of  them 
prove  that  where  the  main  object  of  a 
statute  is  unreasonable,  the  Judges  are 
at  liberty  to  reject  it,  for  that  were  to 
set  the  judicial  power  above  that  of  the 
Legislature,  which  would  be  subversive 
of  all  government." 

In  the  case  of  BirJcs  v.  AUisan  (18) 
Byles,  J.,  stated  that  the  general  rule  for 
the  construction  of  Acts  of  Parliament  is, 
that  the  words  are  to  be  read  in  that 
popular,  natural  and  ordinary  sense 
giving  them  a  meaning  to  their  full  ex- 
tent and  capacity,  unless  there  is  reason 
upon  their  face  to  believe  that  they  were 
not  intended  to  bear  that  constniction, 
because  of  some  inconvenience  which 
could  not  have  been  absent  from  the 
mind  of  the  framers  of  the  Act,  which 
must  arise  from  the  giving  them  such  a 
large  sense.  Jervis,  C.J.,  in  the  case  of 
Alley  V.  Dale  (19),  stated :— "  If  the  pre- 
cise words  used  are  plain  and  onambiga* 

(18)  13  Com.  B.  Kep.  N.S.  23 ;  a.  is.  82  Law  J* 
Rep.  C.P.  61. 

(19)  11  Com.  B.  Rep.  891 ;  s.  c.21  Law  J.  Rep. 
CJ».  104. 
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ons,  in  our  judgment  we  are  boond  to 
constme  them  in  their  ordinary  sense, 
even  thongh  it  do  lead,  in  onr  view  of 
the  case,  to  an  absurdity  or  manifest  in- 
justice. Words  may  be  modified  or  varied 
where  their  import  is  doubtful  or  obscure, 
but  we  assume  the  function  of  legislators 
when  we  depart  from  the  ordinary  mean- 
ing of  the  precise  words  used,  merely 
because  we  see,  or  fancy  we  see,  an  ab- 
surdity or  manifest  injustice  from  an 
adherence  to  their  literal  meaning." 
Cresswell,  J.,  in  the  case  of  Biffin  v. 
York  (20),  states  : — "It  is  a  good  rule  in 
the  construction  of  Acts  of  Parliament 
that  the  Judges  are  not  to  make  the  law 
what  they  may  think  reasonable,  but  to 
expound  it  according  to  the  common 
sense  of  its  words."  In  a  recent  case 
before  your  Lordships'  House,  Huiton  v. 
Harper  (21),  where  the  construction  of 
a  statute  incidentally  arose,  Lord  O'Hagan 
said,  **  The  argument  from  inconvenience 
is  not  to  be  lightly  entertained,  and  never 
for  the  purpose  of  construing  a  statute 
which  is  dear  in  its  terms,  and  indicates 
unmistakably  the  purpose  of  the  Legis- 
lature. When  the  words  are  obscure, 
and  the  purpose  therefore  more  or  less 
doubtful,  it  may  help  to  a  right  under- 
standing of  them." 

The  Lords  Justices  of  Appeal,  without 
stating  that  the  leading  enactment  of 
section  74  is  not  express,  or  is  even  am- 
biguous, gave  effect  to  the  present  re- 
spondent's contention,  that  the  statute 
must  be  read  as  if  it  contained  an  express 
provision  that  the  liability  for  damage 
should  not  attach  to  the  owner  where  the 
damage  had  been  caused  by  what  is 
called  the  "act  of  God,"  which,  in  the 
present  case,  means  stress  of  weather. 
Their  Lordships  proceeded  upon  the 
ground  that  such  an  exception  applies  to 
all  cases  where  a  duty  is  imposed,  unless 
expressly  included,  and  they  held  that 
the  same  rule  was  applicable  to  Acts  of 
Parliament,  and,  furdier,  that  it  could 
not  have  been  the  intention  of  the  Legis- 
latnre,  with  reference  to  the  statute  in 
question,  to  impose  what  their  Lordships 

(20)  6Sc  (N.S.)  235;  8.  c  12  Law  J.  Rep.  C.P. 
162. 

(21)  Law  Rep.  1  App.  Cas.  464. 
Vol.  46.— Q.B.,  C  J».  &  Exch. 


regard  as  an  unjust  liability  upon  owners 
guilty  of  no  fault  or  negligence.  But  no 
authority  has  been  referred  to,  either  by 
their  Lordships  or  in  argument  from  the 
bar,  warranting  the  introduction  of  such 
a  qualification;  and,  after  a  careful 
search,  I  have  been  unable  to  find  any 
either  in  the  law  of  England  or  of  Scot- 
land. It  has  been  argued  by  the  re- 
spondents that  the  introduction  of  such 
an  extension  of  the  owner's  liability  must 
be  qualified  by  the  implied  condition 
freeing  them  from  such  liability  where 
the  damage  was  occasioned  by  the  "  act 
of  Gbd,"  in  order  to  give  what  is  called 
'  a  "reasonable  construction"  to  the  sta- 
tute itself.  With  regard  to  the  supposed 
intention  of  the  Legislature  to  express 
the  terms  of  the  Act,  subject  to  ^e  im- 
plied condition,  I  may  observe  that  Hel- 
lish, L.J.,  said,  "I  think,  taking  the 
language  of  the  section,  it  was  clearly 
the  intention  of  the  Legislature  to  extend 
the  liability  of  the  owners  of  vessels  in 
favour  of  the  owners  of  piers  and  har- 
bours, beyond  the  liability  which  is  im- 
posed on  them  by  conmion  law,  because, 
if  that  is  not  the  intention,  it  is  not  easy 
to  see  the  object  of  the  section  at  all." 
This  is  very  high  authority  for  pre- 
suming, in  so  far  as  it  may  be  relevant 
or  competent  to  do  so,  what  was  the  in- 
tention of  the  Legislature  in  passing  the 
Act,  although  I  submit  that,  where  the 
terms  of  an  Act  are  clear  and  unam- 
biguous in  the  language  of  the  enacting 
clause,  these  terms  cannot  be  controlled 
by  any  supposed  intention  which  may  be 
presumed  to  have  influenced  the  Legis- 
lature, or  by  consideration  of  the  in- 
justice of  the  result  of  the  express  terms 
used  in  the  enacting  clause. 

In  the  Sussex  Peerage  Oase  (22)  the 
Committee  for  Privileges  of  this  House 
desired  the  opinion  of  the  Judges,  which 
was  given  and  was  unanimous.  The 
opinion  was  delivered  by  Tindal,  C.J. ; 
in  the  course  of  it  he  said,  "  The  only 
rule  for  the  construction  of  Acts  of  Par- 
liament is  that  they  should  be  construed 
according  to  the  intent  of  the  Parliament 
which  passed  the  Act.  If  the  words  of 
the  statute  are  in  themselves  precise  and 

(22)  11  CI.  &F.  143. 
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unambiguons,  then  no  more  can  be  neces- 
sary than  to  expound  those  words  in 
their  natural  and  ordinarj  sense.  The 
words  themselves  alone  do  in  such  case 
best  declare  the  intention  of  the  law- 
giver.*' The  opinion  delivered  by  the 
Lord  Chief  Justice  was  approved  of  by 
the  Lord  Chancellor  (Lyndhurst),  and 
by  Lords  Brougham,  Cottenham,  Den- 
man  and  Campbell.  And  in  the  case  of 
Fordyce  v.  Bridges  (23),  in  this  House, 
with  reference  to  the  constraction  of  the 
Apportionment  Act,  the  provisions  of 
which  it  was  argued  were  quite  inappli- 
cable to  the  law  of  Scotland,  Lord 
Brougham  stated  :  "  We  must  construe 
this  statute  by  what  appears  to  have 
been  the  intention  of  the  Legislature. 
But  we  must  ascertain  that  mtention 
from  the  words  of  the  statute,  and  not 
from  any  general  inferences  to  be  drawn 
&om  the  nature  of  the  objects  dealt  with 
by  the  statute." 

I  think,  in  accordance  with  these  au- 
thorities, that  in  such  a  case  as  the 
present,  where  the  words  are  clear  and 
distinct,  we  must  judge  of  the  intention 
of  the  Legislature  from  the  words  of  the 
Act  itself.  But,  if  it  were  relevant  or 
competent  to  speculate  as  to  what  truly 
may  have  been  the  intention  of  the  Legis- 
lature in  passing  the  74th  section,  apart 
from  the  words  of  the  statute,  it  appears 
to  me,  with  great  deference,  that  it  may 
have  been,  amongst  others,  to  give  that 
amount  of  protection  to  the  owners  of 
piers,  <fec.,  which  the  words  of  the  section 
clearly  imply,  and  so  relieve  them  from 
the  often  difficult  questions  of  evidence 
as  to  whether  the  damage  was  caused  by 
the  fi&ult  or  negligence  of  owners  of  ves- 
sels, or  their  servants,  in  which  cases 
there  would  be  no  doubt  of  their  liability 
apart  from  the  words  of  the  statute. 

It  seems  to  me  to  be  not  unimportant, 
in  considering  the  intention,  to  consider 
the  course  of  legislation  with  reference 
to  the  Acts  for  the  construction  of  piers 
and  harbours,  prior  to  the  passing  of  the 
Consolidating  Act,  with  which  your  Lord- 
ships are  now  dealing.  That  Act  was 
passed,  as  the  preamble  states,  because  it 
was  expedient  to  comprise  in  one  Act 

(23)  1  HX.  Cas.  1. 


sundry  provisions  usually  contained  i^ 
Acts  of  Parliament  aufchorising  the  con- 
struction or  improvement  of  harbours, 
docks  and  piers,  and  that  as  well  for 
avoiding  the  necessity  of  repeating  such 
provisions  in  each  of  the  several  Acts 
relating  to  such  undertaking  as  for  in- 
suring greater  uniformity  in  the  pro- 
visions themselves. 

In  accordance  with  a  suggestion  made 
in  the  course  of  the  argument,  I  have 
looked  into  the  private  Acts  which  were 
passed  for  the  construction  of  piers  and 
harbours  during  the  session  immediately 
preceding  that  in  which  the  consolidating 
Act  was  passed,  aiid  I  find  that  there 
were  twelve  Acts  passed  in  that  session, 
each  of  which  contained  a  clause,  im- 
posing liability  for  injury  done  to  har- 
bour works  in  the  same  general  terms  as 
those  of  section  74  of  the  consolidating 
Act ;  and  I  presume,  from  the  apparently 
stereotyped  form  of  the  clauses  in  these 
Acts,  that  the  Acts  passed  in  previous 
sessions  had  contained  clauses  to  the  like 
effect.  I  observe  that  the  Weir  Com- 
missioners obtained  a  special  Act  in  that 
session,  and  it  contains  the  clauBe  to 
which  I  have  referred,  making  an  ex- 
ception when  a  pilot  is  on  board.  The 
provision  for  imposing  liability  for  damage 
•to  pier  and  harbour  works,  must,  there- 
fore, I  think,  have  been  feuniliar  to  the 
Legislature,  and  that  appears  to  me  to 
strengthen  the  presumption  that  the 
Legislature  did  intend  bv  the  clause 
your  Lordships  are  considering  to  im- 
pose the  liability  in  the  general  terms  it 
has  done.  And  as  the  Act  affected  so 
great  interests  as  the  piers  and  harbours 
of  the  United  Kingdom,  it  is  to  be  pre- 
sumed that  its  terms  would  be  thoroughly 
canvassed  and  carefully  considered  in  its 
passage  through  Parliament,  especially 
with  the  view  of  preventing  any  limita- 
tion in  the  case  of  future  piers  and  har- 
bours of  rights  which  had  been  conferred 
on  owners  of  piers  by  previous  legis- 
lation. 

The  risk  of  causing  damage  to  piers  or 
harbours  is,  I  apprehend,  a  risk  which  it 
would  be  competent  to  owners  of  vessels 
to  insure  agamst,  although  it  might  re- 
quire  an  alteration  of  the  existing  form 
of  policy,  by  an  express  provision  against 
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ihe  risk  of  such  damage.  The  Biip{>osed 
injiistice  of  tbe  sectioii  thns  resolves  itself 
into  a  question  of  pajment  of  monej  to 
cover  the  premium  to  secnre  against  tbe 
risk  of  snch  damage. 

Applying  the  authorities  to  which  I 
have  r^er^  to  the  present  case,  I  am 
humbly  of  the  opinion,  which  I  entertain 
with  very  great  hesitation  after  the 
opinions  which  have  been  expressed  by 
your  Lordships,  that  the  statute  ought 
not  to  be  construed  as  if  it  contained  an 
exemption  from  liability  for  damage  where 
it  occurs  by  the  "  act  of  God."  The 
wordfl  appear  to  me  to  be  express  and 
unambiguous,  and  being  so,  I  think  they 
should  be  read  according  to  their  ordi- 
nary construction. 

Judgment  appealed  against  affirmed ; 
and  appeal  dismiaeed  with  costs. 
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Solicitors— J.  W.  Hickin,  agent  for  Kalph  Simey, 
Sonderland,  for  appellants ;  Johnson  &  Weather- 
alls,  agents  for  £.  H.  Haswell,  Sunderland,  for 
reepondents. 


[IN  THE  COUBT  OF  APPEAL.] 

(Appealsjrom  the  OommanPleM,  Exchequer 

cmd  Queen's  Bench  Divisions.^ 


'LOKGliAN  v.   BAST. 

1877. 

PONTIFBX    AND      ANOTHER    V. 

ec.  6, 12,  - 

SBYERN. 

19,  20. 

MELLIN  v.    MONICO    AND    AN- 

OTHER. 

Practice — Reference  under  the  Judica* 
lure  Acts — Official  Eeferee — Reference  for 
Trial — Reference  for  Report — Oer^eral  Re- 
port — Special  Report — Entering  Judgment 
— Form  of  Order  of  Reference  —  Judica^ 
ture  Act,  1873,  36  If  37  Vict.  c.  Q^,  ss.  57, 
^^Bules  of  the  Supreme  Oourt-— Order 
XXXVI.  rules  2,  5,  SO^Order  XL.  rules 
2,  3,  5. 

TAfl,  Court  or  a  Judge  has  no  power 
under  the  Judicature  Act,  1873,  ss.  56  §c 
S7,  to  refer  the  whole  action  for  trial  to  an 
official  or  special  referee.  Under  section 
57  the  Oowrt  may,  by  consent,  refer  any 
question  or  issue  of  fact  in  an  action  to  an 


Q.B. 

ofp>cial  or  special  referee  for  trial,  hut  their 
power  of  compulsory  reference  for  trial 
under  that  section  is  confined  to  questions 
or  issues  in  an  action  requiring  prolonged 
examination  of  docv/ments  or  local  investi- 
gation, or  questions  of  account,  and  any 
other  matters  so  involved  with  such  issues 
as  io  he  incapahle  of  heing  tried  separately. 

A  referee  under  the  Judicalure  Acts  to 
whom  the  issues  in  an  action  are  referred  for 
trial  has  no  power  to  order  judgment  to  he 
entered.  His  findings  should  he  separate 
on  each  of  the  issues  suhmitted  to  him ;  hitt, 
semhle,  that  he  may  hy  consent  of  the  par- 
ties find  generally  for  the  plaintiff  or  for 
the  defendant. 

The  old  forms  of  orders  of  reference  under 
the  Common  Law  Procedure  Ad,  1854  (17 
^  18  Vict.  c.  125),  are  inapplicahle  to  refer- 
ences  under  the  Judicature  Acts. 

Where  a  reference  had  heen  ordered  to 
a/n  official  referee,  and  the  order  of  reference 
wa>s  drawn  up  in  the  form  known  as  the 
^'Long  Order,^*  under  the  Common  Law 
Procedure  Act,  1854,  and  the  parties  with 
knowledge  of  the  terms  of  the  order  ap- 
peared hefore  the  referee,  who  gave  his 
award, — Held,  that  the  referee  must  he 
taken  to  have  sat  as  arhitrator  hy  consent, 
and  that  his  award  was  hinding  on  the 
parties,  neither  of  whom  could  ohtain  a  new 
trial. 

The  ''Rules  of  the  Supreme  Court'' 
have  not  enlarged,  and,  per  Brahwell, 
L.J.,  could  not  enlarge,  the  powers  of  refer- 
ence io  official  or  special  refm'ees  conferred 
hy  the  statute. 

Longman  v.  Bast. 

This  was  an  action  in  the  Common 
Pleas  Division  to  recover  damages  for 
the  destmction  of  a  fishing  weir  on  the 
river  Test.  The  defence  was  snhstan- 
tiallj  a  denial  of  the  plaintiff's  right  to 
the  weir,  -  and  a  connter-claim  for  its 
wrongful  erection,  wherehj  the  defen. 
dant's  fishery  was  injured. 

The  defendant  took  out  a  summons  to 
refer  the  questions  in  the  action  to  a 
referee,  on  the  ground  that  there  were 
involved  in  it  matters  requiring  pro- 
longed local  investigation. 

The  application  was  opposed  by  the 
plaintiff,  and  Denman,  J.,  made  an  order 
m   the   following  terms : — "  I   do   order 
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that  this  action  be  referred  to  an  official 
referee,  pursuant  to  the  Judicature  Acts, 
1873  and  1875  (1),  unless  the  parties 
agree  on  a  special  referee  within  a  fort- 
n^ht." 

Against  this  order  the  plaintiff  ap- 
pealed, on  the  ground  that  the  Court  or 
a  Judge  had  no  jurisdiction  under  the 
Judicature  Acts  to  make  the  order. 

The  Common  Pleas  Division  (consist- 
ing of  Grove,  J.,  Denman,  J.,  and  Lind- 
ley,  J.),  rescinded  the  order. 


(1)  By  the  Judicature  Act,  1873,  36  &  37  Vict 
c  66,  8.  66, "  Subject  to  any  rules  of  Court,  and 
to  such  right  as  may  myw  exist  to  hare  particular 
cases  submitted  to  the  verdict  of  a  jury,  any 
question  arising  in  any  cause  or  matter  (other 
than  a  criminal  proceeding  by  the  Crown)  before 
the  High  Court  of  Justice,  or  before  the  Court  of 
Appeal,  may  be  referred  by  the  Court,  or  by 
any  Divisional  Court  or  Judge  before  whom  such 
cause  or  matter  may  be  pending  for  enquiry  and 
report,  to  any  oiBcial  or  special  referee,  and  the 
report  of  any  such  referee  may  be  adopted  whollv 
or  partially  by  the  Court,  and  mav,  if  so  adopted, 
be  enforced  as  a  judgment  by  the  Court  The 
High  Court,  or  the  Court  of  Appeal,  may  also  in 
any  such  cause  or  matter  as  aforesaid,  in  which  it 
may  think  it>zpedient  to  do  so,  call  in  the  aid  of 
one  or  more'assessors  specially  qualified,  and  try 
and  hear  such  cause  or  matter  wholly  or  par- 
tially with  the  assistance  of  such  assessors.  The 
remuneration,  if  any,  to  be  paid  to  such  special 
referees  or  assessors  shall  be  determined  by  the 
Court" 

By  8.  57,  "  lu  any  cause  or  matter  (other  than  a 
criminal  proceeding  by  the  Crown)  before  the  said 
High  Court  in  which  all  parties  interesf/ed,  who 
are  under  no  disability,  consent  thereto,  and  also 
without  such  consent  in  any  such  cause  or  matter 
requiring  any  prolonged  examination  of  documents 
or  accounts  or  any  scientific  or  local  investigation 
which  cannot  iu  the  opinion  of  the  Court  or  a 
Judge,  conveniently  be  made  before  a  jury  or  con- 
ducted by  the  Court  through  its  other  ordinary 
officers,  the  Court  or  a  Judge  may,  at  any  time, 
on  such  terms  as  may  be  thought  proper,  order 
any  question  or  issue  of  fact  or  any  question  of 
account  arising  therein  to  be  tried  either  before 
an  official  referee  to  be  appointed  as  hereinafter 
provided,  or  before  a  special  referee  to  be  agreed 
on  between  the  parties;  and  any  such  special 
referee  so  agreed  on  shall  have  the  same  powers 
and  duties,  and  proceed  in  the  same  manner  as  an 
official  referee.  All  such  trials  before  referees 
shall  be  conducted  in  such  manner  as  mav  be  pre- 
scribed by  rules  of  Court,  and  subject  thereto  in 
such  manner  as  the  Court  or  Judge  ordering  the 
same  shall  direct" 


The  defendants  appealed  from  this 
decision  to  the  Court  of  Appeal,  asking 
in  the  alternative  that  the  order  of  refer, 
ence  should  be  amended. 

Ohanndl  (on  Dec.  6),  for  the  defeud- 
ants. — There  are  two  lands  of  reference 
contemplated  by  the    Judicature  Acts. 
Under  section  56  a  reference  of  questions 
for  report ;  under  section  57  a  reference  of 
issues  for  trial.     Under  the  latter  section, 
where  questions  of  a  certain  class  arise, 
there  may  be  a  compulsory  reference  for 
trial,  not  of  **  any  such  questions,"  but  of 
'*  any  question  or  issue  of  fact  in  the 
cause.*'   If  any  question  may  be  referred, 
it  follows  that  all  may  be ;  aud  if  all  the 
questions  in  the  action  may  be  referred 
for  trial,  that  is  the  same  as  a  reference 
of  the  whole  action  for  trial.    The  referee 
can  try  the  action,  and  decide  incidentally 
any  matters  of  law  arising  in  it.     It  is 
like  a  trial  by  Judge  and  jury,  and  the 
decision  is  suDJect  to  review  in  the  same 
way.    This  is  shewn  by  section  58,  which 
gives  the  findings  of  the  referee  the  same 
force  as    the    verdict  of   a  jury.     The 
intention  of  the  Act  is  shewn  and  car- 
ried out  by  the  general  rules.      Order 
XXXVI.  r.  2,  provides  for  the  trial  of  an 
action  by  a  referee ;  and  rule  8  enables 
the  plaintiff  to  give  notice  of  trial  before 
a  referee  if  he  chooses,  saving  the  defen- 
dant's right  to  have  the  action  tried  by  a 
Judge  and  jury.     Rule  5  also  assumes 
that  there  may  be  notice  of  trial  of  an 
action  by  a  referee  under  section   57. 
The  referee  has  the  same  jurisdiction  as 
a  Court  of  assize  before  which  a  trial 
has  been  ordered  under  Order  XXIX.,  or 
by  the  Chancery  Division  under  Order 
XXIXa.      Again  rules  30,   32  and  34 
of  Order  XX XVI.  speak  of  a  "trial" 
before  a  referee,  and  Order  XL.  mles  2, 
3  and  5  shew  that  a  referee  has  power 
to  order  judgment  to  be  entered.     The 
cases    already  decided  contain  nothing 
opposed  to  this  view — Oruikshank  v.  The 
Floating  Swimming  Baths  Company  (2)  ; 
Lloyd  V.  Lewis  (3). 

(2)  46  Law  J.  Kep.  C.P.  684  ;  s.  c.  Law  Eep. 

1  CJP.  Div.  260. 

(8)  46  Law  J.  Bep.  Exch.  81 ;  s.  c  Law  Bep. 

2  Exch.  Div.  7. 
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Ltmgmem  t.  East  (App,). 

K  the  order  of  reference  is  wrong,  we 
ask  for  an  amended  order  in  such  terms 
as  the  CJonrt  shall  think  fit. 

R,  T.  Cole  and  PiU  Lewis,  for  the 
plaintifib. — ^There  is  no  power  nnder  the 
Judicature  Acts  to  refer  a  cause  compul- 
Borilj.  11  a  cause  can  he  tried  hy  an 
official  referee  (which  seems  prohahle,  as 
notice  of  such  trial  may  be  given  under 
Order  XXXVI.  rule  3),  it  can  only  be  by 
consent,  and  is  subject  to  the  right  of  the 
defendant  to  have  the  action  tried  before 
a  Judge  and  juiy.  That  right  is  absolute 
— Sugg  V.  Sifeer  (4) — and  we  have  that 
right  in  the  present  case. 

[Bbbtt,  L.J.,  referred  to  the  case  of 
Carlyle  v.  Bwhj  reported  in  the  Solicitors* 
Jounidl,  vol.  21,  p.  660.] 

GhatmeU  in  reply. — The  case  of  Car^ 
lyle  v.  Bush  was  a  trial  with  assessors, 
and  is  irrelevant.  The  only  case  in 
point  is  Poniifex  v.  Severn^  now  under 
appeaL  The  judgment  of  the  Exchequer 
Division  in  that  case  is  in  my  favour.  It 
was  decided  against  the  plaintiffs  on  the 
technical  point  of  entering  judgment,  but 
it  was  allowed  that  the  referee  could  try 
and  decide  the  cause. 

(The  (yourt  reserved  judgment  till  after 
the  hearing  of  the  appeals  in  FonUfex  v. 
Severn  ana  MeUin  v.  Montco.) 

PONTIFBX  AND  ANOTHER  V.   SbVBBN. 

Statement  of  claim  (in  an  action  in 
the  Exchequer  Division),  alleging  that 
the  plaintiffs  made  for  the  defendant  a 
refrigerator  in  accordance  with  certain 
instructions,  and  claiming  as  a  reasonable 
charge  125L,  less  Ibl,  paid  by  way  of 
deposit. 

Statement  of  defence,  that  the  re. 
frigerator  was  badly  made  and  worthless  ; 
and  that  the  plaintiffs  did  not  make  or 
offer  to  deliver  it  within  a  reasonable 
time,  and  were  never  willing  to  deliver 
it  except  for  an  unreasonable  price; 
and  counterclaim,  that  the  refrige- 
rator which  the  plaintiffs  undertook  to 
make  was  a  refrigerator  of  a  new  kind, 
for  which  the  defendant  had  obtained 
letters  patent,  and  was  required  for  ex- 

(4)  46  Law  J.  Bep.  Q.B.  460 ;  8.  c.  Law  Hep.  1 
a.B.  Dir.  362. 
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hibiting  to  brewers  and  others  with  a 
view  to  procuring  purchasers,  and  that 
by  the  defaults  of  the  plaintiffs  the  de- 
fendant had  been  prevented  from  so  ex- 
hibiting  it,  and  from  procuring  pur- 
chasers, by  reason  whereof  the  defendant 
claimed  2001.  damages. 

Reply  joining  issue  upon  the  defence, 
and  denying  the  allegations  in  the  coun- 
terclaim ;  joinder  of  issue  by  the  defen- 
dant upon  this  denial. 

The  action  coming  on  for  trial  at  the 
London  sittings  on  June  22,  1877,  before 
Pollock,  B.,  and  a  jury,  the  learned  Judge 
said  that  the  action  could  not  in  his  opi- 
nion be  conveniently  tried  before  a  jury, 
and  that  he  should  send  it  before  an 
official  referee,  unless  the  parties  could 
agree  to  try  before  some  other  referee, 
and  he  thereupon  adjourned  the  case. 
No  agreement  for  referring  the  action 
was  come  to,  and  on  June  27,  to  which 
day  the  case  had  been  adjourned,  Gleasby, 
B.,  at  the  London  sittings,  made,  by  way 
of  carrying  out  the  intention  of  Pollock, 
B.,  the  following  order : — 

'*  At  a  sitting  held  at  the  Guildhall  on 
June  27,  1877,  before  the  Honourable 
Baron  Gleasby,  it  is  ordered  that  this 
action  be  referred  to  one  of  the  official 
referees." 

The  case  came  before  Dowdeswell,  O.R., 
as  official  referee  in  rotation.  He  made 
the  following  report : — 

"  I  hereby  beg  to  report  to  the  Court 
that  the  plainti£[s  are  entitled  to  recover 
against  the  defendant  the  sum  of  90Z., 
and  that  the  defendant  is  not  entitled  to 
recover  against  the  plaintiffs  in  respect 
of  his  counterclaim,  and  I  direct  judg- 
ment to  be  entered  for  the  plaintiffs  in 
the  action  for  the  said  sum  of  90Z.,  with 
costs." 

The  plaintiffs  signed  judgment  thereon. 

A  motion  was  made  (on  Nov.  21, 
1877),  on  behalf  of  the  defendant,  to  set 
aside  the  judgment  and  the  report,  on 
the  several  grounds  that  the  official  re- 
feree ought  to  have  reported  specifically 
upon  the  facts  at  issue  under  the  plead- 
ings; that  he  ought,  upon  the  evidence,  to 
have  reported  in  favour  of  the  defendant ; 
that  he  had  no  power  to  order  judgment 
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to  be  entered,  and  that  judgment  was 
improperly  signed.  The  notice  of  motion 
^ve  notice  also  to  set  aside  or  amtod, 
if  necessary,  the  order  of  reference, 
on  the  gronnd  that  such  reference 
could  only  extend,  and  was  only  intended 
to  extend,  to  a  reference  for  report  upon 
the  fact^  involved  in  the  pleadings ;  but 
this  part  of  the  notice  of  motion  was 
barely  mentioned  in  the  Exchequer  Divi- 
sion, although  the  judgment  in  the  Court 
of  Appeal  was,  as  will  be  seen,  a  judgment 
in  accordance  with  it. 

0,  Oouldf  for  the  defendant. — The  Ju- 
dicature Act,  1873,  section  57,  does  not 
enable  the  Court  or  a  Judge,  by  a  com- 
pulsory order,  to  refer  an  action  itself, 
but  only  to  refer  facts  in  an  action,  the 
words  being  "any  question  or  issue  of 
fact  arising"  in  any  cause  or  matter; 
and,  although  the  power  may  ezfcend  to 
mixed  questions  of  law  and  ^t,  the  re- 
feree must  report  specially.  Section  58 
says  that  the  report  of  any  referee  upon 
any  question  of  fact  on  any  trial  by  him 
shall  be  "  equivalent  to  the  verdict  of  a 
jury."  It  has  already  been  decided  that 
an  official  referee  must  report  specially — 
Mayor  of  Birmingham  v.  AUen  (5). 

O.  B,  Kennedy,  for  the  plaintiffs. — 
Where  the  action  itself  is  referred,  as  in 
this  case,  the  official  referee  has  power 
to  order  judgment.  Section  58  of 
the  Judicature  Act,  1873,  enacts  that 
referees  shall  have  such  authority  as, 
subject  to  rules  of  Court,  shall  be  pre- 
scribed by  the  Court  or  Judge  ordering 
the  reference  or  trial.  Order  XL.  rule  2, 
implies  that  a  referee  may  order  judg- 
ment to  be  entered,  inasmuch  as  it  says, 
"where  at  the  trial  of  an  action  a  referee 
has  ordered  that  any  judgment  be  en* 
tered." 

[Cleasbt,    B That   may   allude    to 

cases  where  bv  the  order  of  reference 
the  Court  or  Judge  has  given  power  to 
the  referee  to  order  judgment  to  be  en- 
tered.] 

Cruikshank  v.  The  Floaiing  Swimming 
Baths  Company  (2)  and  Lloyd  v.  Lewis  (3) 
shew  that  the  decision  of  &e  official  re- 

(5)  Law  Journal  (Notes  of  Gases)  1877,  p.  165 ; 
s.  c.  Law  Bep.  (Weekly  Notes,  1877)  190. 


feree  in  this  case  is  final,  and  that  even 
independently  of  his  direction  as  to  en- 
tering judgment  there  was  no  necessity 
to  apply  to  the  Court  or  a  Judge  before 
entering  judgment. 

Oould,  in  reply. — The  feir  effect  of 
sections  57  and  58  of  the  Judicature  Act, 
1873,  is  that  the  official  referee  is  merely 
to  report.  The  cases  cited  are  distinguish- 
able. The  reference  in  Ortaksha^  v.  The 
Floaiing  Swvnmiing  Baths  Company  (2) 
was  to  a  Master ;  and  the  Court  expressly 
say  that  upon  a  reference  under  section  57 
of  the  Judicature  Act,  1873,  a  report  is 
necessary.  If  there  can  be  a  reference 
under  the  Judicature  Acts  and  the  Com- 
mon Law  Procedure  Acts  taken  together, 
such  a  reference  cannot  be  to  an  official 
referee. 

Kelly,  C.B. — ^Tt  appears  to  me  that 
the  decision  of  the  official  referee  is  right, 
and  therefore  that,  subject  to  the  ol^r- 
vance  of  proper  forms,  the  plaintiff  is 
entitled  to  judgment.  But,  as  to  the  en- 
tering of  judgment,  I  think  the  official 
referee  had  no  power  to  direct  judgment 
to  be  entered.  The  Judicature  Act,  1873, 
contains,  in  section  58,  an  express  provi- 
sion that  the  decision  of  a  referee  upon  a 
reference  under  the  Act  shall  be  **  equi- 
valent to  the  verdict  of  a  jury,"  thus  saying 
that  it  shall  be  equivalent  to  a  verdict, 
not  that  it  shall  be  equivalent  to  a  judg- 
ment. I  abstain  from  expressing  any 
opinion  as  to  what  might  be  the  case  if 
the  order  of  reference  contained  an  ex- 
press power  to  order  the  entering  of 
judgment.  The  case  of  Cruikshank  v.  The 
Floating  Sicvnvmi/ng  Baths  Company  (2) 
has  been  referred  to  on  behalf  of  the 
plaintiffs,  and  that  case  is  an  authority 
for  saying  that  the  old  law  and  practice 
with  regard  to  references  to  arbitration 
are  not  abolished  by  the  Judicature  Acts, 
and  that,  consequently,  where  a  cause  is 
referred  to  an  arbitrator  for  decision  ac- 
cording to  the  old  practice,  the  arbitrator 
cannot  be  required  to  report,  and  his 
decision  is  final ;  but  there  the  reference 
was  to  a  Master,  and  the  case  does  not 
apply  to  a  reference  to  an  official  referee. 
I  think  that  we  must  so  &r  amend  the 
report  of  the  official  referee  as  to  strike 
out  the  direction  for  entering  judgment ; 
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and  if,  on  the  facts  of  tbe  case,  we  saw 
reason  to  disturb  the  conclusions  of  the 
report  we  might  remit  the  case  ;  but  we 
see  no  such  reason,  and  the  report  ou^ht 
therefore  I  think  to  be  onlj  so  fax  dis- 
turbed. 

GusiSBT,  B. — I  am  of  the  same  opinion. 
As  to  the  entering  of  judgment,  1  think 
that  the  official  referee  had  no  power  to 
order  the  entering  of  judgment,  and  that 
judgment  could  not  be  entered  indepen- 
dently of  his  order.  The  foundation  of 
the  proceedings  which  have  taken  place 
here  is  clear.  The  reference  was  a  com- 
pulsory reference  to  an  official  referee. 
What  can  be  clearer  than  that  that  is  a 
reference  under  the  Judicature  Acts? 
The  reference  is  therefore  goyemed  by 
sections  57  and  58  of  the  Judicature  Act, 
1873.  It  is  clear  to  my  mind  that  these 
sections  give  no  power  to  the  referee  to 
order  the  entering  of  judgment,  and  that 
they  give  no  power  to  a  party  to  the, 
action  to  sign  judgment.  As  to  the 
cases  which  have  been  cited  for  the  plain- 
ti&,  I  should  not  venture  to  differ  from 
them,  but  they  do  not  apply,  and  the 
dicta  contained  in  them  are  also  inapplic- 
able. In  Cruikshank  v.  The  Floating 
Swimmmg  Baths  Oompany  (2)  the  refer- 
ence was  to  a  Master,  and  unless  the 
Common  Law  Procedure  Acts  were  re- 
pealed the  reference  was  affected  by 
them.  Further  it  is  there  expressly  said 
that  since  the  Judicature  Actis  there  are 
two  classes  of  reference — one  a  reference 
for  decision  under  the  old  practice,  to- 
gether with  the  new,  the  other  a  refer- 
ence for  report  under  the  new  practice. 
As  to  Lloyd  y.  Letvis  (3)  it  is  still  more 
clearly  mstinguishable.  Brett,  L.J., 
there  said :  '*  There  was  here  a  trial  at 
nisipriuSf  and  a  verdict  was  taken  for  the 
plaintiff  subject  to  a  reference  under  the 
old  form."  What  application  has  that  to 
a  reference  to  an  official  referee  ? 

Judgment  set  aside  and  report  varied 
by  striking  out  the  direction  to  enter 
Judgment  but  no  farther. 
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Against  the  above  decision  the  defen- 
dant appealed.  The  plaintiff  gave  notice 
in  the  nature  of  a  cross  appeal. 

Oould  (on  Dec.  12),  for  the  defendant. 
— The  objection  to  the  report  of  the  re- 
feree in  this  case  is,  that  upon  such  a  re- 
port, the  Court  can  only  order  judgment 
to  be  entered ;  whereas  the  official  referee 
ought  only  to  find  the  facts  with  regard 
to  the  issues  submitted  to  him,  and  then 
the  Court  must  hear  the  action  on  any 
point  of  law  arising  on  the  findings.  If 
the  referee  may  find  generally  for  the 
plaintiff  or  the  defendant,  the  entering 
judgment  becomes  a  mere  ministerial 
act,  and  the  application  to  the  Court  for 
it  would  be  superfiuous.  The  order  of 
reference  is  ultra  vires^  and  should  be  set 
aside.  He  cited  Mackintosh  v.  The  Cheat 
Western  Bailway  Company  (6),  The  Mayor 
of  Birmingham  v.  Allen  (5),  SJieffielaY, 
The  Managers  of  The  Metropolitan.  Asylum 
District  (7). 

O,  B,  Kennedy^  for  the  plaintiffs. — 
There  are  two  sorts  of  reference — one  for 
report  under  section  56,  and  another  for 
trial  under  section  57.  This  is  a  refer- 
ence for  trial.  Substantially  there  is 
only  one  issue  in  the  action,  and  that  is 
how  much  shall  the  defendants  pay  to 
the  plaintiffs  P  and  that  question  is  com- 
pletely in  the  referee's  power  to  decide. 
As  to  the  power  of  the  referee  to  enter 
judgment  it  is  nowhere  given  by  the  Act, 
but  must  be  implied  from  Order  XY. 
rules  2,  3,  4  and  5.  He  cited  Carlyle  v. 
Bush  (8),  Siubbs  v.  Boyle  (9),  Lhyd  v. 
Lewis  (3). 

Our.  adv.  vtUt. 

MeLLIN  v.   MONICO  AND  ANOTHER. 

This  action  was  brought  in  the  Queen's 
Bench  Division  aeainst  the  defendant  (a 
"building owner,'  under  the  Metropolitan 
Improvement  Acts),  for  breach  of  a  con- 
tract of  indemnity,  and  for  damage  done 
by  keeping  hoardings  up  too  long,  and 
by  improper  building,  and  for  encroach- 
ment.    The  defence  consisted  of  a  denial 

(6)  16  Jup.  1012. 

m  Law  Times,  10th  of  Norembep,  1877,  p.  26. 

(8^  Solicitors*  Journal,  vol.  21,  p.  219. 

(9)  Solioitors'  Journal,  vol  21,  p  650. 
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of  the  acts  complained  of,  and  a  pay- 
ment of  money  into  Court. 

On  Jane  jth  a  summons  was  taken 
out  on  the  part  of  the  plaintiff  to  shew 
cause  why  the  "action  should  not  be 
referred  for  trial  to  an  official  referee." 
And  on  the  5th  of  June  an  order  was 
made  that  the  action  should  be  referred 
accordingly.  An  order  of  reference  was 
then  drawn  up  following  what  is  known 
as  the  "  long  form  "  of  order  of  reference 
under  the  Common  Law  Procedure 
Act,  1854,  and  the  order  was  indorsed 
"  Judicature  Act,  1873,  s.  57." 

Notice  of  trial  was  given  for  July  26. 
The  official  referee  sat  for  five  days,  and 
at  the  end  of  the  fifth  day  called  atten<- 
tion  to  the  terms  of  the  order,  saying 
that  he  doubted  whether  he  had  power 
as  official  referee  to  decide  the  action  on 
such  terms,  but  that  he  would  do  so  as 
arbitrator  if  the  parties  wished  it. 

No  objection  being  taken,  the  reference 
was  concluded,  and  an  award  made,  in 
which  the  first  issue  was  found  for  the 
plaintiff,  and  damages  assessed  thereon, 
and  the  other  issues  for  the  defendant. 

The  plaintiff  then  applied  to  the  Court 
for  an  order  that  the  referee  should  give 
his  reasons,  and  on  obtaining  these  he 
obtained  leave  to  move  to  enter  judgment 
on  the  findings  for  the  plaintiff. 

The  defendant  thereupon  moved  the 
Court  to  set  aside  such  leave,  and  the 
rule  previously  obtained  that  the  referee 
should  give  his  reasons  ;  on  the  ground 
that  the  Court,  not  being  informed  to 
the  contrary,  had  granted  the  latter  rule 
on  the  understanding  that  the  reference 
was  made  under  section  57  of  the  Judica- 
ture Act,  and  not  under  the  old  procedure. 

The  Divisional  Court  made  their  order 
in  the  terms  of  the  defendant's  notice  of 
motion,  and  against  this  decision  the 
plaintiff  appealed  asking  alternatively 
that  the  order  should  be  varied  by 
sending  back  the  matter  to  the  referee 
for  a  new  trial  under  Order  XXXVI. 
rule  84. 

OastU  (on  Dec.  19),  for  the  plaintiff.— 
The  decision  of  the  Court  below  proceeds 
on  the  assumption  that  the  referee  in  the 
present  case  sat  as  a  private  arbitrator. 
But  that  can  only  be  if  the  referee  has 


acted  in  excess  of  the  powers  given  him 
by  the  Judicature  Acts.  If  he  acted 
within  those  powers  he  acted  as  referee. 
It  is  clear  that  the  questions  in  this 
cause  were  all  questions  which  could 
properly  be  referred  under  section  57  of 
the  Act  of  1873.  That  section  enables 
the  Court  or  a  Judge  to  refer  questions 
for  trial  "  on  such  terms  as  may  be 
thought  proper."  The  order  of  reference 
embodies  these  terms,  and  though  it  is  in 
the  old  form  it  is  none  the  less  a  reference 
under  the  Judicature  Act,  1873,  section 
57.  The  fact  that  the  action  is  referred 
and  not*  a  particular  issue  or  issues, 
makes  no  difference.  See  Order  XXXVl. 
rules  2,  3  and  30. 

Watkin  WtUiams  and  Ltuh,  for  the 
defendant. — There  is  no  power  under  the 
Judicature  Act  to  refer  an  action  in  this 
way.  The  order  was  drawn  up  by  the 
plaintiff  and  assented  fco  by  both  pcuties. 
The  official  referee  undertook  to  try  the 
action  as  arbitrator,  pointing  out  to  the 
plaintiff  that  the  order  of  reference  was 
in  excess  of  the  powers  conferred  by  the 
Judicature  Act.  The  plaintiff  elected  to 
proceed,  and  the  parties,  under  the  cir- 
cumstances, must  be  taken  to  have  con- 
sented to  an  arbitration.  The  finding  of 
the  referee  is  therefore  the  award  of  an 
arbitrator  and  cannot  be  set  aside.  They 
cited  Dinn  v.  Blake  (10),  and  HoUand  v. 
Judd  (11). 

Judgment  was  delivered  in  all  three 
cases  together  on  the  20th  of  Decem- 
ber:— 

Bbamwell,  L.J. — ^I  am  of  opinion  that 
in  the  case  of  MeUin  v.  Monieo  the 
appeal  should  be  dismissed.  I  have  no 
doubt  the  parties  thought  they  were  re- 
ferring the  case  under  the  Judicature 
Act.  Whether  they  intended  it  to  be 
under  the  56th  or  57th  section  is  some- 
what doubtful  to  my  mind.  To  judge 
from  their  application  in  the  Queen's 
Bench  Division  I  should  think  they 
meant  the  56th,  but  here  they  intended 
to  proceed  under  the  57th.     It  is  one  of 

(10)  44  Law  J.  Rep.  C.P.  276 ;  s.  c  Law  Bep. 
lOCP.  388. 

(11)  3  Com.  B.  Rep.  N.S.  826. 


Digitized  by 


Google 


Vol.  47.] 


MICHAELMAS   1877  to  MICHAELMAS   1878. 


217 


Longman  v.  East  (Aj^p,), 

those  cases  wBere,  for  want  of  due  con- 
sideration, a  mistake  has  occurred  which 
would  have  been  obviated  if  the  order 
had  been  more  fully  examined. 

The  order  refers  the  action  to  the 
official  referee.  Now  I  am  of  opinion 
confidently,  because  it  is  not  my  own 
opinion  only,  nor  the  opinion  of  the 
Judges  forming  this  Court  only,  that  the 
Judge  had  no  power  to  refer  the  action. 
Under  section  56  all  that  can  be  done  is 
this :  Any  question  arising  in  any  cause 
or  matter  may  be  referred  by  the  Court 
or  a  Judge,  for  enquiry  and  report,  to  any 
official  or  special  referee,  and  the  report 
of  any  such  official  or  special  referee  may 
be  adopted  wholly  or  partiallv,  and  if 
adopted  may  be  enforced  by  tne  Court. 
What  the  official  referee  has  to  do  is  not 
to  dispose  of  the  action,  nor  to  settle  the 
matters  in  question,  but  to  report  on 
certain  specific  questions,  as  for  instance, 
if  one  party  says  a  wall  is  twenty  feet 
high  and  the  other  that  it  is  twenty-five 
feet  high,  the  referee  is  to  determine  the 
fact.  In  effect  what  he  has  to  do  under 
section  56  is  to  find  the  materials  for  the 
Court  to  act  upon,  and  not  to  determine 
the  action,  both  facts  and  law. 

Then  take  section  57.  All  that  can  be 
done  under  that  section  is  this :  In  cases 
where  the  parties  do  not  consent  to  a 
reference,  the  Court  or  Judge  can  refer 
issues  of  such  a  character  as  is  mentioned 
in  the  earlier  part  of  the  section.  When 
there  is  need  of  "  any  prolonged  investi- 
gation of  documents  or  accounts  or  any 
local  or  scientific  investigation  which 
cannot  conveniently  be  maide  before  a 
juiy  or  conducted  by  the  Court  through 
its  other  ordinary  officers,"  then  the 
Court  or  Judge  may  "  order  any  question 
or  issue  of  met  or  question  of  account 
arising  therein  to  be  tried  "  by  the  official 
or  special  referee. 

When  there  is  a  consent  of  the  parties 
the  Court  or  Judge  can  do  no  more, 
except  that  they  can  order  any  question 
whatever  to  be  tried  in  the  same  way  as 
in  the  case  of  compulsory  reference,  and 
are  not  limited  to  the  special  kinds  of 
issues  before  described.  But  there  is  no 
power  to  refer  actions,  but  only  questions 
or  issues  of  fact  in  actions,  and  in  cases 
where  there  is  no  consent,  only  issues  of 
Vol.  47.— Q.B..  C.P.  fetExcH. 


the  character  particularly  enumerated 
unless  indeed  there  is  something  so  mixed 
up  and  entangled  with  those  issues  that 
it  cannot  be  severed  and  tried  separately. 
Although  such  references  are  to  be  "  on 
such  terms  as  may  be  thought  proper," 
those  words  do  not  authorise  the  Court  or  a 
Jadge  to  refer  another  subject  matter  to 
the  referee,  or  anything  which  could  not 
otherwise  have  been  referred,  but  merely 
means  that  such  terms  may  be  enforced  as 
are  thought  proper  with  re^rd  to  the  sub- 
ject matter  which  may  be,  and  is,  re- 
ferred. 

If  so,  the  order  in  this  case  could  not 
properly  be  drawn  up  under  section 
57.  The  official  referee  would  have  a 
right  to  say,  "  I  will  not  take  this  case. 
No  Court  has  any  right  to  refer  actions 
to  me  compulsorily.  All  the  Court  can 
do  is  to  refer  certain  issues  for  trial." 
But  the  learned  referee  did  what,  know- 
ing him,  we  should  have  expected.  As 
the  parties  wished  it,  he  undertook  the 
reference,  and  now  that  he  has  given  his 
award  Mr.  Castle  claims  a  new  trial.  I 
think  his  observation  was  a  just  one, 
that  all  through  the  new  Judicature 
Acts  the  principle  is  to  be  found  that  in 
all  cases  there  is  to  be  a  right  of  appeal, 
and  a  new  trial  is  to  be  granted  when 
there  has  been  a  mistake  ;  and  he  asks, 
"  Then  why  not  here  ?  "  That  is  a  co- 
gent argument.  And  if  the  form  of  the 
order  had  been  something  of  this  kind — 
"It  is  ordered  by  consent  that  the 
following  issues  (or  all  the  issues  of 
fact)  shall  be  referred  to  the  official 
referee  for  trial,"  then  he  would  have 
had  a  perfect  nght  to  move  for  a  new 
trial.  But  that  is  not  the  form  of  the 
order.  It  does  not  appear  to  be  an  order 
of  reference  under  section  57,  and  if  it  is 
so  in  any  sense  it  is  under  section  57  plus 
something  else.  But  I  think  that  it  is  not, 
and  that  the  form  of  the  reference  con- 
templates a  reference  to  the  referee  as 
ai'bitrator  to  settle  the  whole  question  in 
dispute  —  it  is  not  necessary  to  say 
whether  under  the  terms  of  the  Common 
Law  Procedure  Act  or  not.  It  is  said 
that  this  is  not  a  reference  by  consent. 
But  would  it  have  been  possible  for 
either  side  to  have  modified  the  order  ? 
Mr.    Castle  says    he  does  not  want    if 
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modified,  and  it  does  not  lie  in  his  month 
to  say  otherwise,  for  it  was  for  his  side 
to  draw  np  the  order,  and  they  might 
have  gone  to  the  Judge  and  objected  to 
the  form  of  it.  But  I  doubt  whether  he 
could  have  been  heard,  for  the  order  is, 
no  doubt,  to  refer  the  action.  The  same 
considerations  shew  that  the  defendant 
was  bound  by  the  order,  and  therefore 
both  the  plaintiff  and  defendant  have 
become  parties  to  an  order  of  reference 
not  under  section  57,  and  those  con- 
siderations which  would  arise  under  the 
section  do  not  exist  here. 

But  there  is  another  ground  for  my 
decision.  This  is  an  appeal  from  the 
Queen's  Bench  Division,  but  the  appli- 
cation  to  the  Queen's  Bench  Division 
was  different  from  the  application  here. 

They  were  asked  that  the  Court  should 
act  on  the  referee's  report,  and  give  judg- 
ment for  the  plaintiff.  That  application  was 
refused,  and  Mr.  Castle  does  not  ask  us 
to  reverse  that  decision,  but  to  send  the 
case  back  to  the  referee ;  he  is  not  coming 
here  on  appeal,  but  making  a  new  appli- 
cation, and  therefore,  also,  I  think  this 
appeal  ought  to  be  dismissed. 

In  the  case  of  Pontifex  v.  Severn  it 
might  seem  at  first  sight  that  the  same 
remarks  would  apply,  but  I  do  not  think 
that  is  so,  for  that  was  a  purely  compul- 
sory reference,  not  made  at  the  instiga- 
tion of  either  of  the  parties,  and  there- 
fore the  Court  could  have  had  no  autho- 
rity except  under  section  57.  Now  I  do 
not  wish  to  find  fault  with  the  learned 
Judge  who  made  the  order,  but  there  is  no 
doubt  that  he  referred  the  whole  action, 
whereas  he  had  no  authority  to  do  so. 
The  officer  of  the  Court  drew  up  the 
order  of  reference,  and  if  Baron  Pollock 
had  seen  it,  he  would  have  said,  "  It  is 
not  the  action,  but  certain  issues  that  are 
to  be  referred."  The  officer  drew  up  the 
common  Nisi  Prius  order  referring  the 
action.  Now  if  Mr.  Gould  had  known 
this,  he  would  have  been  very  much  in 
the  same  position ;  but  he  did  not  know 
till  after  the  award  that  the  whole  action 
had  been  referred,  and  he  has  a  right  to 
say  there  has  been  an  excess  of  jurisdic- 
tion. Indeed,  I  am  not  sure  such  an 
order  would  not  be  completely  ulira 
vires    of   the  Judge,  without  a    subse- 


quent consent  of  the  parties.  It  has 
never  been  urged  on  the  part  of  the 
plaintiff  that  anything  has  been  done  by 
the  defendant  to  make  the  order  valid  if 
it  was  not  so  originally.  I  am  therefore 
of  opinion  that  Mr.  Gould's  appeal  should 
be  allowed,  and  the  cross-appeal  dis- 
missed. 

In  the  other  case  Mr.  Channell  says 
that  the  Divisional  Court  proceeded  on  a 
ground  which  he  did  not  anticipate,  and 
asks  for  an  amended  order  of  reference. 
For  my  own  part  I  do  not  think  that 
the  case  presented  by  Mr.  Channell,  as 
opposed  by  that  presented  by  Mr.  Cole, 
is  of  such  weight  and  cogency  that  we 
ought  to  order  a  modification  of  the  order 
of  reference.  We  think,  therefore,  that 
in  that  case  the  appeal  must  be  dis- 
missed. 

Brett,  L.J. — I  think  it  right  in  this 
case  that  I  should  shew  my  view  of  the 
construction  of  the  Judicature  Acts  with 
regard  to  references,  and  for  that  purpose 
I  think  it  advisable  to  consider  what 
kinds  of  references  existed  before  those 
Acts  had  their  efibot  on  the  law. 

Before  the  Judicature  Acts  there  were 
several  ways  of  remitting  matters  in  dis- 
pute from  the  Courts  which  might  be 
called  references.  There  was  arbitration 
by  consent ;  there  was  compulsory  re- 
ference to  an  arbitrator  to  aecide  both 
the  law  and  the  facts,  if  the  case  was 
under  the  terms  of  the  Common  Liaw 
Procedure  Act;  these  references  were 
ordered  at  chambers  or  at  Nisi  Prius,  as 
to  matters  of  account ;  there  were  also 
references  to  the  Master  to  report  on 
matters  of  discipline ;  and  there  'were 
references  to  chambers  in  Chancery. 

None  of  these  references  were  touched, 
or  were  intended  to  be  touched,  by  the 
Judicature  Acts.  They  all  exist  with  all 
their  incidents.  There  may  be  a  com. 
mon  law  reference  with  consent,  or  the 
Judge  at  Nisi  Prius  may  order  a  com- 
pulsory reference  to  the  Master,  or  to  an 
arbitrator  agreed  upon,  or  the  Judge 
may  order  the  reference  of  the  cause  to 
arbitration  as  such.  The  Divisional  Courts 
at  common  law  may  refer  questions  of 
discipline  and  other  similar  matters  to 
the  report  of  the  Master,  and  the  Chan- 
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eery  Division  may  still  order  references 
to  chambers. 

Bnt  it  was  thought  tbat^irther  powers 
oQght  to  be  given  to  all  Divisions,  so  the 
new  enactment  was  passed.  To  the  Chan- 
cery Division  it  gave  a  new  tribunal,  for, 
instead  of  sendmg  a  case  for  report  to 
chambers,  they  can  send  it  for  report 
to  the  official  referee.  He  was  a  new 
official  with  defined  duties  and  rights. 
Nothing  but  a  new  tribun^  was  given 
to  the  Chancery  Divisions,  but  to  the 
Common  Law  Divisions  a  new  power  as 
well  as  a  new  tribunal  was  given.  The 
Acts  gave  them  the  powers  of  Chancery  as 
to  referring  questions  in  a  suit.  Where- 
as before  wey  could  only  refer  matters  of 
discipline  to  a  Master  for  report,  they 
could  now  refer  questions  in  a  cause  for 
report  as  in  a  Chancery  reference  to 
climbers.  That  seems  to  me  to  be  the 
whole  effect  of  section  56.  Section  57 
gives  powers  both  to  the  Chancery  and 
Common  Law  Divisions  which  they  never 
had  before.  It  gives  them  power  to  send 
certain  questions  and  issues  in  causes  to 
the  official  or  a  special  referee,  not  for  re- 
port but  for  trial.  What  is  the  true  mean- 
ing of  section  57  ?  It  gives  powers  to  the 
Courts  under  two  different  states  of  cir- 
cumstances— ^in  one  case  power  to  send 
more  questions  to  the  referee  for  trial  than 
in  the  other.  It  deals  with  references  by 
consent  and  compulsory,  and  the  words 
are,  ''  In  any  cause  or  matter  in  which 
all  parties  interested  consent  thereto, 
and  also  without  such  consent^  in  any 
cause  or  matter  requiring  any  prolonged 
examination  of  documents  or  accounts, 
or  any  scientific  or  local  investigation, 
which  cannot  conveniently  be  made  be- 
fore a  jury  or  conducted  by  the  Court 
through  its  other  ordinary  officers"  — 
words  which  shew  that  the  section  ap- 
plies to  the  Chancery  Divisions — "  then 
the  Court  may  order** — ^not  the  whole 
cause  to  be  referred,  but — "  any  question 
or  issue  of  fiEiot,  or  any  question  of  ac- 
count arising  therein,  to  be  tried  either 
by  an  official  or  a  special  referee.*' 

Therefore,  it  seems  to  me,  that  where 
.there  is  consent,  they  may  send,  not  the 
whole  cause,  but  any  question  of  fact,  to 
the  official  referee  to  try;  but  where 
the  reference  is  compulsory,  only  such 


questions  as  are  within  the  terms  of  the 
section,  that  is,  questions  of  account,  and 
where  scientific  or  local  examination  is 
necessary;  again,  not  every  question  of 
account  or  every  scientific  or  local  exa- 
mination, but  only  such  of  them  as  can- 
not be  conveniently  tried  by  a  jury,  <kc. 
If  the  case  is  brought  within  these  defi- 
nitions, then  the  Court  or  a  Judge  may 
**  order  any  issue  or  question  of  feict,  or 
question  of  account  arising  therein,  to 
be  tried  **  by  the  referee.  In  the  first 
case,  where  the  reference  is  by  consent, 
all  issues  of  fact  may  be  so  tned.  But 
even  then  no  questions  of  law  can  be  left 
to  the  referee,  any  more  than  the  parties 
could  call  upon  a  Judge  to  act  as  arbi- 
trator in  a  cause.  But  if  the  reference  is 
by  consent,  all  questions  of  fact  may  be 
referred ;  and,  if  there  are  no  issues  of 
law  in  such  a  case  I  am  inclined  to 
think  the  parties  may  relieve  the  re- 
feree from  the  duty  of  reporting  spe- 
cially, or  making  special  findings,  and 
may  consent  to  his  reporting  the  general 
effect  of  his  findings  on  the  facts.  So 
that  he  may  find  generally  for  the  plain- 
tiff or  for  the  defendant.  But  that  being 
so,  it  is  clear  that  he  cannot  enter  judg- 
ment for  either  side.  That  must  be  the  act 
of  the  Court.  If  all  parties  do  consent 
that  the  referee  shall  find  or  report  not 
on  each  issue  but  generally,  it  follows 
that  there  must  be  an  appeal  of  a  certain 
sort — that  given  by  section  58.  If  the 
reference  to  the  official  referee  is  com- 
pulsory, it  seems  to  me  he  is  only  enti- 
tled to  try  those  particular  issues,  and  to 
report  the  result  of  each  (but  not  to  report 
the  evidence).  Other  issues  may  remain 
to  be  tried  in  some  other  manner. 
When  they  are  tried  the  matter  must 
be  brought  before  the  Court,  and  the 
Court  must  give  judgment  as  they  think 
right  on  the  issues  or  findings. 

There  is  then  an  appeal  from  the  re- 
feree as  to  the  questions  submitted  to 
him.  What  is  the  kind  of  appeal  ?  It  is 
to  be  found  in  the  end  of  section  58 : — 
"The  report  of  any  referee  upon  any 
question  of  fact,  on  any  such  trial  shall 
(unless  set  aside  by  the  Court)  be  equiva- 
valent  to  the  verdict  of  a  jury.'*  Now,  I 
should  say,  that  in  cases  where  the  official 
referee    has  to  report,   the    Court  may 
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differ  from  him  as  to  any  inferential 
finding  of  facts,  jnst  as  thej  may  from 
the  finding  of  a  Master  on  a  matter  of 
discipline. 

But  with  regard  to  findings  of  fact, 
either  on  a  compulsory  or  a  voluntary 
reference  under  section  57  the  rule  is  the 
same  as  with  regard  to  appeals  from  a 
Judge  without  a  jury,  or  from  the  findings 
of  a  juiyjt.e.,  the  Court  accepts  the  finding, 
unless,  according  to  the  ordinary  rules 
with  regard  to  the  findings  of  a  jury,  or 
of  a  Judge,  they  see  fit  to  set  it  aside. 
Thus  the  finding  is  open  to  appeal,  on  the 
ground  that  wrong  evidence  was  admitted ; 
on  the  ground  that  the  referee  considered 
the  facts  in  a  wrong  way,  so  as  to  amount 
to  the  same  thing  as  misdirection ;  or  the 
Court  may  set  aside  the  finding  because 
it  is  against  the  weight  of  evidence,  as  in 
the  case  of  the  verdict  of  a  jury. 

If,  under  such  circumstances,  a  new 
trial  is  granted,  the  issues  must  be  sent 
back  to  the  same  or  another  referee,  to  be 
tried  again. 

This  is  the  construction  of  the  statute 
regarded  by  itself;  but  it  is  said  its  effect 
is  altered  by  the  rules.  But  I  do  not 
think  that,  either  on  the  construction  or 
on  our  historical  recollection  of  the  draw- 
ing up  of  these  rules,  it  was  either  in- 
tended or  expected  that  anything  should 
be  brought  under  the  jurisdiction  of  the 
referee,  which  was  not  brought  under  it 
by  the  statute.  When  we  remember  that 
the  rules  and  orders  were  drawn  up  be  • 
fore  the  Act  of  1875  was  passed,  and 
that  they  were  drawn  and  made  when 
they  were  no  part  of  a  statute,  I  do 
not  think  it  can  have  been  intended  that 
they  should  go  beyond  the  statute. 
They  were  for  the  purpose  of  carrying 
it  out,  and  not  extending  it.  It  is 
true  they  are  now  part  of  the  subse- 
quent statute,  but  tney  are  to  be  read 
into  the  former  one,  and  when  found 
in  that  statute  are  to  be  considered  as  re- 
lating to  forms  and  procedure,  and  not 
substance,  and  you  must  construe  them 
as  not  inconsistent  with,  and  not  extend- 
ing the  provisions  of  the  statute  as  to 
jurisdiction. 

Order  XXXVI.  rule  2,  is  appealed  to 
as  shewing  that  the  official  referee  may 
try  actions.     But  that  section  may  be 


read,  and  I  think  ought    to  be   read, 
merely  as  an  enumeration  of  the  various 
ways  in  which  an  action  may  be  disposed 
of  under  the  Judicature  Acts.     "  Trial," 
as  applied  to  the  official  referee,  means 
such  a  trial  as  the  law  allows  him  to  ti^ ; 
and  the  word  "  action  *'  is  not  necessarily 
to  be  read  as  the  whole  action,  but  where 
the  jurisdiction  is  only  as  to  part  it  must 
be  i^ken  to  mean  so  much  of  the  acfdon 
as  may  legally  be  so  tried.     Then  we  are 
referred  to  the  5th  rule.     But  I  do  not 
think  that  rule  has  any  application.     It 
is  this : — "  In  any  case  where  neither  the 
plaintiff  nor  the  defendant    has  given 
notice,  under  the  preceding  rules,  that 
he  desires  to  have  the  issues  of  fact  tried 
before  a  Judge  and  jury "  (i.e.,  all  sach 
issues  as  he  has  a  right  to  have  so  tried), 
or,  in  any  case,  vrithin  section  57  of  the 
Act  (i.e.,  where  there  has  been  a  compnl- 
sory  reference),  if  the  plaintiff  or  defen- 
dant desires  to  have  the  action  tried  in 
any  other  mode  than  that  specified  in  tlie 
notice  of  trial,  he  shall  apply  to  the  Court 
or  a  Judge,  <&e. ; "   that  is  to  say,  where 
he  wishes  the  whole  action  to  be  tried  in 
some  other  way.     It  does  not  follow  that 
the  Court  is  enabled  by  the  rule  to  ^rant 
an  order  inconsistent  with  the  statute. 
Then  there  is  the  30th  rule :— "  Where 
any  cause  or  matter,  or  any  question  in 
any  cause  or  matter,  is  referred  to  a  re- 
feree, he  may,  subject  to  the  order  of  a 
Court  or  Judge,  hold  the  trial  at,  or  ad- 
journ it  to  any  place  which  he  may  deem 
most  convenient,  &c."     That  rule  should 
be  construed  in  the  same  way  as  role  2. 
It  is  dealing  merely  with  the  place  where 
and  the  time  within  which  the  trial  is  to 
be  held,  and  it  means  such  trial  as  may 
preperly  be  ordered  to  be  held  before  a 
referee. 

There  is  nothing  in  the  rules  which 
was  intended  to  alter,  or  necessarily  in 
effect  alters  the  legislation  contained  in 
the  statute  of  1873.  The  construction  of 
the  statute  being  as  I  have  shewn,  the 
only  kinds  of  reference  to  an  official  referee, 
over  which  he  has  jurisdiction,  are  those  I 
have  stated,  and  no  others.  He  cannot 
be  called  on  compulsorily  to  be  an  um- 
pire. K  the  parties  agree  that  he  shall 
so  act,  it  is  in  his  power  to  accept  or  re- 
fuse  the  position.     If  he  accepts  it  he  is 
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not  acting  as  the  official  referee,  but  as  an 
arbitrator. 

That  being  the  case,  I  think  that  in 
Mr.  Gbanneirs  case  {Longman  v.  East) 
the  order  referring  the  action  to  the 
official  referee  was  made  with  the  inten- 
tion  that  he  was  to  decide  the  question  as 
arbitrator.  The  Court  had  no  power  to 
make  such  an  order,  and  therefore  when 
the  Divisional  Court  set  aside  the  order 
they  did  what  was  rieht.  But  Mr.  Chan- 
nel! says  the  fwsis  of  that  case  bring  it 
within  the  provisions  of  section  57,  and 
he  asks  us  now  to  send  certain  issues  to 
be  tried  by  the  referee  And  that  raises 
another  question,  which  I  have  omitted, 
namely,  whether  section  57  is  to  be  con- 
strued in  the  same  way  as  the  Common 
Law  Procedure  Act,  so  that  if  one  part 
of  the  cause  of  action  comes  within  the 
words  limiting  the  kind  of  question  which 
may  be  compulsorily  referred,  the  Court 
may  refer  the  whole  cause. 

I  do  not  think  that  is  the  fright  con- 
struction of  the  statute.  The  Court  can- 
not, because  one  part  of  the  action  comes 
within  the  statute,  order  all  the  questions 
to  be  referred,  unless  they  are  so  mixed 
up  and  entangled  with  the  questions 
which  are  proper  to  be  referred  that  the 
Court  may  fairly  say  there  ought  to  be 
only  one  trial. 

Therefore  the  request  of  Mr.  Channell 
that  we  should  send  all  the  questions  in 
this  action  to  be  referred  because  some 
are  fit  subjects  for  a  reference  is  one 
which  we  cannot,  and  we  are  satisfied 
that  the  Court  ought  not  to  grant. 

Then  comes  the  question,  whether  the 
£act8  of  the  case  have  brought  it  within 
the  terms  of  the  section  ?  Now  it  may 
have  been  shewn  that  there  were  some 
matters  in  the  cause  which  might  pro- 
perly have  been  tried  by  local  examina- 
tion. But  the  defendant  must  not  only 
sbevir  that,  but  also  that  it  is  not  a  case 
which  can  be  conveniently  tried  before  a 
jury.  I  do  not  think  the  case  has  been 
brought  within  that  category,  indeed  I 
think  it  could  very  well  be  tried  by  a 
Judge  and  jury,  and  therefore  we  ought 
not  to  make  the  order. 

In  Mr,  6ould*s  case  (Pontifex  v.  Se- 
verti^}  it  seems  to  me  the  order  was  one 
which  the  Court  had  no  jurisdiction  to 
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make  without  consent ;  and  as  there  was 
no  acquiescence  on  the  part  of  the  de- 
fendant, his  objection  was  a  good  one  and 
his  appeal  should  be  allowed. 

In  Mr.  Castle's  case  (MeUm  v.  Monieo) 
the  plaintiff  is  wrong  in  two  points 
of  view.  In  the  first  place,  after  he 
bad  seen  the  order  of  reference,  which 
was  drawn  up  in  a  manner  inconsis- 
tent with  section  57,  he  made  no 
objection,  but  acted  upon  the  order, 
and  therefore  he  must  be  taken  to  have 
assented  to  a  reference  not  under  the 
Judicature  Acts,  but  a  reference  to  the 
arbitration  of  the  referee  in  the  ordi- 
nary way  under  the  Common  Law  Pro- 
cedure Act.  If  this  were  not  so,  he 
would  have  an  appeal  such  as  I  have  de- 
scribed ;  he  could  have  moved  for  a 
new  trial,  if  they  had  the  materials,  on 
the  ground  of  misdirection,  or  that  the 
verdict  was  against  the  weight  of  evi- 
dence. But  he  did  not  attempt  this, 
and  I  do  not  think  he  had  the  materials ; 
but  he  wished  us  to  deal  with  the  case 
as  if  it  had  been  a  reference  for  report 
under  b.  56.  He  therefore  asked  for  a 
wrong  remedy  in  the  Court  below,  and  I 
do  not  think  he  is  entitled  to  change 
the  form  of  his  demand  on  appeal. 

Cotton,  L.J. — I  will  first  give  my 
opinion  with  regard  to  sections  56  and  57 
of  the  Act.  Those  two  sections  deal  with 
different  matters.  Section  56  clearly  deals 
with  cases  in  which  a  report  is  to  be  made 
by  the  referee,  which  the  Court  may 
adopt  wholly  or  in  part,  and  which,  if 
adopted,  they  may  enforce  as  a  judgment 
of  the  Court.  That  is  really  dealing  with 
certain  matters  which  often  used  to  occur 
in  the  Court  of  Chancery,  not  in  cases 
where  certain  issues  were  sent  to  be 
tried  as  before  a  jury,  but  in  cases  where 
a  question  arose  as  to  which  witnesses 
difi'ered  upon  some  fact,  or  a  question  as  to 
what  would  be  the  proper  remedy,  or  what 
was  the  state  of  the  property.  In  such 
cases  it  was  not  unusual  to  refer  it  to  an 
expert  to  report  to  the  Court,  that  the 
Court  might  have  its  conscience  informed. 
These  are  the  references  with  which  sec- 
tion 56  deals,  not  to  try  an  issue,  but  to 
make  a  report,  which  the  Court  may 
adopt  wholly  or  in  part  if  they  think  fit. 
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Section  57  is  entirely  different.  It  is 
to  enable  certain  issues  of  fiict,  arising  in 
any  canse  or  matter  in  the  High  Court, 
to  be  tried  by  another  tribunal.  That 
clearly  is  acting  on  the  Chancery  practice, 
where  sometimes  on  the  original  hearing 
of  the  canse  nothing  was  done  but  a 
reference  to  Chambers,  or  according  to 
the  old  practice,  to  the  Master  to  make 
certain  enquiries ;  as,  for  instance,  whe- 
ther any  part  of  a  testator's  estate  is  being 
employed  in  partnership,  so  as  to  entitle 
the  representatives  to  a  share  in  the 
profits,  what  mines  have  been  opened 
befor^  the  estate  came  into  possession, 
and  whether  the  deceased  opened  any  in 
his  lifetime.  I  put  these  thin^  merely 
as  examples  of  the  sort  of  enquiry  which 
was  sometimes  referred  to  the  Master, 
or  to  Chambers  and  sometimes  to  a 
Judge  and  jury. 

Under  section  57,  by  consent  in  all 
cases,  and  by  compulsion  where  certain 
kinds  of  questions  arise,  the  Court  has 
power  not  to  refer  the  cause,  but  to  have 
issues  of  fact  tried  otherwise  than  before 
the  Court. 

There  is  nothing  in  the  section  about 
sending  the  cause  for  trial,  but  the  power 
is  confined  to  questions  of  fact  and  mat- 
ters of  account.  My  own  opinion  is, 
however,  that  we  cannot  confine  the 
operation  of  the  section  to  those  issues 
which  involve  long  examination  of  docu- 
ments and  accounts,  or  any  scientific  or 
local  investigation,  but  that  there  may  be 
certain  other  issues  so  connected  with 
those  involving  such  examination  and  in- 
vestigation, tlmt  it  would  be  barely  pos- 
sible to  deal  with  those  other  issues 
without  sending  them  for  trial  to  the 
same  tribunal.  But  the  Court  would  be 
wrong,  even  if  possibly  they  have  juris- 
diction, to  refer  all  the  issues  in  a  cause, 
because  there  is  one  issue  involved  which 
they  can  refer. 

Wo  one  reading  the  words  of  the  sec- 
tion would  say  that  the  Court  has  power 
to  refer  a  cause,  but  simply  a  question  or 
issue  of  fact  which  is  to  be  tried  not  be- 
fore a  Judge  and  jury,  but  by  a  referee 
who  is  to  give  his  finding  on  the  facts, 
just  as  if  it  were  the  veidict  of  a  jury. 
It  18  true  that  the  reference  is  to  be  made 
on  such  terms  as  may  bo  thought  proper. 


But  that  does  not  justify  the  Court  in 
sending  any  other  issues  or  matters  to 
be  so  tried.  It  must  mean  on  such  terms 
as  are  proper  with  regard  to  the  matters 
which  the  Court  has  authority  to  refer. 
To  say  that  those  words  give  the  Court 
power  to  substitute  the  rrferee  for  itself 
as  judge  of  any  point  of  law  would  be  to 
alter  the  section  entirely.  Such  a  con- 
struction  of  the  section  would  not  be 
reasonable,  and  would  not  be  correct. 

There  is  some  difficulty  arising  from 
the  orders.  If  they  could  enlarge  the 
jurisdiction  given  by  the  Act,  I  think  it 
should  be  done  in  clear  and  specific  terms. 
Some  of  them,  no  doubt,  seem  to  assume 
that  there  can  be  a  trial  of  a  cause  before 
a  referee.  But  to  assume  the  jurisdiction 
is  not  to  give  it,  and  the  Act  is  clear  on 
the  point,  that  issues  of  law  cannot  be 
referred,  but  only  issues  of  fact.  And  the 
ambiguous  language  of  the  rules  cannot 
be  taken  as  enlarging  the  jurisdiction  of 
the  referee,  or  enabling  him  to  do  any- 
thing that  he  could  not  do  under  the  Act. 

To  apply  these  principles  to  the  three 
oases  before  the  Court.  In  the  case  of 
MelUn  V.  Monico  I  concur  with  my  Lord 
and  my  brother  Brett.  Here  was  an 
order  not  justified  by  the  Act.  But  the 
plaintiff  drew  up  the  order,  and  ac- 
cepted it  in  this  form,  and  though  he 
might  have  appealed  against  it  he  went 
on  and  took  his  chance  of  success.  When 
he  has  done  that  it  is  too  late  for  him  to 
come  here  and  ask  us  to  deal  with  the 
case  as  if  it  were  a  simple  reference  to 
the  referee  under  the  statute. 

As  to  the  case  of  Longman  v.  East,  in 
that  case  the  defendant  appeals  against  a 
rescission  by  the  Divisional  Court  of  an 
order  to  refer  the  whole  action.  He  now 
modifies  his  application  and  asks  for  a  refer- 
ence of  the  action,  or  for  such  an  order  as 
he  can  got  under  section  57.  He  seeks  for  a 
transfer  of  all  the  issues  to  the  referee  for 
trial,  but  he  will  be  content  with  the 
issues  of  fact.  But  I  do  not  think  all  the 
issues  were  fit  matters  for  a  reference; 
many  of  them  were  fitter  for  a  jury.  The 
^defendant  has  failed  to  make  out  that 
thev  could  not  conveniently  be  so  tried, 
and  if  we  are  to  exercise  our  discretion, 
we  think  a  Judge  and  jury  is  the  proper 
tribunal. 
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As  to  the  other  case  (PonUfex  v, 
Severn)^  on  the  cross  appeal,  I  may 
say  that  it  would  have  been  clearly 
wrong  to  make  an  order  giving  the  offi- 
cial referee  power  to  enter  judgment. 
As  to  the  appeal  against  the  refusal  to 
refer  the  action,  as  we  have  already  said, 
there  is  no  jurisdiction  in  the  Court  to 
refer  actions  but  only  certain  issnes,  so 
that  there  may  be  findings  of  issues  which 
the  Court  may  either  adopt  or  send  back 
for  a  new  trial. 

Bramwell,  L.J. — I  may  as  well  remark 
that  the  forms  of  order  in  use  seem  to  be 
all  wrong. 

Bbett,  L.J. — They  certainly  are  wrong. 
They  need  not  go  into  detail,  but  they 
ought  to  point  out  clearly  whether  the 
referee  is  to  report  under  section  56,  or 
to  try  issues  under  section  57,  and  whether 
he  is  to  try  all  or  only  some  of  the  issues ; 
and  if  not  all,  which  he  is  to  try. 

Longman  v.  'East — Judgment  ajffirmsd, 

PofUifex  V.  Severn — Judgment  reversed, 

MeUin  V.  Montco — Judgment  ajjirmsd. 


SolicitoTB — Garrard,  James  &  Wolfe,  agents  for 
Smith,  Andover,  for  Longman  ;  Allen  k  Son,  for 
JBast ;  Learoyd,  Learoyd  &  Peace,  forPontifex ; 
Dobinson,  Qeare  &  Son,  for  Severn ;  G.  F.  &  M. 
Rooper,  for  Monico ;  S.  S.  Seal,  for  Mellin. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

1877.  r  SMITH  (appeUcmt)  v.  walton 
IfoY.  30.  \  (respondent). 

Master  and  Servant — Truck  Act — 1  8f  2 
WtU,  4.  c.  Z7— Wages— DedAMtiort  for 
Damctge — Payment  in  Chods, 

[_For  the  report  of  the  above  case,  sea 
47  Law  J.  Rep.  M.C.  45.] 


1878. 
Jan.  16 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Exchequer  Division,) 

BAKER  V.  THE  MAYOR,  ALDER- 
MEN AND  BURQESSES  OF  THE 
BOROUGH  OP  PORTSMOUTH, 
ACTING  AS  URBAN  SANITART 
AUTHORITY.* 

Local  Oovermnent  Act,  1858  (21  ^  22 
Vict.  c.  98),  s,  34 — Validity  of  Bye-Laws 
— Power  to  Pull  Doum — Buildings  Erected 
in  Oontraveiition  of  Bye-Law,  as  to  De- 
posit of  Plans — "  Construction  of  Streets.*' 

By  sect,  34  of  the  Local  Oovemment  Act, 
1858  (21  ^  22  Vict.  c.  98),  Local  Boards 
have  power  to  make  hye4aws  with  respect  to 
— First,  tlie  level,  width  and  constrtustion  of 
new  streets;  second,  the  structv/re  of  the  walls 
of  new  buildings ;  third,  the  sufficimcy  of 
space  about  buildings ;  fourth,  the  drainage, 
^c,  of  buildings.  And  they  muy  further 
provide  for  the  observance  of  the  same  by 
enacting  therein  such  provisions  as  they 
think  necessary,  as  to  the  giving  of  notices, 
as  to  the  deposit  of  plans  and  sections  by 
persons  intending  to  lay  out  streets  or  to 
construct  buildings,  as  to  inspection  by  the 
local  board,  and  as  to  the  power  of  the 
local  board  to  remove,  alter  or  pull  doum 
buildings : — Held,  t?Mt  the  power  to  pull 
doum  buildings  for  which  the  local  boards 
might  nfuike  provision  was  not  confined  to 
cases  of  contravention  of  bye-laws  relating 
to  structu/re,  but  might  be  extended  to  cases 
of  contravention  of  bye-laws  relating  to  the 
giving  of  notices,  the  deposit  of  plans,  8fc, 

The  word  "  streets  "  i/n  sub-section  1  of 
section  84  includes  not  only  the  roadway 
but  also  the  buildings  at  the  side  of  the 
roadway. 

Statement  of  claim,  averring — 

1.  That  the  plaintiff  is  a  hnilder,  and 
the  lessee  and  occupier  of  certain  land 
situate  in  the  borough  of  Portsmouth. 

2.  That  in  or  about  the  month  of  July, 
1875,  plans  were  duly  deposited  with  the 
defendiEiuts,  in  pursuance  of  a  bye-law 
made  by  the  defendants,  as  the  Urban 
Sanitary  Authority  of  Portsmouth,  for  the 
construction  of  a  street  or  road  over  the 
said  land,  and  that  such  plans  were  duly 


*   Coram  Bramwell,  L.J.; 
Cotton,  L.J. 


Brett,  L.J.;  and 
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submitted  to  and  approved   by  the  de- 
fendants. 

3.  That  in  or  about  the  month  of 
August,  1875,  the  plaintiff  began  to  build 
sixteen  houses  on  the  said  land,  being 
eight  on  either  side  of  the  said  street  or 
road,  and  continued  to  build  them  until 
the  month  of  November,  1875,  when 
eight  of  the  said  houses  were  roofed  in, 
and  the  others  were  chamber,  floor  high 
with  joists  on.  That  the  plaintiff  had 
not  before  commencing  the  said  houses 
deposited  plans  thereof,  though  he  be- 
lieved that  his  surveyor  had  done  so. 
That  the  defendants  allowed  the  plaintiff 
to  proceed  with  the  erection  of  the  said 
houses,  without  complaint  or  interference, 
down  to  the  month  of  November,  1875, 
and  the  said  houses  were  in  all  respects 
constructed  in  accordance  with  the  bye- 
laws  of  the  defendants  relating  to  the 
construction  of  buildings. 

4.  That,  on  the  22nd  day  of  November, 
1875,  the  defendants  charged  the  plain- 
tiff before  the  magistrates  of  the  said 
borough  with  having  built  the  said  houses 
without  having  first  deposited  the  plans 
for  the  same,  in  accordance  with  the  bye- 
laws  of  the  defendants.  The  plaintiff 
pleaded  guilty,  and  was  ordered  to  pay 
and  paid  a  fine  of  11,  and  costs. 

5.  That,  on  the  9th  day  of  December, 
the  defendants  sent  workmen  and  pulled 
down  twelve  of  the  said  houses,  and  to- 
tally demolished  the  same,  and  in  doing 
so  used  so  much  violence  that  the  mate- 
rials thereof  were  rendered  almost  value- 
less for  building  or  any  other  purpose. 

The  statement  of  defence  was  as  fol- 
lows : — 

1.  The  defendants  deny  the  allega- 
tions of  paragraph  3  of  the  statement  of 
claim,  except  so  far  as  the  plaintiff  there- 
in admits  that  he  had  not  before  com- 
mencing the  said  houses  deposited  plans 
thereof. 

2.  Bye- laws  have  been  duly  made  by 
the  defendants  as  the  Urban  Sanitary 
Authority  of  the  borough  of  Portsmouth, 
under  the  statutes  in  such  case  made  and 
provided  (1). 

(1)  By  section  84  of  the  Local  Qoyernment 
Act,  1868  (21  &  22  Vict.  c.  98):— 

« Every  local  board  may  make  bye-laws  with 
respect  to  the  following,  matters,  that  is  to  say — 


3.  By  the  3rd  of  the  said  bye-laws  it  is 
provided  that  no  building  shall  be  erected 
by  the  side  of  any  new  street,  or  proposed 
new  street,  or  to  which  any  new  street 
will  form  the  only  carriage  approach 
until  such  street  has  been  constructed  to 
the  approval  of  the  Urban  Sanitary 
Authority. 

4.  By  the  32nd  bye-law,  it  is  provided 
that  every  person  who  shall  intend  to 
erect  any  new  building  shall  give  twenty- 
one  days*  notice  to  the  Url»n  Sanitary 
Authority  of  such  intention,  to  be  de- 
livered to  the  local  surveyor  or  left  at  his 
ofBce,  and  shall,  at  the  same  time,  leave 
or  cause  to  be  left  at  the  said  office,  for 
the  use  of  the  Urban  Sanitary  Authority, 
detail  plans  or  sections,  and  a  block  plan 
of  such  intended  new  building  and  its 
appurtenances,  and  a  description  of  the 
materials  of  which  the  building  is  pro- 
posed to  be  constructed,  of  the  intended 
mode  of  drainage  and  means  of  water 
supply. 

5.  Bye-law  37  is  as  follows :— "  The 
Urban  Sanitary  Authority  shall,  by  re- 


"  1.  With  respect  to  the  level,  width  and  con- 
struction of  new  streets,  and  the  provisions  for  the 
sewerage  thereof. 

"  2.  With  respect  to  the  structure  of  the  walls 
of  new  buildings  for  securing  stability  and  the 
prevention  of  fires. 

**  3.  With  respect  to  the  sufficiency  of  the  space 
about  buildings  to  receive  a  free  circulation  of  air, 
and  with  respect  to  the  ventilation  of  buildings. 

*'  4.  With  respect  to  the  drainage  of  buildings, 
to  water-closets,  privies,  ash-pits  and  cesspools  in 
connection  with  buildings,  and  to  the  closing  of 
building  or  parts  of  buildings  unfit  for  human 
habitation,  and  to  prohibition  of  their  use  for  such 
habitation. 

"And  they  may  further  provide  for  the  ob- 
servance of  the  same  by  enacting  therein  such 
provisions  as  they  think  necessary,  as  to  the 
giving  of  notices,  as  to  the  deposit  of  plans  and 
sections  by  persons  intending  to  lay  out  streets, 
or  to  construct  buildings,  as  to  inspection  by  the 
local  board,  and  as  to  the  power  of  the  local  board 
to  remeve,  alter  or  pull  down  any  work  begun  in 
contravention  of  such  bve-laws,  provided  always 
that  no  such  bve-law  shall  affect  any  building 
erected  before  the  date  of  the  constitution  of  the 
district." 

This  section  is  repealed  by  the  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  65),  but  is  substan- 
tially re-enacted  bv  section  167  of  that  Act.  Before 
the  Act  of  1858  the  powers  of  local  boards  were 
regulated  bv  the  Public  Health  Act,  1848  (11  & 
12  Vict.  c.  63). 
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solntiDii  or  order,  approve  or  disapprove 
of  proposed  new  works  or  buildings  with- 
in the  times  severally  specified  herein  for 
the  deposit  of  notices  thereof;  bat  if  the 
owner  or  person  intending  to  lay  out  any 
new  street  or  construct  any  new  building 
&il  to  give  the  notices  herein  required,  or 
if  any  owner  or  person  shall  construct,  or 
cause  to  be  constructed,  any  works  or 
buildings,  or  do  any  act,  or  omit  to  do 
any  act,  or  comply  with  any  requirement 
of  the  Urban  Sanitary  Authority  con- 
trary to  the  provisions  of  any  or  either 
of  the  hereinbefore  contained  bye-laws, 
he  shall  be  liable,  for  each  offence,  to  a 
penalty  not  exceeding  52.,  and  he  shall 
pay  a  further  sum,  not  exceeding  40^., 
for  each  and  every  day  during  which  such 
works  or  buildings  shall  continue  or 
remain  contrary  to  the  said  provisions, 
and  the  Urban  Sanitary  Authority  may, 
if  they  shall  think  fit,  at  any  time  after  the 
expiration  of  forty-eight  hours  from  the 
time  of  the  service  of  a  notice  in  writing, 
addressed  to  such  owner  or  person,  signed 
br  the  local  surveyor,  or  the  clerk  to  the 
Urban  Sanitary  Authority,  expressing 
their  intention  so  to  do,  in  default  of 
such  owner  or  person  shewing  good 
cause  to  the  contrary  in  the  meantime, 
cause  any  work  begun  or  done  in  con- 
travention of  any  or  either  of  such  bye- 
laws  to  be  removed,  altered  or  pulled 
down,  as  the  case  may  require ;  and  the 
expenses  incurred  by  them  in  so  doing 
shall  be  repaid  by  the  offender,  and  be 
recoverable  from  him  in  a  summary 
manner,  as  provided  by  the  *  Public 
Health  Act,  1848,'  and  any  such  notice 
shall  be  served,  either  personally  or  by 
leaving  the  same  with  some  person,  either 
at  the  usual  or  last-known  abode  or  place 
of  business  of  such  owner  or  person,  or 
at  or  upon  the  works  or  buildings  re- 
ferred to  therein." 

6.  The  plaintiff  erected  the  houses 
mentioned  in  paragraph  3  of  the  state- 
ment of  claim,  in  contravention  of  bye- 
laws  3  and  32.  The  said  street  was  a 
new  street,  and  the  said  houses  were 
erected  before  the  street  had  been  con- 
structed according  to  the  approval  of  the 
defendants,  as  such  Urban  Sanitary  Au- 
Voi.  47.— 0.3.,  C.P.  &  ExcH, 


thority  as  aforesaid.  The  plaintiff  did  not 
first  give  to  the  defendants,  as  such 
Urban  Sanitary  Authority,  for  their  use 
any  detailed  plans  or  sections,  or  any 
block  plans  of  the  said  houses,  or  any 
description  of  the  materials  of  which  the 
said  houses  were  proposed  to  be  con- 
structed, or  of  the  intended  mode  of 
drainage  or  means  of  water  supply. 

7.  The  defendants  afterwainis,  upon 
receiving  a  report  from  their  local  sur- 
veyor, gave  the  plaintiff  notice,  in  pur- 
suance of  bye- law  *67^  that  the  defendants 
would,  after  the  expiration  of  forty- eight 
hours  frt)m  the  service  of  the  said  notice, 
in  de&ult  of  the  plaintiff  shewing  good 
cause  to  the  contrary,  cause  the  said 
houses  to  be  pulled  down,  as  being 
erected  by  the  plaintiff  in  contravention 
of  the  said  bye-laws. 

8.  The  plaintiff  did  not,  within  the  said 
forty-eight  hours,  or  before  the  removal 
of  the  said  houses  as  hereinafter  men- 
tioned, shew  good  cause  why  the  said 
houses  should  not  be  pulled  down,  and 
the  defendants  accordingly,  in  pursuance 
of  bye-law  37  and  of  their  said  notice, 
and  after  the  expiration  of  the  said  forty- 
eight  hours,  VIZ.,  on  the  9th  day  of 
December,  1875,  caused  the  said  houses 
to  be  pulled  down  as  they  lawfully  mig^ht. 
The  defendants  deny  that  in  so  doing 
any  unnecessary  violence  was  used,  or 
that  the  materudswere  rendered  almost 
valueless,  as  alleged  in  the  5th  paragraph 
of  the  statement  of  claim. 

The  plaintiff  joined  issue;  and  de- 
murred, on  the  ground  that  the  defend- 
ants had  no  power  to  make  bye-laws 
authorising  them  to  pull  down  buildings, 
except  in  cases  where  such  buildings 
were  erected  in  contravention  of  some 
bye-laws  relating  to  mode  of  construc- 
tion. 

The  issues  of  fact  were  tried  before  the 
argument  of  the  demurrer,  and  in  answer 
to  questions  left  to  them  by  the  learned 
Judge  (Blackburn,  J.),  the  jury  found 
that  the  ground  on  which  the  houses 
were  built  was,  at  the  time  when  the 
buildings  were  begun,  in  such  a  state  as 
to  make  it  improper  to  build  dwellings 
on  it  without  previous  precautions ;  and 
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that  there  had  been  a  neglect  of  duty  on 
the  part  of  the  defendants  in  pulling 
down  the  houses  in  such  a  way  as  to  do 
unnecessary  damage.  Under  the  latter 
head  they  assessed  the  damages  at  18Z., 
and  they  assessed  the  damages  in  respect 
of  the  pulling  down,'  if  unlawful,  at  500i. 
It  was  left  to  the  Divisional  Court  to 
enter  judgment  on  these  findings  and  on 
the  demurrer;  and  the  defendants  ob- 
tained a  rule  for  a  new  trial,  on  the 
ground  that  the  verdict  for  18i.  was 
against  the  weight  of  evidence. 

All  the  questions  came  on  for  argument 
before  the  Exchequer  Division  on  the 
29th  of  May,  1877,  when  judgment  was 
given  for  the  defendants  on  the  demurrer 
and  the  findings,  and  a  new  trial  was 
ordered  with  respect  to  the  verdict  for 
182.,  unless  the  plaintiff  should  be  willing 
to  let  the  verdict  stand  without  costs. 

The  plaintiff  now  appealed  against  the 
judgment  on  the  demurrer. 

Kingdon  and  Fetheram,  for  the  plain- 
tiff.— Bye-law  3  is  ultra  vires.  The  board 
has  power  to  make  bye-laws  as  to  the 
construction  of  streets,  and  another  power 
to  make  bye-laws  as  to  the  construction  of 
houses.  These  two  powers  are  separate 
and  cannot  be  combined  as  in  bye-law  3. 
The  word  "street"  does  not  include 
"houses.**  Bye-law  32  does  not  apply 
to  such  a  case  as  the  present.  Nothing 
justifies  the  extreme  measure  of  pulling 
down  except  grave  structural  defects. 
If  bye-law  32  is  good  at  all,  it  is  valid 
under  the  last  part  of  section  34  of  the 
Act.  Under  that  section  the  local  board 
is  empowered  to  make  bye-laws  as  to  the 
construction  of  buildings ;  and  to  secure 
the  performance  of  those  bye-laws  they 
may  make  other  bye-laws  authorising  the 
removal  of  buildings.  But  that  power 
does  not  extend  to  securing  by  the  same 
power  the  observance  of  other  bje-laws 
not  relating  to  the  actual  construction  of 
the  buildings,  but  merely  to  certain  rules 
of  practice.  Bye-law  37  is  therefore  ultra 
vireSj  and  does  not  justify  the  defendants' 
act.  This  is  the  view  taken  by  Martin, 
B.,  in  Haitersley  v.  Burr  (2).     See  also 

(2)  4  Hurl.  &  C.  623,  at  p.  627. 


Brown  v.  The  Local  Board  of  Holyhead  (3), 
Young  v.  Edwards  (4)  and  Hall  v.  Nixon 
(5),  where  Lush,  J.,  says,  "As  to  the 
power  of  pulling  down  buildings,  that 
could  not  be  used  to  enforce  the  giving  of 
notice  and  the  deposit  of  plans.*' 

Arthur  Charles  and  A,  L,  Smith,  for  the 
defendants. — The  deposit  of  plans  is  not 
a  mere  matter  of  practice,  but  a  most 
important  sanitary  regulation,  for  the  site 
of  a  building  is  at  least  as  important  as 
the  structure.  Suppose  a  house  built 
upon  a  festering  mass  of  filth.  It  might 
be  perfectly  constructed,  but  yet  it  might 
be  right  to  pull  it  down.  All  depends  on 
the  meaning  of  section  34  of  the  Act  of 
1858.  It  is  in  substitution  for  the  enact- 
ment of  section  53  of  the  Act  of  1848. 
That  section  expressly  gave  local  boards 
power  to  pull  down  houses  built  without 
due  notice.  It  is  repealed,  and  section 
34  gives  instead  a  general  power  to  make 
bye-laws  with  reference  to  the  matters 
mentioned  in  the  four  sub-sections.  Bye- 
laws  3  and  32  are  within  those  sub-sec- 
tions. Bye-law  3  has  regard  to  the  con- 
struction of  streets  under  s.  34,  sub-sect. 
1.  "  Streets "  does  not  mean  merely 
"  roadways,"  but  the  roadways  and  what- 
ever stajids  by  the  side.  This  is  its 
usual  meaning  in  Acts  of  Parliament. 
See  the  interpretation  clause  of  the  Act 
of  1848  (11  &  12  Vict.  c.  63.  s.  2),  also 
the  Metropolis  Local  Management  Act, 
18  &  19  Vict.  c.  120.  s.  250.  These 
Acts  are  in  pari  materia.  See  also  Pound 
V.  The  Plumstead  Board  of  Works  (6).  If 
the  plaintiff's  contention  is  right,  the 
power  which  the  local  board  had  of  con- 
trolling buildings  between  the  years  1848 
and  1858  is  now  gone.  But  this  view  is 
not  necessary,  unless  it  is  necessary  to 
limit  the  word  "street"  to  roadway. 
If  bye-law  3  is  good  so  is  32,  for  it  is 
equally  under  the  sub-sections  of  section  34. 
At  all  events  it  comes  under  the  powers 
to  make  provisions  for  the  observance  of 

(3)  1  Hurl.  &  C.  601;  8.  c  32  Law  J.  Rep. 
Exch.  25. 

(4)  33  Law  J.  Rep.  M.C.  227. 

(5)  44  Law  J.  Rep.  M.C.  61 ;  s.  c.  Law  Rep, 
10  as.  152. 

(6)  41  Law  J.  Rep.  M.C.  61 ;  s.  c  Law  Rep  7 
Q.B.  188. 
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bye-laws,  given  by  the  latter  part  of  the 
section.     Such  provisions  when  made  be- 
come part  of  the  bye-laws. 
Kingdon  replied. 

Bbamwell,  L.J. — I  am  of  opinion  that 
this  judgment  should  be  affirmed.  No 
doubt  it  gives  great  power  to  local  boards, 
but  this  power  was  probably  given  to 
them  in  order  that  they  might  have  great 
strength,  and  on  the  faith  that  they  would 
not  so  use  that  strength  that  it  should 
degenerate  into  tyranny.  We  therefore 
must  construe  these  Acts  of  Parliament 
with  regard  to  the  consideration  that  it 
was  intended  that  the  boards  should  have 
a  large  discretion. 

I  think  that  the  first  sub-section,  with 
regard  to  the  construction  of  new  streets, 
includes  the  construction  of  buildings; 
that  the  phrase  "  new  streets  "  means  the 
roadway  and  whatever  is  at  the  side  of  it, 
and  I  base  this  view  not  on  authority  but 
on  the  construction  of  the  Act. 

The  first  and  governing  reason  is  that 
otherwise  there  would  be  no  power  to 
regulate  new  buildings  in  new  streets.  Li 
the  next  place,  the  use  of  the  word  "  con- 
strnction  '*  is  not  a  common  way  of  speak- 
ing of  a  mere  roadway  or  carriage-way. 
Yon  generally  talk  of  laying  a  roadway  ; 
and  there  is  also  the  word  "  building  " 
which  has  been  applied  to  roads  in 
America,  and  which  has  been  adopted  in 
this  country  with  the  usual  avidity  with 
which  incorrect  expressions  are  seized 
npon  when  they  come  from  that  quarter. 
Then  tiiere  are  the  general  words  at  the 
end  of  sub-section  4,  and  it  is  enacted  that 
thej  may  farther  provide  for  the  observ- 
ance of  the  same  by  enacting  therein  such 
provisions  as  they  think  necessary  "  as  to 
the  giving  of  notices,  as  to  the  deposit  of 
plans  and  sections  by  persons  intending 
to  lay  out  streets  or  to  construct  huUditigSy** 
and  so  forth. 

Therefore  I  think  that  sub-section  1 
refers  to  buildings  as  well  as  roadway. 
That  being  so,  we  have  a  right  to  say  that 
tlie  expression,  ''until  such  street  has 
been  constructed "  in  the  8rd  bye-law 
doee  not  refer  to  houses,  for  until  the 
roadway  is  approved  as  a  street  no 
bailding  at  the  side  is  to  be  erected.     I 
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see  no  objection  to  the  imposition  of  such 
a  limit  of  time  as  that.  We  must  use  our 
practical  knowledge  of  the  matter;  we 
know  that  people  will  not  be  half  a  cen- 
tury  making  a  street,  and  it  is  reasonable 
as  a  matter  of  fact  for  the  board  to  say, 
"  Until  we  see  how  the  street  is  laid  out  we 
will  have  no  buildings  at  the  side."  There 
is  another  reason  that  the  board  should 
make  the  restriction.  Till  the  street  is 
laid  out  and  properly  sewered,  it  might 
be  very  inconvenient  and  wrong,  from  a 
sanitary  point  of  view,  to  have  the  houses 
built.  Therefore  Mr.  Petheram's  argu- 
ment does  not  apply,  and  I  think  the 
board,  so  far  as  the  regulation  as  to  time 
is  concerned,  has  power  to  do  as  they  have 
done,  for  the  building  has  been  done  in 
contravention  of  the  bye-laws.  Then 
there  is  another  argument.  The  board 
have  supplemented  the  bye-laws  which 
they  have  passed  for  the  purpose  of  ac- 
complishing the  provisions  of  the  four 
sub-sections  of  section  34,  by  certain  other 
bye-lawR  intended  to  enforce  the  observ- 
ance of  the  former  ones.  They  have  no 
power,  it  is  said,  to  inflict  the  penalty  of 
pulling  down  houses  built  in  contraven- 
tion of  the  auxiliary  bye-laws,  but  only 
those  which  are  in  contravention  of  the 
primary  ones.  This  is  a  very  ingenious 
and  subtle  argument,  but  I  doubt  its 
application.  For  in  the  contemplation  of 
the  law  these  are  all  one  bye-law,  by 
which,  among  other  things,  arrangement 
is  made  for  uie  deposit  of  plans,  and  for 
the  pulling  down  houses  built  in  contra- 
vention of  the  bye-law.  The  bye-law 
says  you  shall  not  build  till  you  have  de- 
posited the  plans.  If  the  plans  are  not 
deposited,  there  is  a  contravention  of  the 
bye-law,  and  the  houses  may  be  pulled 
down.  I  am,  therefore,  of  opinion  that 
this  judgment  should  be  affirmed. 

Bbbtt,  L.J. — I  am  of  the  same  opinion. 
The  defendants  justify  what  they  have 
done  by  alleging  a  contravention  of  two 
of  their  bye-laws,  Nos.  3  and  32 — either 
both  or  one  of  them, — and  that  by  reason 
of  such  contravention,  by  another  bye-law 
they  are  entitled  to  pull  down  these  build- 
ings. It  is  obvious  that  if  either  of  these 
bye-laws  is  good,  and  if  there  has  been  a 
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contravention  of  a  good  bye-law,  even  if 
the  act  complained  of  has  been  done  under 
a  bye-law  merely  intended  to  enforce  that 
good  bye-law,  it  is  justifiable.  We  have 
therefore  to  see  whether  either  No.  2  or 
No.  32  is  good,  and  then  whether  the  other 
is  also  good. 

The  first  question  is  what  is  the  con- 
struction of  the  Act  of  Parliament.  I 
have  come  to  the  conclusion  that  the 
right  construction  of  the  word  "  street"  in 
sub-section  1  of  section  34  is  that  it  in- 
cludes the  buildings  at  the  side  as  well  as 
the  roadway  itself.  We  must  consider 
both  the  words  of  the  section  and  the 
state  of  the  law.  The  law  at  the  time  of 
the  passing  of  the  Act  was  contained  in 
enactments  which  were  repealed  by  this 
section.  They  dealt  with  houses.  There 
were  specific  statutory  provisions  with 
regard  to  them,  instead  of  which  the 
present  Act  gave  the  boards  power  to 
make  bye-laws.  It  was  not  intended  to 
take  away  from  the  local  authorities  the 
powers  they  possessed  with  reference  to 
the  construction  of  houses,  but  to  give 
them  a  further  power.  Their  power  hav- 
ing been  a  specific  one  given  by  statute, 
the  present  Act  gave  them  power  to  make 
bye-laws,  not  necessarily  all  the  same, 
but  varying  in  respect  to  different  places. 
The  Legislature  cannot  have  meant  to 
exclude  from  their  jurisdiction  houses 
over  which  they  formerly  had  power. 
If,  therefore,  there  is  nothing  specific  to 
the  contrary,  we  ought  to  decide  that 
houses  are  included.  Now  I  think  that 
the  ordinary  meaning  of  the  word  "street " 
includes  houses.  •  I  agree  with  Lord 
Chelmsford  in  Galloway  v.  The  Mayor  and 
Commonalty  of  London  (7)  as  to  the  ordi- 
nary interpretation  of  the  word.  But 
whether  this  is  so  or  not  we  have  a  distinc- 
tion in  the  phraseology  of  the  Act.  When 
it  speaks  of  streets  the  word  used  is  "con- 
struction." When  it  speaks  of  roadways 
the  word  used  is  "  laying  out,"  and  I  think 
that  the  word  "  construction,"  though  it  is 
certainly  applicable  to  roadways,  is  also 
applicable  to  buildings,  and  I  therefore 
incline  to  think  that  in  the  present  in- 
stance it  applies  to  both,  and  I  see  nothing 

(7)  36  Law  J.  Rep.  Chanc.  477,  at  p.  492  ;  s.  c 
Law  Rep.  1  H.L.  84. 


in  the  section  that  excludes  the  view  that 
the  words  "  new  street "  comprise  the 
buildings  by  the  side  of  the  roadway. 
When  we  see  that  bye-law  5  is  impossible 
to  work,  and  cannot  be  good  unless  the 
word  "  streets  "  includes  buildings  in  sub- 
section I  of  section  34  in  the  Act,  it  is  a 
strong  argument  to  shew  that  it  is  in- 
tended to  include  them.  If  it  is  so,  see 
what  follows.  The  local  board  is  em- 
powered to  make  bye-laws,  not  merely 
defining  what  the  construction  of  the 
buildings  is  to  be,  but  "  with  respect  to 
the  construction  of  the  buildings  by  the 
side  of  the  roadway."  Have  they 
made  such  bye-laws  ?  The  3rd  bye-law 
seems  obviously  to  refer  to  construction 
— it  is,  a  regulation  with  respect  to 
buildings  at  the  side  of  a  new  street.  So 
is  bye-hiw  5.  As  to  bye-law  32,  it  has 
been  argued  that  it  was  not  made  nnder 
any  previous  sub-section,  but  only  nnder 
the  latter  part  of  section  34,  and  it  was 
argued  from  that  that  it  might  be  a  good 
bye-law,  but  that  as  it  was  not  made 
under  the  four  sub-sections  of  section  34, 
it  could  not  be  enfoi'ced  by  the  means 
provided  in  the  end  of  that  section. 
But  if  we  look  at  the  general  part  of 
section  34  we  find  that  it  carries  what 
is  done  under  it  into  sub-sections  1,  2, 
3  and  4.  The  four  sub-sections  enable 
the  board  to  make  bye-laws  in  respect 
of  certain  matters,  and  then  the  sec- 
tion goes  on  to  say :  "  They  may  fur- 
ther provide  for  the  observance  of  the 
same  by  enacting  "  therein^**  i.e.,  in  the 
bye-law  of  which  such  enactments  at 
once  become  a  part,  such  provision  as 
they  think  necessary  as  to  giving  of  no- 
tices, the  deposit  of  plans  and  sections, 
inspection,  and  "  as  to  the  power  of  the 
local  board  to  remove,  alter  or  pull  down 
any  work  begun  or  done  in  contravention 
of  such  bye-laws,"  of  which  bye-laws 
the  provisions  as  to  notice,  &c.,  form 
part. 

As  soon  as  they  have  made  bye-laws 
under  sub-section  4  they  may  enact  in 
them  other  provisions,  winch  become  pwrt 
of  such  bye-laws.  Among  these  they  have 
enacted  bye-laws  with  regard  to  giving 
notices  and  depositing  plans.  These,  tlien, 
are  part  of  those  other  bye-laws,  and 
therefore  part  of  the  bye«laws  enacted 
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under  sab-seotion  4.  Mr.  Petheram's  ar- 
gument therefore  does  not  apply,  for  bye- 
law  32  does  enact  in  those  bye'laws 
certain  provisions  with  regard  to  notices, 
and  therefore  bye-law  32  is  as  much  ander 
snb-section  1  as  bye-law  3. 

Therefore  the  board  have  power  to 
pull  down  buildings  for  any  contraven- 
tion of  bye-laws  3  and  32,  both  of  which 
come  under  sub-section  1  of  section  34, 
and  they  were  legally  justified  in  acting 
as  they  have.  With  the  merits  of  the 
oase  we  have  nothing  to  do,  and  there- 
fore our  judgment  must  be  for  the 
plaintiffs. 

Cotton,  L.  J. — ^The  powers  given  to  the 
local  authority  by  this  Act  to  pull  down 
houses  that  have  been  built  is  undoubt- 
edly a  very  large  one.  We  must  there- 
fore be  perfectly  satisfied  that  they  have 
exercised  that  power  legally.  It  was,  no 
doubt,  thought  by  Parliament  that  the 
power  would  be  exercised  judiciously 
and  for  the  general  benefit,  and  the 
only  question  for  us  is— Have  they  the 
power  in  this  case  ? 

I  confess  I  had  doubts,  but  the  argu- 
ment on  behalf  of  the  defeudants  has  re- 
moved them*  If  it  could  be  shewn  that 
the  bye-laws  were  not  in  respect  of  mat- 
ters dealt  with  by  the  four  sub-sections  of 
section  34, 1  should  have  hesitated,  but  it 
is  not  necessary  to  express  an  opinion 
with  regard  to  that.  The  3rd  bye-law  is 
unquestionably  with  regard  to  matters 
treated  of  in  the  first  of  those  sub- sections. 

The  questions  with  respect  to  construc- 
tion are — What  is  the  meaning  of  the  word 
"  streets,"  and  what  are  "  new  streets  ?  " 
The  word  is  ambiguous,  and  we  must 
look  for  an  explanation  to  the  context 
and  the  purpose  of  the  enactments.  We 
cannot  deal  with  the  Act  without  refer- 
ence to  the  bye-laws. 

The  bye- laws  may  mean  different  things. 
We  must  therefore  look  at  the  Act  and  see 
whether  buildings  come  within  its  mean- 
ing. Looking  at  the. words  "level  and 
width "  we  see  that  they  must  refer 
merely  to  the  roadway.  Then  the  phrase 
"  c<nistruction  of  streets  "  occurs.  Is  that 
confined  to  the  "roadway"  merely,  or 
does  it  indnde  houses  ? 

Now  the  first  question  in  consideriog 
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the  power  of  a  body  to  whom  Parliament 
has  given  general  control  of  public  mat- 
ters is — Why  was  the  power  given  ?  Here 
the  powers  are  given  not  only  for  the 
purpose  of  regulating  roadways,  but  also 
over  matters  with  regard  to  houses,  and 
other  things :  for  instance,  by  section  45 
they  have  express  powers  to  regulate  the 
line  of  buildings  in  old  streets.  That  shews 
that  their  powers  are  not  intended  to  be 
limited  to  the  matters  dealt  with  by  sub- 
sections 2,  3  and  4.  Now  nowhere  do 
we  find  anything  about  the  height,  Ac, 
of  buildings  except  in  sub- section  1  of 
section  34.  Streets  there  do  not  mean 
merely  the  roadway  as  distinct  from  the 
buildmgs,  as  in  the  third  bye-law,  but 
the  "construction  of  the  street"  also 
may  mean  the  construction  of  houses  at 
the  side  of  the  street. 

That  being  so,  we  cannot  say  that  the 
3rd  bye-law  was  not  made  in  respect  to 
new  streets  within  the  meaning  of  the 
1st  sub-section  of  section  34.  The  board 
therefore  have  power  to  pull  down  houses 
built  in  contravention  of  that  bye-law, 
and  the  defendants  are  justified  by  the 
Act  in  doing  what  they  have  done. 

Judgment  affirmed. 


Solicitors— SHunders,  Hawksford  &  Bennett,  for 
plaintiff;  Gregory,  Rowcliffes  &  Ck).,  agents  for 
J.  Howard,  Portsmouth,  for  defendants. 


[IN  THE  EXCHEQUER  DIVISION.] 
1877.      1  EAWLENCE  AND   OTHERS    V.     THE 
Nov.  26.  J     GUARDIANS  OF  HURSLBT  UNION. 

Rating — Valuation  List — What  Jffere- 
ditaments  to  be  separately  Valued — Uni^m 
Assessment  Committee  Amendment  Act, 
1864  (27  ^  28  Vict.  c.  39),  s.  4. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  31.] 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Quern* s  Bench  Division,) 
1877         1 

Dec    13    4      I         ^^*^^^  ^-  MOLYNEUX.* 

Defamation — Libel  and  Slander — Malice 
•^-Privileged  Occasion — Bectoi'  and  Curate, 

In  an  action  of  defamution,  where  the 
Judfje  has  ruled  that  the  occasion  cm  which 
the  defamatory  matter  was  published  is  a 
privileged  one,  it  is  his  duty  to  direct  the 
jury  ;— 

That  unless  they  are  satisfied  that  the 
defendant  did  not  use  the  occasion  for  the 
reason  which  conferred  the  privilege,  but 
for  some  indirect  reason  or  motive,  they 
must  find  for  the  defendant : 

That  the  burden  of  proof  of  the  existence 
of  such  indirect  reason  or  motive  is  on  the 
plaintiff : 

That  where  the  indirect  motive  suggested 
by  the  plaintiff  is  malice,  he  mv>st  shew  the 
existence  of  OA^tual  malice,  i.e,,  a  wrong 
feeling ;  and  it  is  not  etwugh  to  sheiv  that 
the  defendant  acted  unreasonably,  or  with- 
out just  cause  or  excuse, 

A  defamatory  communication  made  by  a 
clergyman  to  his  curate  for  the  purpose  of 
obtaining  his  advice  as  to  the  course  to  be 
pursued  by  him  in  an  ecclesiastical  matter, 
is  privileged.  So  held  per  Brett,  L.J., 
and  Cotton,  L.J.,  dubitante  Bramwell, 
L.J. 

This  was  an  appeal  from  the  decision 
of  the  Qneen's  Bench  Division,  refusing 
to  grant  a  new  trial  on  the  ground  of 
misdirection,  and  that  the  verdict  waa 
against  the  weight  of  evidence. 

The  action  was  for  slander  and  libel. 
The  plaintiff,  a  clergyman  of  the  Church 
of  England,  had  been  formerly  in  the 
army,  but  left  it  in  the  year  1863 ; 
and,  after  taking  his  degree  at  Cam- 
bridge, was  ordained  by  the  Bishop  of 
of  Exeter,  and  subsequently  became 
curate  at  Assington,  to  the  Kev.  H.  L. 
Maud. 

In  March,  1876,  the  defendant,  the 
Rev.  Canon  Molyneux,  the  Rector  of 
Sudbury,  which  is  in  the  neighbourhood 
of  Assington,  when  calling  on  a  Mr.  G. 

*  Coram  Bramwell,  L.J.;  Brett,  L.J.;  and 
OottOD,  L.  J. 


Bevan,  a  banker,  with  whom  he  bad 
been  intimate  for  twenty-four  years,  was 
informed  by  Mr.  Bevan  that  the  plaintiff 
was  going  to  preach  one  of  a  course  of 
Lenten  sermons  at  Newton  Church,  ia 
the  neighbourhood,  and  that  he  was  sure 
that  if  Mr.  Charles  Smith,  the  rector, 
knew  what  sort  of  a  person  the  plaintiff 
was,  he  would  never  permit  him  to 
preach  in  his  church.  Mr.  Bevan  then 
desired  the  defendant,  as  an  old  friend  of 
Mr.  Smith's,  to  let  him  know  what  the 
plaintiff's  character  was.  In  answer  to 
the  defendant's  enquiry  as  to  what  was 
the  nature  of  the  charges  against  the 
plaintiff,  Mr.  Bevan  said  that  he  had 
been  obliged  to  leave  the  army  through 
cheating  with  cards,  had  lived  an  irre- 
gular life  at  Cambridge,  had  been  guilty 
of  gross  immorality  when  curate  at  Hor- 
ringer,  and  had  boasted  of  it.  The  de- 
fendant, placing  implicit  reliance  on  Mr. 
Bevan,  and  thinking  that  it  was  his  duty 
to  acquaint  Mr.  Charles  Smith  with  the 
matter,  at  once  rode  to  his  house,  and, 
finding  that  he  was  ill  in  bed,  commu- 
nicated his  information  to  the  Rev.  H. 
Smith,  his  son,  who  was  in  the  house. 

At  the  end  of  the  same  month  the  de- 
fendant consulted  the  Rev.  J.  G.  Martyn, 
his  rural  dean,  as  to  whether  he  should 
not  speak  to  Mr.  Maud,  the  plaintiff^s 
rector.  Mr.  Martyn  said  he  thought  the 
defendant  ought  to  do  so.  As  Mr.  Maud 
was  abroad,  the  defendant  spoke  to  his 
solicitor  on  the  subject;  and  on  Mr. 
Maud's  return  he  received  a  letter  from 
him,  asking  for  information.  The  de* 
fendant  wrote  an  answer  detailing  the 
facts  substantially  as  communicated  to 
him  by  Mr.  Bevan ;  but  some  of  the  ex- 
pressions in  the  letter  were  strong^  than 
those  used  by  Mr.  Bevan.  *'  Profligate  " 
was  used  instead  of  *' irregular,"  and 
"expelled  the  army,"  instead  of  "obliged 
to  leave  the  army." 

The  defendant  also  consulted  Mr. 
Green,  his  curate,  who  was  announced  to 
preach  one  of  the  same  course  of  sermons 
as  the  plaintiff.  Mr.  Green  had  been  with 
the  plaintiff  for  twenty  years,  and  was 
consulted  by  him  on  every  ecdesiastioal 
matter  that  came  before  him.' 

The  communications  made  to.  Mr. 
Green,  Mr.  H.  Smith  and  Mr.  Martyn 
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were  the  slanders  complaiued  of,  and  the 
letter  to  Mr.  Maud  was  the  libeL 

The  defendant  relied  solely  on  the 
priTilege  of  the  occasions  and  the  bona 
fides  of  his  statements. 

The  action  was  tried  before  Baron 
Haddleston  and  a  special  jnrj  at  Bnry 
St.  £dmnnds,  at  the  Sammer  Assizes, 
1876. 

The  learned  Judge  ruled  that  all  the 
occasions  were  privileffed,  and  the  case 
went  to  the  jury  on  the  question  of  ex- 
press malice. 

In  the  course  of  his  summing  up  the 
learned  Judge  said : — "  Now  in  law  if  a 
man  says  what  is  not  true,  or  writes 
what  is  libellous,  or  says  what  is  slan- 
derous of  another,  it  is  presumed  that  it 
is  malicious.  But  where  the  occasion  is 
privileged,  then  you  require  something 
more,  and  you  require  what  the  law  calls 
express  malice.  I  must  tell  you  what 
express  malice  means.  It  does  not  mean 
that  hatred  and  uncharitableness  which 
we  usually  associate  with  the  word 
'  malice.'  Malice  in  law  means  this — a 
wrongful  act  done  intentionally,  without 
just  cause  or  excuse,  that  is  what  malice 
•means.  I  cannot  put  it  better  than  in 
the  way  I  see  it  is  explained  by  a  very 
eminent  Judge,  Bay  ley,  J.,  in  Bromaye 
JIT.  Prosser  (1),  where  he  says  : — 

**  ^  Malice  in  common  acceptation  means 
ill-will  against  a  person ;  but  in  its  legal 
sense  it  means  a  wron^ul  act  done  in- 
tentionally, without  just  cause  or  excuse. 
If  I  give  a  perfect  stranger  a  blow  to 
produce  death,  I  do  it  of  malice,  because 
I  do  it  intentionally  and  without  just 
cause  or  excuse.  If  I  maim  cattle  with- 
oat  knowing  whose  they  are  ;  if  I  poison 
a  fishery  without  knowing  the  owner,  I 
do  it  of  malice,  because  it  is  a  wrongful 
act,  and  done  intentionally.  If  1  am 
arraigned  for  felony,  and  wilfully  stand 
mute,  I  am  said  to  do  it  of  malice,  be- 
cause it  is  intentioual,  and  without  just 
cause  or  excuse.  And  if  I  traduce  a 
man,  whether  I  know  him  or  not,  and 
-whether  I  intend  to  do  him  an  injury  or 
not,  I  apprehend  the  law  considers  it  is 
done  of  malice,  because  it  is  wrongful 
and   intentional.     It  equally   works  an 

(1)  4  B.  &  C.  247. 


injury,  whether  I  mean  to  produce  an 
injury  or  not ;  and  if  I  had  no  legal  ex- 
cuse for  the  slander,  why  is  he  not  to 
have  a  remedy  against  me  for  the  injury 
it  produces?' 

"  When  you  come  to  look  at  the  word 
'malice,*  you  will  have  to  interpret  it 
in  this  way :  Was  there  an  intentional 
act  on  the  -  part  of  the  defendant, 
without  just  cause  or  excuse,  in  spread- 
ing these  reports  of  the  plaintiff  ?  You 
have  also  to  consider  iii&t  to  excuse 
him  it  must  be  done  honafidef  and  in  the 
honest  belief  that  what  he  wrote  and  said 
of  the  plaintiff  was  true.  That  is  the 
question  that  I  shall  therefore  leave  to 
you  in  this  case.  I  always  take  upon 
myself  to  write  down  what  my  direction 
is  at  the  time,  then  no  one  can  suggest 
that  anything  but  the  very  words  were 
used ;  and  what  I  shall  leave  to  vou  in 
this  case  is — Did  the  defendant  wnte  the 
letters  of  the  2nd  of  May,  and  make  the 
statement  he  did  bona  fide  and  in  honest 
belief  that  what  he  wrote  and  said  with 
reference  to  the  plaintiff  was  true,  or 
was  he  actuated  by  feelings  of  malice  P 
Because  if  you  think  that  he  did,  bona 
fide  and  in  the  honest  belief  that  the 
statements  were  true,  write  that  letter 
and  use  those  expressions,  then  I  think 
you  will  say  at  once  that  there  was  no 
malice.  But  I  think  if  you  are  of 
opinion,  looking  at  all  the  circumstances, 
that  he  did  not  do  that  bona  fide  and  in 
the  honest  belief  that  it  was  true,  then 
you  will  have  no  doubt  in  coming  to  the 
conclusion  that  there  was  a  motive  which 
would  easily  be  rendered  by  the  legal 
term  *  malice.'  Now  in  considering  the 
bona  fides  and  honest  belief,  you  will 
have  to  look  at  a  great  many  things.  A 
man  very  often,  when  he  wants  to  do 
something  which  is  very  unpleasant  to  a 
neighbour,  will  cheat  himself  by  be- 
lieving he  is  doing  an  act  of  the  most 
rigid  and  honest  character.  A  man  who 
very  often  acts  recklessly  and  carelessly, 
without  due  cause  and  consideration, 
.  covers  his  feelings  bv  a  notion  in  his  own 
mind  that  he  is  discharging  a  duty  ;  and 
there  is  more  uncharitableness  and  some- 
times more  cruelty  done  under  that  word 
'duty*  than  we  know  of.  Although  a 
man  may  say  and  declare, '  I  had  this  be- 
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lief,  and  I  thought  I  was  doing  my  dnty 
and  consoled  myself  with  that  reflection/ 
and,  as  the  learned  counsel  says,  go  ont  of 
Court,  and  remain  under  that  impression 
to  the  day  of  his  death,  and  feeling  that 
before  another  tribunal,  to  which  he  is 
amenable,  he  will  have  a  complete  de- 
fence—still what  you  have  to  do  is  to 
look  at  all  the  circumstances  of  the  case, 
and  consider  what  is  proved  here.  Ask 
yourselves.  Was  tliis  done  recklessly? 
Were  these  statements  made  without 
due  and  proper  enquiry  ?  Was  this 
a  course  of  conduct  adopted  that  we  as 
men  of  the  world  woidd  expect  to  be 
adopted? 

"If  you  can  answer  those  questions 
satisfactorily,  then  you  may  say,  *We 
accord  to  the  reverend  defendant  our  be- 
lief tbat  he  acted  bona  fide  and  in  the 
honest  belief  that  what  he  stated  was 
true.'  But  if  you  think  you  would  not 
have  acted  in  tbat  way,  and  that  there  is 
a  carelessness,  a  recklessness,  a  disregard 
of  the  feelings  of  others,  a  disregard 
of  that  sort  of  duty  which  one  man  owes 
to  another,  then  I  think  you  will  say 
this  was  not  done  bona  fide^  and  these 
statements  were  not  made  in  the  honest 
belief  that  they  were  true.  That  is  good 
common  sense,  putting  it  into  English 
again  (as  Mr.  Willis  said  very  properly, 
*Let  us  have  good  English  about  it.') 
You  may,  Mr.  Molyneux,  defend  yourself 
by  the  fact  that  these  occasions  were 
privileged;  but  to  do  so,  you  must  satisfy 
a  jury  that  what  you  did  you  did  bona 
fide  and  in  the  honest  belief  that  you 
were  making  statements  which  were 
true." 

And  again,  at  the  close  of  the  summing 
up: — 

"  What  you  have  to  consider,  then,  is 
really  aud  substantially  this— assuming 
that  these  occasions  were  privileged,  do 
you  think  that  the  defendant  made  those 
statements  and  wrote  that  letter  bona 
fidey  and  in  the  honest  belief  that  they 
were  true — not  merely  that  he  believed 
them  himself,  but  honestly  believed 
them,  which  means  that  he  had  good 

f  rounds  for  believing  them  to  be  true, 
do  not  mean  to  say  pigheadedly,  perti- 
tiooiously  and  obstinately  perhaps  per- 
mided  himself  o£  the  matter  for  which 


he  had  no  reasonable  grounds,  and  of 
which  you  twelve  gentlemen  would  say 
they  were  perfectly  unjustified.  If  you 
think  that  under  these  circumstances 
Mr.  Molyneux  has  taken  himself  oat  of 
the  privilege  in  consequence  of  the  state- 
ments not  being  made  bona  fide  and  in 
the  honest  belief  they  were  true,  and 
tbat  therefore  there  is  what  in  law  is 
called  malice  in  fact,  which  I  have  ex- 
plained to  you,  then  your  verdict  will  be 
for  the  plaintiff." 

The  jury  found  a  verdict  for  the  plain- 
tiff, with  2002.  damages. 

These  passages  and  the  general  tenour 
of  the  summing  up,  which  was  to  the 
same  effect,  constituted  the  misdirection 
complfdned  of. 

The  defendant  moved  for  a  new  trial 
in  the  Queen's  Bench  Division,  on  the 
ground  of  misdirection,  and  that  the  ver- 
dict was  against  evidence  ;  but  the  Court 
refused  the  rule.  The  defendant  t^ 
pealed. 

Wmis  and  AndersoUy  for  the  defendant 
— The  learned  Judge  made  no  clear 
distinction  between  malice  in  law  and 
malice  in  fact.  The  passage  he  cited  to  * 
the  jury  from  Bromage  v.  Prosser  (1)  de- 
fines malice  in  law  and  not  malice  in  faot 
The  malice  which  the  plaintiff  must  prove 
to  remove  privilege  is  actual  malice,  an 
evil  mind — Wright  v.  Woodgate  (2).  Here 
there  is  no  extrinsic  evidence  of  mahee 
or  of  any  wrong  motive,  and  the  libel 
itself  cannot  be  considered  as  such  evi- 
dence. In  Spin  V.  Matde  (3)  it  was  held 
that  if  the  facts  were  equally  consistent 
with  good  faith  or  with  baa  faith,  the 
defendant  is  entitled  to  a  verdict.  In 
Laughion  v.  The  Bishop  ofSodor  and  Man 
(4)  it  is  said  that  some  of  the  defendant's 
expressions  were  stronger  than  was  neces- 
sary for  his  defence,  yet  it  was  held  that 
there  was  no  evidence  of  actual  malice, 
and  the  Court  cited  with  approval  ihe 
rule  in  SomervUle  v.  Hawkins  (5),  and 

(2)  2  Cr.  M.  &  R.  673. 

(3)  38  Law  J.  Bep.  Exch.  138  ;  fl.  o.  Law  Rep. 
4  Exch.  232. 

(4)  42  Law  J.  Rep.  P.G.  11 ;  s.  c  Law  Rep.  4 
P.C.  496. 

(5)  10  Com.  B.  Rep.  583 ;  8.  c  20  Law  J.  Bep. 
C.P.  131. 


Digitized  by 


Google 


Vol.  47.] 


MICHAELMAS  1877  to  MICHAELMAS  1878. 


233 


(Xark  y.  Molyneux  (App.),  Q,B. 

Whiteiey  y.  Adams  (6)  follows  the  same 
rule.  *  Child  v.  Affleck  (7)  is  a  very  strong 
case;  there  the  defendant  in  giving  a 
character  to  a  servant  mentioned  reports 
to  the  servant's  disadvantage  which  she 
had  heard  as  to  her  condnct  sinoe  the 
service,  and  jet  the  whole  communication 
was  held  privileged,  because  made  bona 
Me, 

[Bbamwiill,  L.J. — ^Assume  that  the  de- 
fendant had  no  reasonable  and  probable 
cause  for  what  he  said.  Is  not  that 
prima  faeie  evidence  of  malice  ?] 

No.  There  must  be  a  real  intention  to 
do  wrong.  As  to  the  absence  of  en- 
quiries, thiskt  cannot  be  considered  in  itself 
evidence  of  malice.  This  case  is  not  so 
strong  as  Perryma/n  v.  Lister  (8). 

Another  misdirection  on  the  part  of  the 
learned  Judge  was  that  he  made  a  con- 
fusion between  "honest  belief"  and  a 
belief  based  upon  reasonable  grounds. 

[Cotton,  L.J. — ^An  " honest,  belief"  is 
an  inaccurate  expression.  I  suppose  it 
means  a  belief  which  is  not  induced  bj 
intentionally  shutting  one's  eyes  to  all 
&cts  which  tell  in  the  opposite  direction ; 
but  such  a  belief  is  no  beuef  at  all.] 

Again,  the  learned  Judge  asked  the 
jury  to  consider  how  they  would  them- 
selves have  acted  under  similar  circum- 
stances. That  is  irrelevant.  The  question 
is  whether  the  defendant,  as  a  matter  of 
fisict,  was  acting  bona  fide. — See  per 
Ellenborough,  C.  J.,  in  PiU  v.  DoHovaih  (9). 

PhiUnrick  and  Ouffe,  for  the  plaintiff.— 
There  was  evidence  of  malice,  and  the 
direction  was  practically  right.  The 
evidence  of  mi^ice  is  this — ^the  story 
told  by  the  defendant  was  on  the  face 
of  it  incredible.  He  took  no  steps  to 
ascertain  its  truth  by  enquiries.  He 
^ve  a  most  inaccurate  version  of  the 
stoiy  which  had  been  told  to  him ;  and 
lastW,  he  still  professed  a  belief  in  the 
truth  of  his  assertions,  at  the  trial,  upon 
most  inadequate  grounds.    It  is  said  that 

(6)  16  Com.  6.  Bep.  N.S.  892 ;  a.  c.  Sd  Law  J. 
Rep.  C.P.  89. 

(7)  9  B.  &  C.  403. 

(8)  S7  Lav  J.  Rep.  Ezch.  166 ;  s.  c  Law  Rep. 
:£zdi.  197;  on  appeal,  89  Law  J.  Rep.  Ezch. 

177 ;  a.  e.  Law  Rep.  4  HX.  Gas.  621. 

(9)  1  H.  &  a  689. 

You  47.^03.,  C.P.  &  ExcE. 


the  question  how  the  jury  would  have 
acted  themselves  is  irrelevant.  But  each 
defendant's  own  intelligence  and  common 
sense  cannot  be  taken  as  a  rule.  There 
must  be  some  common  standard,  and 
if  a  man  in  de&ming  another  acts  upon 
evidence  which  ordinary  men  would  con- 
sider quite  inadequate,  the  jury  may 
infer  that  he  did  not  honestly  oelieve 
what  he  asserted. 

[Brett,  L.  J. — If  the  question  is  one  of 
intention,  why  n^ust  there  be  a  standard  ? 
If  you  are  to  judge  all  by  a  common 
standard  of  action  every  one  who  falls 
below  that  is  a  rogue.] 

As  to  "honest  belief,"  Lord  Justice 
Cotton's  definition  of  it  may  be  accepted, 
except  the  word  intentionally.  But  here 
the  defendant  shut  his  eyes  to  all  evidence, 
and  came  to  an  unreasonable  conclusion. 

[Bbahwell,  L.J. — Or  rather  you  say 
that  he  never  opened  his  eyes  to  the 
facts.] 

Yes.  He  made  no  enquiries  such  as 
it  was  his  duty  to  make  before  spreading 
these  reports.'  Having  neglected  that 
duty,  he  has  furnished  evidence  of  malice. 

He  referred  to  Fryer  v.  Kitinershj  (10), 
Whiteiey  v.  Adams  (6),  and  Oilpin  v. 
Fowler  (11). 

WiUiSy  in  reply,  referred  to  Ooxhead  v. 
Richards  (12)  and  Hargrave  v.  Le  Breton 
(13).  He  asked  for  judgment  for  the 
defendant  instead  of  a  new  trial,  as  there 
was  no  evidence  of  malice,  citing  Order 
XL.  rule  10. 

[During  the  course  of  the  arguments  a 
question  was  raised  as  to  whether  the 
communication  to  Mr.  Qreen  was  privi- 
leged.] 

Bbamwell,  L.J. — I  think  this  appeal 
ought  to  be  allowed.  I  am  elad  to  be 
able  to  say  that  in  coming  to  this  conclu- 
sion I  am  satisfied  I  do  not  take  a  different 
view  of  the  law  from  that  which  was 
taken  by  Lord  Chief  Justice  Cockbum, 

(10)  15  Com.  B.  Rep.  NJ3.  422 ;  s.  c.  33  Law  J. 
Rep.  C.P.  96. 

(11)  9  Exch.  Rep.  616;  s.  c.  28  Law  J.  Rep. 
£xch.  152. 

(12)  2  Com.  B.  Rep.  669 ;  8.  c.  15  Law  J.  Rep. 

(13)  4*  Borrows,  2423. 
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and  my  brother  Mellor,  bnt  only  a  dif- 
ferent  view  of  the  summing  up. 

Now  I  must  earnestly  agree,  if  I  may 
say  so,  with  what  has  been  said  in  the 
course  of  the  argument,  that  in  dealing 
with  the  summing  up  of  a  Judge,  not  out 
of  any  fairness  to  him,  but  in  the  interest 
of  the  parties,  you  must  not  criticise  it 
rigorously ;  ana  if  you  find,  in  the  course 
of  a  long,  careful  and  elaborate  summing 
up,  an  expression  which  perhaps  you  would 
not  have  used  yourself,  which  you  may 
tliink  wrong  if  token  separately  from  the 
rest  of  the  summing  up,  I  think  it  would 
be  a  most  mischievous  thing  if  you  were 
to  act  on  that,  and  set  aside  the  verdict  of 
the  jury  on  the  ground  tJiat  they  might 
have  been  influenced  by  some  incautious 
and  possibly  inaccurate  expression.  I 
think  that  we  ought  to  take  what  I  may 
call  a  liberal  view  of  a  summing  up, 
look  at  the  whole  of  it  and  see  whether 
upon  the  whole  it  aflbrded  the  jury  a  fair 
guide. 

But  holding  this  opinion  as  strongly 
as  I  do,  I  cannot  but  come*  to  the  conclu- 
sion that  in  this  case  the  question  which 
the  learned  Judge  left  to  the  jury  was 
inaccurately  left.  I  make  this  remark 
because  a  great  many  of  the  things  which 
were  said  by  the  learned  Judge  might 
have  been  properly  said,  if  I  may  say 
so  with  respect  to  him,  if  they  had 
been  properly  applied,  and  put  in  their 
proper  places  and  used  for  their  proper 
purpose. 

Now  the  question  ihskt  he  leaves  to  the 
jury  is  this — the  learned  Judge  wrote  it 
down ; — ^he  says,  "  I  say  the  occasions 
are  privileged.  Did  the  defendant 
write  the  letter  of  the  2nd  of  May 
and  make  the  statement  he  did  bona  fide 
and  in  the  honest  belief  that  what  he 
wrote  and  said  with  reference  to  the 
plaintiff  was  true,  or  was  he  actuated  by 
feelings  of  malice  towards  the  plaintiff?  " 
I  am  of  opinion,  with  great  respect  to 
the  learned  Judge,  that  that  of  itself  was 
a  misdirection.  I  apprehend  that  the 
proper  direction  to  the  jury  would  have 
been  this  : — "  These  occasions  are  privi- 
leged, and  unless  you  are  satisfied  that 
the  defendant  availed  himself  of  them,  or 
on  the  occasions  spoke  mcdafide^  maUci- 
ously  (with  an  explanation  of  what  is 


[N.S. 


meant  by  that  word),  then  you  ought  to 
find  your  verdict  for  the  defendant.*'  As 
it  is,  the  learned  Judge  leaves  it  to  the 
jury  as  though  the  burden  of  proof  was 
upon  the  defendant. 

Another  objection  that  I  really  cannot 
help  making — it  may  sound  hypercritical, 
but  I  think  it  will  be  found  not  to  be 
so  —  is  that  the  learned  Judge  puts 
one  or  the  other  of  two  things  with- 
out putting  one  thing  and  its  negative ; 
and  the  jury  may  have  said  to  them- 
selves, and  not  unreasonabry,  "  The  re- 
sult of  this  is  that  we  are  to  find  one 
or  the  other  of  two  things.  We  are  either 
to  find  affirmatively  that  the  statement 
was  bona  fide,  or  affirmatively  that 
it  was  mala  fide.  If  we  cannot  find  the 
former  we  must  find  the  latter."  If, 
however,  that  were  all — ^if  the  only 
fault  to  be  found  was  with  regard  to 
that  particular  question,  and  it  had 
appeared  in  the  course  of  the  summing 
up  that  the  substantial  question  had  been 
left  to  the  jury,  I  should  not  regard  the 
precise  words  that  the  learned  Judge  has 
written  down,  and  written  down  for  the 
very  useful  purpose  of  there  being  no 
mistake  as  to  what  he  said ;  as  I  said 
before,  I  will  look  at  the  whole  summiDg 
up.  Now,  the  learned  Judge  shews,  to 
my  mind,  what  he  meant  by  the  state- 
ment I  have  read  in  almost  the  conclud- 
ing words  of  his  summing  up.  He  says : 
— "  What  you  have  to  consider,  then,  is 
really  and  substantially  this:  Assume 
that  these  occasions  were  privileged ;  do 
you  think  that  the  defendant  made  those 
statements  and  wrote  the  letter  bona  fide 
and  in  the  honest  belief  that  they  were 
true  ?  "  What  does  he  mean  by  "  honest 
belief  ?  "  He  goes  on  to  explain,  "  Not 
merely  believed  them  himself,  bnt 
honestly  believed  them — ^1  do  not  mean 
to  say  pig-headedly,  pertinaciously  and 
obstinately  "  (that  will  not  do,  says  the 
learned  Judge)  "  perhaps  persuaded  him- 
self of  the  matter,  for  which  he  had  no 
reasonable  grounds  and  of  which  you 
twelve  gentlemen  will  say  they  were 
perfectly  unjustified."  I  am  not  going 
to  comment  on  the  words  "honest 
belief."  It  is  a  very  common  expression 
which  every  one  of  us  makes  use  of. 
What,  however,  the  words  of  the  learned 
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Judge  oome  to  is  tibia,  "  It  is  not  enofigli 
that  he  should  have  had  an  honest  belief, 
bat  he  most  have  had  a  reasonable  one." 
I  do  not  desire  to  go  through  the  rest  of 
the  summing  up ;  the  passage  I  ha?e  last 
commented  on  is  at  the  close  of  the 
smnming  up,  and  must  have  been  in  the 
minds  of  the  jury  when  they  oame  to 
consider  their  verdict.  That,  taken  with 
the  direction  I  have  before  alluded  to, 
gives  the  general  result  of  the  summing 
up,  which  is,  therefore,  on  the  whole, 
clearly  a  misdirection,  and  there  must  in 
consequence  be  a  new  trial  on  that 
ground. 

I  must  say  I  am  very  much  confirmed 
in  that  belief  by  thinking  that  Mr.  Willis 
would  be  entitled  to  succeed  upon  his 
other  ground — ^namely,   that    this  is    a 
verdict  against  the  evidence.     I  should 
have  great  difficulty  in  saying  that  there 
was  not  some  evidence  to  go  to  the  jury, 
not  on  the  ground  of  any  rashness   or 
improvidence  or  undue  credulity  or  any- 
thing of  that  sort ;  but  I  have  a  doubt 
and   misgiving  arising  partly  from    the 
number    of   communications    that     the 
defendant    made,   and  partly  &om  the 
fact  that  in  the  letter  he  certainly  did 
use    expressions    which    were    stronger 
than  those  which  had  been  ased  to  him. 
Instead  of  saying  that  the  plaintiff  left 
the  army  on  account  of  trouble  arising 
from  cards,  he  said  he  was  '*  expelled," 
and  instead  of  saying  that  he  had  led  an 
^*  irregular  "  life  at  Cambridge,  he  said 
he  had  led  a  "  profligate  "  life.  And  here 
1  cannot  but  think  that  it  is  possible,  if 
the  case  were  laid  before  a  jury,  that 
they  might  have  found  i^t  the  defend- 
ant was  a  person  who  was  indifferent  to 
the  character  of    others,   and    that    he 
desired  to  be  a  person  of  some  conse- 
quence and  to  represent  himself  as  a 
zealous     clergyman     anxious     for     the 
welfare  of  the  Church  and  the  character 
of   its    ministers.     I    say    it    is    barely 
possible  that  the  jury  may  find  that  the 
statements   were  not  bona  fide^  if  they 
were  left  to  them.     I  say  barely  possible, 
as  I  have  the  greatest  misgiving  whether 
there  was  any  evidence  at  all  to  go  to  the 
jury.      My  learned  brothers,   however, 
nave    no    doubt    that  there  was   none. 
Under  such   circumstances,  I   will  cer- 


tainly not  say  that  there  was  any  ;  still, 
I  have  my  misgivings,  and]  I  am  by  no 
means  sure  it  is  not  always  safer  to  take 
the  opinion  of  the  jury.  We  have  had 
strong  cases  cited  to  us  both  ways  on 
that  question.  I  hesitate,  therefore,  to 
say  that  there  was  no  evidence,  but  I 
have  the  very  strongest  feeling  —  but 
with  all  respect,  be  it  said,  to  the  learned 
Judges  in  the  Division  below,  who,  I  am 
afraid,  entertain  a  different  opinion — 
that  the  verdict  is  against  the  evidence. 
I  cannot  help  thinking  that  if  there  was 
anything  more  than  a  scintilla  here,  it 
was  what  a  jury,  properly  guided  and 
directed,  must  have  disregarded  in  favour 
of  the  positive  oath  of  this  gentleman  of 
position  and  character,  who,  it  was 
admitted,  could  not  have  possibly  the 
least  feeling  of  ill-will  or  dislike  to  this 
particular  plaintiff.  There  must  have 
been  something  wrong  in  the  summing 
up  for  the  jury  to  have  found  snch  a 
verdict  as  they  have. 

I  therefore  think  there  must  be  a  new 
trial  on  that  ground  also.  I  may  add 
that  I  do  not  think  that  Order  XL. 
rule  10  is  applicable  to  snch  a  case  as 
the  present.  1  think  it  is  only  applicable 
to  those  cases  where  you  know  all  the 
truth  that  can  be  told  upon  the  matter, 
and  I  doubt  whether  it  applies  to  a  case 
like  this,  where,  if  the  learned  Judge 
had  said  at  the  trial,  "I  think  there 
is  no  sufficient  evidence  to  go  to  the 
jury,"  further  evidence  might  have  been 
called.. 

Another  difficulty  I  feel  is  this :  I  am 
by  no  means  sure  that  the  communica- 
tion to  Mr.  Green  was  a  privileged  one ; 
I  have  my  misgivings  about  that.  I 
daresay  it  was  perfectly  honest  on  the 
part  of  the  defendant,  but  I  verv  much 
doubt  whether,  if  a  man  will  assist  him- 
self by  advice  from  another  person,  he 
must  not  do  it  in  such  a  way  as  to  do  no 
prejudice  to  any  third  person.  If  he  will 
counsel  and  guide  his  curate,  he  should 
do  it  in  the  same  way.  The  defendant 
here  might  have  said,  "  I  want  your 
advice  upon  such  and  such  a  subject. 
There  is  a  certain  clergyman,  A.  B., 
&c.,''  mentioning  no  names  ;  or  he  might 
have  said,  **  You  shall  not  preach  one  of 
those   Lenten   Sermons ;  if  you  ask  me 
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why,  you  mtiBt  excuse  me  firom  telling 
you,  because  I  may  be  wrong."  Again, 
suppose  that  the  defendant  spoke  to 
Mr.  Ghreen  merely  to  unburden  his 
mind,  I  doubt  whether  in  that  case  the 
privilege  would  attach. 

That  being  so,  and,  doubting  as  I  do, 
whether  this  was  in  any  sense  a  privileged 
communication,  and  whether  the  question 
ought  not  to  go  to  a  jury  as  to  whether 
the  defendant  was  using  the  occasion  for 
such  a  purpose  as  would  make  it  pri- 
vileged, and  doubting  also  whether  there 
was  not  some  evidence  to  go  to  the  jury, 
I  do  not  express  any  definite  opinion  as 
to  whether  there  was  any  evidence  to  go 
to  the  jury,  but  my  doubts  afford  a  strong 
reason  why  Order  XL.  rule  10  should 
not  be  applied. 

I  think,  however,  that  on  both  grounds, 
misdirection  and  verdict  against  the  evi- 
dence, there  must  be  a  new  trial. 

Brett,  L.J. — I  am  of  the  same  opinion ; 
I  think  that  there  was,  what  amounts  in 
law  to  a  misdirection ;  that  the  verdict 
was  against  the  evidence ;  and,  farther, 
that  there  was  no  evidence  to  go  to  the 

With  regard  to  the  alleged  misdirection, 
I  do  not  think  that  we  differ  from  the 
Queen's  Bench  Division  in  our  view  of 
the  law,  but  I  think  that,  whatever  the 
idea  Baron  Huddleston  intended  to  con- 
vey  to  the  jury  in  his  carefol,  elaborate, 
and,  if  I  may  say  so,  able  summing  up, 
really  was,  it  may  have  materially  misled 
them,  and  if  it  may,  that  is  in  law  a 
misdirection. 

The  summing  up  is  founded  on  the 
assumption  that  the  occasions  of  the 
alleged  slanders  and  libel  were  privileged, 
and  that  the  defendant  was  therefore 
excused  in  that  which  would  otherwise 
have  been  actionable,  if  he  used  the 
occasions  6drly.  Now  it  is  right  before 
criticising  the  summing  up  of  the  learned 
Judge  to  state,  as  clearly  as  one  can, 
what  the  law  relating  to  excuse  by  reason 
of  privilege  in  cases  of  libel  and  slander 
really  is.  It  is,  I  apprehend,  this : — When 
a  defendant  claims  that  the  occasion  of  a 
libel  or  slander  is  privileged,  and  when 
it  is  held  by  the  Judge,  whose  duty  it  is 
to  decide  the  matter,  that  the  occasion  is 


privileged,  the  question  arises — ^under 
what  conditions  can  the  defendant  take 
advantage  of  the  privilege  ?  K-  the 
occasion  is  privileged,  it  is  so  for  some 
reason,  and  the  defendant  is  entitled  to 
the  protection  of  the  privilege  if  he  uses 
the  occasion  for  that  reason,  but  not 
otherwise.  If  he  uses  the  occasion  for  an 
indirect  reason  or  motive,  he  uses  it^  not 
for  the  reason  which  makes  it  privileged 
but  for  another.  One,  but  by  no  means 
the  only  indirect  motive  wluch  can  be 
alleged,  is  the  gratification  of  some  anger 
or  malice  of  his  own.  By  malice  here  I 
mean,  not  a  pleading  expression,  but 
actual  malice,  or  what  is  termed  maUce 
in  fact,  i.e.,  a  wrong  feeling  in  the  de- 
fendant's mind.  If  this  malioe  be  the 
indirect  and  wrong  motive  suggested  in 
a  particular  case,  there  are  certain  tests 
by  which  its  existence  may  be  ioves- 
tigated.  Two  such  tests  are  these :  If  a 
man  is  proved  to  have  stated  what  he 
knew  to  be  &lse,  no  one  enquires  further, 
everybody  assumes  thenceforth  that  he 
was  malicious,  that  he  did  so  wrong  a 
thing  from  some  wrong  motive.  Again, 
if  it  be  proved  that  out  of  anger  or  from 
some  other  wrong  motive  the  defendant 
has  stated  something  as  a  truth  or  as 
true,  without  knowing  or  enquiring  whe- 
ther it  was  true  or  not,  therefore  reckless, 
by  reason  of  his  anger  or  other  motive, 
whether  it  is  true  or  not,  the  jury  may 
infer,  and  generally  will  infer,  that  he 
used  the  occasion  for  the  gratification  of 
his  anger  or  malice,  or  other  indirect 
motive,  and  not  for  the  reason  or  motive 
which  occasions  or  justifies  the  privilege. 

These  tests  have  been  suggested  before, 
and  they  were  approved  oy  the  whole 
Court  of  Common  Pleas  in  a  case  tried 
before  me  at  Leeds,  and  I  apprehend  they 
are  correct. 

That  being  so,  I  think  that  Baron 
Huddleston  did  not  follow  these  roles 
and  tests,  but  others.  Take  his  summing 
up  as  a  whole,  as  I  think  we  ought,  he 
left  the  case  as  if  the  burden  of  proving 
there  was  no  maHce  lay  on  the  defendant, 
but  if  the  occasion  be  privileged,  the  onm 
of  shewing  malice  is  at  once  thrown  on 
the  plaintiff.  Further,  in  order  to  guide 
the  jury  as  to  what  nialice  was,  he  read 
the  passage  in  BtGmage  v.  Frosser  (1) ; 
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wliat  lie  read  there  is  not  a  definition  of 
malice,  in  fact,  at  all,  but  of  that  malice 
which  is  a  technical  term  in  certain 
pleadings,  where  it  simply  means  "  wil- 
fully." It  has  been  held,  that  in  such 
pleadings  the  absence  of  the  word  maH. 
ciously  is  immaterial  if  the  word  wilfully 
is  present — because  they  are  in  such 
pleaidings  synonymous  terms.  Then,  I 
think  the  passage  at  th^  end  of  the 
sxunming  up  is  really  a  recapitulation  of 
the  sense  of  the  whole  summing  up,  and 
might  lead  the  jury  to  believe  that, 
although  they  were  of  opinion  that  the 
defendant  did  believe  what  he  stated,  he 
would  not  be  protected  unless  his  belief 
was  a  reasonable  one,  as  distinguished 
&om  a  pig-headed,  obstinate,  and  in- 
sensible one.  But  the  real  question,  as 
I  have  stated,  is,  whether  the  defendant 
did,  in  fact,  believe  his  statement,  or 
whether  being  angiy  or  moved  by  some 
other  indirect  motive,  did  not  know,  and 
did  not  care,  whether  his  statement  was 
true  or  false.  Questions  of  pig.headedness 
and  obstinacy  may  be  tests  as  to  whether 
a  man  really  did  honestly  beHeve  or  not, 
but  Baron  Huddleeton  left  them  as  if 
they  were  of  the  essence  of  the  definition 
of  malice. 

The  direction  was  therefore  wrong 
if  the  occasions  were  privileged.  That 
they  were  I  have  a  very  strong  opinion. 
The  only  occasion  disputed  is  that  of  the 
communication  to  Mr.  Green  the  curate. 
I  am  clearly  of  opinion  that  that  was 
privileged.  I  think  that  where  a  clergy- 
man consults  his  curate  as  to  his  conduct 
in  an  eccleniastical  matter,  the  occasion 
is  a  privileged  one.  Mr.  Green  was 
called  by  the  plaintiff,  and  when  he  ex- 
plained without  contradiction  that  he 
believed  that  the  defendant  mentioned 
the  matter  to  him  in  order  to  obtain  his 
advice  on  a  church  matter,  and  that  he 
was  the  defendant's  curate,  I  think  that 
it  was  the  duty  of  the  Judge  to  tell  the 
jury  that  the  occasion  was  privileged. 

As  to  the  other  points,  I  think  that  at 
least  the  verdict  was  against  the  evidence. 
But  I  think  more,  I  think  there  was  no 
evidence  fit  to  be  submitted  to  a  juiy . 

I  cannot  help  thinking  that  when  you 
consider  the  oath  of  the  defendant,  the 
ftct  that  he  never  knew  the  plaintifi*,  had 
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never  seen  him,  and  could  have  no 
probable  indirect  motive,  the  slight  dis- 
crepancies between  the  facts  narrated  to 
him  and  those  contained  in  the  alleged 
libel  are  &r  too  small  to  be  put  to  a  jury 
for  the  purpose  of  asking  them  whether 
the  defendant  was  actuat^  by  an  indirect 
motive.  There  was,  therefore,  no  evi- 
dence fit  for  a  jury,  and,  therefore,  if  on 
a  new  trial  the  facts  remain  the  same, 
the  Judge's  duty  will  be  to  direct  the 
jury  that  there  is  no  case.  In  this 
matter,  therefore,  there  has  been  a  mis- 
carriage. But  I  think  that  the  case  is 
not  one  in  which  to  apply  Order  XL.  rule 
10  and  enter  the  verdict  for  the  defend- 
ant, as  it  does  not  foUow  that  on  a  new 
trial  further  evidence  may  not  be  forth- 
coming. 

Cotton,  L.J. — I  am  also  of  opinion 
that  this  appeal  must  prevail.  I  think 
that  the  learned  Judge  at  the  trial  left 
the  case  to  the  jury  in  such  a  way  not 
only  that  their  minds  would  not  be 
directed  to  what  was  really  the  only 
question  after  his  ruling  that  these  com- 
munications were  privileged,  but  it  was 
so  put  before  them  that  they  would  be 
misled  as  to  what  the  true  (question  was. 
Now,  when  once  it  was  laid  down  and 
ruled  that  these  were  privileged  commu- 
nications, the  only  question  the  jury  had 
to  consider  was  whether  in  fact  the 
defendant  acted  from  a  sense  of  duty,  or 
whether  he  acted  from  a  motive  not 
being  a  sense  of  duty.  That,  I  say,  was 
the  question  for  the  jury;  and,  nrst  of 
all,  I  must  remark  this,  that  in  consider- 
ing that  question  the  burden  of  proof 
was  decidedly  on  the  plaintiff.  When 
once  it  was  k^d  down  that  these  conamu- 
nications  were  privileged,  the  presump- 
tion was  in  favour  of  the  defendant  that 
what  was  done  in  his  privileged  commu- 
nications was  not  done  maliciously ;  but 
the  plaintiff  was  at  liberty  to  prove,  and 
if  he  was  to  get  a  verdict  after  that 
ruling,  it  was  his  business  and  duty  to 
prove,  that  there  had  been  actual  malice 
in  the  sense  in  which  I  have  referred  to 
in  the  previous  part  of  my  judgment — 
that  is,  an  acting  not  from  a  sense  of 
duty,  but  from  some  other  indirect 
motive.     That  point  the  learned  Judge 
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did  noty  in  mj  opinion,  put  before  the 
jury  as  it  ought  to  have  been  ;  for  I  find 
in  the  Bumming  np  this  passage,  "  You 
may,  Mr.  Molyneux,  defend  yourself  by 
the  fact  that  these  occasions  were  privi- 
leged, but  to  do  so  you  must  satisfy  the 
jury  that  what  you  did  you  did  bona  fide 
and  in  the  honest  belief  that  you  were 
making  statements  which  were  true ; " 
and,  as  I  have  said,  it  is  for  the  plaintiff 
to  make  out  the  contrary,  and  not  for 
Mr.  Molyneux  to  prove  tiiat  he  acted 
bona  fide. 

•  The  oniu,  then,  being  on  the  plaintiff, 
what  is  to  be  considered  ?  It  really  is 
only  the  state  of  mind  of  the  defendant 
whether  or  not  there  was  mala  mens.  In 
considering  that,  of  course  you  must 
look,  as  you  do  in  ascertaining  any  other 
fact  (for  it  must  be  considered  as  a  fact), 
at  the  circumstances.  I  agree  that  in 
considering  how  far  these  circumstances 
do  or  do  not  shew  the  defendant  was 
acting  mala  mente  you  must  apply  to 
them  your  reason,  and  must  act  m  deal- 
ing with  those  circumstances  as  reason- 
able men  do  and  must  do.  But  still  the 
question  is,  after  all,  what  is  the  state  of 
mind  of  tiie  defendant;  and  want  of 
sufficient  reasoning  power  or  stupidity  is 
not  malice,  is  not  of  itself  actii^^  other- 
wise than  in  a  bona  fide  sense  of  duty, 
and  therefore,  although  it  is  true  that, 
as  here,  in  considering  this  case  and  in 
arriving  at  a  decision  in  it  you  must  use 
your  reason,  yet  the  question  is  not,  as 
suggested  by  the  learned  Judge,  whether 
or  not  the  defendant  was  doin^  what  he 
could  reasonably  have  considered  his 
duty,  or  was  doine  what  other  men 
would  consider  to  be  a  discharge  of  his 
duty.  Of  course,  reason  enters  into  the 
matter  in  another  way,  and,  therefore, 
the  opinion  I  express  does  not  in  any 
way  enable  people  to  scatter  about 
slander  by  saying  **  we  thought  it  matter 
of  duty,  and,  therefore,  we  cUd  it."  The 
Judge  must  say  whether  or  not  the  com- 
munication was  privileged  —  that  is  to 
say,  whether  or  not,  looking  at  the 
circumstances  of  the  case,  they  are  such 
as  tlu^t  a  defendant  has  reasonably  a 
moral  or  legal  or  essential  duty  to 
perform  in  making  such  a  communica- 
tion.    But   when  it   is  once  laid  down 


that  the  circumstances  are  such  that  a 
communication  must  be  privileged,  the 
defendant  can  be  deprived  of  that  only 
by  the  plaintiff  shewing  that  he  acted 
from  something  other  than  a  sense  of 
duty,  which,  of  course,  is  a  question  as 
to  the  man's  mind. 

I  need  not  add  any  more  on  this  part 
of  the  case,  but  I  must  say  something  on 
the  question  which  has  been  raised  as  to 
whether  or  no  the  learned  Judge  was 
right  in  ruling  that  these  communica- 
tions were  privileged.  The  only  one  as 
to  which  any  real  doubt  has  been 
raised  is  the  communication  to  Mr. 
Qreen.  Now,  in  my  opinion,  that  was  a 
privileged  communication.  I  threw  out 
during  the  course  of  the  argument  for 
Mr.  Willis's  consideration  whether  or  not 
it  might  not  be  for  the  jury  to  say  under 
what  circumstances  this  communication 
was  made,  and  then  it  would  be  for  the 
Judge  to  rule  when  those  facts  were 
found.  Where  there  was  a  conflict  of 
evidence  as  to  the.  circumstances  under 
which  the  communication  was  made 
probably  that  would  be  so,  I  give  no 
opinion  on  it.  But  in  the  present  case 
what  the  ^plaintiff's  own  witness  says — 
for  Mr.  Gmen  was  called  by  the  plaintiff 
to  prove  that  the  communication  had 
been  made  to  him — is  that  the  defendant 
spoke  to  him  for  the  purpose  of  asking 
his  advice.  Under  those  circumstances, 
I  think  the  learned  Judge  was  quite 
right  in  saying  that  this  was  a  privileged 
communication.  It  was  a  communication 
made  by  the  vicar  of  a  parish  to  his 
curate,  with  whom  he  was  on  intimate 
terms,  with  reference  to  a  matter  which 
was  very  seriously  affecting  two  parishes 
at  least  in  the  neighbourhood,  and  which 
might  seriously  affect  Mr.  Green  if 
preaching  at  the  church  where  the 
plaintiff  was  curate,  or  elsewhere,  he 
might  be  brought  into  communication 
wiwi  the  plaintiff.  Therefore,  in  my 
opinion,  without  leaving  any  question  to 
the  jury,  the  Judge  was  right  in  holding 
that  that  was  within  the  rule  laid  down 
in  many  cases  on  privileged  coifununica- 
tions. 

There  is  only  one  other  point  that 
remains  —  as  to  whether  or  no  there 
was  any  evidence  here  to  support  the 
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verdict,  supposing  it  has  been  properly 
put  to  the  jury,  and  what  ought  to  be 
done.  Now,  I  am  of  opinion  thftt  in  this 
case  there  was  no  evidence  which,  within 
Somervtlle  v.  Hawkins  (5),  "raises  a 
probability  of  malice,  and  is  more  consis- 
tent with  its  existence  than  its  non- 
existence." You  must  take  into  consi- 
deration this  fact,  that  the  defendant  is 
not  brought  into  connection  with  the 
plaintiff  before  this  affair  takes  place, 
does  not  have  any  difference  with  him — 
nothing  of  the  sort — and  it  is  not  sug- 
gested that  there  was  any  such  indirc^ 
motive  which  would  support  the  sugges- 
tion that  he  did  it  for  the  purpose  of 
shewing  that  he  was  a  very  zealous  and 
active  clergyman.  I  do  not  think  it 
right  to  suggest  anything  of  the  sort  on 
the  present  occasion.  That  being  so,  do 
the  letters  or  do  any  &cts  shew  anything 
which  can  be  called  acting  otherwise 
than  in  a  sense  of  duty  P  Possibly  there 
are  some  things  in  the  letters  which  go 
beyond  or  slightly  vary  the  expressions 
of  the  communication  made  to  him  by  - 
Mr.  Bevan ;  but  you  must  remember 
that  that  letter  was  written  some  few 
months  afber  the  communication  made  to 
him,  and  must  you  not  f&irlj  attribute, 
necessarily  attribute,  those  discrepancies 
to  that,  and,  in  the  absence  of  any  other 
proof  of  mala  mens,  give  to  the  defend- 
ant the  credit  of  being  desirous  to  state 
faithfully  what  he  had  been  told  by  Mr. 
Beyan? 

The  only  other  matter  which  was 
pressed  upon  us  is  the  number  of  persons 
to  whom  he  made  the  communication. 
Ify  as  regards  all  those  communications, 
the  communications  were  in  the  nature 
of  privileged  communications,  that  at 
once  expli^s  the  number  of  communica- 
tions he  made — I  mean  explains  them  or 
prevents  them  from  being  any  evidence 
of  motive  other  than  a  sense  of  duty. 
One  was  the  clergyman  of  the  parish  in 
whose  church  the  plaintiff  was  going  to 
preach.  He  did  not  see  him ;  he  saw 
his  son,  which  was '  the  same  thing. 
Another  was  his  curate.  The  other  was 
Mr.  Martyn,  the  rural  dean.  It  appears 
he  went  to  him  to  take  his  advice  as  to 
what  was  to  be  done.  The  only  other 
person     was    Mr.     Maud,     except     Mr. 


239 


Maud's  solicitor,  who  must  be  con- 
sidered as  Mr.  Maud.  The  mere  fact 
of  communications  being  made  to  various 
persons,  those  being  all  communications 
made  in  circumstances  which,  in  my 
opinion,  made  the  communications  privi- 
leged,  does  not  afford,  in  mv  opinion, 
any  evidence  raising  a  probability  of 
malice.  I  quite  agree  that  it  would  not 
be  right  for  us  at  once  to  give  judgment 
for  the  defendant,  and,  therefore,  I  agree 
with  the  rest  of  the  Court  that  this  case 
must  go  to  a  new  trial. 

Appeal  allowed. 


Solicitors — J.  Grout,  for  plaintiff;  Few  &  Co.,  for 
defendant. 


1877         f  WILSON    AND    ANOTHBB   V.   THE 
D        21     \        QBNBRAL    IRON    SCBBW    COL- 
L      ^^^Y  COMPANY  (limited). 

Da/mages — Breach  of  Oontract — Im>prO' 
per  Repairs  to  Steamer — Oonsequent  Non- 
Employment  of  Vessel, 

In  an  action  against  the  defendants  for 
breach  of  contract  in  vmproperly  repairing  a 
sea-going  steam  vessel,  the  plaintiffs  claimed 
damages  for  the  loss  svstavned  by  the  de^ 
tention  of  the  vessel  by  reason  of  such  im^ 
proper  repairs : — Held,  on  the  authority  of 
Medley  v,  Baxendale,  that  they  were  en- 
titled to  do  so,  the  detention  of  the  vessel 
being  the  probable  result  of  the  breach  of 
contract. 

This  was  an  action  tried  before  Cock- 
bum,  L.C.J.,  at  the  last  assizes  for  the 
county  of  Suip^ey.  It  was  an  action 
brought  against  the  defendants,  who  are 
a  company  engaged  in  the  repairs  of 
steam  vessels,  for  breach  of  a  contract  to 
furnish  a  new  brass  liner  to  the  propeller 
shaft  of  a  steam  vessel  of  the  plaintiffs, 
and  a  new  brass  stem  brush,  the  allega- 
tion being  that  these  articles  were  not 
constructed,  or  fitted  on,  in  a  workman- 
like and  proper  manner,  in  consequence 
of  which   they  became  uselefis,  add  the 
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plaintiffs  were  obliged  to  replace  them, 
whereby  they  were  not  only  put  to  ex- 
pense bnt  lost  the  use  of  the  vessel  for 
nine  days,  and  they  claimed  damages, 
not  only  for  the  new  brass  liner  and 
brush,  but  also  for  the  loss  sustained  by 
the  detention  of  the  vessel. 

The  juiy  found  for  the  plaintiffs,  as  to 
the  machinery  being  defective,  and  it  waa 
not  disputed  that  judgment  should  be 
given  for  the  cost  of  the  new  machinery 
amounting  to  15  7Z.  155.  6(2.,  but  it  was 
contended  by  the  defendants  that  the 
plaintiffs  were  not  entitled  to  recover 
damages  for  the  loss  sustained  by  the 
vessel  remaining  unemployed  during  the 
time  the  new  machinery  was  being  made 
and  fitted.  Evidence  was  given  by  the 
plaintiffs  that  the  earnings  of  such  a 
vessel  as  the  one  in  question  would  be 
from  262.  to  271,  a  day.  No  evidence 
was  adduced  to  shew  that  the  vessel 
would  have  been  actually  so  employed, 
but  no  objection  was  made  on  that  score, 
the  contention  of  the  defendants  being 
based  on  the  general  proposition  that 
the  damages  clauned  in  this  respect  were 
too  remote. 

The,  question  having  been  reserved  by 
the  learned  Lord  Chief  Justice  for  fur- 
ther consideration,  now  came  on  to  be 
argued. 

DoAf  and  Edwin  Jones  appeared  for  the 
plaintiffs. 

Murphy  and  /.  0.  Mathew  were  for 
the  defendants. 

Our,  adv,  vult, 

COCKBUBN,  L.C.J.  (after  stating  the 
facts  as  set  out  above,  thus  continued). — 
On  consideration  I  am  of  opinion  that  the 
damages  thus  claimed  are  not  too  re- 
mote, but  fall  within  the  rule  laid  down 
by  the  Court  of  Exchequer  in  Hadley  v. 
Baxendale  (1).  It  is  said  there,  "  When 
two  parties  have  made  a  contract,  which 
one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive 
in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reason- 
ably be  considered,  either  arising  natur- 

(1)  9  Ezch.  B0p.  at  p.  354;  b.c.  23  Law  J 
Bep.  Bxch.atp.  182. 


ally,  i.e.  according  to  the  usual  course  of 
thmgs,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  sup. 
posed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made 
the  contract  as  the  probable  result  of  the 
breach  of  it."  It  appears  to  me  that 
when  machinery  is  ordered  for  a  sea- 
going steam  vessel  it  must  be  in  the  con- 
templation of  the  parties  that  the  use  of 
the  thing  ordered  is  to  enable  the  vessel 
to  resume  her  usual  employment,  and 
that  in  the  event  of  the  machinery  being 
defective  the  defect  will  havd  to  be  made 
good  before  the  vessel  can  again  be  em- 
ployed, and  that  the  detention  of  the 
vessel  will  be  the  probable  result  of  the 
breach  of  contract.  I  therefore  hold  that 
the  plaintiffs  are  entitled  to  recover  the 
loss  sustained  by  the  detention  of  the 
vessel  amounting  to  2342.  as  well  as  the 
cost  of  replacing  the  machinery.  This 
judgment  will  therefore  be  entered  for 
391T.  15*.  6(£. 

Judgment  for  the  plaintiffs. 


Solicitors — Lowless  &  Co.,  for  plaintifb ;  HoUamf, 
Son  &  Coward,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

/the  guardians  op  the  poor  of 

1878  barton  regis  union  (appeU 

J       24  '      lants)    v,   the    churchwar- 

DENS,     ETC.,   OF    THE     PARISH 

^     OP  LIVERPOOL  (respondents). 

Poor  Law  —  Settlement  —  Order  of  Re- 
moval qwished  —  Abolition  of  Derivative 
Settlements^ Pending  Order  of  Removal 
—Divided  Parishes,  ^c,  Act  (39  ^  40  Vict, 
c.  61),  ss,  35,  36. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C,  62.] 
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[IN  Trik  COURT  OF  APPEAL.] 
{Appeal  from  the  Common  Pleas  Dwision,) 

1877.  1  JOHNSON     V.    THB     CREDIT 

June  9, 27, 29.  >     ltonais  ;    johnson   v. 
Dec.  1.       J      blumenthal.* 

Factors  Acts — Agent  Entrusted  with  the 
Possession  of  Chods — What  Amounts  to  an 
Entrusting — Ooods  left  in  Possession  of 
Vendor  after  Sale — Negligence — Estoppel 
—6  Geo,  4  c.  94  s,  2. 

The  plaintiff  bought  tobacco  of  JT.,  a 
tobacco  merchant  and  broker.  The  tobacco 
was  left  in  a  bonded  warehousCy  and  the 
dock  warrants  were  left  in  the  possession  of 
H,j  and  no  entry  of  the  plaintiff* s  name 
as  owner  was  made  in  the  boohs  of  the  dock 
company.  JET.  afterwards,  in  fraud  of  the 
plaintiff  obtained  advances  by  pledging  the 
tobacco  to  the  defendants^  who  took  the  dock 
warrants  and  obtained  fresh  ones  from  the 
dock  company : — 

Held,  that  the  plaintiff  had  not  entrusted 
H.  with  the  doaumenis  of  title  as  the  factor 
or  argent  within  the  meaning  of  6  Oeo,  4. 
c.  94.  8.  2,  and  that  the  plaintiff  had  not 
been  gtnUy  of  such  negligence  in  leaving 
the  dock  warrants  in  the  hands  of  H.  as  to 
disentitle  him  to  recover  the  value  of  the 
toba^ccofrom  the  defendajUs. 

[Sec  now  Stat,  40  ^  41  Vict  c.  39.] 

These  two  actioiiB  were  brought  bj  the 
plaintiff,  the  owner  of  certain  tobacco, 
against  the  defendants,  to  whom  portions 
of  the  tobacco  had  been  respectively 
pledged  bj  one  Hoffmann. 

Hoffmann  was  a  tobacco  merchant  and 
broker.  On  the  3rd  of  December  the 
plaintiff  bought  from  him  the  tobacco  in 
question,  wmch  was  then  lying  in  bond 
at  the  London  and  St.  Katharine's  Dock. 

The  plaintiff  left  the  dock  warrants  in 
the  hands  of  Hoffmann,  who  afterwards 
fraudulently  and  without  any  authority 
from  the  plaintiff  pledged  part  of  the 
tobacco  to  the  defendb^nts  the  Credit 
Lyonais,  and  part  to  the  defendant  Blu- 
menthal, han(£ng  over  to  them  the  dock 
warrants,  which  were  cancelled  and  others 
issned  in  the  names  of  the  defendants. 

The  action  against  the  Credit  Lyonais 
was  tried  before  Denman,  J.,  without  a 

♦  Coram  Cockburn,  L.C.J. ;  Bramwell,  L.J. ; 
and  Brett,  L.J. 

Vol..  47.--Q.B.,  C.P.  &  ExcH. 


jury,  and  the  learned  Judge,  having  power 
to  draw  inferences  of  fact,  held  that  Hoff- 
mann was  not  entrusted  with  the  tobacco 
as  factor  or  agent  for  sale,  but  merely  as 
agent  to  clear  and  forward  it,  and  had 
therefore  no  authority  to  sell  or  pledge  it, 
and  also  that  the  plamtiff  had  not  by  the 
course  of  business  between  him  and  Hoff- 
mann held  the  latter  out  as  ostensibly 
having  power  to  pledge .  The  learned  Judge 
therefore  gave  judgment  for  the  plaintiff. 

The  action  against  Blumenthal  was 
tried  before  Field,  J.,  and  a  jury.  His 
Lordship  asked  the  juiy  whether  autho- 
rity or  ostensible  authority  had  been  given 
by  the  plaintiff  to  Hoffmann  to  deal  with 
the  goods  as  owner,  and  on  the  jury 
answering  in  the  negative,  gave  judg- 
ment for  the  plaintiff. 

The  defendants  appealed,  and  the  facts 
and  the  questions  of  law  raised  in  the 
two  cases  being  precisely  similar,  they 
were  ordered  to  be  arguea  together. 

The  facts  are  stated  in  the  judgment 
of  the  Lord  Chief  Justice,  where  the  mate, 
rial  sections  of  the  Factors  Acts  are  cited. 

Benjamin  (^WaUdn  WUUams  and  Woolf 
with  him),  for  the  Credit  Lyonais  Com- 
pany.— The  two  questions  which  arise 
here  are,  first — Are  the  transactions  of 
the  defendants  protected  by  the  Factors 
Acts  ?  And  second,  has  the  plaintiff  al- 
lowed Hofimann  so  to  deal  with  the  goods 
and  documents  of  title  as  to  disentitle  him 
to  recover  from  the  defendants  ?  First, 
the  Factors  Acts  do  apply,  and  the  de- 
fendants are  therefore  entitled  to  the  judg- 
ment of  the  Court.  It  is  not  necessary 
that  factor  or  agent  should  be  intrusted 
with  the  goods  or  documents  of  title  for 
the  purpose  of  sale,  and  the  defendants 
are  protected  by  the  fact  that  Hoffmann 
was  intrusted  with  the  documents  of  title 
within  the  meaning  of  5  &  6  Vict.  c.  39. 
Even  if  the  plaintiff  had  been  induced  by 
fi*aud  to  trust  Hoffman  as  an*  agent,  still 
a  pledge  by  such  an  agent  would  be  valid 
— Baines  v.  Swainson  (1).  The  decisior 
in  Oole  v.  The  North  Western  Bank  (2) 
turned  on  the  facts  of  that  case,  and  the 

(1)  4  B.  &  S.  270 ;  s.  c.  32  Law  J.  Kep.  Q.B. 
281. 

(2)  43  Law  J.  Rep.  C.P.  194  ;  in  error,  44  Law  J. 
Rep.  C.P.  233 ;  8.  c.  Law  Rep.  9  C.P.  470 ;  s.  c. 
Law  Rep.  10  C.P.  354. 
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Judges  in  both  Coarts  found  that  Slee 
was  not  intrusted  as  an  agent.  More- 
over, Slee  carried  on  two  kmds  of  busi- 
ness. In  the  transaction  in  question 
Hoffmann  was  onlj  acting  as  a  broker. 

Secondly,  the  object  of  the  Factors 
Act  ia  to  put  the  factor  in  the  same 
position  as  the  owner  would  be  at  com- 
mon law,  and  independently  of  the 
Factors  Act  the  plaintiff  cannot  recover, 
as  he  has  put  himself  in  the  position 
described  by  Lord  Cairns  in  Ooodwin 
V.  Bobarts  (3).  He  has  in  flEfcct  by  his 
conduct  made  a  representation  that  Hoff- 
man was  his  agent  to  deal  with  his  goods, 
and  therefore  he  is  now  estopped  from 
defeating  the  title  of  the  defendants.  If 
the  real  owner  of  goods  enables  another 
to  hold  himself  out  as  having  the  pro- 
perty in  the  goods,  a  sale  by  such  person 
will  bind  the  true  owner — Dyer  v.  Pear" 
son  (4).  The  pluntiff  here  left  with 
Hoffmann  documents  purporting  to  trans- 
fer the  goods,  and  he  cannot  now  deny 
ihey  did  transfer  them — BumbaU  y.  The 
Metropolitan  Bank  (5).  He  cited  also— 
McEwan  v.  Smith  (6)  Higgons  v.  Bur- 
ton  (7),  Hayman  v.  Flewker  (8). 

Philbrick  {Woolf  with  him),  for  the 
defendant  Blumenthal.  —  The  plaintiff 
trusted  Hoffmann  to  deal  with  the  goods 
according  to  his  rights.  He  de  facto 
entrusted  the  goods  to  him,  and  the 
transaction  is  protected.  Hoffmann 
parted  with  the  goods  in  an  ordinary 
mercantile  transaction.  The  object  of 
the  Factors  Act  is  to  protect  those  who 
deal  with  factors  in  the  ordinary  course 
of  business — Baines  v.  Swainson  (1). 
Hoffmann  is  a  person  entrusted  with 
the  goods  within  the  meaning  of  6  Qteo, 
4.  c.  94.  s.  2,  which  was  extended  by 
the  later  Act  of  5  &  6  Vict.  c.  39.  s.  1. 
In  Fuentfis  v.  Montis  (9)  the  agent  had 

(3)  46  Law  J.  Rep.  Exch.  748 ;  s.  c.  Law  Rep. 

1  App.  Ca.  476. 

(4)  8  B.  &  C.  38. 

(5i  46  Law  J.  Rep.  QB.  346 ;  s.  c.  Law  Rep. 

2  Q.B.  Div.  194. 

(6)  2  H.L.  Cas.  309. 

(7)  26  Law  J.  Bep.  Exch.  342. 

(8)  13  Com.  B.  Bep.  N.S.  519 ;  s.  c.  32  Law  J. 
Rep.  C.P.  132. 

(9)  37  Lew  J.  Rep.  C.P.  137  ;  in  error  38  Law 
J.  Rep.  C.P.  95;  b.  c.  Law  Rep.  3  C.P.  268; 
4  C.P.  93. 


been  entrusted  up  to  a  certain  time  with 
wine  for  sale.  After  that  time  the  em- 
ployment was  expressly  revoked,  but  the 
agent  refused  to  give  up  the  documents, 
jyfterwards  he  sold  or  pledged  them,  at  a 
time  when  he  was  in  no  sense  entrusted. 
That  was  the  ground  of  the  decision. 
See  the  judgment  of  Willes,  J.,  in  the 
Court  below. 

[Bebtt,  L.J.,  referred  to  Cole  v.  The 
North'Wedem  Bank  (2).] 

In  that  case  the  agent  was  not  an  agent 
for  sale,  and  was  not  a  person  who  would 
sell  the  goods  in  the  ordinary  course  of 
his  business.  A  man  who  has  the  goods 
merely  for  the  purpose  of  deliyeriii|^  them 
is  not  an  agent  entrusted  within  the 
meaning  of  the  Acts.  But  if  the  owner 
leaves  them  for  a  long  time  in  another 
man's  hands  for  his  own  convenience, 
then  there  is  a  sufficient  agency. 

[Bbbtt,  L.J. — Suppose  you  put  the 
goods  in  a  man's  hands,  not  knowing  that 
he  is  a  factor  P] 

It  is  immaterial  what  may  be  present 
to  the  mind  of  the  peirson  who  entrusts. 

[Bramwell,  L. J. — Then  you  strike  out 
the  word  entrusted.] 

The  agent  has  possession  with  the 
owner's  consent. 

[Bbbtt,  L.  J. — ^Is  not  the  question  de- 
cided in  the  wharfinger's  case,  Monck  v. 
Whittenhury  (10)  ?] 

That  case  was  remarked  on  in  Baines 
V.  Swainson  (1),  where  the  right  rule  is 
laid  down.  Crompton,  J.,  says,  referring 
to  Manck  v.  Whittenhury  (10),  **  It  was 
said  the  Act  did  not  include  a  person  in 
the  situation  of  wharfinger  any  more 
than  a  carter,  a  warehouseman,  a  packer 
or  persons  of  that  kind  who  may  be  some- 
times called  agents.  And  in  Lamb  v. 
Attenhorough  (11)  we  held  that  the  sta- 
tute did  not  apply  to  the  agency  of  a 
servant,  but  there  mast  be  the  relation 
of  principal  and  agent,  and  perhaps  it 
does  not  apply  in  every  such  case.  My 
notion  is  that  it  does  not  apply  to  the 
relation  of  bailor  and  bailee  where  a  per- 
son obtains  money  on  the  deposit  of  his 
goods  on  pledge.  I  think  the  liffht  dis- 
tinction was  taken  by  Wigram,  V.C.,  in 


31. 


(10)  2  B.  &  Ad.  484 
(n)lB. 


&  a  831 ;  8.  c.  41  Law  J.  Rep.  Q3. 
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Wood  V.  Bowdiffe  (12),  where  be  said 
the  Act  does  not  apply  to  other  than 
mercantile  transactions." 

Woolf  waa  then  heard  for  both  de- 
fendimts. — ^Blackbnm,  J.,  in  Ooh  v.  The 
North-Western  Bank  (2),  p.  362,  shews 
that  the  Eactors  Acts  are  partly  in  con- 
firmation and  partly  in  extension  of 
the  law  preyionsly  existing;  and  the 
effect  of  them  is  that  where  a  man  is 
allowed  to  appear  as  the  owner,  the  ap- 
parent owner  is  to  have,  as  regards  third 
persons,  all  the  powers  of  a  real  owner. 
This  was  the  pnnciple  acted  on  in  Pic- 
kering V.  Busk  (13)  before  the  passing  of 
the  Acts,  and  also  in  Boy  son  v.  voles  (14). 
The  6  Geo.  4.  c.  94.  s.  2,  was  an  extension 
of  the  law,  and  FMUpsY.  Huth  (15)  was 
decided  on  that  section,  and  5  &  6  Vict. 
c.  39.  B.  4,  remedies  the  defect  there 
shewn,  and  covers  the  present  case,  so 
that  here  there  is  what  is  equivalent  to 
an  entrasting  within  that  enactment.  In 
Vickers  v.  Hertz  (16),  Lord  Westbury 
shews  what  snch  ''  entrasting "  is.  In 
this  case  Hoffmann  was  entrusted  with 
the  goods,  and  thns  got  possession  of  the 
documents,  and  the  tnmsaction  is  pro- 
tected whether  the  defendants  dealt  with 
Hoffmann  as  agent  or  as  owner.  It  is 
enongh  that  the  goods  have  been  en- 
tmsted  to  an  agent  who,  as  part  of  his 
business  of  agent,  carries  on  the  business 
of  factor.  Wightman,  J.,  in  Baines  v. 
Swainson  (1)  gives  the  three  requisites 
for  protection  :— 1.  That  the  goods  should 
be  entrusted  to  an  agent  who  carries  on 
the  business  of  factor.  2.  That  the  sale 
should  be  in  the  ordinary  course  of  busi- 
ness. 3.  That  it  should  be  in  a  mercan- 
tile transaction.  All  these  requirements 
are  satisfied  here. 

Thesiger^  for  the  plaintiff. — Hoffmann 
sold  these  goods  as  lus  own,  and  is  not  an 
"  agent  entrusted  "  witiiin  the  meaning 
of  5  d^  6  Vict.  c.  39,  and  the  documents 
which  he  held  are  not  negotiable  instru- 
ments. The  evil  intended  to  be  remedied 
by  the  statutes  was  that  the  common  law 

(12)  6  Hare,  191. 
(18)  15  East  38. 
(U)  6  M.  &  a  14. 

(15)  6  Mce.  &  W.  672;  ».  c.  10  Law  J.  Rep. 
Exch.  65. 

(16)  Law  Rep.  2  Sc.  App  113. 
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only  protected  sales,  but  not  pledges. 
The  4  Geo.  4.  c.  83,  dealt  solely  with 
shipments,  and  gave  to  consignees  from 
abroad  a  lien  for  advances  as  against  the 
real  owners  of  the  goods ;  and  section  2 
protects  the  person  to  whom  the  con- 
signee sells  to  the  extent  of  the  con- 
signee's lien.  That  Act  extends  the 
common  law  as  laid  down  in  Pickering  v. 
Busk  (13).  Then  comes  6  Qeo.  4.  c.  94, 
by  which  several  alterations  were  made — 
1.  It  extended  to  mercantile  goods  and 
indicia  of  title  of  all  kinds.  2.  It  pro- 
tected cases  where  the  purchase  was 
made  from  a  factor,  though  known  to 
be  a  factor.  3.  It  gave  a  general  pro* 
tection  to  the  pledgee  where  goods  had 
been  pledged,  where  there  was  no  notice 
of  agency.  That  enactment  is  com- 
mented on  in  Cole  v.  The  North-Western 
Bcmk  (2),  at  p.  367.  Then  5  &  6  Vict, 
makes  further  alterations,  rendered  ne- 
cessary by  the  decisions  in  Philips  v. 
Buth  (16)  and  Eatfisld  y.  PhUlips  (17). 
In  section  1  the  protection  is  extended 
to  cases  where  tne  pledgee  knew  the 
pledger  was  an  agent,  and  by  section 
4  documents  of  title  are  put  on  the 
bame  footing  as  goods.  It  makes  the 
man  who  gets  the  docaments  of  title 
through  the  possession  of  other  docu- 
ments,  a  person  entrusted  with  the 
goods,  and  enlarges  the  number  of  docu- 
ments of  title.  Dui  it  leaves  untouched 
the  existing  law  as  to  who  is  the  factor 
or  person  to  be  entrusted.  And  the 
Legislature  had  no  intention  of  making 
dock  warrants  negotiable  instruments. 
There  must  always  be  an  actual  entrust- 
ing by  the  owner,  and  the  goods  must  be 
entrusted  to  the  agent,  qua  agent,  either 
absolutely  for  sale,  or  in  some  way  in 
connection  with  sale.  The  idea  that  the 
fact  that  a  man  is  a  factor,  if  he  is  not 
entrusted  as  a  factor,  makes  any  differ, 
ence  is  incorrect.  See  the  judgments  of 
Crompton,  J.,  and  of  Wightman,  J.,  in 
Baines  v.  Swainson  (1).  See  also  per 
Willes,  J.,  in  Fuentes  v.  Montis  (9)  at 
p.  277;  he  assents  to  the  doctrine  of 
Barnes  v.  Swamson  (1).  The  case  of 
Vickers  v.  Hertz  (16)  is  not  really  against 
this  view.    As  to  the  remarks  of  Lord 

(17)  9  Mce.  &  W.  647 ;  •.  c.  11  Law  J.  Rop. 
Exch.  425. 
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Westbury  in  that  case,  which  are  relied 
on  by  the  other  side,  they  are  explained 
by  Blackburn,  J.,  in  Oole  v.  The  North' 
Western  Bank  (2),  p.  374.  No  osten- 
sible authority  was  given  to  Hoffmann 
to  sell,  therefore  there  is  no  estoppel, 
which  can  only  exist  whore  a  representa- 
tion is  made,  either  by  words  or  conduct, 
with  the  intention  of  its  being  acted  on, 
and  it  is  acted  on. 

[CocKBUBN,  L.C.J. — ^Add  to  that  the 
doctrine  of  standing  by.] 

In  Swan  v.  The  North  British  Australian 
Compa/ny  (18)  an  attempt  was  made  to 
enlarge  the  doctrine  of  estoppel,  but  un-* 
successfully. 

[Bbbtt,  L.J.,  referred  to  Oarr  v.  The 
London  and  North  Western  Batlway  Oom- 
pa/ny  (19).] 

The  doctrine  of  estoppel  is  founded  on 
the  existence  of  mal^  fides,  A  mere  omis> 
sion  of  an  act  does  not  create  it — Dyer  v. 
Pearson  (20).  Also  the  negligence  must 
be  the  proximate  cause  of  the  loss — Young 
V.  Qrote  (21)  and  the  judgment  of  Mellor, 
J.  (p.  274),  and  of  Blackburn,  J.  (p.  276), 
in  Swan  v.  The  North  British  Australian 
Company  (18).  The  facts  in  MacGomhie 
V.  Davies  (22)  are  very  like  the  present 
case.  That  case  was  decided  on  the  com- 
mon law,  and  the  retention  of  the  goods 
bv  the  pledgee  was  held  a  conversion. 
Ijiere  is  no  suggestion  that  it  is  usual 
for  purchasers  in  a  case  like  this  to  pro- 
tect themselves  by  taking  delivery  orders. 
In  &ct,  the  custom  proved  was  the  other 
way.  As  to  the  effect  of  custom,  see 
Priestly  v.  PraU  (23).  Qoodvnn  v. 
Eoharts  (3),  cited  by  Mr.  Benjamin  on 
the  question  of  estoppel,  is  distinguish, 
able,  for  there  the  scrip  which  was  dealt 
with  contained  on  the  face  of  it  an  in- 
timation that  the  holder  would  be  entitled 
to  the  value. 

TTooZ/*  replied. 

Cur,  adv,  ^mlt, 

(18)  32  Law  J.  Rep.  Exch.  273 ;  s.  c.  2  Hurl.  & 
C.  176. 

(19)  44  Law  J.  Rep.  C.P.  109;  e,  c.  Law  Rep. 
10  C.P.  307. 

(20)  3  B.  &  C.  38. 

(21)  4  Bing.  268  ;  e.  c.  6  Law  J.  Rep.  (o.s.)  C.P. 
166. 

(22)  6  East,  638. 

(23)  36  Law  J.  Rep.  £xch»  89 ;  s.  c.  Law  Rep. 
2  Exch.  101. 


On  the  1st  of  December  the  following 
judgments  were  delivered : — 

CocKBURN,  L.C.J. — These  casee  come 
before  us  on  appeal.  The  first  from  a 
judgment  of  Mr.  Justice  Denman,  after  a 
trial  before  himself  without  a  jury ;  the 
second  from  a  judgment  of  Mr.  Justice 
Field  after  a  trial  with  a  jnry. 

The  &cts  were  the  same  in  both  ac- 
tions, as  well  as  the  questions  of  law 
arising  thereupon.  The  flBM^ts  were  as 
follows : — 

One  Hoffmann,  a  broker  in  the  tobacco 
trade,  but  who  also  dealt  in  tobacco  as 
an  importing  merchant,  having  imported 
a  quantity  of  that  article,  left  it  in  bond 
in  the  warehouses  of  the  St.  Katherine's 
Dock  Company,  receiving  the  usual  dock 
warrants,  and  the  tobacco  was  entered 
in  the  books  of  the  company  as  that  of 
Hoffmann. 

This  tobacco  Hoffmann  sold  to  the 
plaintiff,  who  carried  on  the  business  of  a 
tobacco  manufacturer  at  Bolton,  in  Lan- 
cashire, but  it  not  suiting  the  plaintiff's 
purpose  to  take  the  tobacco  out  of  bond, 
which  would  hare  involved  the  necessity 
of  paying  the  duty  before  he  wanted  the 
tobacco,  lie  did  what  it  appears  is  fre- 
quently, but  not  always,  done  in  the 
tobacco  trade  by  purchasers  leaving  to- 
bacco in  bond,  in  order  to  avoid  the 
immediate  payment  of  the  duty,  he  left 
the  tobacco  in  the  possession  of  Hoffmann, 
and  with  it  the  dock  warrants,  and  took 
no  steps  to  have  any  change  made  in  the 
books  of  the  Dock  Company  aa  to  the 
ownership  of  the  goods.  According  to 
the  plaintiff's  statement,  he  was  ignorant 
of  the  fact  that,  when  goods  are  thus 
deposited  in  the  wai*ehoases  of  the  Dock 
Company,  dock  warrants  are  issued  to 
the  party  depositing,  which  represent  the 
goods,  and  are  capable  of  being  trans- 
ferred, so  as  to  enable  the  transferee  to 
obtain  possession  of  the  eoods. 

Being  thus  the  ostensible  owner  of  the 
tobacco,  Hoffmann  fraudulently  obtained 
advances,  on  the  pledge  of  a  portion  of 
the  tobacco,  from  the  Cr^t  Lyonais 
Company,  the  defendants  in  one  of  these 
actions,  and  from  Blumenthal,  the  de- 
fendant in  the  other ;  both  these  parties, 
acting  in  perfect  good  faith,  under  the 
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belief,  induced  by  his  beiog  in  possession 
of  the  goods,  and  of  the  indicia  of  owner- 
ship,  that  HofEmann  was  the  owner  of 
the  tobacco. 

Each  of  the  defendants,  on  completion 
of  the  transaction,  proceeded  to  do  that 
which  as  it  seems  to  me,  the  plaintiff  as 
a  matter  of  common  prudence  should 
have  done.  Thej  caused  the  entry  of 
the  goods  to  be  transferred  from  the 
name  of  Hofimann  to  their  own  in  the 
books  of  the  Dock  Company,  and  took 
fresh  dock  warrants  from  the  company 
giving  up  the  former  ones.  The  trans- 
actions between  Hoffmann  and  the  de- 
fendants were  wholly  unknown  to  the 
plaintiff.  He  further  stated,  as  I  have 
already  mentioned,  and  the-  statement 
does  not  appear  to  have  been  questioned, 
that  he  was  unaware  of  the  practice  of 
giving  dock  warrants  as  evidence  of  the 
title  of  the  party  to  whom  they  are  given, 
or  of  the  transfer  of  such  warrants  on 
alienation  of  the  property. 

Upon  this  state  of  facts  Mr.  Justice 
Denman,  in  the  action  against  the  Credit 
Lyonais  Company,  gave  judgment  in 
fftvour  of  the  plaintiff  for  the  value  of 
the  tobacco  pledged  to  the  defendants. 

In  the  action  against  Blumenthal,  Mr. 
Justice  Field  put  &ie  question  to  the  jury, 
whether  authority,  or  ostensible  autho- 
rity, had  been  given  by  the  plaintiff  to 
Hoffmann  to  deal  with  goods  as  owner  or 
as  agent  to  pledge  thom ;  and,  on  the 
jury  answering  in  the  negative,  gave 
judgment  in  a  like  manner  for  the 
plaintiff. 

Two  questions  are  raised  by  the  de- 
fendants, the  first,  whether  the  case  comes 
within  the  Factors  Acts;  the  second, 
whether  the  conduct  of  the  plaintiff,  in 
leaving  the  indicia  of  title  in  Hoffmann's 
hands,  and  thus  enabling  him  to  obtain 
money  on  the  security  of  this  tobacco, 
has  been  such  as  to  disentitle  him  to 
recover  its  value  from  the  defendants. 

Upon  the  first  question,  namely,  whether 
the  case  comes  within  the  Factors  Acts, 
I  entertain  no  doubt,  I  consider  it  to  be 
settled  by  the  authority  of  decided  cases ; 
bnt  I  may  add  that  if  the  question  had 
preeented  itself  now  for  the  first  time,  it 
being  clear  to  my  mind  that  Hoffinann 
was  not  intrusted  with  these  goods,  or 
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with  the  documents  of  title  relating  to 
them  as  agent  to  sell  or  consign,  or 
indeed  as  agent  in  any  sense,  but  stood 
only  in  the  position  of  a  paid  vendor 
remaining  in  possession  of  the  things  sold 
till  it  suited  the  convenience  of  the  buyer 
to  accept  delivery,  I  should  have  had 
no  hesitation  in  arriving  at  the  same  con- 
clusion. 

The  other  question,  namely,  whether 
the  plaintiff,  having  not  only  by  leaving 
the  goods  in  the  possession  of  Hofimann, 
but  also  by  leaving  with  the  latter  the 
indicia  of  ownership,  enabled  him  to  dis> 
pose  of  the  goods,  as  apparent  owner,  to 
the  defendants,  can  recover  the  value 
from  them,  is  a  far  more  difficult  question, 
and  one  on  which  I  have  entertained  con- 
siderable doubt. 

That,  Hoffmann  having  been  thus  (by 
being  left  in  undisturbed  possession  of 
the  goods  and  the  indicia  of  ownership, 
there  having  been  nothing  to  raise  a 
doubt  as  to  the  latter,  or  any  means  open 
to  defendants  to  ascertain  the  fad)  ena- 
bled to  defraud  one  of  two  innocent  par- 
ties, when  the  question  arises  as  to  which 
of  these  the  loss  should  fall  upon,  in 
reason  and  justice  the  loss  ought  to  fietU 
on  him  who  might  have  prevented,  and, 
as  a  matter  of  common  prudence,  ought 
to  have  prevented  the  possibility  of  the 
fraud,  is  what  I  cannot  bring  myself  to 
doubt.  And  I  am  strongly  fortified  in 
this  view  by  the  fact  that,  as  soon  as  the 
decisions  here  appealed  from  had  been 
made  public,  the  Legislature,  by  statute 
(40  A  41  Vict.  39),  at  once  proceeded  to 
settle  the  question  in  that  view  in  the 
future  by  applying  the  protection  given 
by  the  Factors  Acts  to  persons  acquiring 
title  from  agents,  to  innocent  parties  pur- 
chasing or  making  advances  in  such  cases 
as  the  present.  Whether,  prior  to  and 
independently  of  such  legislation,  the  law 
as  it  stood  would  have  afforded  protection, 
is  a  different  matter.  I  have  come, 
though  I  confess  with  reluctance,  to  the 
conclusion  that,  as  the  law  stood,  the 
action  could  not  be  resisted,  and  conse- 
quently that  this  appeal  must  be  dis- 
missed. 

The  case  for  the  plaintiff  rests  on  the 
general  proposition  of  law,  which,  as  a 
general  pi'opositiou,  cannot  be  contested. 
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that  the  mere  possession  of  the  property 
of  another,  without  authority  to  deal 
with  the  thing  in  question  otherwise  than 
for  the  purpose  of  safe  custody,  as  was 
the  ease  here,  will  not,  if  the  person  so  in 
possession  takes  upon  himself  to  sell  or 
pled^  to  a  third  party,  divest  the  owner 
of  his  rights  as  against  the  third  party, 
however  innocent  in  the  transaction  the 
latter  may  have  been. 

The  defendants,  on  the  other  hand,  in- 
sisted  on  two  grounds  as  taking  the  case 
out  of  the  general  rule.  First,  that  the 
plaintiff,  by  leaving  the  possession  of  the 
goods  and  the  indicia  of  property  in  the 
hands  of  Hoffmann,  had  enabled  the  latter 
to  pledge  the  goods  to  them,  and  was, 
therefore,  estopped  from  denying  the  right 
of  HofEniann  so  to  deal  with  them.  Se- 
condly, they  contended  that  even  if  the 
propearty  in  the  tobacco  still  remained  in 
the  plaintiff  so  as  to  entitle  him  to  recover 
its  value,  on  the  other  hand,  the  plaintiff 
had,  in  the  conduct  in  question,  been 
guilty  of  negligence  by  which  defendants 
had  been  induced  to  deal  with  Hoffmann 
as  the  owner  of  the  tobacco,  and  to  pay 
him  for  it,  which  would  entitle  them  by 
way  of  counter-claim  to  recover  back,  or, 
what  would  come  to  the  same  thing,  to 
set  off  the  amount  in  the  present  action. 
There  have,  no  doubt,  been  decisions 
which  would,  at  first  sight,  appear  to 
&vour  the  first  of  these  contentions ;  but 
they  are^  I  think,  distingoishable  from 
the  case  before  us. 

In  Fidkermg  v.  Bvsk  (13),  the  purchaser 
of  hemp  lying  at  a  whiurf  had  himself 
directed  the  hemp  to  be  transferred  in 
the  wharfinger's  books  into  the  name  of 
the  broker  who  had  bought  it  for  him.  It 
was  held  that  from  this  an  authority  to 
the  broker  to  sell  might  be  implied, 
though  no  such  authority  had  in  fact 
been  given,  and  that  his  sale  and  receipt 
of  the  money,  though  fraudulent  as  to  his 
principal,  nevertheless  bound  the  latter. 
«'The  sale,"  said  Lord  EUenborough, 
"  was  made  by  a  person  who  had  all  the 
indicia  of  property,  the  hemp  could  only 
have  been  transferred  to  his  name  for  the 
purpose  of  sale,  and  the  party  who  has  so 
transferred  it  cannot  now  rescind  the 
contract.  If  the  plaintiff  had  intended 
to  retain  the  dominion  over  Uie  hemp,  he 


should  have  placed  it  in  the  wharfinger's 
books  in  his  own  name." 

Bayley,  J.,  says,  "  It  ma^  be  admitted 
that  the  plaintiff  did  not  give  the  broker 
any  authority  to  sell.  But  an  implied 
authority  may  be  given,  and  if  a  person 
puts  goods  into  the  custody  of  a  vendor, 
whose  common  business  it  is  to  seU,  with- 
out limiting  his  authority,  he  thereby 
confers  an  implied  authority  upon  him  to 
sell  them."  This  language  might  appear 
applicable  to  the  present  case,  but  there 
is  a  material  difference  between  the  two 
cases.  In  Pickering  v.  Busk  (13)  the 
purchaser  had  himself  expressly  directed 
that  the  goods  should  be  entered  in  the 
broker's  name.  In  the  present  case  the 
plaintiff  has  simply  remained  passive ;  he 
has  left  things  as  he  found  them  at  the 
time  of  his  purchase. 

The  same  observation  will  apply  to  the 
case  of  Boyson  v.  Coles  (14),  a  case  which 
arose  prior  to  the  passing  of  the  6  G^.  4. 
c.  94,  and  in  which  goods  had  been 
pledged  by  a  person  alleged  to  have  been 
a  factor,  but  in  which  the  defence  was 
that  the  plaintiff  had  dealt  with  the 
broker  as  purchaser,  or,  at  all  events,  by 
the  documents  which  had  passed  between 
them,  had  enabled  him  to  appear  as  such  to 
others.  Lord  EUenborough  left  it  to  the 
jury  whether  the  plaintiff  had  dealt  with 
the  parties  pledging  as  purchasers  of  the 
goods,  or  as  brokers,  directing  them  that, 
if  as  brokers,  the  iktter  had  no  right  to 
pledge  the  goods  to  the  defendant,  unless 
the  jury  considered  that  the  plaintiffs  had 
armed  them  with  such  indicia  of  property 
as  to  enable  them  to  deal  with  it  to  others 
as  their  own.  A  new  trial  was  applied 
for,  but  this  ruling  was  not  qnamlled 
wit^.  On  the  argument  on  the  rule 
Abbott,  J.,  approves  of  tiie  question  left 
to  the  jury,  one  of  them,  he  says,  being 
whether  the  plaintiffs  had  by  their  own 
acts  enabled  Coles  Brothers  (the  brokers) 
to  hold  themselves  out  as  the  purchaseis, 
and  then  to  induce  the  defendant  to  ad- 
vance his  money  on  the  credit  of  the 
goods. 

In  Dyer  v.  Pewrson  (20)  where  a  similar 
question  arose,  Abbott,  G.J.,  told  tiie 
jury  iliat,  "  if  a  man  takes  upon  himself 
to  purohajBe  from  another  unaer  circum- 
stances which  ought  to  excite  his  sus- 
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pioioD,  and  to  have  indaced  him  to  disiniBt 
the  authority  of  the  person  selling,  sach 
a  purchaser  could  not  hold  the  property 
if  it  afterwards  turned  out  that  the  person 
from  whom  he  bought  had  no  authority 
to  sell ;  and  he  left  it  to  the  jury  to  say, 
whether  Clay,  the  defendant,  had  pur- 
chased under  circumstances  which  would 
induce  a  reasonable,  prudent  and  cautious 
man  to  believe  that  Smith,  of  whom  he 
purchased,  had  authority  to  sell.  If  they 
thought  liiat  he  had  purchased  under 
such  circumstances,  they  were  to  find  for 
the  plaintiff."  This  ruling  was  held  to 
amount  to  misdirection,  and  a  new  trial 
was  granted.  "The  question,"  says  the 
Chief  Justice,  **  which  I  left  to  the  con- 
sideration of  the  jury,  does  not  appear  to 
me  to  have  embraced  the  whole  case. 
The  general  rule  of  the  law  of  England 
is,  that  a  man  who  has  no  authority  to 
scdl,  cannot,  by  making  a  sale,  transfer 
the  property  to  another.  There  is  one 
exception  to  that  rule,  viz.,  the  case  of 
sales  in  market  overt. 

'*  This  was  not  a  sale  in  market  overt, 
and  therefore  does  not  fall  within  the  ex- 
ceptions. Now  this  being  the  rule  of 
law,  I  ought  either  to  have  told  the  jury, 
that  even  if  there  was  an  unsuspicious 
purchase  by  the  defendants,  yet  as  Smith 
had  no  authority  to  seU,  they  should  find 
their  verdict  for  the  plaintiffs,  or  I  should 
have  left  it  to  the  juiy  to  say,  whether 
the  plaintiffs  had  by  their  own  conduct 
enabled  Smith  to  hold  himself  forth  to 
the  world  as  having  not  the  possession 
only,  but  the  property,  for  if  the  real 
owner  of  goods  suffer  another  to  have 
possession  of  his  property,  and  of  those 
documents  which  are  the  indicia  of  pro- 
perty, then  perhaps  a  sale  by  such  a 
person  would  bind  the  true  owner.  That 
would  be  the  most  &vourable  way  of 
putting  the  case  for  the  defendant,  and 
that  question,  if  it  arises  upon  the  evi- 
dence, ought  to  have  been  submitted  to 
the  jury." 

It  is  to  be  observed  that  the  Chief 
Justice  here  states  the  proposition  in 
anything  but  positive  terms.  No  further 
mention  of  the  case  appears  in  the  reports, 
and  we  are  consequently  not  informed 
what  became  of  it  on  the  new  trial,  the 
role  for  which  was  made  absolute.     Mr. 
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Chitty,  however,  in  his  work  on  Con- 
tracts, 6th  ed.,  p.  344,  referring  to  these 
cases.  Writes  thus  : — **  It  is  said,  if  the 
real  owner  of  goods  suffer  another  to  have 
possession  thereof,  or  of  those  documents 
which  are  the  indicia  of  property  therein, 
thereby  enabling  him  to  hold  himself  forth 
to  the  world  as  having  not  the  possession 
only  but  the  property,  a  sale  by  such  a 
person  to  a  purchaser  without  notice, 
will  bind  the  true  owner."  But  he  adds 
this  qualification.  '*  But  probably  this 
proposition  ought  to  be  limited  to  cases 
where  the  person  who  had  the  possession 
of  the  goods  was  one  who,  from  the  nature 
of  his  employment,  might  be  taken  prima 
facte  to  have  had  the  right  to  sell."  The 
law,  as  thus  stated,  was  approved  by  the 
Court  of  Exchequer  in  Higgons  v.  Burton 
(7).  But  the  present  question  was  not 
before  the  Court  in  the  latter  case,  the 
question  there  being  whether  a  person 
who  had  bought  goods  in  the  name  of  A., 
fraudulently  represented  himself  as  A.'s 
agent,  and  had  thus  obtained  possession 
of  the  goods,  could  pledge  them  so  as  to 
give  a  title  to  the  pledge  as  against  the 
real  owner.  And  it  was  held,  following 
Kmgsford  v.  Merry  (24),  that  he  could 
not. 

Sitting  here  in  a  Court  of  Appeal,  I 
feel  myself  at  liberty  to  say  that  these 
authorities  ^  to  satisfy  me  that  at  com- 
mon law  the  leaving  by  a  vendee  goods 
bought,  or  the  documents  of  title,  in  the 
hands  of  the  vendor  till  it  suited  the  con- 
venience of  the  former  to  take  possession 
of  them,  would,  on  a  fraudulent  sale  or 
pledge  by  the  party  so  possessed,  divest 
the  owner  of  his  property,  or  estop  him 
from  asserting  his  rignt  to  it.  If  this  has 
been  so,  there  would  have  been,  as  it 
seems  to  me,  no  necessity  for  giving 
effect  by  statute  to  the  unauthorised  sale 
of  goods  by  a  factor. 

The  doctrine  established  in  Pichard 
V.  Sears  (25),  and  Freenum  v.  Oooke 
(26),  and  the  subsequent  cases  which 
have  proceeded  on  tne  same  principle, 
carry  the  case  no  further.  In  all  the  cases 

(24)  11  Exch.  Kep.  577;  i.e.  26  Law  J.  Rep. 
Exch.  166. 

(26)  6  Ad.  Sc  £.  469. 

(26)  2  Exch.  Rep.  664;  9.  c.  IS  Law  J.  Rtp. 
Exch.  114. 
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decided  on  this  principle,  in  order  that  a 
party  shall  be  estopped  from  denying  his 
assent  to  an  act  prejudicial  to  his  rights, 
and  which  he  mi^ht  have  resisted,  bat 
has  suffered  to  be  done,  it  is  essential  that 
knowledge  of  the  thing  done  shall  be 
brought  home  to  him.  Here  it  is  clear 
that  the  plaintiff  had  no  knowledge  what, 
ever  of  the  advances  obtained  oy  Hoff- 
mann on  the  security  of  the  goods,  or 
even  of  the  existence  of  the  dock  warrants 
which  made  him  appear  to  be  the  owner. 
It  would  be  to  carry  this  doctrine  much 
too  far  to  apply  it  where  advantage  has 
been  taken  of  a  man's  remissness  in 
looking  after  his  own  interest,  to  invade 
or  encroach  upon  his  rights,  in  the 
absence  of  knowledge  on  his  part  of  any- 
thing done  from  which  his  assent  to  it 
could  reasonably  be  implied. 

The  defence  founded  on  the  allegation 
of  negligence,  remains  to  be  considered. 
That  the  plaintiff,  in  omitting  to  have  the 
goods  transferred  to  his  own  name,  and  to 
have  the  dock  warrants  delivered  over  to 
him,  was  wanting  in  common  prudence ; 
in  other  words,  was  guilty  of  negligence,  I 
cannot  bring  myself  to  doubt.  The 
leg^lature  must  have  proceeded  on  the 
view  that  there  is  default  in  the  owners 
in  such  a  case  (and  I  am  strongly  con- 
firmed  in  this  view  by  the  passing  of  the 
recent  statute),  and  it  appears  to  me  no  an- 
swer to  say  that  he  was  ignorant  of  dock 
warrants  being  issued  in  respect  of  goods 
warehoused  in  the  docks.  A  man  who 
deals  in  a  given  market,  should  make 
himself  acquainted  with  the  course  of 
business  prevailing  there.  Moreover,  he 
knew  that  the  tobacco  was  warehoused  in 
the  bonded  warehouse  of  the  company. 
He  must  have  known  that  the  goods 
would  be  entered  in  the  books  of  the 
company  as  the  goods  of  Hoffmann.  He 
should  at  least  have  taken  care  to  have 
them  transferred  into  his  own  name.  It 
is  no  answer,  as  it  seems  to  me,  to  say 
that  it  is  common  in  the  trade  for  buyers 
of  tobacco  to  leave  the  goods  and  the 
indicia  of  title  in  the  hands  of  the  seller, 
and  that  hitherto  no  dishonest  advant- 
age has  been  taken  of  the  opportunity 
thus  afforded  for  fraud.  The  mercantile 
community  are,  as  a  body,  honourable 
men;  but  experience  unfortunately  tells 
us  that  frauds  occasionally  happen  where 


they  might  least  be  expected.  The  case 
of  Qoodwin  v.  Boharte  (3),  which  was  re- 
cently before  the  Court,  affords  an  ex. 
ample,  and  other  instances  of  a  similar 
character  occur  in  the  books.  In  the 
majority  of  instances  this  occurs,  as  in 
this  case,  from  the  carelessness  of  those 
concerned,  and  the  omission  to  take  the 
precautionary  measures  which  the  regnlar 
course  of  business  would  prescribe.  This 
manner  of  proceeding  is  not  the  less 
imprudent  and  negligent  because  a  num- 
ber of  persons,  confiding  in  the  honesty 
of  those  with  whom  they  have  dealings, 
think  proper,  in  order  to  save  themselves 
trouble,  to  expose  themselves  to  a  like 
risk. 

Evidence  was  gone  into  at  the  trial,  of 
what  was  called  the  practice  in  the 
tobacco  trade  of  following  the  coarse 
pursued  in  the  present  instance  by  the 
plaintiff,  namely,  that  of  leaving,  on  the 
purchase  of  tobacco  in  bond,  the  tobacco 
and  the  dock  warrants  in  the  hands  of  the 
seller,  whether  with  a  view  of  meeting 
the  allegation  of  negligence,  or  as  a  sub- 
stantive answer  in  point  of  law  to  the 
defendant's  claim,  as  amounting  to  a 
usage  of  trade,  it  may  be  difficult  to  say. 
If  the  former,  I  have  given  the  answer 
which  occurred  to  me  ;  namely,  that  that 
which  would  be  negligence  in  one,  does 
not  become  the  less  so  because  others  are 
equally  negligent.  If  the  latter,  two 
answers  present  themselves. 

First,  a  practice,  to  amount  to  a  usage 
of  trade,  must  be  general  and  uniform. 
But  of  this  the  evidence  falls  altogether 
short.  The  plaintiffs'  witnesses  called  to 
prove  the  practice,  while  they  asserted 
that  the  practice  was  common,  fully  ad- 
mitted that  there  were  many  houses  in  the 
trade  who,  when  they  bought  tobacco 
under  similar  circumstances,  insisted  on 
having  the  indicia  of  title  made  over  to 
them. 

Nor  did  these  witnesses  for  a  moment 
deny  that  a  purchaser  was  entitled  to 
have  such  a  demand  complied  with.  This 
being  so,  any  assertion  of  usage  of  trade 
necessarily  fails.  But  besides  this,  a 
usage  of  trade,  like  any  other  custom,  to 
be  valid,  must  be  reasonable.  But  a 
usage  cannot  be  said  to  be  reasonable 
which  enables  a  dishonest  vendor,  through 
the  negligence  of  his  vendee,  to  defraud 
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a  second  parcbaser,  or  pledgee,  by  a  pre- 
tended sale  or  pledge.  Bat  whether  this 
negligence  of  l^e  plaintiff  will,  under  the 
eircnmstances,  give  the  defendant  any 
gronnd  of  complaint  which  can  be  en- 
forced in  point  of  law,  is  a  very  different 
question.  Negligence,  to  afford  a  ground 
of  action  to  one  who  has  suffered  from  it, 
must  have  reference  to  some  duty  which 
the  party  guilty  of  the  negligence  owed 
to  lum.  The  law  is,  in  my  opinion, 
correctly  stated  by  Blackburn,  J.,  in 
Stvan  V.  The  North  British  Australian 
Company  (18),  where,  after  referring  to 
what  was  said  by  Parke,  B.,  in  Freeman  v. 
Cooke  (26),  namely,  that  "  negligence  to 
haye  iJie  ^ect  of  estopping  the  party, 
must  be  the  neglect  of  some  duty  cast 
upon  the  pei*8on  guilty  of  it,"  he  goes  on 
to  say,  "  This,  I  apprehend,  is  a  true  and 
sound  principle.  A  person  who  does  not 
lock  up  his  goods,  which  are  consequently 
stolen,  may  be  said  to  be  negligent  as 
regards  himself;  but,  inasmuch  as  he 
neglects  no  duty  which  the  law  casts  upon 
him,  he  is  not  in  consequence  estopped 
from  denying  the  title  of  those  who  may 
haye,  howeyer  innocently,  purchased 
those  goods  from  the  thief,  except  in 
market  oyert."  The  same  principle  would 
obyiously  apply  to  the  case  of  goods 
fraudulently  sold  or  pledged  by  a  person 
left  in  possession  of  them.  The  rule  thus 
laid  down  is  obyiously  applicable  here. 

The  plaintiff  may  haye  been  negligent, 
and  his  negligence  may  haye  brought  on 
the  defendants  the  loss  of  the  money  they 
haye  adyanced.  But  the  plaintiff  owed 
no  duty  to  the  defendants-— at  least,  no 
duty  which  the  law  can  recognise — either 
as  indiyiduals  or  as  members  of  the  gene- 
ral public. 

The  case  of  Yowig  y.  Grote  (21)  is,  as 
was  pointed  out  in  the  case  just  referred 
to,  plainly  distinguishable.  For  there, 
there  was  a  duty  on  the  part  of  the 
customer  to  use  due  care  in  drawing  the 
cheque,  so  as  to  protect  the  banker 
against  the  risk  of  forgery  in  the  amount 
for  which  the  cheque  was  drawn. 

This  being  so,  I  am  of  opinion  that  the 
negligence  of  the  plaintiff  neither  estops 
him  from  claiming  the  goods  in  question 
from  the  defendimts,  nor  giyes  the  latter 
a  counter-claim  for  the  money  which  they 
Vol.  47.— Q.B.,  C.P.  &  Exch. 


haye  advanced  to  Hoffmann  on  the  secu- 
rity of  the  goods. 

I  am,  therefore,  of  opinion  that  the 
judgment  of  Mr.  Justice  Denman,  in  the 
case  of  Johnson  y.  The  Credit  Lyonais 
Compa/ny  should  be  affirmed. 

With  regard  to  the  judgment  of  Mr. 
Justice  Field  in  Johnson  y.  Blvmienthal^ 
I  feel  bound  to  say  that  the  question 
put  to  the  jury,  and  the  answer  giyen  to 
it,  do  not  appear  to  me  to  be  conclusiye 
of  the  case,  or  sufficient  to  found  the 
judgment ;  and  if  there  were  any  material 
facts  in  dispute,  I  should  think  it  neces- 
sary to  sena  the  case  back  to  a  new  trial. 
But,  as  upon  the  admitted  facts,  the 
plaintiff  is,  for  the  reasons  I  haye  giyen, 
m  my  opinion  entitled  to  judgment^  a  new 
trial  would  be  useless  and  unnecessary. 

In  this  action,  therefore,  I  think  the 
judgment  should  be  affirmed,  and  the 
appeal  dismissed. 

Bbamwell,  L.J. — In  these  cases  I  agree 
in  the  judgment  of  my  Lord  Chief  Justice 
and  my  brother  Brett ;  but  I  propose  to 
add  some  remarks  of  my  own,  for  this 
reason : — ^It  has  been  laid  down  that  the 
"entrusting"  under  the  Factors  Acts 
must  be  to  a  factor  or  agent  as  such,  but 
the  language  of  the  statute  has  not,  as  it 
seems  to  me,  been  critically  examined 
to  shew  that  that  is  the  meaning  till 
Mr.  Thesiger  did  so  in  these  cases.  The 
following  obseryations  are  for  the  same 
purpose.  On  examination  it  will  be  found 
that  the  defence  on  those  acts  in  these 
cases  turns  on  the  2nd  section  of  6  Geo.  4. 
c.  94  For  5  &  6  Vict.  c.  39.  s.  1,  so  far 
as  these  cases  are  concerned,  only  repeals 
the  proyiso  in  the  2nd  section  of  6  Geo.  4. 
as  to  the  pledgee  not  haying  notice.  But 
to  understand  this  2nd  section  of  6  Geo.  4. 
and  shew  that  it  alone  could  apply  to 
these  cases,  it  is  necessary  to  examine 
seyeraJ  of  the  clauses  of  the  statutes  called 
Factors  Acts.  The  1st  section  of  the  first 
of  them  (4  Geo.  4)  enacts  that  any 
person  entrusted  for  the  purpose  of  sale 
with  any  goods,  and  by  whom  they  shall 
be  shipped,  or  when  shipped  in  his  name 
by  any  other  person,  shall  be  deemed  to 
be  the  true  owner  so  far  as  to  entitle  the 
consignee  to  a  lien  thereon  for  adyances. 
It  is  manifest  that  this  only  applies  to 
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cases  where  the  person  in  whose  name  the 
goods  are  shipped  is  entrusted  with  them 
for  the  purpose  of  sale.  And  it  only 
applies  to  advances  hj  consignee  to  the 
person  in  whose  name  goods  are  shipped. 
The  2nd  section  says  that  any  person 
may  make  advances  on  goods  or  bills  of 
lading  to  consignees  thereof,  but  only  to 
the  extent  of  the  interest  of  the  consignee. 
This  section,  then,  would  enable  a  con- 
signee who  had  a  lien  for  advances  by 
Common  Law,  or  by  the  1st  section,  to 
give  a  right  to  the  same  extent  to  another. 
But  as  far  as  the  statute  is  concerned,  it 
only  confers  a  title  to  a  consignee  whose 
goods  are  entrusted  to  a  person  for  sale  and 
shipped  in  his  name. 

The  next  Act  is  the  6  Geo.  4.  c.  94.  By 
section  1,  "  any  person  entrusted,  for  the 
purpose  of  consignment  or  of  sale,  with 
goods  which  he  has  shipped  in  his  own 
name,  is  to  be  deemed  the  true  owner — 
with  the  same  powe^  as  in  the  former 
statute.  Here  also  there  must  be  an 
entrusting  for  sale  or  consignment.  But 
the  section  contains  a  further  provision 
with  laoguage  different  from  the  first  Act : 
"  any  person  in  whose  names  goods  shall 
be  shipped  by  aoy  other  person  shall  be 
deemed,  Ac.'*  This  does  not  say  in  words 
**  any  person  entrusted  for  sale,"  but  it 
must  mean  so ;  because  it  is  impossible  to 
suppose  that  there  was  to  be  a  difference 
between  a  case  where  goods  are  shipped 
by  A.  in  his  own  name,  and  one  whose 
goods  are  shipped  in  A.'s  name  by  B.  It 
is  also  obvious  that,  if  taken  literally, 
stolen  goods  might  be  shipped  in  some- 
body's name  by  the  thief,  so  as  to  give 
that  person  a  right  in  respect  of  advances. 
But  the  matter  is  concluded  by  the  last 
proviso'  in  that  section  which  supposes 
that  it  only  applies  "  where  goods  are  en- 
trusted for  the  purpose  of  consignment  or 
sale."  The  only  difference  then  between 
this  section  and  the  4  Geo.  4  is,  that  the 
latter  Act  includes  the  case  of  goods  en. 
trusted  for  consignment,  in  addition  to 
that  of  goods  entrusted  for  sale.  The 
2nd  section  of  6  G^o.  4,  which  is  that  on 
which  this  case,  as  far  as  the  I^^aclors  Acts 
are  concerned,  depends,  has  a  more  ex- 
tensive  operation  than  the  previous  pro- 
visions. They  only  apply  to  consignees 
uuder  shipment.     This  section  applies  to 


all  cases  where  persons  are  entrusted 
with  and  in  possession  of  bills  of  lading, 
wan^nts,  certificates  which  suppose  a 
right  to  the  possession  of  goods.  It  does 
not  mention  "goods"  themselves.  It 
provides  that  it  shall  not  apply  where  by 
the  document  or  otherwise  there  is  notice 
that  the  person  entrusted  is  not  the  true 
owner  of  the  goods,  so  that  possession  by 
A.  of  a  bill  of  lading  to  the  order  of  B., 
would  not  be  within  the  section.  It  says 
that  the  person  entrusted  shall  be  deemed 
the  true  owner  of  the  goods,  so  as  to  give 
validity  to  contracts  for  sale  and  dis- 
position or  pledge  thereof.  It  does  not 
say  "  &ctor  "  or  "  agent  "  entrusted,  but 
"  person."  What  is  the  "  entrusting"  and 
who  is  the  "  person  "  within  this  section  ? 
Must  the  entrusting  be  to  a  person  who  is 
factor  or  agent,  and  to  him  to  act  as  such 
&ctor  or  agent,  or  does  it  apply  wherever 
possession  of  the  document  is  given  to 
another  by  the  person  entitled  P  Argu- 
ments can  be  found  to  shew  it  does.  I 
believe  ,  the  documents  specified  in  the 
statute  always  mention  the  name  of  the 
person  entitled,  so  that  if  the  true  owner 
has  endorsed  the  document,  or  allowed  it 
to  be  made  out  in  another's  name,  there 
is  ground  for  saying  that  he  is  2^  ^  oum 
act  no  longer  the  true  or  apparent  owner 
of  the  goods,  or  has  given  the  power,  or 
apparent  power,  of  disposing  of  these 
goods  to  the  holder  of  the  warrant.  The 
following  considerations,  however,  seem 
to  me  conclusive  the  other  way : — ^As  I  said 
before,  '*  goods  "  are  not  mentioned.  In 
the  3rd  section,  however,  goods  only  are, 
and  not  bills  of  lading  and  other  docu- 
ments. It  does  seem  impossible  to  sup- 
pose it  was  meant  that  entrusting  a  clerk 
or  other  person  with  bare  possession  of 
a  bill  of  lading  should  enable  that  person 
to  dispose  of  the  goods  mentioned  in  it, 
and  that  entrusting  with  possession  of  a 
document  of  title  would  have  greater 
effect  than  entrusting  with  goods.  Further,, 
by  6  Geo.  4.  sec.  1,  consignees  can  pledge 
bills  of  lading,  but  only  where  entrusted 
therewith  for  sale  or  consignment.  It 
cannot  be,  then,  that  section  2  means  that 
any  person  entrusted  with  the  possession 
merely,  can  pledge  them.  Further,  by 
section  4,  persons  may  buy  goods  of 
known  agents  entrusted  th^with,  and 
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pay  them  in  the  ordinary  conrse  of  busi- 
ness,  and    without  notice    of   want  of 
authority.     This  would  also  seem  to  be 
the  law,  independently  of  statute.     But 
the   "person"    who    oan    pledge    must 
surely  be  a  person  of  the  same  character 
as  the  one  i3a&t  can  sell,  namely,  an  agent. 
Section  5  enacts  that  it  shall  be  lawful  to 
accept  and  take   goods  or  ''any  such 
document  as  aforesaid''   in  deposit  or 
pledge  from  any  such  factor  or  agent, 
though  known  to  be  such,  but  so  as  to 
get  no  greater  right  than  could  have  been 
enforced  by  such  Bbctor  or  agent.   In  this 
section  "  factor  "  is  mentioned  for  the  first 
time,  **  agent  **  occurred  in  the  preceding 
section.     It  goes  further  than  section  2  of 
the  former  Act  in  the  following  particu- 
lars : — It  is  not  limited  to  consignments 
and  bills  of  lading,  nor  to  cases  where  there 
is  no  notice  that  the  pledger  is  an  agent. 
What  is  the  meaning  of  such  "  fieustor  "  or 
"agent,''    &ctor    not    being   previously 
named  P     The  2nd  section  of  4  Oeo.  4  is 
onrepealed.     It  cannot  be  that  the  con- 
signee must  be  entrusted  for  sale,  but 
the   &ctor  need  not  be.     It  seems   to 
follow,  then,  that  such  factor  or  agent 
as  is   mentioned  in  section    5    of   the 
6  Qeo,  4,  is  a  fiu^tor  or  agent  entrusted 
for  consignment  or  sale.     This  is  con- 
firmed l^  section    6,   which   says  that 
the  true  owner  may  recover  his  goods 
from  his  &ctor  or  agent  before  the  same 
are  sold  or  pledged.    This  supposes  that 
** person  entrusted"  in  section  2  means 
as  factor  or  agent,  and  agent  in  the  nature 
of  £Ebctor.    Again,  section  7  recites,  "  it  is 
expedient  to  prevent  the  improper  de- 
posit or  pledge  of  goods  entrusted  or  con- 
signed as  aforesaid  to  factors  or  agents," 
and  then  enacts  that  if  any  such  factor  or 
agent  shall  deposit  or  pledge  any  goods 
entrusted  or  consigned  as  aforesaid  to  his 
care  or  management,  or  any  of  the  said 
docnmenta  so  possessed  or  entrusted  as 
aforesaid  in  violation  of  good  &ith,  he 
shall  be  guilty  of  a  misdemeanour ;  and 
in  the   next    sections   "principals"  are 
spoken  of.     Further,  the  preamble  of  5 
&  6  Vict.  c.  89  supposes  that  the  en- 
tmsting  is  to  an  agent,  and  that  pledges 
are  only  to  be  valid  where  sales  would 
be ;  and  it  enacts,  any  agent  who  shall  be 
entrusted  with  the  possession  of  goods  or 
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of  documents  of  title  to  goods  shall  be 
deemed  to  be  the  owner,  so  &r  as  to  give 
validity  to  pledges,  <fec.,  bona  fide  made 
though  the  pledgor  was  only  an  agent. 
This,  in  effect,  repeals  the  qualification  in 
the  former  Act  as  to  notice,  and  shews 
conclusively  that  the   "  entrusting "   in 
6  G^.  4.  s.  2  must  be  to  a  person  who 
is  an  agent,  and  necessarily,  therefore,  an 
entrusting  to  him  as  such,  because  it  is 
absurd  to  suppose  that  the  entrusting 
must  be  to  a  factor  or  ageut,  but  need 
not  be  to  him  as  such.    The  consequences 
would  be  that  a  sugar  warrant  left  for  safe 
custody  with  a  tobacco  broker  might  be 
pledged  by  him  though  he  could  not  sell. 
In  the  result,  it  seems  to  me,  that  the 
combined  effect  of  the  first  two  statutes 
is,  by  section  1  of  4  Geo,  4,  and  section 
I  of  6  Geo.  4,  persons  in  whose  names 
goods  are  shipped,   who  are   entrusted 
therewith  for  sale  or  consignment,  shall 
be  deemed  to  be  the  true  owners,  so  as  to 
entitle  consignees  without  notice  to  a  lien 
for  advances.  By  the  2nd  sections  of  both 
Acts,  consignees  of  goods  may  pledge 
them  on  the  bill  of  lading  thereof^  and 
fikctors  or  agents  in.  the  nature  of  factors 
entrusted  with  bills  of  lading  and  war- 
rants to  deal  with  them  as  factors,  may 
make  valid  contracts  of  sale  or  pledge  as 
to  them  to  persons  not  having  notice; 
where  there  is  notice,  then,  the  contract 
of  sale  is  only  valid  to  the  extent  of  the 
pledgor's  interest.     Unless  **  person  en- 
trusted"  in    section    2    of    6   Geo.  4. 
means  fi^ctor  or  agent  entrusted  as  such, 
that  section  will  differ  in  that  particular 
from  aU  the  others  of  all  three  statutes. 
It  will  appear  from  this  that  Lord  Teu- 
terden,  as  quoted  Law  Rep.  10  C.P.  361, 
is  not  quite  accurate.     He  says,  ''The 
person   in  whose   name  the  goods  are 
shipped  is  to  be  deemed,"  &c.    He  should 
have  added  "  where  entrusted  therewith 
for  sale  or  consignment."      There    are 
other  provisions  in  these  Acts  not  neces- 
sary to  be  mentioned  further.     The  cases 
before  us  turn  on  these  provisions,  and 
not  on  those  of  6  &  6  Vict.  c.  39,  which 
is  only  important  in  these  cases  as  shew- 
ing the  meaning  of  the  former  Acts.    Sec 
tion  6  may  be  referred  to.     It  makes  it  a 
misdemeanour  for  an  agent  "entrusted 
as  aforesaid,"  for  his  own  benefit  aad  in 
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violation  of  good  &ith,  to  make  any  d&> 
posit,  &c,f  of  sncli  goods  or  documents 
"  contrary  to  or  without  such  authority." 
In  the  present  case  there  was  no  entrust- 
ing to  Hofimann  as  an  agent,  nor  indeed  at 
all.     I  have  not  forgotten  that  by  section 
4  of  5  &  6  Vict.,  *'an  agent  entrusted 
as  aforesaid,  and  possessed  of  such  docu- 
ment of  title  obtained  by  reason  of  such 
agent  havinff  been  entrusted  with  the 
possession  of  goods,  shall  be  deemed  to 
be  entrusted  with  the  possession  of  the 
goods,  and  that  he  shall  be  deemed  to  be 
possessed  'of   such  goods  or  documents, 
whether  the  same  shall  be  in  his  actual 
custody  or  be  held  by  another  subject  to 
his  control."     But  in  those  cases  iJiere  is 
an  entrusting  as  agent.     Here  there  was 
nothing  of  the  sort.     The  plaintiff,  the 
vendee  from  Hoffmann,  left  the  goods  in 
the  control  of  Hoffinann  because  they  stood 
in  Hoffmann's  name.     But  he  leh  them 
there,  not  that  Hoffmann  should  deal  with 
them  as  his,  or  as  a  factor  or  a^nt,  but 
that  he  might  forward  them  to  him  or  his 
order,  in  pursuance  of  the  practice  that 
existed  in  dealings  between  them,  and 
which,  therefore,  was  part  of  the  contract 
between  them  of  vendor  and  purchaser. 
The  case  may  be  tested  thus :  Suppose 
Hoffmann  was  indicted  under  section  7 
of    6   Geo.  4,  would  it  be  possible  to 
make  out  that  he  was  such  ''&ctor  or 
agent  "  as  there  mentioned  P     I  am  of 
opinion,  therefore,  that  these  cases  are  not 
within  the  Factors  Acts ;  that  the  question 
turns  on  section  2  of  6  Geo.  4 ;  that  the 
"person  entrusted"  there,  means  "factor  or 
agent  entrusted  as  such;  "  but  Hoffmann 
was  not  entrusted  by  the  plaintiff  as  his 
factor  or  agent.  The  40  &  41  Vict.  c.  39  is 
not  retrospective,  otherwise  the  case  would 
be  within  section  3  of  that  statute,  if  the 
continued  possession  of  goods  by  a  vendor 
is  within  it.     One  may  observe  that  it 
shews  what  words  would,  and  consequently 
what  do  not  include  the  present  case. 

I  need  say  nothing  on  the  other  point, 
except  that  I  agree  with  the  Lord  Chief 
Justice  and  my  brother  Brett. 

Brett,  L.J.— The  first  of  these  cases 
was  tried  before  Field,  J.,  and  a  special 
jury,  the  second  before  Denman,  J.,  with- 
out a  jury.  In  the  first  case  the  only  ques- 
tion  proposed  on  behalf  of  the  defendant 


for  the  consideration  of  the  jury,  and  the 
onlv  question  left  to  them  was,  whether  the 
plaintiff  did  give  to  Hoffmann  authority  or 
ostensibleauthority  to  deal  with  the  goods 
as  owner,  or  aa  agent  with  authority  to 
pledge?  The  jury  answered  certainly 
not.  It  was  admitted  that  Hofi&nann  was 
originally  the  owner  of  the  tobacco ;  that 
he  had  sold  it  to  the  plaintiff  so  as  to  pass 
the  property  in  it  to  the  plaintiff;  that 
the  toba<3CO  was  only  left  in  bond  in  Hoff- 
mann's name  in  order  to  avoid  payment 
by  the  plaintiff  of  duty  until  the  tobacco 
should  be  forwarded  to  him  by  Hoffinann 
on  request  as  the  plaintiff  might  require 
it.  It  was  admitted  that  this  was  an 
ordinary  practice  in  the  tobacco  import 
trade.  It  was  expressly  admitted  that 
there  was  no  negligence  on  the  part  of 
the  plaintiff  in  leaving  the  goods  in  bond 
and  in  Hoffmann's  name. 

It  was  admitted  on  behalf  of  the  plain- 
tiff that  Hoffmann,  besides  being  an  im- 
porter  and  seller  of  tobacco  on  his  own 
account,  did  carry  on  the  business  of  a 
tobacco  broker  or  factor.  Upon  this  last 
admission  it  was  submitted  to  the  learned 
Judge  that  notwithstanding  the  finding 
of  the  jury  the  defendant  was  entitled  to 
judgment.  The  proposition  submitted  to 
us  was,  that  the  defendant  was  entitled 
to  judgment  because  the  goods  were  in- 
tentionally left  by  the  plaintiff  in  the 
apparent  possession  of  a  man  whose  busi- 
ness or  a  branch  of  whose  business  it  was 
to  sell  that  sort  of  goods.  Whether  this 
was  alleged  to  be  by  virtue  of  the  Factors 
Acts,  or  as  conclusive  evidence  in  favour 
of  the  defendant  of  the  proposition  which 
was  submitted  to  the  jury,  is  not  clear. 
In  either  view  the  learned  Judge  gave 
judgment  for  the  plaintiff. 

In  the  second  case  Denman,  J.,  deter- 
mined the  same  question  of  law  in  the 
same  way,  and  found  on  the  questions  of 
fact  "  that  the  plaintiff  only  left  the  pos. 
session  and  control  of  the  documents 
respecting  the  tobacco  in  the  power  of 
Hoffinann  as  his  agent  for  the  purpose  of 
forwarding  the  tobacco  to  him  or  to  his 
order ;  that  Hoffmann  was  a  mere  vendor 
to  the  plaintiff,  who  was,  in  accordance 
with  the  practice  of  the  trade,  left  in 
possession  of  the  goods  in  bond  so  as  to 
avoid  premature  payment  of  duty,  under- 
taking to  clear  and  forward  the  goods  for 
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the  plaintiff  as  required ;  that  under  such 
circomBtances  Hoffmann  was  not  in  law 
or  in  foot  instructed  by  the  plaintiff  as 
agent,  qtta  sale  or  pledge,  or  dealing  of 
any  kind  of  or  in  the  goods." 

The  learned  Judge  held,  as  a  matter  of 
law  upon  such  finding  of  facts,  that 
neither  the  9th  or  10th  paragraphs  of 
the  defendant's  statement  of  defence  was 
proved. 

There  was  no  allegation,  it  will  be  ob- 
served, in  either  6f  these  paragraphs  or 
in  any  other  part  of  the  statement  of 
defence,  that  the  plaintiff  had  been  guilty 
of  negl^nce. 

It  seems  to  me  that  the  evidence  in  the 
two  cases  was  substantially  to  the  same 
effect,  and  that  the  findings  of  fact  and 
rulings  of  law  are  substantially  the  same. 
It  follows  that  the  questions  are — 

1.  Can  the  findings  of  fact,  which  in 
neither  case  include  a  finding  of  negli- 
gence on  the  part  of  the  plaintiff,  be  set 
aside  as  unsatis&ctory  ? 

2.  If  not,  are  the  transactions  of  the 
defendants  respectively  protected  by  the 
Factors  Acts  ? 

3.  Or,  in  consequence  of  the  plaintiff's 
conduct,  though  he  was  not  guilty  of 
negligence  ? 

4.  Or,  was  there  evidence  of  neglijgence 
on  the  part  of  the  plaintiff  so  striking  as 
to  oblige  the  Court  to  s&ad  the  first  case 
to  a  new  trial,  and  to  enter  judgment  for 
the  defendants  in  the  second  case  as  upon 
a  re-hearing  ? 

Omitting  for  the  present  the  question 
of  negligence  on  the  part  of  the  plaintiff, 
I  think  that  the  answer  of  the  jury  in  the 
first  case,  and  the  findings  of  fact  by  the 
learned  Judge  in  the  second  case,  cannot 
be  set  aside  by  us.  It  follows  that  Hoff- 
mann was  not  entrusted  by  the  plaintiff 
with  the  possession  either  of  the  goods 
or  of  the  documents  of  title  as  an  agent 
for  sale  or  pledge,  or  in  order  to  carry  out 
any  part  of  a  contract  of  sale  or  pledge, 
but  if  entrusted  as  an  agent  at  all,  only 
at  the  utmost  as  agent  to  hold  the  goods 
in  custody,  and  the  documents  for  the 
purpose  of  clearing  the  goods  and  forward- 
ing them  to  tiie  plaintiff,  or  his  order  or 
request.  Under  such  a  state  of  facts,  I 
am  of  opinion  that  the  cases  of  Fuenies  v. 
MmUs  (9)  and  Oole  v.  The  North-Westem 
Bank  (2)  are  conclusive  authorities  on  the 
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construction  of  the  Factors  Acts,  and  that 
the  transactions  of  the  defendants  are  not 
protected  by  the  Factors  Acts.  If  the 
plaintiff  was  guilty  of  no  negligence,  and 
did  not  give  either  authority  or  ostensible 
authority  to  Hoffinann  to  pledge  the  to- 
bacco, the  defendants  cannot,  I  think,  be 
protected  by  any  principle  of  law  indepen- 
dent of  the  statutes.  There  is  nothing 
done  by  the  plaintiff  to  estop  him  from 
maintaining  against  the  defendants  his 
rights  of  ownership. 

The  only  question  remaining  is  that  as 
to  the  alleged  negligence  of  the  plaintiff, 
and  the  consequences  of  such  negligence 
should  it  exist.  The  negligence  suggested 
is  the  omission  to  have  the  tobacco  trans- 
ferred into  his  own  name  at  the  dock 
bonded  warehouse,  or  to  have  the  dock 
warrants  or  delivery  orders  transferred  to 
him  by  Hoffmann.  But  in  the  face  of  the 
finding  of  a  mercantile  jury  in  one  of  the 
present  cases,  and  the  admission  in  both 
that  what  the  plaintiff  did  was  what  many 
mercantile  men  have  up  to  this  time  habi- 
tually done,  and  that  to  do  otherwise  was 
an  exception,  I  feel  that  we  ought  not  to 
hold  that  in  the  present  cases  the  plaintiff 
was  guilty  of  negligence,  and  therefore 
that  we  have  not  to  consider  what  the 
consequences  of  such  negligence  might  be. 
I  am,  therefore,  of  opinion,  that  both 
judgments  ought  to  be  affirmed  with  costs 
(27). 

Judgments  affirmed: 


Solicitors— Chester,  Urquhart,  Mayhew  &  Holden, 
agents  for  Bailey  &  Read,  Bolton,  for  plaintiffs ; 
Michael,  Abrahams  &  Roffey,  for  the  Credit 
Lyonnais  Company;  Munton  &  Morris,  for 
Bliunenthal. 


(27)  The  law  is  now  altered  by  40  &  41  Vict, 
c.  39  (The  Factors  Act  Amendment  Act,  1877). 

By  section  3  of  that  Act  where  vendors  are  per- 
mitted to  retain  the  documents  of  title  to  the 
goods  sold,  sales  by  such  vendors  or  any  person 
or  agent  entrusted  by  them,  are  made  **  as  valid 
and  effectual  as  if  such  vendor  or  other  person 
were  an  agent  or  person  entrusted  by  the  vendor 
with  such  documents  within  the  meaning  of  the 
principal  Acts.*' 

Section  4  contains  a  similar  provision  with  re- 
gard to  rendees  permitted  to  have  possession  of 
documents  of  title  to  goods. 
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IN  THE  COURT  OF  APPEAL.] 
1878     1 

Jan    14     f  TATLOR  V.  NETILLE.* 

Dramatic  Oopyrt^ht  Acts — Bi^ht  of  Bc- 
presentation  —  Penalties  —  Assignment  of 
'*  London  Right  "^S  f  4  Will.  4.  c,  15, 
sections  1,  2— -4  ^  5  Vid.  c,  45.  s,  22. 

The  plaintiff,  the  author  of  a  drwma^ 
entered  into  the  follounng  agreement  with 
B,  <$•  E. :  "  Received  of  Messrs.  B.  ^  E.  the 
srmh  of  7 hi,  in  part  paym^it  of  150Z.  for  the 
London  right  of  a  piece  to  he  called  'Ticket 
of  Leave,*  the  residue  to  he  paid  at  21,  per 
night,  after  the  first  twenty^five  nights  of 
the  representation  of  the  sams,'' 

In  an  action  against  the  defendant  for 
representing  the  piece  without  license,  the 
Judge  at  the  trial  having  fotmd  that  the 
term  "  London  right  '*  meant  the  whole  of  the 
plaintiff  *s  right  of  representation  in  London, 
and  that  the  license  was  to  B,  8f  E,  and 
their  assigns, — Held,  that  the  plaintiff 
could  hring  no  action  for  penalties  under 
3^4  Will,  4a,  c,  15,  in  respect  of  repre- 
sentations in  London,  except  as  trustee  for 
B.  ^  E,  or  their  assigns. 

This  was  an  appeal  from  a  judgment 
entered  at  the  trial,  before  Manistj,  J., 
without  a  jury. 

The  plaintiff  is  the  author  of  "The 
Ticket  of  Leave  Man  '*  and  other  dramas. 
In  the  year  1863  he  entered  into  an 
amement  with  Messrs.  Robson  &  Emden, 
wno  were  both  actors  and  theatrical  ma- 
nagers, the  effect  of  which  is  shewn  by 
the  following  receipt : — 

"  May  16,  1863.— Received  of  Messrs. 
Robson  &  Emden  the  sum  of  75Z.  in  part 
payment  of  150/.  for  the  London  right  of 
a  piece  to  be  called  *  Ticket  of  lieave,* 
the  residue  to  be  paid  at  21  per  night 
after  the  first  twenty-five  nignts  of  the 
performance. 

"  Tom  Taylor." 

Robson  A  Emden  (both  since  dead) 
assigned  their  rights,  under  this  agree- 
ment, to  Lacey,  and  Lacey  to  French. 

In  1875,  the  defendant  brought  out 
the  piece  at  the  Olympic  Theatre,  with 
the  consent  of  Mr.  Taylor,  to  whom  he 
paid  21,  per  night  for   the   permission. 

»  Coram  Bramwell,  L.J. ;  Brett,  L.J. ;  and 
Cotton,  L.  J. 


Thereupon  Mr.  French  claimed  a  right 
to  penalties,  as  assignee  of  the  original 
license  given  to  Robson  &  Emden,  and 
the  defendant,  under  a  threat  of  pro- 
ceedings,  ceased  to  pay  the  plaintiff,  and 
paid  the  21,  per  week  to  French  instead. 
The  plaintiff,  then,  for  the  purpose  of 
trying  the  right,  brought  this  action  for 
penalties,  under  3  &  4  Will.  4.  o.  15. 
Notice  of  the  action  was  served  on  Mr. 
French,  and  an  order  was  made  that  the 
action  should  be  defended  by  French  in 
the  name  of  Neville,  who  should  indem- 
nify the  plaintiff  against  extra  costs  in- 
curred by  the  joinder  of  French. 

At  the  trial,  the  learned  Judge  found 
upon  the  evidence  that  the  phrase  '*  Lon- 
don right "  in  the  receipt  meant  the  whole 
of  the  plaintiff's  rights  with  regard  to  the 
representation  of  the  piece  in  London, 
during  the  continuance  of  his  interest; 
and  that  Messrs.  Robson  So  Emden  had 
acquired  by  the  agreement  an  assienable 
interest  in  such  rights;  and  held  that 
consequently  the  plaintiff  had  no  further 
power  to  restrain  representations  in  Lon- 
don, or  to  sue  for  penalties,  except  as 
trustee  for  French,  and  that  this  action 
would  not  lie.  Judgment  being  entered 
for  the  defendant,  the  plaintiff  appealed. 

WUlis  and  Crump,  for  the  plaintiff. — 
The  3  <fe  4  Will.  4.  c.  15  (1)  was  passed  to 

(1)  By  3  &  4  Will.  4.  c.  16.  s.  1,  it  is  enacted 
that  the  author  of  any  dramatic  piece  shall  hare 
as  his  property  the  sole  right  of  representing  it» 
or  causing  it  to  be  represented  at  any  place  of 
dramatic  entertainment  in  any  part  of  Uie  British 
dominions. 

By  section  2,  "  that  if  any  person  shall,  during 
the  continuance  of  such  sole  liberty  as  afore- 
said, contrary  to  the  intent  of  this  Act,  or  right 
of  the  author  or  his  assignee,  represept  or  cause 
to  be  represented,  without  the  consent  in  writing 
of  the  author,  or  other  proprietor,  first  had 
and  obtained,  at  any  place  of  dramatic  entertain- 
ment within  the  limits  aforesaid,  any  such  pro- 
duction as  aforesaid,  or  any  part  thereof,  every 
such  offender  shall  be  liable  for  each  and  every  s-uch 
representation  to  the  payment  of  an  amount  not 
less  than  40^.,  or  to  the  full  amount  of  the  benefit 
or  advantage  arising  from  such  representation, 
or  the  iigury  or  loss  sustained  by  the  plaintiff 
therefrom,  which  ever  shall  be  the  greater  da- 
mages to  the  author  or  other  proprietor  of  such 
production." 

By  6  &  6  Vict.  c.  46.  s.  22—'*  No  assignment 
of  any  book,  consisting  of  or  containing  a  dramatic 
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give  authors  of  dramatic  pieces  the  sole 
right  to  represent  them ;  hnt  the  assign- 
ment of  snch  a  right  before  5  &  6  Vict.  c. 
45  was  merely  a  matter  of  implication 
from  the  assignment  of  the  copyright — see 
Cumberland  y.  Planche  (2).  Bnt  the  4  & 
5  Vict.  c.  45.  s.  22,  yirtuallj  separates 
the  two  rights.  The  copyright  is  one  in- 
divisible  right  which  cannot  be  assigned 
in  part,  and  so  is  the  right  to  represent. 
The  plaintiff  therefore  conld  not  part 
with  the  ''London  right"  to  represent 
the  piece  even  if  he  wonld,  in  the  sense  in 
which  the  learned  Judge  found  at  the  trial. 
This  is  really  only  a  personal  license 
to  act  the  drama  at  a  particular  place,  and 
passes  no  property.  The  property  in  the 
right  is  still  in  the  plaintiff,  who  is  the 
only  person  who  can  sue— see  Jeffery  y. 
Boosey  (3),  where  Lord  St.  Leonards 
says,  at  p.  113,  "The  assignment  was 
expressly  confined  to  publication  in  this 
country.  Now,  if  there  is  one  thing 
which  I  should  be  inclined  to  represent 
to  your  Lordships  as  more  clear  than  any 
other  in  this  case,  it  is  that  copyright  ia 
one  and  indivisible."  The  assignment 
must  be  by  writing  attested  by  two  wit- 
nesses, under  8  Anne,  c.  19  (see  Jefferies 
y.  Bootey  (3),  p.  114),  and  a  mere  license 
is  not  equivalent  to  an  assignment  of  the 
author's  rights — Power  y.  Walker  (4). 
Sh^herd  v.  Conquest  (5)  shews  that 
right  of  representation  stands  on  the 
same  footing  as  copjrright. — See  per 
Jervis,  G.J.,  at  p.  436.  Lacey  v.  Bhys 
(6)  was  a  question  of  registration,  and 
did  not  shew  that  a  mere  license  had 
the  effect  of  an  assignment.  See  also 
Lover  y.  Dauidson  (7).  Bobson  &  Em- 
piece  or  muflical  ccmposition  shall  be  holden  to 
conrey  to  the  assignee  the  right  of  representing 
or  performing  sucli  dramatic  piece  or  musical 
composition,  unless  an  entry  in  the  said  register 
book  shall  be  made  of  such  assignment,  wherein 
shall  be  expressed  the  intention  of  the  parties 
that  snch  right  shall  pass  by  such  assignment." 

(2)  1  Ad.  &  E.  680 ;  8.  c.  6  Law  J.  Rep.  K.B. 
194. 

(3)  4  H.L.  Cas.  815 ;  s.  c  24  Law  J.  Rep.  Exch. 
81. 

(4)  4  Campb.  8. 

(5)  17  Com.  B.  Rep.  427  j  s.  c.  26  Law  J.  Rep. 
C.P.  127. 

(6)  4  B.  &  S.  783 ;  s.  c.  33  Law  J.  Rep.  Q.B. 
167. 

(7)  1  Com.  B.  Rep.  N^.  182« 
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den  had  the  right  of  representation  at 
any  theatre  in  London,  and  nothing 
more.  The  way  to  obtain  an  assign- 
ment of  the  plaintiff's  interest  is  laid 
down  bj  statute,  and  that  method 
has  not  been  followed.  Again,  eyen  if 
Bobson  &  Emden  had  a  right  which  they 
could  assign,  the  defendant  is  not  their 
assignee,  and  has  no  right  under  the 
agreement. 

/.  J,  Powell  and  Kydd^  for  the  defend- 
ants, were  not  heard. 

Bramwbll,  L.J. — I  do  not  think  we 
need  trouble  Mr.  Powell.  I  am  of  opinion 
that  this  judgment  should  be  affirmed. 
The  plaintiff  was  at  one  time  the  owner 
of  the  whole  right  of  representation  of 
this  play.  He  was  the  author  of  the 
play,  and  had  the  whole  and  sole  liberty 
of  representing  it  within  the  meaning  of 
section  2.  Then  it  is  argued  that  this 
right  still  continues  in  the  plaintiff,  as 
far  as  the  property  in  such  right  is  con- 
cerned; and  Mr.  Willis  says  that  eyen 
if  he  had  tried  he  could  not  haye  parted 
with  that  property ;  for  which  proposition 
he  cites  the  judgment  of  Lord  St. 
Leonards  in  Jefferies  y.  Boosey  (3).  Now, 
whether  the  rules  as  to  copyright  apply 
to  this  kind  of  property  or  not  does  not 
matter  in  the  present  case.  And  I  am 
of  opinion  that  Mr.  Willis  is  right  in 
saying  that  there  has  been  no  assign- 
ment, technically  speaking,  of  the  title 
of  the  plaintiff.  Then  the  defendant  has 
represented  the  piece ;  and  if  he  has  done 
so  without  the  consent  in  writing  of  the 
author,  he  would  be  liable  under  the 
Act.  But  I  am  of  opinion  that  he  has 
not  represented  the  piece  without  the 
consent  of  Mr.  Taylor,  but  with  his 
consent.  Mr.  Taylor  has  signed  a  consent 
in  the  form  of  a  receipt  to  Bobson  .<& 
Emden,  and  that  is  a  consent  which 
justifies  Neyille  in  producing  the  play, 
and  is  within  the  terms  of  the  Act  or 
Parliament.  He  licensed  them  to  per- 
form the  piece  so  &r  as  the  right  ot 
representation  can  be  giyen  by  hceuse, 
which  it  undoubtedly  can,  for  no  doubt 
the  author  could  giye  Bobson  io  Emden 
the  ri^ht  and  the  sole  right  to  represent 
the  piece  in  London.  I  should  haye 
thought  that)  except  on  grounds  analo« 
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Taylor  t.  NeviUe  (App.). 

gous  to  the  rale  that  a  grant  to  A. 
alone  confers  merely  an  estate  for  life, 
fche  docnment  in  question  would  confer 
on  them  a  right  to  be  exercised  by  them- 
selves and  such  persons  as  they  should 
authorise.  For  suppose  the  right  had 
been  granted  to  persons  who  were  neither 
actors  nor  lessees  of  a  theatre,  but  merely 
speculators,  would  it  have  been  nothing 
but  an  empty  grant?  I  should  think 
not.  The  witnesses  say  it  is  a  grant  of 
a  right  to  them  and  their  assigns  or 
licensees  during  the  continuance  of  Mr. 
Taylor's  interest.  I  am  perfectly  satisfied 
with  the  judgment  of  Mr.  Justice  Manisty, 
who  believed  them.  There  is  no  one  whose 
intelligence,  veracity  and  skill  would  have 
been  more  relied  on  than  Mr.  Taylor's  if 
he  had  come  as  a  witness  to  prove  the 
contrary,  but  he  has  not  come.  That 
being  so,  if  Mr.  Taylor  had  recovered  in 
this  action  he  would  have  been  bound  to 
hand  over  the  proceeds  to  Mr.  French. 
Can  he  then  maintain  his  action  under 
present  circumstances,  where  Mr.  French 
is  made  practically  the  defendant?  It  is 
almost  impossible  to  conceive  that  he 
can.  Mr.  Willis  questions  whether  there 
is  a  coiisent  within  the  Act,  but  the 
Act  does  not  say  that  the  consent  is  to 
be  given  to  any  person  representing  the 
play,  but  only  that  penalties  may  be 
recovered  if  any  person  shall  cause  it  to 
be  represented  without  consent.  But  if 
a  license  is  given  by  the  author  to  A. 
and  anyone  that  A.  authorises,  and  A. 
authorises  B.  to  represent  the  play,  then 
there  is  a  consent  in  writing  from  the 
author  to  B.  Then  suppose  all  the  other 
points  to  be  decided  in  favour  of  the 
plaintiff,  yet  as  the  plaintiff  has  granted 
to  Bobson  So  Emden,  their  assigns, 
licensees  and  persons  authorised  by 
them,  the  right  and  the  exclusive  right 
to  represent  this  piece  in  London  during 
the  continuance  of  Mr.  Taylor's  interest, 
ho  has  assented  to  the  representation  of 
the  play  by  Mr.  Neville,  and  I  am  there- 
fore of  opinion  that  the  judgment  in  this 
case  should  be  affirmed. 

Beett,  L.J. — I  cannot  doubt  that  after 
5  4  6  Vict.  c.  45  two  rights  are  reserved 
to  authors,  which  may  be  separated — 
first,  copyright ;  secondly,  right  of  repre- 


sentation, or  the  right  to  prevent  others 
from  representing  the  play.  Both  are  in 
the  nature  of  property;  both  are  sepa- 
rate and  distinct  rights  of  property.  The 
plaintiff  at  one  iame  had  both  these 
rights.  The  only  right  we  have  to  deal 
with  here  is  the  right  of  representation, 
or  of  preventing  oi£ers  from  representing 
the  piece.  The  question  is,  has  he 
parted  with  that  right  ?  It  is  unneces- 
sary to  decide  whether  the  property  has 
actually  passed  from  him,  but  I  am 
inclined  to  think  that  it  has  not;  for  he 
has  only  been  assumed  to  part  with  the 
right  to  represent  the  piece  in  London, 
and  he  has  reserved  to  himself  the  right 
to  prevent  its  representation  in  any  other 
part  of  the  United  Kingdom.  I  also 
incline  to  think  that  this  document  is 
not  enough  in  itself  to  create  an  assign- 
ment. Therefore,  there  is  no  actual 
assignment  of  the  property  in  the  right 
of  representation.  But  it  does  not  seem 
necessary  to  decide  either  of  those  points. 
Assuming,  then,  that  the  property  did 
not  pass,  and  that  Mr.  Taylor  stiU  has 
that  property,  I  think  he  is  the  only 
person  who  can  maintain  an  action  for 
penalties.  .  The  next  question  is  whether 
he  has  prevented  himself  from  maintain- 
ing his  action  as  against  this  defendant. 
Now,  he  has  given,  in  consideration  of 
money  which  he  has  received,  a  docu- 
ment in  the  form  of  a  receipt.  But  it  is 
more  than  that — it  is  a  consent  in 
writing  to  the  representation  of  the 
piece  by  Bobson  A  Emden  in  London. 
Mr.  Willis  has  not  contended  to  the 
contrary,  for  he  allows  that  it  is  a  good 
consent  in  writing  to  such  representa- 
tions by  Messrs.  Bobson  &  Emden. 

Then  is  it  a  consent  in  ¥rriting  to 
others  as  well  as  Bobson  &  Emden  ?  It 
contains  a  particular  term,  "  the  London 
right ;  "  and  there  is  evidence  that  that 
phrase  is  generally  so  understood  as  to 
allow  the  Court  to  interpret  it  to  mean 
not  only  a  consent  to  Bobson  &  Emden 
to  represent  the  piece,  but  also  to  their 
assigns;  and,  more  than  that,  to  their 
assigns  for  ever  during  the  continuance 
of  Mr.  Taylor's  right.  If  we  are  to 
judge  of  the  evidence  in  this  case,  I  am 
of  opinion  that  that  evidence  preponde- 
rated, and,  whether  Mr.  Justice  Manisty 
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intended  to  find  so  or  not,  we  ought  to 
find  that  this  is  a  consent  in  writing  to 
ihe  «aine  efieot  aa  if  the  docnment  had 
said  in  terms,  "  I  consent  to  the  repre- 
sentation of  this  piece  in  London  by 
MeflBTS.  Robson  A  Emden  and  their 
assigns  for  ever."  If  that  is  so,  there  is 
a  good  consent  in  writing  to  representa- 
tion of  the  piece  by  acnyone  who  may  be 
made  legally  assigns  of  these  persons,  by 
purchase  or  otherwise,  during  their 
lives,  or  by  will ;  and,  therefore,  a  good 
consent  by  devolution  to  representation 
by  Mr.  French.  He  has  the  solo 
right  of  representation  in  London  at 
this  moment.  There  is  nothing  to 
make  Neville  the  assignee  of  the  right, 
but  French  has  it.  Now,  French  is  a 
defendant  in  the  action  for  the  purpose 
of  defending  Neville.  Then  it  must  be 
taken  that  Mr.  French  has  a  right  to 
represent  the  defendant,  as  he  has  the 
sole  right  to  allow  Neville  to  represent 
the  piece.  Therefore,  Mr. '  Taylor  is 
maintaining  an  action  on  such  a  bare 
right  as  he  possesses,  contrary  to  the 
wul  of  Mr.  French,  to  whom  he  has 
given  the  sole  right  to  represent   the 

fiece  and  to  allow  others  to  represent  it. 
am   of  opinion  that  such  an   action 
cannot  be  maintained. 

OoTTON,  L.J.  —  In  this  case  I  think 
Mr.  Taylor  cannot  maintain  his  action. 
There  is  no  assignment  of  anything 
which  can  be  called  copyright.  I  think 
hj  S  &  4  Will.  4.  c.  15  the  proprietor  of 
the  coj^right  is  the  only  person  who  can 
sue  for  penalties ;  but  by  5  ^  6  Yict.  c. 
45  the  assignee  of  the  right  to  represent 
has  a  right  to  the  same  remedies  with 
respect  to  the  right  of  representation,  if 
that  right  is  properly  dealt  with,  as  the 
author  or  his  assign  has  in  respect  to 
copyright.  The  two  rights  may  be  dealt 
with  separately. 

I  do  not  think  that  there  has  been 
any  assignment  of  the  right  of  represen. 
tation.  There  is  noting  here  which 
amounts  to  a  legal  assignment ;  and  it 
may  be  enough  to  say  that  the  right  is 
indivisible  so  far  as  the  right  to  restrain 
r^reeentations  or  bring  actions  for  penal- 
ties is  concerned. 

But  you  may  have  a  good  agnsementor 
Voi*  46.— a.B.,  C.P.  &  ExcH. 
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license  that  a  certain  person  may  represent 
a  piece  at  a  certain  theatre  or  in  a  certain 
place.  Bobson  and  Emden  having  such  a 
license,  could  Taylor  against  their  will 
have  maintained  an  action  against  any 
other  person  giving  such  a  representation, 
and  if  not,  can  he  do  so  against  French's 
will?  There  was  a  good  license  in 
writing  for  value  to  Robson  and  Emden, 
and  therefore  a  good  agreement  in  equity 
that  they  should  have  the  sole  right — 
?.e.,  that  Taylor  should  grant  it  to  no  one 
else.  Therefore,  in  equity,  Bobson  and 
Emden  could  say  to  Taylor,  "  Though 
we  cannot  sue  for  penalties,  we  have  a 
right,  as  between  you  and  us,  that  we 
shall  be  at  liberty  to  represent  this  piece, 
and  you  will  grant  a  license  to  no  one 
else.  Would  that  not  carry  with  it  a 
right  in  Bobson  and  Emden  when  anyone 
else  improperly  represented  the  piece  in 
London  without  their  consent  to  call 
upon  Taylor  to  stop  him,  as  being  the 
only  person  who  had  a  right  to  restrain 
unlicensed  representations,  under  an  in- 
demnity as  to  costs  ?  It  follows  that 
against  the  will  of  Bobson  and  Emden 
Taylor  could  not  sue  anyone.  It  is 
perfectly  clear  that  under  3  <fe  4  Will.  4. 
c.  15.  s.  2  the  right  to  sue  is  supposed  to 
be  given  to  some  one  who  is  actually 
damaged,  for  the  right  is  given  to  sue 
either  for  40a.  penalties,  or  for  the  whole 
amount  of  benefit  arising  from  the  un- 
licensed performance.  Bobson  and  Em. 
den,  and  not  Taylor,  in  the  case  I  have 
put  would  be  sufiering  damage,  and  they 
have  a  right  either  to  say  that  they  do 
not  wish  an  action  to  be  brought,  or  to 
ask  Taylor  to  sue  on  their  behalf.  There- 
fore, without  their  consent  and  against 
their  wish  it  is  impossible  that  Taylor 
could  bring  an  action. 

Then  is  Mr.  French  in  the  same  posi- 
tion ?  It  is  argued  that  this  license  is 
only  a  person^  license  to  Bobson  A 
Emden,  and  cannot  be  carried  ftirther. 
But  it  is  more  than  that — it  is  an  agree- 
ment enforceable  in  equity,  unless  we 
introduce  the  subtleties  of  conveyancing, 
which  stand  on  quite  a  different  footing, 
into  the  construction  of  this  document. 
No  doubt  it  is  a  mere  receipt  in  respect 
of  something  called  the  "  London  rie;ht." 
But  are  you,  because  nothing  is  said  in 
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t«rms  as  to  "  executors  and  assigfns/'  to 
say  that  it  is  only  a  personal  license  ? 
All  depends  on  the  meaning  of  the  term 
"the  London  right.*'  I  would  rather 
not  refer  to  the  parol  evidence.  It  may 
be  said  that  it  is  the  parol  evidence  of 
theatrical  managers  as  against  the  parol 
evidence  of  authors,  and  that  the  evi- 
dence of  managers  and  authors  does  not 
agree;  though  it  may  also  be  said  that  the 
evidence  of  the  authors  goes  too  far,  for 
they  say  that  the  term  **  London  right  '* 
is  confined  to  the  right  of  representation 
at  a  particular  theatre.  But  on  the  face 
of  the  document  it  appears  to  me  that 
"  the  London  right  '*  means  the  sole 
right  of  performing  the  piece  in  London. 
Why  should  that  right  be  determined 
when  Robson  and  Emden  cease  to  act  P 
It  seems  that  it  is  a  valuable  right, 
assignable  by  those  who  have  it.  There 
is  no  restriction  of  their  power  of  dealing 
apparent  on  the  document,  and  we  must 
not  hold  that  they  are  restricted,  but 
that  they  have  the  London  right  during 
the  whole  duration  of  the  copyright.  "  The 
London  right  '*  means  a  general  right 
to  represent  the  piece  in  London,  and  is 
not  confined  to  a  particular  theatre ;  and 
Bobson  So  Emden  having  given  to  French 
whatever  rights  they  possessed  under  the 
agreemtot,  those  rights  did  not  expire  at 
the  death  of  Robson  &  Emden.  And  I 
am  of  opinion  that  against  the  will  of 
Mr.  French  this  action  cannot  be  main- 
tained. 

Judgment  affirmed. 


Solicitors — Lewis  &  Lewis,  for  plaintiff;  T.  H. 
Bolton,  for  defendant. 


1877, 
April  20, 


4 


[IN  THE  COMMON  PLEAS  DIVISION.] 

EVANS  (a^ppeUanl)  v.  lady 
MOSTYN  AND  OTHERS  (re- 
spondents). 

Mine — LiahilUy  to  fence  Shaft  of  ahan- 
doned  Mine — Owner — Person  interested  in 
Minerals — Metalliferous  Mines  Beguhx- 
tion  Act,  1872  (35  ^  36  Vict.  c.  77),  ss. 
13  a^id  41. 

[For  the  report  of  the  above  case,  Bee, 
47  Law  J.  Rep.  M.C.  25.] 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 

1878.       "I  THE  SOUTHWABK  AND  VAUXHALL 

Feb.  4,  20.  j      water  company  v.  quick. 

Inspection  of  Dooumswts — Privilege— 
Materials'  for  Instructions  to  Solicitor— 
Evidence  obtained  for  Advice  of  Solicitor 
in  Relation  to  Intended  Action. 

Documents  which  have  been  prepared  by 
the  agent  of  a  party  for  the  purpose  of  their 
being  submitted  to  his  solicitor  for  advice 
in  reference  to  an  intended  action,  are 
privileged  from  inspection;  and  such 
privilege  is  not  taken  a/way,  if  the  docu- 
mentary  information  obtained  for  stick 
purpose  has  not,  in  fact,  been  laid  before 
the  solicitor  at  the  time  inspection  w 
sought. 

This  was  a  motion,  referred  to  the 
Court  by  Field,  J.,  from  chambers,  on  the 
part  of  the  defendant  for  the  inspection 
of  certain  documents  for  which  privilege 
was  claimed  by  the  plaintiffs. 

The  action  was  brought  by  the  plain- 
tiffs against  the  defendant,  who  had  been 
their  engineer,  to  recover  certain  sums 
which  they  alleged  he  had  improperly 
credited  himself  with  in  his  accounts 
with  the  company,  or  which  (having 
received  them  for  specific  purpoaee),  he 
had  misapplied. 

The  documents  were  of  three  classes : — 
1.  A  transcript  of  shorthand  writer's 
notes  of  a  conversation  between  a  chim- 
ney-sweep employed  by  the  company,  and 
the  engineer  of  the  company,  for  the 
purpose  of  his  obtaining  information  and 
reporting  it  to  the  directors  to  be 
furnished  to  the  solicitor  of  the  company 
for  his  advice  in  reference  to  the  intended 
action. 

2.  Transcript  of  shorthand  writer's 
notes  of  conversations  between  the  chair- 
man  of  the  company  and  the  engineer  and 
other  officers  of  the  company,  obtained 
for  the  purpose  of  submitting  the  same 
to  the  solicitor  of  the  company  for  his 
advice  in  reference  to  the  intended 
action. 

3.  A  statement  of  facts  bearing  on  the 
question  in  dispute  between  the  company 
and  the  defendant,  prepared  by  the  chair- 
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mau  as  instractions  for  the  solicitor  of 
the  company  with  the  view  of  taking  his 
advice  thereon^  in  reference  to  the  in. 
tended  action. 

From  Uie  plaintiffs'  affidavits  it  ap- 
peared that  the  last  two  sets  of  documents 
had  actually  been  submitted  to  the  soli- 
citor  ;  as  to  the  first  there  was  no  distinct 
assertion  that  the  intention  with  which 
it  was  alleged  they  had  been  obtained, 
had  been,  in  fact,  carried  out. 

The  solicitor  had  not  been  consulted 
previous  to  the  obtaining  of  any  of  the 
documents. 

/.  G.  Mathewj  for  the  defendant. — 
These  documents  are  all  open  to  in- 
spection according  to  the  principles  and 
practice  of  inspection  appearing  in  the 
recent  cases.  The  only  privilege  that  can 
now  be  successfully  set  up,  is  that  which 
arises  where  a  solicitor  has  been  con- 
suited,  and  information  is  obtained  upon 
his  advice — Anderson  v.  The  Bank  of 
BrUish  Gohmhia  (1).  This  shews  that  the 
protection  be^ns  with  the  advice  of  the 
soHcitor,  but  if  a  man  asks  for  information 
from  his  servants  to  enable  him  to  make 
up  his  mind  whether  he  will  hrina  his 
action  or  not,  then  there  is  no  privilege. 
As  to  the  first  class  of  documents  here, 
they  were  never  submitted  to  the  solicitor 
at  all.  So,  too,  Bustros  v.  White  (2)  estab- 
lishes  that  the  only  privileged  documents 
are  communications  from  a  party's  soli- 
citor, or  from  an  agent  employed  at  the 
instance  of  the  solicitor.  In  Friend  v.  The 
London,  Chatham^  and  Dover  Railway  (3) 
the  same  rule  is  acknowledged.  It  is  not 
enough,  therefore,  that  the  documents  are 
afterwards  laid  before  the  solicitor,  as  was 
the  case  with  regard  to  the  other  two 
classes  of  documents  here. 

Arthur  WUsony  contra. — It  is  admitted 
that  the  Court  of  Appeal  has  decided  that 
no  privilege,  except  that  arising  from  the 
relation  between  solicitor  and  client,  can 
be  set  up.    But  this  case  is  not  concluded 

(1)  45  Law  J.  Rep.  Chanc.  449  ;  s.  c.  2  Ohanc. 
Div.  644. 

(2)  46  Law  J.  Rep.  Q.B.  642;  s.  c.  1  Q.B.  Div. 
423. 

(3)  46  Law  J.  Rep.  Exch.  696  ;  «.  c.  2  Ex.  Div. 
437. 
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by  Anderson  v.  The  Ba/iik  of  British  Go^ 
Iwnhia  (I).  It  is  intermediate  between 
that  case  and  Friend  v.  The  London  Ghat- 
ham  cmd  Dover  Eailwaij  (3).  The  reason 
and  principle  of  those  decisions  is  that  it 
is  essential  to  the  administration  of  justice 
that  a  client  should  deal  openly  with  his 
solicitor ;  and  these  documents  which  were 
prepared  for  the  instruction  of  the  soli- 
citor in  an  action  already  determined  on, 
are  within  that  principle.  In  the  judg- 
ment in  Anderson  v.  The  Bank  of  British 
Golumbia  (I)  James,  L.J.,  says  it  is  an 
intelligible  principle  that  as  you  have  no 
right  to  see  your  adversary's  brief,  you 
have  no  right  to  see  that  which  comes 
into  existence  merely  as  the  materials  for 
the  brief.  Jessel,  M.R.,  says,  in  the 
Court  below,  that  if  the  communication 
of  the  agent  was  a  confidential  one  for  the 
purpose  of  being  submitted  to  the  solicitor 
for  advice,  it  would  have  been  pro- 
tected. 

J[Mellor,  J. — It  is  difficult  to  see  why 
ormation  obtained  under  a  solicitor^ 
advice  should  be  privileged,  and  that 
obtained  for  his  advice  not.] 

There  is  really  no  difference.  Mel- 
lish,  L.J.,  in  the  case  cited,  distinctly 
says  that  evidence  obtained  for  the  pur- 
pose of  litigation  is  privileged.  Nor  can 
it  make  any  difference  whether  the 
evidence  so  obtained  be  in  fact  submitted 
to  the  solicitor,  if  it  was  obtained  for  that 
purpose.  As  to  the  documents  which 
were  afterwards  laid  before  the  solicitor, 
to  hold  that  there  was  no  privilege,  would 
involve  the  anomaly  of  leaving  a  copy 
open  to  inspection,  while  the  papers  put 
into  the  solicitor's  hands  would  be  pro- 
tected. 

J,  G.  Mathew  in  reply. — Mere  intention 
to  submit  documents  to  the  solicitor 
cannot  be  sufficient  to  create  a  pri- 
vilege, nor  can  mere  intention  to  Htigate. 
Both  these  elements  existed  in  Anderson 
V.  The  Bank  of  British  Gohmhia  (1), 
and  as  to  the  first  class,  where  the  alleged 
intention  has  never  been  carried  out,  the 
relation  of  solicitor  and  client  has  never 
arisen  with  respect  to  it.  But  even  as  to 
the  others,  the  privilege  does  not  attach 
because  they  were  afterwards  submitted 
to  the  solicitor,  for  the  simple  reason  that 
the  right  to  inspection  had  already  ac- 
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cmed,  they  baying  come  into  existence 
without  the  intervention  of  the  solicitor 
in  any  way. 

CocKBUBN,  L.C.J. — I  am  of  opinion  that 
the  application  of  the  defendant  for  in- 
spection of  these  documents  should  be 
refused.     Of  course,   we   are  bound  on 
this  subject  by  the  decisions  in  the  Court 
of  Appeal,  to  which   we  have   been  re- 
ferred, but  neither  of  them  embraces  the 
kind  of  documents  mentioned  in  this  case, 
nor  does  the  principle  there  laid  down 
seem  to  me  to  be  such  that  these  docu- 
ments necessarily  fall  within  it,  so  as  to 
be  liable  to  inspection.    There  are  various 
relations  of  a  confidential  character,  and 
with  regard  to  some  of  them  I  admit  that 
the  taking  away  of  the  protection  claimed 
for  communications  between  parties   in 
such   relations,   might   be    an    absolute 
good,  yet  in  others  the  maintenance  of 
the  confidential  nature  of  the  conmiuni- 
cations  is  so  essential  to  the  well-being 
of  society,  that  I  for  my  part  would  not 
wilHngly  take  the  protection  away.     At 
the  same  time  the  Courts  of  Equity  have 
adopted  a  different  view,  in  regai-ding 
one  relation  only,  and  the  Court  of  Ap- 
peal,  as  far  as   it  has  at  present  gone, 
has  followed  that  view.     The  one  con- 
fidential  relation  -which  is  allowed    to 
remain,   is  that  between   solicitor    and 
client,  and  documents  submitted  to  the 
confidential  adviser    by  his    client   are 
still  held  to  be  privileged.     Then  the 
question  here  is,  were  these  documents 
such    as  come   within  the   professional 
privilege  ?     I  think  that  they  were.  They 
were  documents  containing  information 
obtained  by  the  plaintiffs  for  the  purpose 
of  being  submitted  to  their  solicitor.  Two 
of  the  three  classes  were  actually  sub- 
mitted to  him,  one  perhaps  was  not. 

The  distinction  between  information 
obtained  on  the  suggestion  of  the  soli- 
citor, and  that  obtained  spontaneously  by 
the  client  with  the  same  intention,  viz., 
that  of  submitting  it  to  the  solicitor  for 
advice,  in  reference  to  litigation,  is  to  my 
mind  an  unreal  one.  I  confess  that  I  see 
no  distinction,  nor  do  I  see  any  between 
that  obtained  for  the  solicitor's  con- 
sideration and  actually  submitted  to  him, 
and  that  which  had  not  up  to  the  time  of 


inspection  being  asked,  beoi  actually 
submitted  to  him,  but  which  was  equally 
obtained  for  the  purpose  of  his  eon- 
sideration. 

I  am  not  prepared  to  carry  the  doetrine 
any  further  thu  it  has  been  carried,  and 
certainly  not  so  as  to  destroy  a  privilege 
of  this  kind,  which  seems  to  me  to  be 
within  the  principle  of  privilege  laid  down 
by  the  Court  of  AppeoJ. 

Mbllob,  J. — I  agree  in  the  view  which 
has  been  expressed  by  the  Lord  Chief 
Justice  in  this  case.  Mr.  Wilson  has  satis- 
fied me  that  the  decisions  in  the  Court  of 
Appeal  have  not  decided  this  case. 

When  it  is  once  conceded  that  in- 
formation obtained  by  the  advice  of  a 
solicitor  for  the  purpose  of  litigation  is 
privileged  from  inspection,  I  cannot  see 
any  difference  in  principle  if  such  in- 
formation be  obtained,  as  my  Lord  has 
said,  spontaneously  by  the  chent  for  the 
purpose  of  taking  the  advice  of  his 
solicitor  upon  it.  lu  the  present  instance, 
I  do  not  see  any  sound  distinction  between 
the  statement  obtained  from  the  con- 
versation with  the  chimney-sweep  with 
the  intention  of  its  being  submitted  to  the 
plaintiffs'  solicitor,  and  the  other  state- 
ments, which  being  obtained  for  the  same 
purpose,  were  afterwards  submitted  to 
him.  Understanding  the  principle  of 
privilege  as  I  do,  I  think  that  it  is  too 
tine  a  distinction  to  draw  between  the 
two  classes  of  documents,  and  therefore 
think  that  the  claim  of  privilege  as  to  all 
must  be  upheld. 

^Manistt,  J. — As  to  two  of  tho  three 
sets  of  documents  I  am  quite  of  the  same 
opinion  as  the  rest  of  the  Court.  I  have, 
however,  some  little  doubt  about  the 
notes  of  the  evidence  of  the  chimney- 
sweep. Still,  as  it  has  been  pointed  out 
what  a  subtle  and  fine  distinction  it  is 
which  is  suggested  between  that  and  the 
other  two  classes,  I  am  not  prepared  to 
say  absolutely  that  it  exists,  for  the  pur- 
pose of  taking  away  the  privilege  in  the 
one  which  protects  the  other  two.  Aa  to 
them  I  have  no  doubt  at  all.  There  is  no 
difference  in  my  opinion  between  asking 
io  see  those  documents,  and  asking  the 
plaintiffs  what  they  said  to  their  solicitor. 
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It  is,  I  think,  io  be  regarded  just  as  if 
those    persons    whose    stcU)ements    were 
written  down  had  communicated  them 
orallj  to  the  solicitor. 

Order  refueed. 

Against  the  above  decision  the  defend- 
ant appealed,  and  the  appeal  came  on  for 
hearing  on  the  20th  of  Febraary,  1878. 

/.  0.  MatheWy  for  the  defendant. 

Arthur  Wilson^  for  the  plaintiffs. 

[The  arguments  used  and  the  cases 
cited  were  the  same  as  in  the  Divisional 
Court.] 

Bkamwell,  L.J. — I  am  of  opinion  that 
this  case  is  governed  by  the  principle 
laid  down  in  Anderson  v.  The  Bcmk  of 
British  Columbia  (1),  and  that  the  judg- 
ment should  be  affirmed. 

BsifiTT,  L.J. — I  am  of  the  same  opinion. 
It  seems  to  me  true  to  say  that  the  case 
of  Busiros  v.  White  (2)  does  not  help  us, 
as  in  that  case  the  documents  were 
merely  correspondence  between  the  prin- 
cipal and  the  agent,  and  there  was  no 
question  about  the  solicitors.  It  is 
equally  true  that  this  case  is  not  exactly 
governed  by  the  case  of  Friend  v.  The 
London,  Chatham  a/nd  Dover  Railway 
Company  (3),  for  there  the  affidavit 
stated  that  the  document  contained  in- 
formation obtained  at  the  instance  of 
the  solicitor  for  the  purpose  of  the  trial, 
but  here  there  is  no  such  allegation. 
The  question  depends  on  what  is  the 
rule  to  be  extracted  from  the  decision 
in  Anderson  .v.  The  Bank  of  British 
Columbia  (1).  The  facts  in  that  case  do 
not  correspond  with  the  present.  But 
the  judgments  do  give  us  a  rule  to  act 
upon,  and  one  on  which  I  think  we 
ought  to  act.  That  rule  is  stated  more 
particularly  by  Lord  Justice  James,  and 
partially  also  by  the  Master  of  the 
Bolls  and  Lord  Justice  Mellish,  who  has 
suggested  another  rule  which  may  some 
day  ha^e  to  be  considered  in  some  other 
case.  But  the  rule  stated  by  Lord 
Justice  James  is  in  these  words: — 
<' Looking  at  the  dicta  and  the  judgments 
cited,  they  might  require  to  be  fni^  con- 
sidered; but  I  think  they  may  all  be 
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based  upon  this,  which  is  an  intelligible 
principle,  that  as  you  have  no  right  to 
see  your  adversary's  brief,  so  you  have 
no  right  to  see  that  which  comes  into 
exist^ce  merely  as  materials  for  the 
brief." 

Coupling  that  with  what  is  said  by 
Lord  Justice  MeUish  in  the  course  of  the 
argument,  it  must  be  seen  that  both 
propositions  hold  good.  If  we  can  bring 
the  documents  within  the  formula  that 
the  document  the  applicants  wish  to 
inspect  is  something  which  comes  into 
existence  merely  as  materials  for  the 
brief  of  the  counsel  of  the  party  interro- 
gated, then  it  is  privileged  from  inspec- 
tion. It  seems  to  me  that  in  laying 
down  that  rule  the  learned  Judge 
advisedly  left  out  the  term  "at  the 
instance  or  request  of  the  solicitor."  It 
is  enough  if  it  comes  into  existence  as 
materii^  to  be  used  merely  for  the 
purpose  of  being  laid  before  the  solicitor 
for  the  purpose  of  obtaining  his  advice 
or  giving  him  instructions.  That  is  the 
rule.  Then  the  question  is,  do  the 
affidavits  bring  these  documents  within 
that  rule  ?  I  do  not  like  to  say, 
"  dearly  they  do,"  for  what  is  clear  to 
one  person  may  not  be  clear  to  another ; 
but  it  seems  to  me  that  they  are  all 
brought  within  the  rule.  There  is  only 
one  of  them  about  which  there  is  any 
doubt,  and  that  is,  if  I  may  call  it  so,  the 
chimney-sweep  document.  As  to  that 
doounfent  I  confess  I  had  some  doubts. 
But  I  think  we  must  take  it  that  the 
Queen's  Bench  Division  has  construed 
the  affidavit  to  mean  that  the  document 
was  a  transcript  of  notes  of  a  conversa- 
tion made  expressly  in  order  that  it 
might  be  sent  to  the  solicitor  for  his 
instruction.  Though  first  it  was  to  be 
submitted  to  the  board,  the  real  reason 
of  its  being  made  was  for  the  purpose  of 
being  sent  to  the  solicitor.  If  that  is  so, 
the  document  stands  on  the  same  footing 
as  all  the  others,  except  that  it  was  not 
actually  sent  to  the  solicitor.  I  cannot 
think  that  that  fact  makes  any  diifer- 
ence.  If  the  document  came  into  exist- 
ence for  the  purpose  of  instructing  the 
solicitor,  it  is  not  taken  out  of  the  privi- 
lege because  afterwards  it  is  not  laid 
before  him.     That  might  happen  in  con- 
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sequence  of  the  death  of  the  witness,  or 
because  he  had  gone  away  ;  and  I  cannot 
think  that,  although  the  document  was 
bona  fide  made  for  the  protected  pur- 
poses, such  an  accident  as  I  have  sug- 
gested would  take  away  the  priyilege.  I 
therefore  think  that  this  document 
stands  on  the  same  footing  as  the  rest, 
and  is  protected  by  an  affidavit  which  is 
sufficient  because  it  states  that  the 
documents  were  brought  into  existence 
for  the  purpose  of  being  sent  to  the 
solicitor  with  a  view  to  taking  his 
advice. 

Cotton,  L.J. — I  think  the  decision  in 
this  case  was  right.  We  are  not  dis- 
cussing the  question  of  discovery  in 
genersS,  but  only  discovery  of  a  par- 
ticular sort,  and  I  think  a  sufficient  dis- 
tinction has  not  been  drawn  between  the 
diflferent  methods  of  discovery — ^namely, 
discovery  of  documents  and  by  interro- 
gatories. In  the  case  of  interrogatories 
it  is  perfectly  true  that  the  directors  of  a 
company,  in  answering,  must  not  only 
give  their  own  personal  knowledge,  but 
must  also  give  all  the  information  they 
can  obtain  from  people  in  their  employ- 
ment, and  cannot  properly  say,  "We 
know  nothing  about  it,"  when  there  are 
people  in  their  service  who  have  the 
required  knowledge.  If  they  have 
obtained  that  information  in  communi- 
cations made  to  be  sent  to  their  solici- 
tor, they  must  give  that  information  if 
asked  for,  although  the  communication 
itself  is  privileged.  As  to  the  solicitor 
himself  the  case  is  different.  He  cannot 
be  compelled  to  disclose  any  communica- 
tion nmde  to  him.  But  the  client  cannot 
protect  himself  from  giving  information 
by  saying,  "I  only  know  that  from 
documents  communicated  to  me  by  any 
servants  for  the  purpose  of  laying  before 
my  solicitor." 

The  question  then  is,  are  these  docu- 
ments privileged?  The  privilege  is  no 
doubt  arbitrary,  but  the  principle  is  this : 
It  touches  the  solicitor  only,  and  only 
extends  to  legal  advice  and  communica- 
tions having  something  to  do  with  legal 
advice;  for  this  reason,  that  laymen 
cannot  be  expected  to  conduct  litigations 
without  advice,  and  for  the  purpose  of 


ensuring  that  the  litigation  shall  be 
properly  conducted  all  communications 
between  solicitor  and  client  are  privi- 
leged, and  the  opposite  party  cannot  call 
for  documents  sent  to  the  solicitor  for 
the  purpose  of  instructing  him  or  of 
enabling  him  to  carry  on  legal  proceed- 
ings. But  litigants  are  entitled  to  all 
information  as  to  ^ts  which  the  other 
side  can  give. 

The  most  obvious  form  of  privileged 
communication  is  where  a  litigant  sends 
directly  or  indirectly  a  document  to  his 
solicitor  to  enable  that  solicitor  to  pro- 
tect him  by  legal  process  or  to  give  him 
legal  advice.  That  is  not  this  case ;  but 
when  a  document  is  drawn  up  and  given 
to  the  solicitor  it  is  admitted  that  if  it 
was  made  for  the  purpose  of  obtaining 
advice  or  giving  instructions  at  the 
solicitor's  instance  or  request  it  would  be 
privileged.  But  it  is  said  that  here 
there  was  no  request,  and  therefore  no 
privilege.  But  I  think  that  is  an  unsub- 
stantial distinction.  There  is  no  exact 
case  in  point ;  certainly  none  which  lays 
down  that  the  absence  of  a  request  or 
advice  by  the  solicitor  to  his  client  to 
procure  the  document  is  fatal  to  the 
privilege.  But  the  judgment  of  Cock- 
bum,  L.C.  J.,  in  the  case  of  Friend  v.  The 
London,  Chatham  and  Dover  Railway 
Oompany  (3)  is  opposed  to  any  such 
distmction.  He  says,  "The  defendants 
intended  that  the  medical  men  should 
make  the  examination  merely  with  the 
view  of  informing  their  solicitor."  The 
true  principle  is  that  if  the  document 
comes  into  existence  for  the  purpose  of 
being  placed  before  the  solicitor  to  get 
his  advice,  or  for  the  purpose  of  enabling 
him  to  prosecute  or  defend  a  suit, 
then  the  document  is  privileged.  In 
reality  that  which  is  privileged  is  any 
communication  between  the  solicitor  and 
his  client,  or  any  act  done  by  the  solici- 
tor or  by  anyone  for  the  solicitor  for  the 
purpose  of  instructing  him.  Some  docu- 
ments are  privileged  on  another  prin- 
ciple— that  a  litigant  cannot  ask  the 
other  side  to  disclose  the  evidence  of  his 
case.  That  principle  also  may  apply  to 
these  documents.  Except  that  containing 
the  statement  of  the  chimney-sweep,  they 
were  all  prepared  solely  for  the  purpose 
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of  being  laid  before  the  solicitor.  As  to 
the  statement  of  the  chimney-sweep,  in 
substance  and  £umess  it  may  be  con- 
sidered to  have  been  drawn  up  for  the 
same  purpose,  but  possibly  becaose  it 
was  not  needed  it  was  never  laid  before 
the  solicitor.  Does  that  make  a  real 
difference  ?  I  think  not ;  for  the  reason 
of  the  privilege  is  that  the  litigant  is  not 
to  be  fettered  in  the  preparation  of  such 
doenments  by  the  fear  that  his  opponent 
should  be  able  by  discovery  to  obtain 
what  he  wants  from  them.  To  carry  out 
the  principle  contended  for  it  would  be 
important  to  know  whether  the  intention 
with  which  the  documents  were  prepared 
has  been  carried  out.  What  is  to  be 
done  when  the  application  is  made 
before  the  documents  are  laid  before  the 
solicitor,  but  while  they  still  might  be 
laid  before  him  P  Is  the  privilege  in 
that  case  to  be  held  forfeited  ?  I  should 
think  not.  All  these  documents,  then, 
must  be  taken  as  coming  under  the  rule 
already  laid  down,  and  are  therefore 
privileged. 

Appeal  dismissed. 


SoHcitorB— Bircham  &  Co.,  for  plaintiffi;  Hol- 
lams,  Son,  &  Coward,  for  defendant. 
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[IN  THE  EXCHEQUER  DIVISION.] 
1878.     1  WOODWABD  V.   THE    LONDON  AND 
Jan.  16.  >  NORTH     WE8TBBN     RAILWAY 

Feb.  4.  J  COMPANY. 

Carriers  Act  (11  Oeo,  4.  ^  1  Will  4. 
c.  68) — *^  Paintings^* — Carpet  Patterns, 

The  word  ^^ poMvtmgs**  in  the  Oarriers 
Aci  means  articles  of  aHistie  value  as 
pcdniings. 

Models  and  working  designs  for  carpets 
and  rugs,  painted  hy  hand  and  shUfuUy 
designed,  liut  of  value  in  the  carpet  trade 
only  J  are  not  within  the  class  designated. 

This  was  an  action  to  recover  the 
value  of  twenty  "rug  models,"  eleven 
**  carpet  models/*  and  ten  "working  de- 
signs" lost  hy  the  plaintiff  while  a  pas- 


senger on  the  defendants'  railway,  and 
valned  at  148Z.  10s,  The  defendants 
pleaded  the  Carriers  Act. 

At  the  trial  held  on  the  9th  of  May, 
1877,  before  Cleasby,  B.,  at  the  Ghiildhall, 
it  appeared  that  the  plaintiff  was  a  carpet 
manufacturer  of  Kidderminster,  and  on 
the  19th  day  of  October,  1876,  took  a 
ticket  from  Leamington  to  Northampton, 
paying  excess  fare  for  his  luggage  at  the 
"  commercial  "  rate.  The  value  of  the 
packages  in  which  the  goods  sued  for 
were,  was  not  declared,  nor  an  increased 
charge  paid.  The  packages  were  lost. 
The  nature  and  character  of  the  articles 
were  proved,  and  specimens  of  similar 
artiqjes  produced.  The  "  models  '*  were 
coloured  imitations  of  rugs  and  carpets 
painted  on  cardboard  by  hand,  some  being 
of  as  much  value  as  61,  each,  and  the  value 
of  them  depended  on  the  labour  bestowed 
upon  them,  and  the  standing  in  the  trade 
of  the  person  producing  them.  The '  *  work- 
in  g  designs  were  patterns  from  which 
the  carpets  could  be  worked,  and  were 
also  of  considerable  value,  some  being 
worth  61,  a  piece.  The  Judge  left  to  the 
jury  the  question  whether  the  designs 
and  models  were  paintings  within  the 
meaning  of  the  Carriers  Act.  The  jury 
found  they  were  not  paintings  within  the 
Act,  and  judgment  was  entered  for  the 
plaintiff  for  148Z.  10*. 

A  rule  was  afterwards  obtained  for  a 
new  trial  on  the  grounds  that  the  Judge 
misdirected  the  jurj^,  and  that  the  verdict 
was  against  the  weight  of  the  evidence. 

Orantham  and  E,  Harrison  shewed 
cause. — The  Carriers  Act  (11  Qeo,  4.  & 
1  Will.  4.  c.  68)  provides  that  "  no  com- 
mon carriers  by  land  for  hire  shall  be 
liable  for  the  loss  of  or  injury  to  any 
article  or  articles,  or  property  of  the 
descriptions  following,  that  is  to  say, 
gold  or  silver  coin  of  this  realm  or  of  any 
foreign  state,  or  any  gold  or  silver  in  a 
manufactured  or  unmanufactered  state, 
or  any  precious  stones,  jewellery,  watches, 
clocks  or  timepieces  of  any  description, 
trinkets,  bills,  notes  of  the  Governor  and 
Company  of  the  Banks  of  England,  Scot- 
land and  Ireland  respectively,  or  of  any 
other  bank  in  Ghreat  Britain  or  Ireland, 
orders,  notes  or  securities  for  payment  of 
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money,  EngL'sh  or  foreign  stamps,  maps, 
writings,  title-deeds,  paintings,  engrav- 
ings, pictures,  gold  or  silver  plate  or 
plated  articles,  glass,  china,  silks  in  a 
manufactured  or  unmannfactnred  state, 
and  whether  wrought  up  or  not  wrought 
up  with  other  materio^ls,  fars  or  lace, 
contained  in  any  parcel  or  package  which 
shall  have  been  delivered,  either  to  be 
carried  for  hire  or  to  accompany  the 
person  of  any  passenger  when  the  value 
of  such  article  or  articles  or  property 
aforesaid,  contained  in  any  such  parcel 
or  package,  shall  exceed  the  sum  of  lOZ. 
unless  the  value  and  nature  of  such 
article  is  declared  and  an  increased  price 
paid."  These  articles  are  not "  paintings  " 
or  **  pictures  "  within  the  meaning  of  that 
statute.  They  are  used  in  a  purely  com- 
mercial way,  and  the  statute  applies  to 
artistic  productions  only.  The  question 
is  one  of  fact  for  the  jury-^^nm^  v.  The 
Midla/nd  Railway  Oompany  (1).  They 
referred  to  Webster's  and  Johnson's  dic- 
tionaries. 

8ta/oeley  HUl  and  Oraham,  for  the  de- 
fendants. — These  patterns  and  designs 
are  paintings.  It  is  admitted  that  they 
are  painted  by  hand.  Everjrthine  painted, 
such  as  a  panel,  with  a  coat  of  paint  on 
it,  may  not  be  within  the  statute,  but  if 
the  painting  is  done  with  artistic  skill, 
it  is  within  the  statute.  The  value  of 
these  models  and  designs  arises  from  the 
colours  being  judiciously  blended. 

Our,  adv,  vult. 

The  following  judgments  were  read  by 
Hawkins,  J.,  on  4th  of  Febrnary,  1678. 

Clbasby,  B. — The  only  question  in  this 
case  was  whether  certain  painted  carpet 
and  rag  patterns  and  painted  carpet  de- 
signs were  paintings  or  pictures  within 
the  Carriers  Act,  11  Geo.  4.  &  1  Will,  4. 
c.  68. 

The  plaintiff,  a  carpet  manufacturer, 
was  a  passenger  by  the  defendants'  rail- 
way, and  had  with  him  a  parcel  contain- 
ing articles  of  the  above  description  above 
the  value  of  lOZ.  The  parcel  was  lost, 
and  as  ^e  value  had  not  been  declared 
and  an  increased  charge  paid^  the  ques- 

(1)  2  Hurl.  &  C.  889 ;  8.  c.  38  Taw  J.  Eep. 
ExdL  187. 


tion  was  whether  the  defendants  could 
avail  themselves  of  the  protection  of  the 
Act,  in  other  words,  whether  the  patterns 
or  designs  were  paintings  or  pictures 
within  the  Act. 

There  were  some  differences  between 
the  patterns  or  models  and  the  designs, 
and  if  we  thought  that  one  class  was 
within  the  Act,  and  the  other  class  not, 
there  are  materials  for  entering  the  ver- 
dict  or    giving  -  judgment   accordingly. 
But  as  our  conclusion  is  the  same  as 
regards  them  all,  it  is  unnecessary  to 
dwell  upon  any  difference.     There   was 
no  arrangement  made  to  reserve  the  ques- 
tion for  the  decision  of  the  Judge  or  the 
Court,  as  the  question  is  properly  one  of 
fact  for  the  jury,  as  was  laid  down  by  this 
Court  in  the  case  of  Brunt  v.  2%6  MuUand 
BailwcBy  Company  (1),  and  in  other  cases. 
The  question  was  left  to  them,  and  they 
considered  none  of  the  articles  witMu  the 
Act,  and  the  verdict  was  given  for  ihe 
full  amount,  14SI,     It  seems  impossible 
to  regard  the  question  as  one  of  law  for 
the  Judge  to  decide,  where  everything 
depends  upon  the  effect  of  the  evidence 
given  as  to  the  nature  and  character  of 
the  article   and    how   made,   all  which 
may  be  left  in  uncertainty  and  possibly 
with  contradictory  evidence.     So  far  as 
the  construction  of  the  statute  goes,  it 
must  of  course  be  for  the  Court,  and  if 
there  was  anything  in  the  Act  itself  to 
shew  that  a  particular  meaning  must  be 
given  to  the  word  "  painting  "  as  distinct 
from  its  natural  and  ordinary  meaning, 
the  jury  in  deciding  the  question  should 
have  haii  that  pointed  out  to  them.     But 
the  only  remark  to  be  made  upon  the 
language  of  the  statute,  as  affecting  the 
meaning  to  be  given  to  the  word  '*  paint- 
ing," is  that  the  other  matters  mentioned 
in  connection  with  it,  engravings  pictures, 
shew  that  the  statute  cannot  be  construed 
as  meaning  everything  which  has  paint- 
ing done  upon  it  by  a  workman,  it  must 
mean  something  of  value  as  a  painting 
(value  being  necessary  to  make  the  statute 
applicable),  and  something  upon  which 
skill  has  been  bestowed  in  producing  it. 
But    although    the    question   is  strictly 
speaking  for  the  jnry,  it  is  a  question  of 
fact  of  such  a  nature  that  the  Court 
would  feel  justified  in  dealing  wi^  Hie 
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yerdict  as  one  on  a  partioular  subject, 
and  taking  care  that  the  conclusion  was 
not  one  which  was  not  warranted  hj  the 
evidence  by  granting  a  new  trial  if  ne- 
cessary. And  now,  if  upon  the  clear  and 
admitted  facts  of  the  case  it  is  plain  what 
the  proper  le^  conclusion  is,  they  would 
be  able  to  giye  effect  to  it  at  any  period 
of  the  case. 

It  appears  to  me  that  the  yerdict  was 
right,  and  that  the  articles  are  not  paint- 
ings in  the  ordinary  meaning  of  such  a 
word  used  in  connection  with  the  words 
engrayings  and  pictures.  I  think  they  are 
something  different.  They  are  rug  pat- 
terns and  carpet  patterns,  and  working 
designs.  They  would  not,  in  my  opinion, 
be  described  in  any  transaction  relating 
to  them  collectiyely  as  paintings,  but  each 
would  be  described  by  its  proper  des- 
cription, rug  model  or  carpet  model,  or 
working  design.  And  according  to  the 
evidence  the  designs  would  have  been 
roistered,  but  of  coarse  under  their 
appropriate  name  of  designs,  not  as 
paintings. 

In  realihr  their  value  is  not  as  paintings 
for  the  ordinary  purposes  for  which  paint- 
ings are  valuable  as  works  of  art,  but 
from  their  being  attractive  models  and 
designs  to  get  orders  and  to  work  by. 
The  case  was  argued  upon  the  effect  to 
be  ^ven  to  the  word  paintings  in  the 
Act ;  it  was  hardly  suggested  that  if  they 
did  not  come  within  the  word  paintings, 
they  came  within  the  word  pictures. 

They  certainly  appear  to  be  within  the 
mischief  intended  to  be  remedied  by  the 
Act,  and  if  there  were  general  words  in 
addition,  or  if  they  could  be  brought 
reasonably  under  the  description  of  paint- 
ings, the  Act  ought  to  apply;  but  they 
are  something  different,  and  the  Act  must 
not  be  strained  to  apply  to  something  so 
different  as  working  designs  and  patterns. 

The  rule  therefore  must  be  discharged. 

Haweins,  J. — I  am  of  opinion  that  this 
rule  ought  to  be  discharged.  I  think  my 
brother  Gleasby  rightly  treated  the  ques- 
tion, whether  the  lost  articles  fell  within 
the  description  of  paintings  in  the  Car- 
riers Act,  as  one  of  fact  for  the  jury  to  deter. 
mine.  Thiswas  expressly  decided  in  Brun^ 
▼,  The  Midland  Bailway  Company  (1), 
You  47.— Q.B.,  C.P.  &  ExcH. 
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and  I  think  the  jury  properly  came 
to  the  conclusion  that  they  did  not. 
Looking  at  the  articles  themselves,  which, 
were  before  us,  it  is  difficult  to  sup- 
pose that  anybody  would  call  them  "  paint- 
ings "  in  the  popular  and  ordinary  sense 
of  that  word — ^they  are  clearly  not  so. 
They  are  simply  coloured  designs  or 
patterns  for  carpets  and  nothing  more. 
It  is  true  they  were  painted,  and  painted 
with  great  care  by  hand,  and  as  coloured 
or  painted  designs  were  possessed  of  great 
merit  and  value ;  but  there  was  nothing 
about  them  to  give  them  the  character  of 
'*  paintings "  in  the  ordinary  acceptation 
of  that  word.  Is  the  language  of  the 
Carriers  Act,  then,  such  as  to  shew  that 
a  wider  and  more  extended  interpretation 
should  be  given  to  that  term  ?  I  think 
it  is  not.  In  the  first  place,  I  look  to  the 
collocation  of  the  woids  of  the  statute, 
"  paintings,  engravings,  pictures,"  which, 
to  my  mind,  indicates  the  intention  of 
the  Legislature  that  the  word  should  have 
its  popular  signification  only.  Then  I 
look  to  the  consequences  of  a  wider  inter- 
pretation extending  the  meaning  of  the 
word  to  its  literal  signification — looked 
at  thus,  it  would  include  everything  that 
was  ^^  painted.'*  So  interpreted,  it  would 
include  a  plainly  painted  door  or  panel, 
and  so  on.  It  would  be  absurd  to  sup- 
pose that  such,  was  the  meaning  or  inten- 
tion of  the  Legislature.  It  is  a  matter  of 
common  knowledge  that  many  beautiful 
and  artistic  designs  for  hang^ings — paper 
for  walls,  muslins  and  china — ^represent- 
ing animals,  flowers  and  landscapes,  are 
so  exquisitely  drawn  and  painted  that  they 
may  partake  of  the  character  of  paintings 
in  the  popular  sense,  in  addition  to  their 
character  as  designs  in  a  commercial 
sense.  Whether  they  do  so  or  not  must 
always  be  a  question  for  a  jury ;  subject 
of  course  to  the  control  which  the  Court 
exercises  over  verdicts  if  they  are  mani- 
festly wrong.  In  the  statute  5  A  6  Vict. 
c.lOO,  relating  to  the  copyright  of  designs 
for  ornamenting  articles  of  manufacture, 
the  correct  description  of  the  articles  in 
question  will,  it  seems  to  me,  be  found. 
Assuming  the  patterns  in  question  to  be 
new  and  original,  they  would  clearly  fall 
within  the  3rd  section  of  that  Act,  as 
designs   applicable  for  the  pattern   and 
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ornamenting  of  carpets.  Further  light 
upon  the  subject  maj  also  be  derived 
from  the  statute  25  &  26  Vict.  c.  68, 
giving  copyriffht  in  paintings,  drawings 
and  photographs,  the  first  section  of  which 
confers  right  upon  the  author  of  "  every 
original  painting,  drawing  and  photo- 
graph . "  It  would  be  exceedingly  difficult 
to  suppose  that  such  articles  as  those  in 
question  are  protected  by  this  Act  as 
"  original  paintings  *' — and  that  the  author 
of  them  should  have  the  power  under  it 
to  secure  to  himself  the  copyright  in  them 
for  the  term  of  his  life  and  for  seven  years 
afterwards,  as  the  author  of  an  original 
painting  might  do— whereas  the  copy- 
right in  designs  under  the  5  &  6  Vict. 
c.  100  is  extended  only  to  very  limited 
periods.  That  the  articles  in  question 
are  of  a  similar  character  to  those  in 
respect  of  which  the  Carriers  Act  has 
afforded  protection  to  Carriers  there  can 
be  no  question,  but  unfortunately  the 
lanfi^age  of  the  Act  is  not  such  as  to 
inomde  them,  and  the  defect  in  the  Act,  if 
it  be  one,  can  only  be  remedied  by  the 
Legislature.  It  maybe  asked  how  is  one 
to  tell  whether  that  which  is  painted  is  a 
painting  or  a  mere  painted  design  ?  and 
where  is  the  line  to  be  drawn  ?  I  answer 
this  question  by  adopting  the  language 
of  Pollock,  C.B.,  in  Bnvnt  v.  The  Midland 
Bailway  Company  (1)  — r "  The  line  is 
shifted  according  to  the  circumstances. 
But  the  question  that  we  have  to  answer  is, 
not  where  to  draw  the  line,  but  whether 
this  is  within  the  line  ?  I  think  for  all 
practical  and  reasonable  purposes  where- 
ever  the  line  may  be,  and  leaving  the  line 
in  a  state  of  doubt  (which  is  a  doubt 
which  belongs  to  every  line  attempted  to 
be  drawn  either  in  nature  or  in  the  social 
exigencies  of  life),  that  this  is  without 
theline."  And  therefore  I  think  theverdiot 
for  the  plaintiff  ought  to  stand,  and  the 
rule  be  discharged. 

Rule  discharged. 


Soliciton— Books,  Kenrick  k  Co.,  for  plaintiff 
R.  F.  Bobertt,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878     1 
Feb.  4.  /  ^ajpar^e  STORY. 

Ship  and  Shipping — Stramding  of  Ship 
where  no  Damage — Jurisdiction  of  Wreck 
OormrUssioner  —  Suspension  of  Master*8 
Oertificate— 17  ^  18  Fie/,  c,  104  (Ifer- 
chamt  Shipping  Act,  1854),  sections  242, 
432—39  |-  40  Vict,  c.  80  (Merchant 
Shipping  Act,  1876),  secHofis  29,  32. 

The  jurisdiction  to  suspend  the  certificcde 
of  the  master  of  a  ship  has  not  hem  ex- 
tended  by  the  Merchant  Shipping  Act, 
1876  (39  ^  40  Vict,  c,  80),  sections  29  ^ 
32,  to  cases  not  within  sections  242  ^  432 
of  the  Merchant  Shipping  Act,  1854  (17  ^ 
18  Vict,  c,  104),  and  therefore  where  an 
enquiry  into  the  stranding  of  a  ship  where 
no  damage  has  been  done  is  held  by  a 
wreck  commissioner  under  section  32  of  the 
later  Act,  he  has  no  jurisdiction  upon  such 
enquiry  to  suspend  the  certificate  of  the 
master  of  the  stranded  ship. 

This  was  a  rule  for  a  certiorari  to  re- 
move into  this  Division  a  decision  and 
judgment  which  had  been  given  in  the 
Court  of  the  Wreck  Commissioners,  sus- 
pending the  certificate  of  the  master  of 
the  steamship  Ayton  for  six  months. 

It  appeared  that  the  vessel,  laden  with 
a  cargo  of  coals  for  Calcutta,  sailed  from 
Englaiid,  and  arrived  at  Port  Said.  The 
master  there  received  a  telegram  from 
the  owner,  directing  him  to  g^  to  Zante 
instead  of  Calcutta.  While  off  the  west 
coast  of  the  Morea,  on  her  way  to  Zante, 
she  took  the  ground  on  a  mudbank,  but 
was  got  off  very  soon  by  the  jettison  of 
about  fifty  tons  of  coal,  and,  as  was  found 
by  the  Wreck  Commissioner,  no  damage 
was  sustained  by  the  vessel  or  crew. 

At  the  instance  of  the  Board  of  Trade 
an  inquinr  into  this  stranding  was  hdd 
by  the  Wreck  Commissioner  under  sec- 
tion 32  of  39  A  40  Vict.  c.  80,  the  Mer- 
chant Shipping  Act,  1876. 

At  the  close  of  the  enquiry  the  Wreck 
Commissioner  gave  jucupnent,  finding 
the  above  tsuota,  and  or&ring  that  the 
certificate  of  the  master  be  suspended  for 
six  months. 

On  a  former  day  Maclachlan  obtained 
a  rule  nisi  for  a  certiorari,  on  the  ground 
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that  there  was  no  jurisdiction  to  make 
the  order,  against  which, 

(7.  8.  0.  Bowen  now  shewed  cause  on 
hehalf  of  the  Wreck  Commissioner. — 
The  question  is,  whether  there  is  any 
power  given  hy  the  Acts  to  the  Wreck 
Commissioner  to  suspend  a  certificate  in 
a  case  of  stranding,  where  no  real  damage 
hafi  been  done.  Section  32  of  the  Act  of 
1876  has  given  a  new  jurisdiction  over 
"stranding;"  and  it  is  contended  that 
to  the  jurisdiction  to  hold  an  enquiry  so 
created  is  attached  the  power  incident  to 
the  holding  of  the  enquiries  authorised 
by  the  previous  Acts.  Enquiries  under 
section  432  of  the  Merchant  Shipping  Act, 
1854  (1),  were  limited  to  cases  where  a 
ship  was  materially  damaged,  and  when 
upon  such  enquiry  it  was  reported  that 
serious  damage  had  been  caused  by  the 
de&ult  of  the  master,  there  was  power 
under  section  242  to  suspend  his  certifi- 

(1)  17  &  18  Vict.  c.  104.— Merchant  Shipping 

Act,  1864.    Ptot  Vni. 

Wrecks,  Casualties  and  Salvage. 

Section  482.  In  any  of  the  cases  following 
(that  is  to  say) : 

Wheneyer  any  ship  is  lost,  abandoned  or  mate- 
rially damaged  on  or  near  the  coasts  of  the 
United  Kingdom : 

Whenever  any  ship  causes  loss  or  material 
damage  to  any  other  ship  on  or  near  snch  coasts : 

Whenever  by  reason  of  any  casualty  happening 
to  or  on  board  of  any  ship  on  or  near  such  coasts 
loss  of  life  ensues : 

Whttieyer  any  snch  loss,  abandonment,  damage 
or  casualty  happens  elsewhere,  and  any  competent 
witoosses  thereof  arrive  or  are  found  in  any  place 
in  the  United  Kingdom : 

It  shall  be  lawfol  for  the  inspecting  officer  of 
the  coastguard  or  the  principal  officer  of  Customs 
rending  at  or  near  the  place  where  such  loss, 
abandonment,  damage  or  casualty  occurred,  if  the 
same  occurred  on  or  near  the  coasts  of  the  United 
Kingdom ;  but,  if  elsewhere,  at  or  near  the  place 
where  such  witnesses  as  aforesaid  arrive  or  are 
found  or  can  be  conveniently  examined,  or  for 
any  other  person  appointed  for  the  purpose  by  the 
Board  of  Trade  to  make  enquiry  reitpecting  such 
loss,  abandonment,  damage  or  casualty ;  and  he 
shall  for  the  purpose  have  all  the  powers  given 
by  Uie  1st  Part  of  this  Act  to  inspectors  ap- 
pointed by  the  said  board. 
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cate  (2).  This  power  originally  conferred 
on  the  Board  of  Trade  was  by  25  &  26 
Vict.  c.  63.  section  23  (The  Merchant 
Shipping  Amendment  Act,  1862),  vested 
in  the  Conrt  who  investigated  the  case 
(3)  ;  and  then  section  29  of  the  last  Act, 
which  provided  for  the  appointment  of 
Wreck  Commissioners,  gave  to  them  the 
same  jurisdiction  and  powers  as  such 
Conrt  had  enjoyed  (4).   The  words  there- 

(2)  17  &  18  Vict.  c.  104,  The  MerchaDt 
Shipping  Act,  1854. 

Section  242.  The  Board  of  Trade  may  suspend 
or  cancel  the  certificate  (whether  of  competency 
or  service)  of  any  master  or  mate  in  the  follo>ving 
cases  (that  is  to  say) : 

If  upon  any  investigation  made  in  pursuance  of 
the  last  preceding  section  he  is  reported  to  be  in- 
competent, or  to  have  been  guilty  of  any  gross  act 
of  misconduct,  drunkenness  or  tyranny ; 

If  upon  any  investigation  conducted  under  the 
provisions  contained  in  the  Vlllth  Part  of  this 
Act,  or  upon  any  investagation  made  by  a  Naval 
Court  constituted  as  hereinafter  mentioned,  it  is 
reported  that  the  loss  or  abandonment  of  or  serious 
d^age  to  any  ship  or  loss  of  life  has  been  caused 
by  his  wrongful  act  or  defiatult. 

(3)  26  &  26  Vict,  c  63  (The  Merchant  Ship- 
ping  Amendment  Act,  1862). 

Section  23.  The  following  rules  shall  be  ob- 
served with  respect  to  the  cancellation  and  sus- 
pension of  certificates  (that  is  to  say) : 

1.  The  power  of  cancelling  or  suspending  the 
certificate  of  a  master  or  mate  by  the  242nd  sec- 
tion of  the  Principal  Act  conferred  on  the  Board 
of  Trade  shall  (except  in  the  case  provided  for  by 
the  fourth  paragraph  of  the  said  section)  vest  in 
and  be  exercised  by  the  local  marine  board, 
magistrates,  Naval  Ck>urt,  Admiralty  Court,  or 
other  Court  or  tribunal  by  which  the  case  is  in- 
vestigated or  tried,  and  shall  not  in  future  vest  in 
or  be  exercised  by  the  Board  of  Trade. 

6.  No  certificate  shall  be  cancelled  or  sus- 
pended under  this  section,  unless  a  copy  of  the 
report  or  a  statement  of  the  case  upon  which  the 
investigation  is  ordered  has  been  famished  to  the 
owner  of  the  certificate  before  the  conunencement 
of  the  investigation,  nor,  in  the  case  of  investiga- 
tions conducted  by  justices  or  a  stipendiary 
magistrate,  unless  one  assessor  at  least  expresses 
his  concurrence  in  the  report. 

(4)  39  &  40  Vict.  c.  80  (The  Merchant  Ship* 
ping  Act,  1876). 

Investigation  into  Shipping  Casualties. 
Section  29.  It  shall  be  the  duty  of  a  Wreck 


Digitized  by 


Google 


268 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHBQUEB, 


[N.  S- 


Ex  parte  Story,  QJB. 

f  >re  in  section  32,  extending  the  subjectB 
for  enquiry  to  the  case  where  a  ship 
"has  b«en  stranded  or  damaged"  pur- 
posely omit  all  mention  of  "  serious  '*  or 
'^  material  *'  damage,  and  intend  to  con- 
fer on  the  Wreck  Commissioner  all  the 
powers  as  to  suspension  or  cancellation 
of  certificates  where  the  mere  fact  of 
stranding  is  proved  before  him.  If 
this  be  not  so,  then  there  is  a  juris- 
diction given  to  enquire  into  stranding, 
and  no  power  to  punish  for  it. 

MadachlaUf  in  support  of  the  rule. — 
The  terms  stranding  and  damage  in  sec- 
tion 32  were  meant  to  justify  an  enquiry ; 
but  then  on  looking  back  at  the  former 
Act,  as  well  as  at  section  29,  which  de- 
fines the  powers  of  the  Wreck  Commis- 
sioner,  it  will  be  seen  that  nothing  can 
be  punished  less  than  ''  serious  damage." 

[CoCKBURN,  L.C.J. — What  is  the  use 
of  the  Court  enquiring  if  it  cannot 
punish  ?] 

Commiflsioner,  at  the  requdst  of  the  Board  of 
Trade,  to  hold  any  formal  investigation  into  a 
loss,  abandonment,  damage  or  casoalty  (in  this 
Act  called  a  shipping  casoalty)  under  the  Vlllth 
Part  of  the  Merchant  Act,  1854;  and  for  that 
purpose  he  shall  have  the  same  jurisdiction  and 
powers  as  are  thereby  conferred  on  two  justices, 
and  all  the  provisions  of  the  Merchant  Shipping 
Acts,  1864  to  1876,  with  respect  to  investigations 
conducted  under  the  Vlllth  Part  of  the  Merchant 
Shipping  Act,  1854,  shall  apply  to  investigations 
held  by  a  Wreck  Commissioner. 
Section  32.  In  the  following  cases — 

1.  Whenever  any  ship  on  or  near  the  coasts 
of  the  United  Kingdom,  or  any  British  ship  else- 
where, has  been  stranded  or  damaged,  and  any 
witness  is  found  at  any  place  in  the  United  King- 
dom, or, 

2.  Whenever  a  British  ship  is  lost  or  supposed 
to  have  been  lost,  and  any  evidence  can  be  ob- 
tained in  the  United  Kingdom  as  to  the  circum- 
stances under  which  she  proceeded  to  sea,  or  was 
last  heard  of, 

The  Board  of  Trade  (without  prejudice  to  any 
other  powers)  may,  if  they  think  fit,  cause  an 
enquiry  to  be  made  or  formal  invcstigntion  to 
be  held,  and  all  the  provisions  of  the  Merchant 
Shipping  Acts,  1864  to  1876,  shall  apply  to 
any  such  enquiry  or  investigation  as  if  it  had 
been  made  or  held  under  the  Vlllth  Part  of  the 
Merchant  Shipping  Act,  1864. 


Further  proceedings  may  be  taken  by 
the  Board  of  Tiude ;  but  in  this  enqoiiy 
no  charge  is  made  against  the  master, 
and  he  cannot  be  subject  to  punishment 
without  notice  of  a  charge.  The  rales 
framed  under  the  Act  shew  that  this  is 
merely  a  preliminary  proceeding  (5). 
Rule  14  says  that  the  master  shall  be 
first  examined,  and  rule  15  that  after- 
wards the  Board  of  Trade  shall  state  if 
they  have  any  charge  to  make  against 
any  one.  Until  that  is  done  he  is  not  a 
defendant  or  a  party  to  the  proceedings. 
The  difference  of  language  in  section  32 
as  to  stranding  from  that  in  section  432 
of  the  Act  of  1854  as  to  wrecks  and 
casualties  is  intentional ;  and  section  32 
does  not  profess  to  enlarge  the  existing 
jurisdiction,  but  confers  a  new  and 
limited  power. 

He  was  then  stopped  by  the  Court. 

CooKBUBN,  L.G.J. — I  think  that  this 
rule  should  be  made  absolute.  It  is 
necessary  to  look  carefully  at  the  Mer- 
chant Shipping  Acts  of  1854  and  1876 
to  see  what  is  the  jurisdiction  within 
which  it  is  alleged  that  the  applicant  in 
this  case  has  been  brought. 

The  Vmth  Part  of  the  1854  Act, 
dealing  professedly  with  wrecks,  casual- 
ties and  salvage,  must  in  the  considera- 
tion of  this  present  question    be   read 

(6)  General  Rules  for  formal  Inrestigstioiis 
into  Shipping  Cssualtiee,  1876. 

Rule  14.  The  proceedings  shall  oommenoe  with 
the  examination  of  the  master,  oiBcers  and  any 
other  person  who  was  on  board  at  the  happening 
of  the  casualty,  and  who  can  g^ye  material  eri- 
dence  in  regard  thereto. 

15.  On  the  completion  of  their  examination  the 
Board  of  Trade  shall  state  in  writing  whether 
they  have  any,  and,  if  so,  what  charge  to  make 
against  any  person,  and  against  whom. 

16.  Where  the  person  against  whom  a  clmige 
is  made,  in  these  rules  called  the  defendant,  is  in 
Court  or  before  the  Court,  the  Board  of  Trade 
may  make  him  a  party  to  the  proceedings  bj 
handing  him  a  copy  of  the  charge. 

18.  When  the  defendant  has  become  a  partj  to 
the  proceedings,  or  when  the  time  allowed  for  his 
appearance  has  expired,  and  he  has  not  appeared, 
the  Board  of  Trade  shall  produce  any  fkrther 
witnef>ses  whom  they  may  wish  to  examine. 


Digitized  by 


Google 


mOHAJBLlCAS  1877  to  MICHAELMAS  1878. 


Vol.  47.] 

Ex  parU  story,  QM. 

before  sectioii  242  of  the  same  Act, 
although  the  latter  precedes  it  in  the 
arrangement  of  the  statute  ;  and  this  be- 
cause the  power  to  suspend  or  cancel  the 
certificate  of  the  master  depends  entirely 
on  the  enquiry  previously  held  under 
section  432. 

Now  section  432  gives  jurisdiction  to 
certain  officers  to  make  enquiry  in  the 
following  cases  : — First.  "  Where  any 
ship  is  lost,  abandoned  or  materially  djL 
m^ed  on  or  near  the  coasts  of  the 
United  Kingdom."  Now  it  is  clear  that 
the  present  falls  under  none  of  these 
heads ;  the  ship  was  not  lost  nor  aban- 
doned,  and,  ex  cancessis^  she  was  not 
materially  damaged.  Secondly.  "  When- 
ever any  ship  causes  loss  or  material  dam- 
age to  any  other  ship  on  or  near  such 
coasts."  That  is  not  wis  case.  Thirdly. 
"Whenever  by  reason  of  any  casualty 
happening  to  or  on  board  of  any  ship  on 
or  near  such  coasts  loss  of  life  ensues." 
No  loss  of  life  has  ensued  here.  Fourthly. 
"  Whenever  any  such  loss,  abandonment, 
damage  or  casualty  happens  elsewhere, 
and  any  competent  witnesses  thereof 
arrive  or  are  found  at  any  place  in  the 
United  Kingdom."  The  casualty  spoken 
of  is  specified  as  "  such "  casualty,  i.e., 
such  as  those  before  mentioned.  It  is 
therefore  perfectly  clear  that  the  present 
case  is  not  within  any  one  of  those 
classes  in  which  by  section  432  joris- 
diction  is  given  to  the  certain  officers 
therein  mentioned.  Now  let  us  see  what 
the  Board  of  Trade  may  do  as  to  sus- 
pending a  certificate.  They  may,  "if 
upon  an^  investigation  conducted  under 
the  provisions  contained  in  Part  YIII.  of 
the  Act  ....  it  is  reported  that  the 
loss  or  abandonment  of  or  serious  damage 
to  any  ship  or  loss  of  life  has  been  caused 
by  ius  wrongful  act  or  default,"  sus- 
pend or  cancel  the  certificate  of  any 
master.  Then  comes  the  Act  of  1876, 
transferring  the  jurisdiction  of  the  cer- 
tain officers  before  mentioned  in  the 
1854  Act  to  the  Wreck  Oommissioners. 
But  what  is  it  that  the  Wreck  Gommis- 
sioneni  at  the  instance  of  the  Board  of 
Trade  may  do  ?  It  shall  be  their  duty 
to  hold  any  formal  investigation  into  a 
loss,  abandonment,  damage  or  casualty 
under  the  VlUth  Part  of  the  Merchant 
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Shipping  Act,  1854,  and  for  that  purpose 
shall  have  the  same  jurisdiction  and 
powers,  Ac." 

Here  again  the  terms  are  "  loss," 
"abandonment"  and  "damage,"  as  in 
the  Act  of  1854  ;  and  although  the  word  - 
material  is  omitted,  inasmuch  as  direct 
reference  is  made  to  the  Act  of  1854,  we 
must  read  those  words  as  they  were  found 
in  that  Act.  Therefore,  although  at  first 
sight  they  might  seem  to  enlarge  the 
jurisdiction,  yet  the  clear  reference  to  the 
former  Act  satisfies  me  that  all  that  was 
intended  was  the  transfer  of  the  juris- 
dictioD  existing  under  the  one  Act  to  the 
Commissioners  named  in  the  other. 

Thus,  when  we  look  at  section  29  of 
the  1876  Act  which  appoints  the  Wreck 
Oommissioners,  we  find  no  words  ex- 
pressive of  any  intention  to  enlarge  the 
jurisdiction.  Mr.  Bowen  indeed  says 
that  section  32  extends  the  jurisdiction ; 
but  I  am  of  opinion  that  it  has  no  refer- 
ence to  the  jurisdiction  of  the  Commis- 
sioners, which  is  provided  for  completely 
by  section  29.  Section  32  enables  the 
Board  of  Trade  to  cause  an  enquiry 
to  be  made,  under  certain  circumstuices, 
where  a  ship  has  been  stranded  or  da- 
maged; but  if  it  had  been  intended  to 
coiner  extended  powers,  specific  words 
would  have  been  used. 

I  do  not  mean  to  say  that  a  case  might 
not  arise  where  it  would  be  very  de- 
sirable that  the  powers  should  be  ex- 
tended. There  might  be  a  case  where 
stranding  of  a  ship  vnthout  any  damage 
to  her  might  nevertheless  shew  great  in- 
competency on  the  part  of  the  master. 
But  we  must  not  strain  the  provisions  of 
the  Act,  because  we  think  that  the 
powers  conferred  by  it  might  be  stronger. 
We  must  not  attempt  to  supply  a  defi- 
ciency which  we  may  fancy  or  believe 
that  we  have  discovered  in  the  provisions 
as  they  exist.  I  think  that  this  case  is 
not  brought  vnthin  section  29  of  the  Act 
of  1876,  and  therefore  the  certificate  of 
the  master  could  not  be  suspended  by 
the  Wreck  Commissioner  upon  this  en- 
quiry. 

Mellob,  J. — I  am  entirely  of  the  same 
opinion.  I  do  not  propose,  as  my  Lord 
has  gone  through  the  sections  of  the 
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Acts,  to  say  more  than  this,  that  now 
one  sees  what  is  the  trne  effect  of  the 
words  relied  upon  by  Mr.  Bowen  as 
living  jorisdiction  here,  there  is  nothing 
in  them  which  can  be  construed  as  ex- 
tending the  jurisdiction  of  the  Wreck 
Commissioner  beyond  that  of  the  tribunal 
he  superseded.  It  was  thought  desirable 
that  the  Board  of  Trade  should  be  em- 
powered to  cause  an  enquiry  into  the 
stranding  of  a  ship  to  be  held,  and  it  was 
provided  that  they  should  do  this  in  the 
same  way  as  formerly ;  and  it  was  for 
the  Board  of  Trade  to  decide  what  was 
to  be  done  afterwards,  in  the  same 
manner  as  they  had  done  before. 

MxinsTT,  J. — I  am  of  the  same  opinion. 
I  entertained  considerable  doubt  for  some 
time,  but  I  am  now  satisfied  that  the 
construction  of  the  Acts  given  by  my 
Lord  and  my  brother  Mellor  is  correct. 
The  object  of  the  Act  of  1876  is  pretty 
plain  as  I  read  section  32.  Where  a 
ship  has  been  stranded,  and  witnesses  of 
the  matter  are  to  be  found  in  the  United 
Kingdom,  tibe  Board  of  Trade,  without 
prejudice  to  any  other  powers,  may  cause 
an  enquiry  to  be  made,  and  nothing  else. 
Then  if  the  enquiry  results  in  their 
getting  evidence  for  putting  the  other 

§  revisions  of  the  Acts  in  force,  they  may 
o  so,  as  the  enquiry  is  expressly  to  be 
held  without  prejudice  to  all  the  other 
powers.  It  is  to  be  an  eaj  parte  enquiry, 
and  quite  different  from  the  other  pro- 
ceedings which  are  said  to  be  trials.  I 
therefore  agree  that  the  Wreck  Commis- 
sioner had  no  jurisdiction  to  make  this 
order,  and  that  the  rule  for  a  certiorari 
should  be  made  absolute. 

Rule  absolute. 


Solicitors  —  Oliver  &  Botterell»  London  and 
Sunderland,  for  applicant;  W.  Mnrton,  for 
the  Wreck  Commisdoner,  for  Board  of  Trade. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
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WINTEBFELD  V.   BRADNUV. 


Security  for  Costs  —  Plaintiff  retiring 
Abroad — Admission  of  Plaiidiff  s  OloAm — 
Counter-claim  for  Damages  on  Indepen" 
dent  CoAise  of  Action — Effect  of  Order  XIX, 
rule  3,  on  Plaintiff  *8  LiabilUy  to  give  Secu- 
rity for  Costs, 

The  provisions  in  Order  XIX.  ruZe  3, 
enabling  a  defendant  to  counter-claim  in 
respect  of  unliquidated  damages  instead  of 
being  obliged  to  bring  an  independent  action^ 
has  vn  view  the  convenience  of  the  mode  of 
trialy  and  does  not  put  a  ylaintiff  residing 
out  of  the  jurisdiction  in  any  worse  position 
as  to  giving  security  for  costs^  than  he 
was  when  a  cross  action  against  him  was 


Where,  therefore,  a  defendant  adnUited 
the  claim  of  a  plaintiff  residing  out  of  the 
jurisdiction,  but  set  up  a  counter-claim  for 
damages  arising  out  of  another  transaction, 
overtopping  the  plaintiff*s  claim  in  the 
action,  he  was  held,  as  being  virtually 
plaintiff  in  respect  of  the  balance  on  ihe 
counter-claim,  not  entitled  to  require  secu- 
rity for  his  costs  from  the  plaintiff. 

In  this  case  the  plaintiff,  who  was  a 
foreigner  residing  out  of  the  jurisdiction, 
brought  an  action  i^rainst  the  defendant 
to  recoyer  a  sum  of  1162.  ISs.  for  goods 
sold  and  delivered. 

The  defendant  in  his  statement  of  de- 
fence admitted  that  the  money  was  due, 
but  alleged  the  breach  by  the  plaintiff  of 
another  contract  between  them,  for  which 
he  counter-claimed  against  the  plainiaff 
damages  to  the  amount  of  7002.  Setting 
off  the  amount  of  the  plaintiff's  admitted 
claim,  the  defendant  cuaimed  the  balance 
of  about  580Z.  in  this  action. 

The  defendant  then  applied  to  the  dis- 
trict registrar  for  an  order  on  the  plaintiff 
to  giye  security  for  costs.  This  was  re- 
fused, but  Field,  J.,  afterwards  made  an 
order  staying  all  proceeding  in  the  action 
untQ  the  pltuntiff  should  give  seonrityfor 
the  defendant's  costs. 

The  plaintiff  appealed  agwist  the  order 
of  Field,  J. 
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Qavnaford  Bruce,  for  the  plaintiflf. — As 
the  plaintiff's  claim  is  admitted,  the  de- 
fendant is  really  suing  for  the  balance  of 
his  ooanter-claim.  He  cannot  reqaire 
secoiitj  for  costs,  as  he  raises  no  defence 
to  the  plaintiff's  action.  It  is  true  that 
the  Judicature  Act  allows  a  defendant  to 
counter-claim  for  unliquidated  damages, 
but  this  cannot  be  treated  as  a  set-off.  It 
is  only  the  mode  of  trial  that  has  been 
altered,  and  instead  of  the  defendant 
being  obliged  to  bring  a  cross  action  for 
breach  of  contract,  he  is  allowed  for  con- 
venience to  set  it  up  and  have  it  tried  in 
the  one  action.  The  Judicature  Act  treats 
this  as  two  actions  tried  in  one,  and  the 
defendant  becomes  plaintiff  for  the  balance 
over  and  above  the  original  claim.  A 
defendant  out  of  the  jurisdiction  can 
never  be  required  to  give  security  for  costs. 
In  The  Julia  Fisher  (1),  a  counter-claim- 
ant out  of  the  jurisdiction  was  ordered  to 
give  security  for  costs  ;  shewing  that  he 
was  treated  as  a  plaintiff,  and  as  if  there 
were  two  actions.  If,  therefore,  the  de- 
fendant could  not  have  had  security  if 
these  were  two  actions,  why,  because  for 
his  convenience  his  counter-claim  is  tried 
in  the  one  action,  is  the  foreigner  to  be  in 
any  worse  position  ? 

AnaHe,  contra, — It  is  a  general  rule 
that  a  plaintiff  residing  out  of  the  juris- 
diction must  give  security  for  costs.  It 
is  stated  in  Ohitty^s  FracHcey  p.  I4I4,  and 
it  is  said  that  a  Judge  will  so  order, 
although  the  defendant  has  no  defence  on 
the  merits.  If  this  application  had  been 
made  at  once  when  the  writ  issued,  it 
would  have  been  granted  as  a  matter  of 
course. 

[CocKBURN,  L.C.J. — Do  you  contend 
that  the  Judge  has  no  discretion  ?] 

In  The  Edinburgh  and  Leith  Railway 
OompaiMf  y.  Dawson  (2)  it  is  put  as  a  right 
that  the  defendant  has  to  compel  the 
plaintiff  to  give  security.  The  object 
18  to  put  the  parties  on  equal  terms. 
The  defendant  will  be  at  a  disadvan- 
tage unless  he  has  security.  This  is 
really  only  one  proceeding;  only  one 
judgment  is  given — Staples  v.  Young  (3). 

(1)  Law  Bep.  2  Prob.  Diy.  116. 

(2)  7  DowL  678. 

(8)  Law  Bep.  2  Exch.  Dir.  324. 
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[Mbllob,  J. — Is  the  defendant  obliged 
to  put  in  a  counter-claim  ?] 

No ;  he  miffht  bring  another  action. 

[Mellob,  «f. — Then  it  is  for  his  own 
convenience  he  does  so.] 

If  the  plaintiff  bring  uie  defendant  into 
Court  he  must  give  security  for  costs; 
non  constat  that  defendant  would  ever  have 
brought  an  action  for  the  counter-claim. 
The  case  dted  from  the  Admiralty  Court 
(I)  depends  on  the  practice  of  that  Court, 
which  is  to  make  a  defendant  out  of  the 
jurisdiction  give  security. 

O.  Bruce,  in  reply. 

CoCKBUEN,  L.C.J. — I  am  of  opinion 
that  the  order  of  Field,  J.,  was  wrong 
and  must  be  reversed.  It  is  quite  true 
that  by  the  law  of  this  country,  a  foreigner 
residing  out  of  the  jurisdiction,  if  he 
brings  an  action  in  the  jurisdiction,  may 
be  caJled  uponfor  security  for  costs  before 
he  brings  his  action  into  Court.  I  do  not 
say  that  this  is  not  a  right  and  just  law ; 
I  think  that  it  is,  because  otherwise  if  the 
plaintiff  were  defeated  in  the  action,  the 
defendant,  though  successful,  would  have 
no  remedy  against  him  for  his  costs.  So 
the  law  stood  before  the  Judicature  Acts; 
so,  as  I  think,  it  stands  now,  for  there  is 
nothing  in  those  Acts  to  alter  it. 

As  the  law  stood  before,  it  was  compe- 
tent for  a  defendant  who  had  a  claim  for 
liquidated  damages  to  set  it  off  against 
the  plaintiff's  claim  in  the  action.  If 
this  were  a  claim  for  liquidated  damages 
on  the  part  of  the  defendant  he  could  even 
then  have  set  it  off  in  this  action.  But  it 
is  not ;  and  it  is  clear  that  before  the  Judi- 
cature Acts  the  defendant  in  this  case  must 
have  brought  a  separate  and  independent 
action  in  order  to  assert  his  rights.  What 
would  have  been  the  position  of  the 
foreigner  in  such  a  case  ?  He  would  then 
be  defendant,  and  the  law  has  never  been 
that  a  foreign  defendant  must  give  security 
for  costs.  This  practice  has  been  some- 
what altered  by  the  Judicature  Act,  which 
has  provided  that  where  he  has  a  claiir 
for  unliquidated  damages,  the  defendant 
may,  instead  of  being  obliged  to  bring  a 
separate  action,  set  up  in  a  counter-clum 
appended  to  his  statement  of  defence  in 
the  action  brought  against  him,  his  own 
claim,  which  he  would  otherwise  have  to 


Digitized  by 


Google 


272 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  BXOHEQUEB. 


[N.8. 


Winter/eld  V,  Bradnumf  Q.B. 
assert  in  a  distinct  action,  and  have  it 
adjudicated  upon  in  the  same  action,  to- 
gether with  the  plaintiff's  claim  against 
him.  He  then  is  entitled  to  judgment  if 
it  should  turn  out,  in  the  event  of  the 
trial,  that  his  claim  overtops  that  of  the 
plaintiff. 

But  there  is  nothing  in  all  this  to  say 
that  the  plaintiff  shall  be  in  any  worse 
position  as  to  giving  security  for  costs 
than  he  was  before  this  convenient  mode 
of  trial  was  adopted. 

The  case  is  simply  this — ^the  plaintiff 
sues,  and  the  defendant  in  resisting,  sets 
up  in  his  defence,  instead  of  in  a  new 
action,  his  new  claim  against  the  plain- 
tiff. He  then,  as  it  seems  to  me,  becomes 
plidntiff  quoad  this  new  claim,  and  why 
should  he  obtain  security  from  Uie  virtual 
defendant  for  the  prosecution  of  his  claim  P 
The  original  plaintiff's  listht  ought  not  to 
be  prejudiced  by  reason  of  a  benefit  being 
allowed  to  the  defendant.  Where  his  claim 
is  admitted  by  the  defendant,  who  then 
sets  up  a  distinct  claim  of  his  own  in- 
dependent of  the  cause  of  action  admitted 
by  him,  he,  the  defendant,  is  really  the 
litigant  party.  I  therefore  think  that  this 
order  must  be  reversed,  as  I  cannot  apply 
the  rule  contended  for  by  the  defendant 
to  this  case,  partly  because  no  authority 
for  my  doing  so  has  been  shewn,  and 
partly  because  I  think  it  would  be  against 
justice  so  to  do. 

Mbllor,  J. — I  am  of  the  same  opinion. 
I  confess  that  I  thought  that  the  construe 
tion  which  has  been  put  upon  the  rule  that 
where  a  foreign  plaintiff  sues,  even  if  his 
claim  be  admitted,  yet  he  must  if  litiga- 
tion ensues  g^ve  security  for  costs,  involved 
this,  namely,  that  the  set-off  was  to  be 
treated  as  part  of  the  action.  But  we 
must  remember  that  this  benefit  as  to 
obtaining  security  is  one  conferred  on  the 
person  against  whom  the  action  is  brought. 
We  must  remember  also,  that  it  is  optional 
with  him  whether  he  will  set  up  his 
counter-claim  or  not ;  and  when  he  does 
so,  be  becomes  what  I  may  call  principal 
actor  in  the  subsequent  proceedings,  if 
his  claim  is  more  important  than  the  one 
made  against  him. 

As  the  rule  stands,  therefore,  applying 
to  plaintiffs  only,  I  do  not  feel  justified  in 
saying  that  it  can  be  extended  to  a  case 


where  a  party  haa,  for  his  own  conve- 
nience, a  choice  given  him  whether  he 
will  include  his  claim  in  the  pending 
action  or  bring  another  one.  I  am  not 
sure  that  it  would  be  right  to  extend  it, 
and  certainly  there  is  no  anthori^  for  our 
doing  so.  I  think,  therefore,  the  order 
was  wrong  and  must  be  reversed. 

Order  appealed  against  reversed. 


Solicitom— John  Scott,  agent  for  a.  W.  Hodge, 
Newcastle-on-Tjrne,  for  plaintiff;  Waterhooee 
&  Wintarbotham,  agents  for  J.  &  R.  S.  Watson 
&  Benby,  Newcastle-on-Tyne,  for  defendant. 


[IN  THE  QUEEN*S  BENOH  DIVISION.] 

i  THE   OUARDIANS  OF   THE  PABTSH 
1878        J        ^^  OBBAT  YARMOUTH  (oppeU 

Jan  24  "^      ^«*«<«)  v.  the  clerk  op  the 

I        PEACE  op  the  city  OP  LONDON 

(^     {respondent). 

Poor  Law — Abolition  of  Berivaiive  Sei^ 
/foment— 39  ^  40  Vict.  c.  61.  s.  35— Cn- 
minal  Lunatic — Husband  and  Wife. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Bep.  M.C.  61.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

{THE  QUEEN  t;.  THE  JUSTICES  OF 
BRISTOL  ;  AND  PALMER  (itp- 
peUant)  v.  thatch er  (re- 
spondent). 

JA^iensi/ng  Act,  1872  (35  ^  Z^  Viet, 
c.  94),  ss.  3,  73— TTtn^  Merchant-- Wine 
Dealer's  License— Stat.  6  Oeo.  4.  c.  81.*.  2 
— Orocer  selling  Wine  off  Premises  without 
JusticeB*  Oertifieate. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Bep.  M.C.  54.] 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1877       1 

Nov.  26,'  27.  /  ™^^^^  ^-   HENSON. 

Landlord  and  Tenant — Lodger — Distress 
for  Bent — Lodgers  Ooods  Protection  Act, 
34  ^  85  Vict.  c.  79. 

The  inerefact  of  a  person  being  an  un- 
deT'tenant  is  not  sufficient  to  prevent  his 
being  a  lodger  within  the  meaning  of  the 
Lodgers  Protection  Act,  34  ^  35  Vict, 
c.  79. 

F.y  who  was  tenant  of  a  house  wider  a 
lease  for  a  term  of  years,  made  an  agree* 
ment  in  uniting  with  the  plaintiff,  by  which 
F,  let  to  the  plaintiff,  as  a  quarterly  tenant, 
and  at  a  quarterly  rent,  certain  specified 
rooms,  being  all  the  rooms  in  such  house 
except  three,  in  which  F,  resided : — Held, 
thai  such  agreement  was  not  inconsistent 
with  the  plaintiff  being  a  lodger,  and  as 
such  entitled  to  the  protection  given  to 
lodgers  by  the  d4i  ^  Z6  Vict.  c.  79. 

This  was  an  action  for  wrongfolly 
taking  and  selling  the  plaintiff  *s  goods 
under  a  distress  for  rent  under  the  fol- 
lowing circumstances  : — ^A  Mrs.  Jane 
Ffolkes  was  tenant  to  the  defendant, 
under  a  lease  for  a  term  of  years,  of  a 
house  No.  3,  Park  Place,  Clarence  Gate, 
Regent's  Park,  and  the  rent^  which  was 
1052.  a  year,  heing  in  arrear,  the  defen- 
dant caused  a  disi^ss  for  the  same  to  be 
levied  on  certain  furniture  and  goods 
which  were  then  on  the  premises,  and 
which  belonged  to  the  plaintiff,  who 
claimed  the  same  as  lodger  under  the 
Lodgers  Goods  Protection  Act,  34  &  35 
Vict.  c.  79,  and  the  material  question 
was  whether  the  plaintiff  was  a  lodger 
within  the  meaning  of  that  Act.  It  ap- 
peared that  the  plaintiff,  who  was  brother- 
in-law  to  Mrs.  Ffolkes,  occupied  all  the 
rooms  in  the  hoase  bat  two  or  three, 
reserved  for  Mrs.  Ffolkes  under  an 
agreement,  of  which  the  following  is  a 
copy  : — 

"Memorandum  of  agreement  made 
this  18th  day  of  December,  1875,  between 
George  Phillips,  3,  Park  Place,  Clarence 
Gate,  of  the  one  part,  and  Jane  Ffolkes, 
3  Park  Place,  Claorence  Gate,  of  the  other 
part. 

"  The  said  Jane  Ffolkes  doth  agree  to 
Vol.  47.— Q,B.,  C.P.  &  Exch. 


let  unto  the  said  Gteorge  Phillips,  and 
the  said  George  Phillips  doth  agree  to 
take,  from  the  25th  day  of  December 
instant,  for  one  quarter,  and  unless  either 
of  the  said  parties  shall  give  to  the  other 
three  months*  notice  to  quit  previous  to 
the  end  of  the  said  term,  but  not  other- 
wise, from  thence  afterwards  for  another 
quarter  year,  and  so  on  from  quarter  to 
quarter,  while  and  until  one  of  the  said 
parties  shall  give  to  the  other  three 
months'  notice  to  quit,  all  that  kitchen, 
dining-rooms,  drawing..rooms,  second 
floor,  and  three  rooms  on  third  floor, 
together  with  the  appurtenances,  at  and 
under  the  quarterly  rent  or  sum  of  twenty 
seven  pounds  ten  shillings,  the  same  to 
be  paid  on  the  day  of  expiration  of  each 
quarter  of  a  year  during  the  term  or 
terms  aforesaid,  and  the  first  payment  to 
commence  on  the  25th  day  of  March, 
1876  next,  which  said  quarterly  rent 
or  sum  of  271.  10s.  the  said  (Jeorge  Phil- 
lips doth  agree  to  pay  accordingly,  free 
and  clear  of  and  from  all  deductions 
whatever;  and  the  said  Jane  Ffolkes 
doth  also  agree  to  pay  all  taxes  and  as- 
sessments for  the  said  premises,  and  keep 
the  same  in  good  and  sufficient  repair 
during  the  term  or  terms  aforesaid, 
damage  by  fire  or  other  inevitable  acci- 
dent only  excepted.    As  witness,"  Ac. 

Previously  to  the  plaintiff  taking  these 
rooms  under  the  said  agreement,  the 
house  had  been  stripped  of  all  its  furni- 
ture  by  the  defendant,  who  had  entered 
and  sold  the  same  under  a  bill  of  sale, 
and  the  plaintiff  had  applied  to  the  de- 
fendant to  take  him  as  tenant,  but  the 
defendant  had  refused  te  accept  him  as 
such.  Thereupon  the  plaintiff  made  the 
above  agreement  with  Mrs.  Ffolkes,  and 
took  possession  of  the  said  rooms,  which 
he  furnished  with  his  own  furniture.  The 
distress  for  rent  in  respect  of  which  this 
action  was  brought,  was  put  in  by  the 
defendant  on  the  29th  of  March,  1876, 
ailer  the  plaintiff  had  paid  the  rent  due 
to  Mrs.  I^olkes  under  the  said  agreement 
up  te  the  25th  of  that  month. 

At  the  trial,  which  took  place  before 
Manisty,  J.,  at  the  Middlesex  Easter  Sit- 
tings, 1877,  it  was  contended  on  behalf 
of  the  defendant  that  the  said  agreement 
between  the  plaintiff  and  Mrs.  Ffolkes 
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was  a  colltisive  one  in  order  to  defraud 
the  defendant,  and  also  that  the  plaintiff 
was  not  a  lodger  within  the  meaning 
of  the  34  &  35  Vict.  c.  79,  bnt  an  nnder- 
tenant. 

The  jury  found  a  verdict  for  the  plain- 
tiff, damages  300Z. 

A  rule  nisi  was  afterwards  obtained  by 

Murphy f  for  the  defendant,  to  set  aside 
such  verdict,  and  to  enter  judgment  for 
the  defendant  or  for  a  new  trial,  on  the 
ground,  inter  alia,  of  misdirection  of  the 
learned  Judge  in  telling  the  jury  that  the 
plaintiff  was  a  lodger  within  the  meaning 
of  the  said  Act,  and  in  not  telling  them 
to  find  for  the  defendant  if  they  thought 
the  agreement  of  December,  1876,  was 
entered  into  coUusively  for  the  purpose 
of  depriving  the  defendant  of  his  rent, 
ind  not  with  the  intention  of  creating  a 
real  relation  of  landlord  and  lodger. 

Against  this  rule 

Kemp  and  Qibhons  shewed  cause. — It 
was  a  question  for  the  jury  whether  the 
agreement  between  the  plaintiff  and  Mrs. 
Ffolkes  was  bona  fide  or  not.  That  was 
left  to  the  jury  by  the  learned  Judge, 
and  the  jury  have  in  effect  found  that  it 
was  not  a  sham  but  a  bona  fide  one.  Then 
the  plaintiff  was  a  lodger  within  the 
meaning  of  the  34  A  35  Vict.  c.  79   (1), 

(1 )  The  following  are  the  principal  sections  of 
the  34  &  36  Vict.  c.  79,  viz.,— -Section  1  :  "  If  any 
superior  landlord  shall  levy,  or  authorise  to  be 
levied,  a  distress  on  any  furniture,  goods  or  chat- 
tels, of  any  lodger  for  arrears  of  rent  due  to  such 
superior  landlord  by  his  immediate  tenant,  such 
lodger  may  serve  such  superior  landlord,  or  the 
bailiff  or  other  person  employed  by  him  to  levy 
such  distress,  with  a  declaration  in  writing  made 
by  such  lodger,  setting  forth  that  such  immediate 
tenant  has  no  right  of  property  or  beneficial  inter- 
est in  the  furniture,  goods  or  chattels,  so  distrained 
or  threatened  to  be  distrained  upon,  and  that  such 
furniture,  goods  or  chattels,  are  the  property  or  in 
the  lawful  possession  of  such  lodger;  and  also 
setting  forth  whether  any  and  what  rent  is  due, 
and  for  what  period,  from  such  lodger  to  his  im- 
mediate landlord ;  and  that  such  lodger  may  pay 
to  the  superior  landlord,  or  to  the  b^liff  or  otner 
person  employed  by  him  as  aforesaid,  the  rent,  if 
any,  so  due  as  aforesaid,  or  so  much  thereof  as 
shall  be  sufficient  to  discheu^e  the  claim  of  such 
superior  landlord.  And  to  such  declaration  shall 
be  annexed  a  correct  inventory,  subscribed  by  the 
lodger,  of  the  furniture,"  &c.  And  section  2 :  "  If 
any  superior  landlord,  or  any  bailiff  or  other  per- 
son employed  by  him,  shall,  after  being  served 
with  the  before-mentioned  declaration  and  inven- 


and  entitled  to  the  protection  given  by 
that  Act.  No  defimtion  of  a  lodger  is 
given  by  the  Act,  nor  is  it  easy  to  give  one. 
In  Dr.  Johnson's  Dictionary  "lowiger"  is 
defined  to  be  ^'  one  who  lives  in  rooms 
hired  in  the  house  of  another.**  Bovill, 
C.J.,  in  Thompson  v.  Ward  (2)  says: 
"  Generally  speaking,  a  lodger  is  a  per. 
son  whose  occupation  is  of  part  of  a  house, 
and  subordinate  to  and  in  some  degree 
under  the  control  of  a  landlord  or  his  re- 
presentative, who  either  resides  in  or  re- 
tains the  possession  of  or  a  dominion  over 
the  house  generally,  or  over  the  outer 
door,  and  under  such  circumstances  as 
that  the  possession  of  any  particular  part 
of  the  house  held  by  the  lodger  does  not 
prevent  the  house  generally  being  in  the 
possession  of  the  landlord.*'  Every  ele- 
ment there  described  exists  here.  The 
landlady,  Mrs.  Ffolkes,  resided  in  the 
house,  and  the  plaintiff  was  clearly  a 
lodger  within  the  meaning  of  the  Act. 

Murphy  and  Shaw,  in  support  of  the 
rule. — The  agreement,  even  assuming  it 
to  be  bona  fide,  did  not  make  the  plaintifE 
a  lodger.  It  is  an  absolute  demise  of  a 
,  certain  part  of  the  house,  which  com- 
prised indeed  the  whole  house,  with  the 
exception  only  of  a  few  rooms.  It  made 
the  plaintiff  an  under-tenant,  and  gave 
him  a  legal  estate  in  the  premises  demised 
to  him,  which  distinguished  him  from  a 
lodger.  A  lodger  has  only  the  use  and 
enjoyment  of  the  rooms  he  occupies,  and 
has  no  legal  estate  therein  which  would 
enable  him  to  bring  trespass.  In  Oom. 
Dig.  Trespass  J?.  1  it  is  said,  "Trespass 
quare  domwn  or  clausum  /regit  lies  by 

tory,  and  after  the  lodger  shall  have  paid  or  ten- 
dered to  such  superior  landlord,  bailiff  or  other 
person,  the  rent,  if  any,  which  by  the  last  pre- 
ceding section  such  logger  is  authorised  to  pay, 
shall  levy  or  proceed  with  a  distress  on  the  fumi- 
nitute,  goods  or  chattels,  of  the  lodger,  such  supe- 
rior landlord,  bailiff  or  other  person,  shall  be 
deemed  guilty  of  an  illegal  distress,  and  the 
lodger  may  apply  to  a  justice  for  an  order  for  the 
restoration  to  him  of  such  goods ;  and  such  appli- 
cation shall  be  heard,"  &c. ;  *'and  the  superior 
landlord  shall  also  be  liable  to  an  action  at  law  at 
the  suit  of  the  lodger,  in  which  action  the  truth  of 
the  declaration  and  inventory  may  likewise  be 
inquired  into." 

(2)  40  Law  J.  Rep.  C.P.  169;  s.  c.  Law  Repi  6 
C.P.  327. 


Digitized  by 


Google 


Vol.  47.] 


MICHAELMAS  1877  to  MICHAELMAS  1878. 


275 


PkiUips  y.  Hmaon,  C,P. 

him  who  has  the  possession  of  an  estate 
of  freeliold  or  inheritance,  or  by  lease  for 
Tears  or  at  will."   The  plaintiff  therefore, 
oy  yirtae  of  this  letting  to  him  by  Mrs. 
Ffolkes,  conld  hare  maintained  trespass. 
He  could  not  have  done  so  had  he  been 
only  a  lodger.     A  man  cannot  be  "  de- 
scribed  as  being  in  possession  of  a  dwell- 
ing-house where  he  is  a  mere  lodger/' 
per  Parke,   B.,  in  Monks  v.  Dykes  (3). 
In  Allan  Y.  The  Overseers  of  Liverpool  (4), 
Blackburn,  J.,  after  stating  that  the  per- 
son to  be  rateable  in  that  case  mnst  be 
one  who  is  the  exclnsiye  occupier,  so  as 
to  be  able  to  maintain  trespass,  says  :  '*  A 
lodger  in  a  house,  although  he  has  the 
exclusive  use  of  rooms  in  the  house  in  the 
sense  that  nobody  else  is  allowed  to  be 
there,  and  though  his  goods  are  stowed 
there,  is  not  yet  in  the  exclusive  occupa- 
tion in  the  sense  I  have  already  men- 
tioned, because  tbe  landlord  is  there  for 
the  purpose  of  being  able,  as  landlords 
nsnally  are  in  the  case  of  lodgings,  to 
liave  his  own  servants  to  look  after  {he 
house  and  the  furniture,  and  has  retained 
to  himself  the  legal  occupation,  though 
he  has  agreed  to  give  the  exclusive  en- 
joyment of  the  occupation  to  the  lodger. 
Such  a  lodger  could  not  bring  trespass 
quare elausibm fregit"   (They  also  cited — 
Fludier  v.  Lombe  (5),  The  Queen  v.  St, 
George's  Union  Assessment  Committee  (6), 
Barnes  v.  Peters  (7),  Smith  v.  The  Over- 
seers  of  St.   Michael   (8),  Toms  v.  Luc» 
heii  (9),  and  Smith  v.  Lancaster  (10). 

[LdNDLEY,  J. — An  under-tenant  may 
also  lodge,  and  there  is  no  doubt  an 
under-tenant  may  bring  trespass.  Why 
may  not  he  be  both  an  under-tenant  and 
lodger?] 

Me  is  not  a  lodger  within  the  meaning 

(3)  4  Mee.  &  W.  667 ;  s.  c.  8  Law  J.  Rep.  Exch. 
73- 

(4)  43  Law  J.  Eep.  M.C.  69 ;  8.  c.  Law  Rep.  9 
aB.  180. 

(6)  Cas.  Temp.  Hard.  307. 

(6)  41  Law  J.  Rep.  M.C.  30;  8.  c.  Law  Rep.  7 
Q.B.  90. 

(7)  38  Law  J.  Rep.  C.P.  266 ;  s.  c  Law  Rep.  4 
C.P.  639. 

(8)  3  E.  &  E.  383  ;  8.  c.  30  Law  J.  Rep.  M.C.  74. 

(9)  5  Com.  B.  Rep.  23 ;  8.  c.  17  Law  J.  Rep. 
C.P.  27. 

( 10)  39  Law  J.  Rep.  C.P.  33 ;  s.  c.  Law  Rep.  6 
CJ^.  246. 


of  this  Act  of  Parliament  if  he  can  bring 
trespass.  The  Act  intended  only  to  give 
relief  to  a  limited  class  of  persons,  viz., 
lodgers  in  the  strict  pense  of  the  word, 
and  not  to  persons  who  were  lessees  or 
under-tenants. 

Grove,  J. — ^This  was  a  case  in  which  a 
landlord  had  distrained  for  rent,  and  in 
which  the  complaint  was  that  the  furni- 
ture which  had  been  so  distrained  on  was 
the  furniture  of  a  lodger  within  the  mean- 
ing of  the  Lodgers  Protection  Act,  34  & 
36  Vict,  a  79.  The  facts  were  shortly 
these : — ^A  Mrs.  Ff olkes  was  tenant  to  the 
defendant  of  a  house  for  a  term  of  years, 
and  she  let  a  large  part  of  it  to  her 
brother-in-law,  the  plaintiff,  by  a  written 
agreement,  which  was  as  follows — [The 
learned  Judge  here  read  the  agreement 
of  the  18th  December,  1876].  It  was 
contended  before  the  learned  Judge  at 
tbe  trial,  and  also  before  us,  that  this 
agreement  created  an  under-tenancv,  and 
was  not  applicable  to  the  relationsnip  of 
a  lodger  between  the  parties.  It  is  not 
necessary  to  decide  whether  it  created  an 
under- tenancy  or  not^  as  the  plaintiff  might 
be  an  under-tenant  and  yet  a  lodger 
within  the  meaning  of  the  Act.  Now 
the  plaintiff  was  in  the  house,  and  under 
circumstances  under  which  he  might  be 
regarded  as  a  lodger,  and  the  question  is 
not  whether  the  agreement  was  such  as 
might  create  a  tenancy,  but  whether  it 
was  such  as  would  be  inconsistent  with 
the  plaintiff  being  a  lodger  within  the 
meaning  of  the  Act. 

The  Act  gives  no  definition  of  a  lodger, 
and  I  think  the  term  "lodger"  must 
vary  according  to  circumstances  and  the 
purposes  for  which  it  is  used.  We  had  a 
few  days  ago,  in  the  case  of  Langdon 
V.  Broadbent  (11),  to  consider  what  con- 

( 1 1)  A  magistrates*  case  decided  in  the  Common 
Pleas  Nov.  23,  1877,  in  which  Grove,  J.,  and 
Lindlev,  J.,  without  defining  "  a  common  lodging- 
house,  held  a  house,  to  which  the  police  were  in 
the  habit  of  directing  persons  applying  to  them 
for  a  night's  lodging,  and  in  which  hawkers, 
bone-gatherers,  chair  menders,  and  other  persons 
of  an  itinerant  character,  were  habitually  received 
at  the  rate  of  6d.  a  night,  eating  their  meals  at  a 
common  table  in  the  kitchen,  to  be  a  common 
lodging-house  within  88.  76-89  of  the  Public 
Health  Act,  1875. 
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Btituted  the  keeper  of  a  oommon  lodging- 
house,  in  which  the  term  "  lodger  "  might 
be  vety  different  from  what  it  is  in  the 
present  case.  The  object  of  the  Common 
Lodging-Honses  Acts,  and  of  the  statnte 
governing  the  present  case,  are  very  dif- 
ferent, and  the  term  "  lodger  "  must  be 
read  in  each  case  with  reference  to  the 
object  of  the  particular  statute.  Here 
the  object  is  to  protect  persons  who  are 
in  the  house  under  coni^t  subordinate 
to  that  of  the  tenant,  and  who  are  in  no 
direct  relation  to  the  landlord  of  the  pre- 
mises. The  Act  is  to  protect  the  goods 
of  persons  who  do  not  owe  rent  to 
the  landlord,  and  between  whom  and 
such  landlord  there  is  no  privity,  but  who 
having  goods  on  the  premises  which 
might  be  taken  under  distress  for  the 
landlord's  rent,  are  enabled  by  the  Act 
to  get  their  goods  returned  to  them,  they 
paying  only  such  rent,  if  any,  as  may  be 
due  from  them  to  their  immediate  land- 
lord. I  am  therefore  of  opinion,  without 
deciding  what  is  the  tenancy  under  this 
agreement,  and  whether  it  would  en- 
able the  plaintiff  to  maintain  an  action 
of  trespass,  that  the  agreement  is  not 
inconsistent  with  the  plaintiff  being  a 
lodger  within  the  meaning  of  the  Act. 
[The  learned  Judge  then  gave  his  reafions 
why  the  rule  should  not  be  made  absolute 
on  the  other  grounds  on  which  it  had 
been  obtained,  but  which  need  not  be 
stated  for  the  purpose  of  this  report.] 

LiNDLET,  J. — I  am  of  the  same  opinion. 
As  to  whether  the  plaintiff  was  a  lodger 
or  not,  I  must  confess  that  there  is  con- 
siderable difficulty  in  determining  who  is 
a  lodger  within  the  meaning  of  the  Act. 
It  is  to  be  observed  that  the  Act  uses  the 
term  "lodger,"  and  "lodger"  only, 
without  defining  what  is  a  lodger  to 
which  such  term  refers.  One  must 
therefore  look  at  what  is  the  true  object 
of  the  Act,  and  it  is  to  protect  all  such 
persons  as  fairly  come  within  the  mean- 
ing of  lodgers,  and  I  am  not  prepared  to 
say  that  an  under-tenant  who  lodges  in 
the  house  with  his  landlord  is  not  also  a 
lodger.  One  can  see  why  an  under-tenant 
is  not  the  person  contemplated  by  the 
Act,  because  an  under-tenant  may  not  be 
a  lodger  at  all,  but  still  the  mere  fact  of 
his  being  an  under-tenant  is  not,  I  think, 


sufficient  to  prevent  his  being  a  lodger 
within  the  meaning  of  the  Act.  I  thmk 
the  question  whether  this  agreement  was 
a  breach  of  a  covenant  by  Mrs.  Ffolkes 
not  to  underlet  is  not  the  test,  and  that 
the  plaintiff  was  a  lodger  within  the 
meaning  of  the  Act. 

Bute  discharged  (12). 


Solicitors— G.  H.  Finch,  for  plaintiff;  J.  C.  Tom- 
kins,  for  defendant. 


[IN  THE  EXCHEQUER  DIVISION.l 

TOOMBR  AND  OTHBBS  V.  THE 
LONDON,  CHATHAM  AND  DOVEB 
BAILWAY  COMPANY  AND  THE 
SOUTH  -  EASTERN  RAILWAY 
COMPANY. 


1877. 
June  28. 


Railway — Jurisdiction  of  Jtailway  Com' 
missionera — Order  on  Two  Companies  to 
do  Joint  Acts  for  giving  Facilities — Frohi' 
hiiion—n  8f  18  Vict,  c.  31.  ss,  2,  3  {EaO- 
way  and  Canal  Traffic  u4cO— 36  ^  37  Vict, 
c.  48.  88.  11,  26  {BegulaHon  of  Railways 
Act,  1873). 

The  Railway  Commissioners  have  no 
power  to  make  an  order  on  two  railway 
com'panies  to  afford  to  the  pvhlic  fa^lities 
for  conveyance  by  doing  jointly  acts  wldch 
neither  company  could  do  separately. 

Where  such  an  order  was  made,  the 
Hiyh  Court  of  Justice  prohibited  the  Com* 
missioners  from  enforcing  it. 

Prohibition. 
The  London,  Chatham  and  Dover 
Railway  (hereinafter  called  the  Chat- 
ham Railway)  joins  the  South-Eastern 
Railway  at  Strood  Junction,  and  there 
the  two  railways  form  a  continuous 
line  of  communication.  A  branch  line, 
seventeen  chains  in  length,  diverges  from 
the  Chatham  Railway,  and  connects  with 
the  Strood  station,  on  the  North  Kent 

(1 2)  The  Court  were  of  opinion  that  the  damages 
were  excessive,  and  the  rule  was  therefore  only 
discharged  on  the  plaintiff  consenting  to  redoes 
the  damages  to  150/. 
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Hne  of  the  Soath-Eastem  Railway.  This 
branch  was  part  of  the  main  line  of  the 
East  Kent  (now  the  Chatham)  Railway 
until  that  company  obtained  access  to 
London  by  a  route  independent  of  the 
North  Kent  line,  when  this  portion  of 
line  ceased  altogether  to  be  used  for  pas- 
senger traffic.  By  use  of  the  branch  it 
would  be  practicable  for  "  through  "  traf- 
fic to  be  interchanged  by  the  two  railway 
companies  without  break  of  railway. 

In  December,  1876,  Toomer  and  cer- 
tain other  residents  in  Strood  and  the 
neighbourhood,  wishing  to  use  the  lines 
of  the  two  companies  as  a  continuous 
line,  made  a  complaint  under  the  Regu- 
lation of  Railways  Act,  1873,  36  &  37 
Vict.  c.  48.  s.  6,  to  the  Railway  Commis- 
sioners, against  the  two  companies  for 
not  establishing  a  proper  through  ser- 
vice, via  Strood  junction,  for  traffic  re- 
quiring to  pass  over  a  portion  of  each 
company's  railway,  and  for  not  availing 
themselves  of  the  junction  for  the  inter- 
change of  passenger  traffic.  The  appli- 
cants complained  of  having  to  walk  or 
drive  between  the  Strood  station  of  the 
South-Eastem  Railway  and  the  Chat- 
ham station  of  the  Chatham  Company, 
and  of  having  also  to  rebook  at  those 
stations;  and  further,  they  complained 
of  the  unreasonable  delay  attending 
through  journeys  from  the  trains  not 
being  run  to  suit  each  other,  and  their 
times  therefore  not  corresponding,  and 
found  fault  with  the  mode  of  carrying 
through  goods  traffic.  It  did  not  ap- 
pear that,  except  by  arrangement,  the 
South-Eastem  Company  could  run  to 
Chatham  or  upon  the  Ime  branching  off 
from  Strood  station,  but  the  East  .Kent 
Railway  Act,  1853,  gives,  by  section  39, 
the  Chatham  Companv  power  to  use  the 
Strood  station  of  the  South-Eastem  Com- 
pany as  fully  as  if  it  were  their  own. 
The  Commissioners  entertained  no  doubt 
that  the  particular  accommodation  sought 
for — ^namely,  the  working  of  a  train  ser- 
vice to  connect  the  railways,  was  one 
which  the  companies  were  obliged  to 
provide,  and  on  the  6th  of  January,  1877, 
the  Commissioners  made  the  following 
order : — 

^  We  do  order  and  enjoin  the  Chatham 
and    the   South-Eastem  Companies    to 


make  arrangements  and  afford  all  due 
facilities  and  conveniences  for  the  Strood 
station  of  the  South-Eastem  Company 
on  and  from  the  1st  day  of  February 
next,  being  the  place  where  through 
traffic  of  any  description  may  be  trans- 
ferred  to  and  from  the  North  Kent  Rail- 
way from  and  to  the  Chatham  Railway, 
and  the  Chatham  Company  to  convey 
without  delay  all  such  traffic  by  railway 
between  Chatham  and  Strood  station. 

"  Provided  always,  that  if  at  any  time 
the  two  companies  prefer  that  the  Chat- 
ham station  of  the  Chatham  Company 
shall  be  the  place  where  such  traffic  shall 
be  transferred  or  exchanged,  and  shall 
make  all  suitable  and  convenient  arrange- 
ments, as  well  with  regard  to  transfer  at 
the  Chatham  station  as  to  conveyance  by 
rail  between  the  Chatham  and  Strood 
stations,  such  arrangement  may  be  put 
in  operation  in  lieu  of  those  to  be  made 
pursuant  to  this  part  of  our  order,  and 
in  such  case  from  and  after  the  date  of 
their  coming  into  operation,  and  during 
their  continuance,  this  part  of  our  order, 
so  far  as  such  arrangements  may  differ 
from  it  as  regards  the  Chatham  Compsmy 
being  the  pi^icular  company  to  oonvey 
between  Chatham  and  Strood,  and  as 
regards  Strood  station  being  the  place  of 
exchange  between  the  two  companies, 
shall,  to  that  extent,  be  in  abeyance. 

"  And  we  order  and  enjoin  the  South- 
Eastern  and  the  Chatham  Companies  so 
to  arrange  the  arrival  and  departure  of 
their  respective  trains  as  that  for  up 
through  journeys  each  day  there  shall  be 
four  departures  of  trains  from  Strood 
within  half-an-hour  of  the  arrivals  of 
trains  at  Chatham,  and  for  down  through 
journeys  four  departures  of  trains  from 
Chatham  within  half-an-hour  of  the  ar- 
rivals of  trains  at  Strood  ;  and  we  order 
the  Chatham  Company  to  convey  by 
railway  between  Cfhatham  and  Strood 
stations  passengers  and  luggage  travel- 
ling by  any  of  such  trains  at  times  to  fit 
the  arrivals  and  departures  of  four  other 
up  and  four  other  down  trains  run  on 
the  North  Kent  line  by  the  South-Eas- 
tem Company." 

The  time  ior  compliance  with  the  order 
was  subsequently  extended  to  the  1st  of 
March,  but  the  companies  having  £euled 
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to  obey  the  order  application  was  made 
to  the  Commissioners,  who  on  the  14th 
of  March  made  an  order  as  follows  : — 

"  We  decide  that  the  Chatham  Com- 
pany and  the  South-Eastem  Company 
have  respectivrely  failed  to  obey  oar  orders 
of  the  6th  day  of  January  and  the  9th 
day  of  February,  1877,  and  that  no  suf- 
ficient reason  has  been  shewn  by  the 
Chatham  Company  or  the  South- Eastern 
Company  for  such  failure  to  obey  our 
orders.  And  we  do  order  the  Chatham 
Company  to  pay  into  Court,  to  abide  our 
ultimate  decision  in  the  matter  of  this 
application,  the  sum  of  60L  for  every  day 
after  the  31st  day  of  March  instant  that 
the  Chatham  Company  shall  fail  to  obey 
our  orders  dated  the  6th  day  of  January 
and  the  9th  day  of  February,  1877  ;  and 
we  do  order  the  South-Eastem  Company 
to  pay  into  Court,  to  abide  our  ultimate 
decision  in  this  matter,  the  sum  of  \bl, 
for  every  day  after  the  31st  day  of  March 
that  the  South-Eastem  Company  fail  tx) 
obey  our  orders  of  the  6th  day  of  January 
and  9th  day  of  Febmary,  1877." 

A  rule  having  been  obtained  by  the 
London,  Chatham  and  Dover  Bailway 
Company  calling  on  Toomer  and  the 
other  applicants  to  shew  cause  why  a 
writ  of  prohibition  should  not  issue  to 
prevent  the  Railway  Commissioners  from 
enforcing  the  two  orders  made  by  them 
on  the  6th  of  January  and  the  14th  of 
March,  and  from  taking  any  further  pro- 
ceedings to  compel  the  Chatham  Com- 
pany to  run  trains  between  Strood  and 
Chatham — 

A.  Thesiger  and  Willis  (Jeune  with 
them),  shewed  cause. — The  orders  were 
valid.  It  is  said  as  to  the  first  order  that 
the  Commissioners  had  no  power  to  direct 
that  a  certain  number  of  trains  should 
run,  nor  to  order  facilities  beyond  the 
point  of  junction  on  the  lines  of  the  two 
companies. 

[Cleasbt,  B. — If  thejr  make  an  order 
in  excess  of  their  jurisdiction  it  is  simply 
illegal,  and  therefore  prohibition  would 
be  unnecessary.] 

And  the  companies  should  be  lef%  to 
their  action  of  tx^sspass  when  the  penalties 
are  levied,  or  to  declare  in  prohibition. 
It  was  competent  to  the  Commissioners 


to  declare  what  facilities  the  public 
ought  to  have — 17  &  18  Vict.  c.  31.  ss. 
2,  3  (1).  Wide  powers  are  conferred  on 
them  by  that  Act  and  by  the  Regulation 
of  Railways  Act,  36  &  37  Vict.  c.  48. 
They  may  hear  and  determine  whether 
the  companies  have  violated  the  statutes 
and  may  declare  what  shall  be  done.  The 
other  side  rely  on  The  Oaterham  Uailway 
Company  v.  The  Brighton  and  South' 
Eastern  Railway   Company  (2),  but,  as 


(1)  By  17  &  18  Vict.  c.  31  (the  Railway  and 
Canal  Traffic  Act,  1854 J,  sec  2,  every  railway 
company  shall,  "according  to  their  respective 
powers,  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic 
upon  and  from  the  several  railways  belonging 
to  or  worked  by  snch  companies  respectively^ 
.  .  .  and  every  railway  company  having  or  work- 
ing railways  which  £>rm  part  of  a  continuous  line 
of  railway  communication,  or  which  have  the 
terminus  or  station  of  the  one  near  the  terminus 
or  station  of  the  other,  shall  afford  all  due  and 
reasonable  facilities  for  receiving  and  forwarding 
all  the  traffic  arriving  by  one  of  such  railways  by 
the  other,  without  any  unreasonable  delay  .... 
**  and  so  that  no  distinction  may  be  offered  to  the 
public  desirous  of  using  such  railways  as  a  con- 
tinuous line  of  communication,  and  so  that  all 
reasonable  accommodation  may  by  means  of  the 
railways  .  .  of  the  several  companies  be  at  all 
times  affi>rded  to  the  public  in  that  behalf.**  Sec- 
tion 3  enabled  any  company  or  person  complaining 
against  anv  such  companies  of  anything  done,  or 
of  anv  omission  made  in  violation  or  contravention 
of  this  Act,  to  apply  in  a  summary  way,  by  mo- 
tion or  summons,  to  the  Court  of  Common  Pleas, 
and  empowered  the  Court  to  hear  and  determine 
the  matter  of  snch  complaint,  and  to  issue  a  writ 
of  injunction  restraining  such  company  or  compa- 
nies from  further  continuing  such  violation  or 
contravention  of  the  Act,  and  enjoining  obedience 
to  the  same,  and  to  enforce  obedience  by  attach- 
ment, and  order  directing  payment  of  a  sum  not 
exceeding  200/.  for  every  day  that  the  company 
should' fail  to  obey  such  iigunction. 

By  36  &  37  Vict.  c.  48  (Regulation  of  Railways 
Act,  1878),  railway  commissioners  were  appointed, 
and  section  6  transfers  to  them  the  jurisdiction  of 
the  Court  of  Common  Pleas  under  17  &  18  Vict, 
c.  31.  s.  30,  empowering  them  to  hear  and  deter- 
mine complaints  under  that  Act,  and  to  "  make 
orders  of  like  nature  with  the  writs  and  orders 
authorised  to  be  issued  and  made  by  the  said 
Courts  and  Judges*'  therein  mentioned,  "and  the 
said  Courts  and  Judges  shall,  except  for  the  pur- 
pose of  enforcing  any  decision  or  order  of  the 
Commissioners,  cease  to  exercise  the  iurisdiction 
conferred  on  them  by  section  2  of  tne  Railway 
and  Canal  Traffic  Act*' 

(2)  1  Com.  B.  Rep.  NJ3.  410;  s.  c.  26  Law  J. 
Rep.  O.P.  161. 


Digitized  by 


Google 


Vol.  47.] 


MICHAELMAS  1877  to  MICHAELMAS  1878. 


279 


TcHmer  t.  London,  Chatham  and  Dover  Bail.  Co,,  Exch, 


GreBSwell,  J.  there  points  oat,  no  case 
for  greater  facilities  was  established.  The 
Commissioners  exercised  their  powers  in 
Innes  v.  The  London^  Brighton  and  South 
Ooast  Railway  Company  and  The  London 
and  South-Western  Railway  Company  (S), 
hj  ordering  a  roof  to  a  station,  and 
have  eqnal  power  to  direct  the  reason- 
able &cilities  demanded  in  this  case  to  be 
afforded. 

Secondly,  the  Commissioners  had  power 
to  make  their  second  order.  B j  the  Be- 
golation  of  Railways  Act  all  the  jurisdic- 
tion of  the  Court  of  Common  Pleas  is 
Tested  in  the  Commissioners,  only  leaving 
in  that  Coart  the  machinery — using  the 
word  in  its  most  narrow  sense — ^f  or  carry- 
ing out  the  decrees  of  the  Commissioners. 
*'  Except  for  the  purpose  of  enforcing  any 
decision  or  order  of  the  Commissioners, 
the  jurisdiction  of  the  Court  of  Common 
Pleas  has  ceased.  The  Commissioners 
may  make  ^  orders  of  like  nature  with  the 
wriifl  and  orders  authorised  to  be  issued 
and  made  by  the  Common  "  Pleas.  The 
only  '*  orders  *'  are  orders  for  attachment 
and  payment  of  penalties,  and  the  only 
"  writ,"  the  writ  of  injunction  mentioned 
in  17  A;  18  Vict.  c.  51.  s.  8.  So  the  order 
imposing  a  penalty  was  therefore  within 
the  jurisdiction  of  the  Commissioners, 
although  the  ofi&cers  of  the  Common 
Pleas  may  have  to  enforce  it. 

Balfimr  Browne  appeared  for  the  Com- 
missioners, who  desired  all  the  facts  to 
be  brought  before  the  Court 

[Pbb  Cubum. — ^You  have  no  loom 
standi.'] 

Pope  and  W.  G.  Harrison  (Moulton 
with  them),  in  support  of  the  rule.— 
Prohibition  may  be  directed  to  any 
Courts  "  where  they  concern  themselves 
with  any  matter  not  within  their  juris- 
diction." ...  Or  if  in  the  handling  of 
matters  clearly  within  their  cognisance 
they  transgress  the  bounds  prescribed  to 
them  by  the  laws  of  England— 4  Blk, 
Com.  book  5.  c.  12.  The  question  origi- 
nally raised  before  the  Commissioners 
may  be  conceded  to  have  been  within 
their  jurisdiction,  but  in  handling  of  the 
matter  they  have  transgressed  the  bounds 
of  Uie  law.  The  Legislature  did  not  intend 

(8)  2  Key.  &  Mae.  156. 


to  entrust  the  whole  management  of  all  the 
railways  in  the  kingdom  to  Commission- 
ers from  whom  there  is  no  appeal.  Yet 
the  argument  for  the  applicants  would 
seem  to  suggest  that  Parliament  meant 
to  give  such  unlimited  powers  to  the  new 
tribunal.  The  earlier  order  commands 
the  London,  Chatham  and  Dover  Com- 
pany to  give  facilities  to  the  public  off 
their  own  line.  It  is  an  order  for  the 
compulsory  exercise  of  running  powers. 

[Clbasbt,  B. — ^The  order  is  on  both 
companies.] 

It  also  orders  the  London,  Chatham 
and  Dover  Railway  Company  to  carry 
all  traffic  between  Chatham  and  Strood. 

[Cleasbt,  B.  —  After  arrangement 
made.] 

But  an  order  to  make  arrangements 
might  be  applied  to  any  possible  kind  of 
scheme,  in  The  Powell  Duffryn  Steam 
Coal  Company  v.  The  Taff  Vale  Railway 
Company  (4),  where  a  railway  company 
having  refused  to  allow  the  plaintiffs  to 
run  eng^es  and  carriages  over  part  of 
their  line  under  the  powers  of  the  Bail- 
ways  Clauses  Act,  184)5,  section  92,  the 
plaintiffs  filed  a  bill  in  Chancery  for  an 
injunction  to  restrain  the  company  from 
preventing  their  exercise  of  the  right, 
James,  L.  J.,  said,  "  I  doubt  whether  this 
Court  can  give  effect  to  the  rights  con- 
ferred by  section  92.  As  far  as  my  ex- 
perience goes,  the  Court  has  never  oixlered 
anything  which  involves  doing  something 
from  day  to  day  for  an  indefinite  period," 
and  Mellish,  L.J.,  expressed  the  same 
donbt. 

[Per  Curiam. — Can  the  two  lines  be 
ordered  to  make  an  agreement  ?] 

No.  The  whole  scope  of  the  Commis- 
sioners' power  in  this  case  is  to  keep  open 
the  points  of  junction  between  the  two 
railways  and  to  prevent  undue  prefer- 
ences. 

Secondly,  as  to  the  enforcement  of  the 
orders,  the  power  of  the  Commissioners 
was  exhausted  in  making  the  first  order, 
and  all  powers  of  enforcement  are  in  the 
hands  of  the  Superior  Court.  Section  6 
empowers  them  to  hear  and  determine 
complaints,  and  make  orders  of  like  na- 

(4)  43  Law  J.  Bep.  Ghanc  676 ;  s.  c.  Lav  Bep. 
0  Chanc  331. 
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ture  with  the  writs  and  orders  authorised 
to  be  issued  and  made  by  the  Courts  and 
Judges,  whose  jurisdiction,  save  for  the 
'purpose  of  enforcing  any  decision  or  order 
of  the  Commissioners,  is  transferred  to 
them.  What  is  the  meaning  of  that  ex- 
ception or  the  use  of  section  26  if  the 
Commissioners  have  such  an  extensive 
power  of  enforcement  as  is  saggested  ? 
They  cannot  order  penalties,  and  their 
order  of  the  14th  of  March  is  invalid. 
WiUis  replied. 

The  judgment  of  the  Court  (5)  was 
(on  June  28)  delivered  by 

Cleasby,  B. — In  this  case  a  question  of 
some  difficulty  has  been  brought  before 
us  in  the  form  of  an  application  for  a 
prohibition  to  the  Railway  Commissioners 
restraining  them  from  taking  further 
proceedings  to  enforce  certain  orders 
made  by  them.  The  Railway  Commis- 
sioners now  exercise  by  virtue  of  36  &  87 
Vict.  c.  48,  the  jurisdiction  possessed  by 
the  Court  of  Common  Pleas  under  the 
Railway  and  Canal  Traffic  Act,  1854. 
The  exercise  of  this  jurisdiction  was 
from  the  beginning  considered  as  at- 
tended with  much  difficulty — see  Mr. 
Justice  Cresswell's  remarks  in  Ransom  v. 
The  Great  Eastern  Railway  Company  (6), 
and  the  difficulty  is  not  diminished  when 
we  have  to  consider  the  extent  to  which 
it  ought  to  be,  and  legally  can  be,  exer- 
cised.  There  must  be  some  limit  to  its 
exercise,  and  as  there  is  no  absolute  right 
to  an  appeal  (for  section  26  of  the  Act 
only  gives  a  right  to  a  case  upon  ques- 
tions which  in  the  opinion  of  the  Com- 
missioners are  questions  of  law),  the 
proceeding  by  prohibition  seems  to  be  the 
proper  mode  of  calling  in  question  the 
legality  of  an  oixier.  It  is  contended  by 
the  Chatham  Company  (a  name  by  which 
we  will  for  convenience  call  the  London 
Chatham  and  Dover  Railway  Company) 
that  the  Commissioners  have  gone  beyond 
their  jurisdiction  in  making  two  orders 
upon  them  and  the  South-Eastem  Com- 
pany, of  the  6th  of  January,  1877,  and 

(5)  Cleuby,  B. ;  and  Hawkins,  J. 

(6)  1  Com.  B.  Bep.  N.S.  437 ;  e.  c.  26  Law  J. 
B«p.  C.F.  91. 


the  14th  of  March,  1877.    The  principal 
question  arises  upon  the  order  of  the  6th 
of  January  [His  Lordship  read  it].  Then 
there  follows  a  further  order  upon  the 
South-Eastem  Company  and  the  Chatham 
Company  to  arrange   the   arrivals  and 
departures  of  their  trains  at  Strood  in  a 
particular  manner,  and  an  order  upon  the 
Chatham  Company  to  convey  by  railway 
between  Chatham  station  and  Strood  cer- 
tain passengers.    A  further  question  is 
also  raised  upon  the  order  of  the  14th.  of 
March,   namely,  the    authority   of   the 
Commissioners  under  the  6th  section  of 
the  Act  to  enforce  orders  made  by  them, 
which  is  undoubtedly  a  proper  case  for 
prohibition  if  any  real  question  arises  as 
to  that  authority.     But  the  first  question 
was  that  upon  which  the  principid  argu- 
ment was  addressed.     It  arises  upon  the 
2nd  and  3rd  sections  of  the  Railway  and 
Canal  Traffic  Act,  1854.  The  2nd  section 
directs  what  railway  companies  shall  do, 
and  the  3rd  section  provides  the  means  to 
be  resorted  to  upon  a  complaint  of  defiaalt. 
Now  we  have  nothing  to  do  with  the  reason- 
ableness of  the  conclusion  arrived  at  by  the 
Commissioners  as  to  the  default  of  either 
the  Chatham  or  the  South-Eastem  Com- 
panies in  not  affording  due  facilities  and 
obstructing  the  public  on  a  continnons 
line  of  railway.     The  question  brooght 
before  us  was  not  the  competency  of  the 
Commissioners  to  entertain  those  matters 
and  form  conclusions  upon  them  which 
could  not  be  questioned.     The  question 
brought  before  us  was  the  competency  of 
the  Commissioners  to  entertain  an  appli- 
cation which  resulted  in  the  order  of  the 
6th  of  January,  and  the  question  may  be 
tested  properly  by  considering  whether, 
if  the  application  had  been  in  the  terms 
of  the  order,  it  was  one  which  the  Com. 
missioners  could  properly  entertain,  not 
being  an  application  against  the  compa- 
nies for  each  of  them  to  give  facilities, 
or  to  do  something  which  it  was  in  their 
power  to  do,  but  an  application  against 
the  two  companies  to  act  jointly  in  doing 
what  neither  could  do  separately,  as,  for 
example,  to  enter  into  arrangements  for 
making  Strood  a  station  for  the  transfer 
of  traffic,  and  to  make  jointly  a  time-table 
of  particular  traffic.  When  the  obligation 
to  give  &cilitte8,  dc.,  is  enlarged  in  this 
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way,  Mr.  Jnstice  Cresswell  might  weU 
have  said  the  question  assumes  a  very 
complicated  and  difficult  character.    Con- 
sidering  the  application  in  this  way,  both 
my  brother  Hawkins  and  myself  think  that 
it  is  one  thing  to  call  upon  each  company, 
according  to  its  powers,  to  give  certain 
facilities,  and  a  different  thing  to   call 
upon  them  to  act  jointly  in  any  way.     A 
little  consideration  will  shew  how  differ- 
ent the  two  things  are.    The  former  can 
be  done  by  each  acting  independently  in 
the  exercise  of  its  powers.     The  latter  is 
something  which  is  not  properly  within 
the  exercise  of  the  powers  of  each  acting 
independently,  and  the  attempt  to  carry 
it  into  effect  would  lead  to  frequent  dis- 
putes, and  is  not  really  as  certain  and 
final  as  an  order  ought  to  be  professing 
to  enjoin  a  particular  thing.     This  is  not 
intended  as  an  objection  to  the  order  on 
a  matter  of  form,  but  has  reference  to  the 
appUcation  for  such  an  order  being  in 
substance  an  application  which  the  Com- 
missioners cannot  entertain.      We  had 
the  advantage  of  a  very  full  and  very 
able  arg^ument  upon  the  matter,  and  the 
conclusion  at  which  we  have  arrived  is, 
that  in  making  the  order  of  the  6th 
of  January  the  Commissioners  have  ex- 
ceeded their  jurisdiction.  We  were  called 
upon  by  the  learned  counsel  who  shewed 
cause  against  the  rule,  if  our  decision 
was  in  favour  of  a  prohibition,  only  to 
order  a  declaration  in  prohibition,  and 
formerly  we  should  unquestionably  have 
done  so.    But  now  that  our  order  can  be 
considered  on  appeal  in  the  same  manner 
as  if  the  question  were  raised  upon  the 
record,  we  see  no  reason  for  doing  this. 
It  wotdd  lead  to  great  delay,  and  with  a 
penalty  of  601,  a  day  running  such  delay 
on^ht  to  be  prevented,  unless  some  ad- 
vantage is  to  be  derived  from  it.     We  do 
not  see  how  the  question  can  be  better 
raised  than  on  the  present  application. 
We  therefore  feel  bound  to  act  upon  the 
conclusion  at  which  we  have  arrived,  and 
to   direct  the  prohibition  to  issue.     The 
Qneen's  Bench  Division  has,  we  under- 
stand, acted  upon  this  view,  and  declined 
to  order  a  declaration  in  prohibition  for 
the  purpose  of  raising  a  question  of  diffi- 
culty    and    importance  —  Sergeant    v. 
Vol.  47.— <l.B.,  C.P.  &  Exch. 


Dale  (7).  The  prohibition  will  be  against 
taking  any  further  proceedings  to  enforce 
the  order  of  the  6th  of  January.  This  dis- 
poses of  the  case  before  us,  and  the  other 
question,  namely,  the  validity  of  the 
order  of  the  14th  of  March  (on  the  sup- 
position of  the  order  of  the  6th  of  Janu- 
ary being  legal),  is  not  properly  before 
us  for  decision,  but  the  prohibition  may 
go  in  the  form  asked  by  the  rule,  so  far 
as  regards  the  restraining  the  Commis- 
sioners from  enforcing  or  taking  further 
proceedings  to  enforce  the  orders  of  the 
6th  of  January  and  the  14th  of  March, 
1877,  but  not  further  to  restrain,  them 
generally  from  compelling  the  Chatham 
Conipany  to  run  trams  between  Chatham 
and  Strood.  We  cannot  decide  beforehand 
that  no  order  could,  under  any  circum- 
stances, be  legally  made  directing  such 
trains  to  run.  As  regards  the  costs  of 
this  application,  we  see  no  ground  for 
saying  that  the  application  actually  made 
to  the  Commissioners  was  an  improper 
one,  and  as  the  Commissioners  have  made 
the  order  complained  of,  there  is  no  suffi- 
cient reason  for  making  the  original  ap- 
plicants pay  the  costs  of  setting  it  aside. 
There  will,  therefore,  be  no  order  for 
costs. 

Bute  ahsoltUe, 


Solicitors — Howard  Russell,  GraresoDd,  for  ap- 
plicants ;  White,  Victoria  Station,  for  London, 
Chatham  and  Dover  Railway  Company ;  W.  R. 
Steyens,  for  South  Eastern  Railway  Company. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878.     1      BBNTHAH   (appellaait)   y. 
Jan.  24.  /  hoylb  (responderU). 

Railway  Oompa/ny — Bye-Law  under  8 
&'^Vict,  c,  20 — Offence — Fassenger  traveU 
ling  mthotU  Ticket — No  Intention  to  de^ 
fraud. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  51.] 


(7)  46  Law  J.  Rap.  Q.B.  78 ;  s.  c  2  Q3.  Dir. 
p.  568. 
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[N.S- 


[IN  THE  COURT  OF  APPEAL.] 


1877. 
Nov.  8,  12. 


SMITH  v.  WIDLAKE  AND 
OTHERS.* 


Gonveyance  siibject  to  void  Lease — Ac- 
ceptoAice  of  nominal  Bent  reserved  under 
void  Lease — Vendor  ajid  Purclutser  — 
Landlord  and  Tenant 

The  plaintiff  was  oumer  in  fee  of  certain 
cottages  amd  land  con/ueyed  to  him  subject 
to  an  unexpired  lease  for  sixty  years.  He 
received  rent  from  the  tenant  under  this 
lease  at  the  nominal  rale,  reserved  under 
the  lease,  of  6d,  a  year,  and  ga/ve  a 
receipt  for  it  "  for  chief  rent,*^  The  lease 
had  been  granted  by  a  former  tenant  for 
life  who  had  fio  leasing  power,  a/nd  contained 
a  covenant  for  quiet  enjoyment.  In  wn 
action  of  ejectment  by  the  plaintiff  against 
the  tenant  vn  possession  under  this  lease, — 

Held,  that  as  the  void  lease  gave  no 
action  on  the  covenant  for  quiet  enjoyment 
to  the  defendami  against  the  plaintiff,  it 
afforded  no  defence  to  this  action ;  and  the 
receipt  of  rent  wider  the  oircmnsta/nces  did 
not  create  a  tenamcyfrom  year  to  year. 

This  was  an  action  to  lecover  posses- 
sion of  two  cottages  and  land.  The  action 
was  tried  before  Cockbum,  L.C.J,  at  the 
Bristol  Spring  Assizes,  1877,  without  a 
jury.  The  learned  Judge  entered  judg- 
ment for  the  defendants ;  and  against 
this  judgment  the  plaintiff  now  appealed. 

The  following  were  the  facts  material  to 
the  decision  of  the  Court : — 

The  land  upon  which  the  cottages  in 
question  were  built  was  in  1834  in  the 
possession  of  John  Harris  as  tenant  for 
life  without  leasing  power. 

On  the  29th  of  September,  1834,  John 
Harris  by  deed  leased  the  land  to  F. 
Majne  for  sixty  years,  at  the  annual 
rent  of  6d. 

This  lease  contained  a  covenant  by 
John  Harris  for  quiet  enjoyment. 

F.  Mayne  built  the  cottages  in  ques- 
tion. 

After  the  death  of  the  tenant  for  life, 
the  fee  simple  vested  in  James  Harris  on 
the  7th  of  June,  1866. 


*  Coram   Bramwell,  L.J. ;    Brdtt,  L.J. ;    and 
Cotton,  L.J. 


James  Harris  accepted  rent  at  the 
rate  of  6d.  a  year  from  James  Mayne, 
the  son  of  F.  M&jne. 

By  receipt  of  the  21st  of  July,  1872, 
James  Harris  acknowledged  the  receipt 
ttom  James  Mayne  of  "  the  sum  of  2«.  6d. 
for  chief  rent"  of  the  cottages  and  land. 

The  cottages  and  land  were  worth 
about  61.  a  year. 

On  the  2nd  of  April,  1874,  James 
Harris  conveyed  by  deed  to  the  plaintiff 
in  fed  the  lands  in  question,  **but  subject 
as  to  the  houses  and  garden  mentioned 
in  the  schedule  to  a  obtain  indenture  of 
lease  thereof  for  a  term  of  sixty  years, 
from  the         day  of  ,  1884," 

and  in  the  covenant  against  encum- 
brances by  James  Harris,  there  was  an 
exception  as  to  the  lease. 

No  notice  to  quit  had  been  given. 

Oole  and  Pitt  Lewis,  for  the  plaintiff. — 
The  lease  was  granted  by  the  tenant  for 
life,  who  had  no  leasing  power ;  and  it  is 
therefore  void  as  agamst  the  owner  in 
fee.  The  objection  that  as  James  Harris 
has  conveyed  the  land  to  the  plaintiff^ 
subject  to  the  lease,  the  plaintiff,  who 
claims  under  the  grant,  cannot  recover 
possession  till  the  term  has  expired,  is 
disposed  of  by  the  case  of  Doe  d.  Potter 
V.  Archer  (1),  which  ift  directly  in  point. 
Prettyman^s  Case  (2)  is  relied  on  by  the 
other  side ;  but  the  circumstances  of  the 
case  do  not  appear  in  the  report,  which 
is  only  given  in  the  course  of  another. 
The  doctrine  in  Sugden  on  Vendors  and 
Purchasers,  ch.  23,  sec.  2,  paragraph  4, 
pp.  750-751  (14th  ed.),  has  no  applica- 
tion here.  The  acceptance  of  rent  by 
James  Harris  is  not  conclusive — James  d, 
Aithrey  v.  Jenkins  (3). 

Arthur  Charles  (Murch  with  him)|  for 
the  defendants. — Prettyman's  Case  (i)  is 
directly  in  point ;  and  see  Darfs  Venaors 
and  Purchasers,  5th  ed.  vol.  ii.  p.  88S| 
and  Taylor  v.  Stibbert  (4).  It  is  dear 
from  those  authorities  that  where  a  con- 
veyance is  taken  expressly  subject  to  a 
void  lease,  the  purchlEuaer  is  bound  there- 

(1)  1  Bos.  &  P.  531. 

(2)  Cited  in  Walton  v.  Stamford,  2  Vera.  279. 
(8)  BuU.  N.P.  96. 

(4)  2  Vei.  jun.  437. 
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SmUk  V,  Widlake  {App,), 

by.  Even  if  the  plaintiff  is  not  so  bound, 
he  has  created  a  tenancy  from  year  to 
year  by  accepting  rent;  and  as  he  has 
not  given  notice  to  qnit,  he  cannot 
succeed  in  this  action — J)oe  d.  Ma/rtin  v. 
WatU  (6). 
CoUj  in  reply. 

Bbamwsll,  L.J. — ^I  am  of  opinion  that 
the  judgment  entered  by  the  Lord  Chief 
Justice  for  the  defendant  ought  to  be  re- 
yersed. 

It  is  urged  on  behalf  of  the  plaintiff 
that  the  receipt  of  the  6<2.  rent  by  James 
Harris  created  a  tenancy  from  year  to 
year.  But  this  is  not  so.  Receipt  of 
rent  is  evidence  of  such  a  tenancy,  which 
can  be  rebutted  by  the  surrounding  cir- 
cumstances. Here  the  inadequacy  of  the 
sum  received,  and  the  fact  that  it  was 
paid  and  received  under  the  name  of 
*'  chief  rent,"  negatives  the  presumption 
that  it  was  paid  in  respect  of  a  yearly 
tenancy  of  the  premises.  It  was  paid 
under  a  mistake ;  and  it  is  clear  that  rent 
received  under  a  mistake  does  not  create 
a  tenancy  from  year  to  year — it  would 
be  a  discredit  to  our  law  if  it  were  so. 
Of  course  it  causes  the  occupation  to  be 
no  longer  that  of  a  trespasser ;  the  occu- 
pier is  in  the  position  of  a  tenant  at 
will  or  by  sufferance.  Consequently  Mr. 
Charles's  first  point  fails  him.  See  Eoe 
d.  Brtme  v.  Prideaux  (6),  Den/n  d.  Brune 
V.  Bawlins  (7). 

The  next  point  is,  that  as  the  convey- 
ance was  sul^'ect  to  the  tenancy,  no  title 
to  possession  passed  to  the  purchaser  till 
the  expiration  of  the  tenancy.  What 
had  become  of  the  title  to  possession 
meanwhile  ?  Whether  it  was  "  in  nubi- 
bus"  or  where,  Mr.  Charles  was  not 
able  to  say.  But  the  conveyance  gives 
to  the  purchaser  all  the  rights  which  the 
vendor  had  with  reference  to  that  lease, 
and  therefore  gives  a  right  to  possession. 

Then  there  is  another  point  of  a  more 
recondite  nature,  which  Mr.  Charles  said 
was  founded  upon  a  decision  he  cited, 
namely    PreUyman's    Case    (2),    where 
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(6)  7  Term  Rep.  83. 

(6)  10  East  158. 

(7)  10  East  261. 


there  had  been  a  lease  granted  without 
power  in  the  grantor;  and  the  grantee 
in  effect  went  to  the  Court  of  Chancery 
to  get  the  lease  affirmed,  and  it  was  held 
that  the  grantee  was  entitled  as  against 
the  assignee  of  the  remainder.  The 
lessee  says  in  effect,  *'  This  is  a  breach  of 
good  faith — it  was  subject  to  that  lease 
that  you  purchased  the  property."  And 
the  Court  of  Equity  would  hold  that  the 
assignee  was  bound  by  the  lease  pur- 
ported to  be  granted  by  his  vendor,  ^ut 
that  case  has  only  to  be  stated  to  shew 
that  it  is  not  this  case ;  for  in  the  present 
case  the  plaintiff  claims  under  James 
Harris,  against  whom  the  defendant  has 
no  claim.  The  assignee  of  the  lease  may 
have  a  claim  against  the  executors  of  the 
tenant  for  life;  but  they  are  not  the 
grantors  of  the  plaintiff,  and  no  action 
for  breach  of  covenant  for  quiet  enjoy- 
ment will  lie  against  James  Harris.  The 
case  in  Vernon  (2)  has,  therefore,  no 
bearing  on  the  present  case ;  and  I  am 
of  opinion  that  the  judgment  must  be  re- 
versed. 

Bbbtt,  L.J.,  concurred. 

Cotton,  L.  J. — I  think  it  clear  that  no 
tenancy  from  year  to  year  was  created. 
It  has  been  argued  that  the  plaintiff  can- 
not recover  possession  of  the  cottages 
and  garden  until  the  expiration  of  sixW 
years  from  the  29th  of  September,  1834, 
because  the  conveyance  to  the  plaintiff 
in  the  recital  in  the  hdbendum  and  in  the 
covenant  against  incumbrances  recognises 
as  valid  the  indenture  of  lease  dated  as 
of  that  day ;  and  that  the  deed  must 
therefore  be  construed  as  confirming  the 
void  lease,  or  creating  a  new  lease  for 
the  remainder  of  the  term  of  sixty  years. 
In  support  of  this  argument,  reliance  has 
been  placed  upon  Prettyman^a  Oaae  (2). 
The  fticts  of  tliat  case  are  very  shortly 
stated.  It  is  not  reported,  but  merely  re- 
ferred to  in  the  case  of  Walton  v.  Stamifona, 
Probably  the  decision  was  on  the  ground 
that  the  intended  grantee  for  life  had  a 
claim  against  the  vendor,  and  therefore 
against  the  purchaser  as  taking  with 
notice.  But  whatever  may  be  the  true 
explanation  of  that  case,  I  cannot  recog- 
nise it  as  an  authority  in  favour  of  the 
defendants'   contention    as  to  the  con- 
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Smith  Y.  Widlake  (App.). 
struction  and  effect  of  the  oonvejance  to 
the  plaintiff.  In  my  opinion  that  con- 
veyance on  its  true  construction  refers 
to  the  lease  of  1834,  merely  for  the  pur- 
pose of  excepting  it  from  the  covenant 
against  incumbrances.  It  has  also  been 
argued  that  in  equity,  where  a  fee  simple 
is  granted  subject  to  a  void  lease  for 
years,  the  grantee  will  be  restrained  from 
taking  any  steps  to  put  an  end  to  the 
term,  and  will  be  compelled  to  confirm 
it ;  but  upon  reference  to  the  authorities 
it  will  be  found  that  in  them  the  grantor 
of  the  hereditaments  conveyed  has  con- 
tracted  to  create  a  term  of  years,  or  is 
liable  to  an  action  at  the  suit  of  the  in- 
tended lessee  if  the  latter  is  ejected  from 
the  land  agreed  to  be  demised  to  him, 
and  the  ground  of  the  decisions  is  that 
the  purchaser  taking  with  notice  is 
bound  to  complete  the  contract  or  to  in- 
demnify his  vendor  against  the  action, 
or,  in  other  words,  is  lx>und  to  save  him 
from  being  sued.  The  doctrine  does  not 
apply  to  the  facts  before  us;  James 
Harris,  who  conveyed  to  the  plaintiff,  is 
not  exposed  to  any  action  at  the  suit  of 
those  representing  the  original  lessee. 

Judgment  reversed. 


Solicitor— Kennedy,  Hughes  &  Kennedy,  agents 
for  R.  I.  Bencraft,  Barnstaple,  for  plaintiff; 
Church,  Sons  &  Clarke,  agents  for  J.  A. 
Thorne,  Barnstaple,  for  defen&nts. 


fendanis  to  convey  goods  for  him  by  their 
railway.  The  plaintiff*8  premises  were 
not  connected  with  the  defendants*  or  any 
other  line  by  sidings.  The  plainHff  was 
charged  hy  the  defendants  a  station  to 
station  rate  for  the  carriage  of  goods  to  and 
from  Burton  (which  rate  also  included  a 
charge  for  station  accommodation)  ^  and  Is, 
a  ton  for  cartage  to  and  from  the  station. 
Three  other  firms  at  Burton  had  premises 
connected  with  a  rival  line,  belonging  to 
the  Midland  Railway  Company,  by  sidings^ 
from  which  aU  goods  forwarded  or  received 
were  loaded  and  unloaded.  The  cost  of 
cartage  was  thus  saved^  a/nd^  in  addition, 
the  Midland  allowed  a  rebaie  of  9(2.  per 
ton — a  sum  which  fairly  represented  the 
value  of  the  station  accommodation  and 
other  services  which  were,  in  cofisequence 
of  the  sidings,  not  required  to  be  per- 
formed by  the  Midland,  The  defendants, 
solely  with  a  view  to  attract  the  traffic  of 
the  three  fmns  from  the  Midland,  carted 
goods  for  them  gratuitously  and  allowed  a 
rebate  of  9d.  a  ton  off  the  station  to  station 
rate;  the  resuU  being  thai  the  plaintiff 
had  to  pay  Is.  9d.  a  ton  more  than  the 
three  firms  for  goods  carried  under  the 
same  circumstances : — 

Held,  that  the  transaction  amotmied  to 
a  breach  of  section  90  of  the  Railways 
Clauses  Consolidation  Act,  1845,  as  being  a 
reduction  of  charges  in  favowr  of  the  three 
firms,  and  of  section  2  of  the  Railway  and 
Canal  Traffic  Act,  1854,  as  being  an  undue 
preference  of  the  three  firms,  and  that  the 
plaintiff  was  entitled  to  recover  hack  the 
Is.  9d.  a  ton  from  the  defendants. 


1877 
Nov 


877.    /^ 
.  29.  S 


[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Queen's  Bench  Division.) 

[BVEBSHED  V,  THE  LONDON  AND 
NORTH  WESTERN  RAILWAY 
COMPANY.* 

Railway  Company^Undue  Preference 
—Parties  having  Advantages  afforded  by 
rival  Lines^S  8r  9  Vict,  c,  20.  s,  90—17 
^  18  Vict,  c,  b\:s,  2. 

The  plaintiff  carried  on  btisiness  as  a 
brewer  at  Bicrton,  and  employed  the  de» 

*  Coram  BramvelJ,  L.J.;  Brett,  L. J. ;  and 
Cotton,  L.J. 


This  was  an  appeal  by  the  defendants 
from  the  judgment  of  the  Qneen's  Bench 
Division  in  favour  of  the  plaintiflT. 
The  decision  below  is  reported  46  Law  J. 
Rep.  Q.B.  289,  where  the  whole  of  the 
facts  are  set  out.  The  facts  are  also 
stated  in  the  above  head-note. 

Mellor  and  Dugdale,  for  the  defend- 
ants.— The  three  firms  who  are  said  to 
have  been  preferred  to  the  plaintiff  have 
natural  advantages  that  they  are  entitled 
to  the  benefit  of,  and  the  plaintiff  has  no 
right  to  complain  because  he  baa  built 
his  brewery  on  a  spot  which  does  not 
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Bienked  t.  Londtm  and  North  Western  Bail.  Co,  (App.),  QJB, 

The  Cheat  Western  Railway  Company  v. 
Sutton  (9). 
Mellor^  in  reply. 


possess  those  advantages — In  re  Bansome 
y.  The  Eastern  OotMides  BaUway  Oom' 
pony  (1),  In  re  Nicholson  v.  The  Qreat 
Western  BaUway  Oompahy  (2),  Strick  v. 
The  Swansea  Canal  Company  (8).  The 
case  of  In  re  Harris  v.  The  Cockermouth 
and  Workington  BaUway  Compa/ny  (4)  is 
distingnishable  on  the  gronnd  that  the 
preference  was  there  given  to  one  who  had 
no  natnral  advantages,  and  that  the  case 
is  not  an  authority  against  the  defendants 
is  shewn  by  the  sabseqnent  case  of  Oarton 
V.  The  Bristol  a/nd  Exeter  BaUway  Com- 
pany  (5).  Supposing  that  there  has 
been  a  rodnction  in  favour  of  the  three 
brewers  or  an  undue  preference  of  them, 
the  plaintiff  is  not  entitled  to  sue,  for 
it  is  expressly  found  that  he  suffered  no 
damage ;  and  the  only  complaint  he 
makes  is,  not  that  he  has  been  charged 
too  much,  but  that  the  three  brewers 
have  been  charged  too  little.  He  may 
have  grounds  for  going  to  the  Railway 
Commissioners,  bnt  none  to  support  an 
action — Hozier  v.  The  Caledonian  BaiU 
way  Company  (6). 

[Bramwbll,  L.J. — K  a  passenger  by 
train  discovered  that  one  of  his  fellow- 
passengers  had  a  free  pass,  would  he  and 
all  the  others  who  had  paid  be  entitled 
to  recover  back  their  &res  ?] 
Clearly  not. 

[Bbbtt,  L.J. — K  this  objection  were  a 
good  one,  would  it  not  have  been  so  held 
in  the  previous  cases  ?] 

Wins  and  Oould,  for  the  plaintiff, 
cited — In  re  Oxlade  v.  The  North  Eastern 
BatluHiy  Company  (7),  Baxendale  v.  The 
Oreat   Northern  BaUway   Company    (8), 

(1)  4  Com.  B.  Rep.  NJS.   136;  s.  c.  27  Law  J. 
Rep.  C.P.  166. 

(2)  6  Com.  B.  Rep.  N.S.  366;  a.  c.  28  Law  J. 
Eep.  C.P.  89. 

(3)  16  Com.  B.  Rep.  N.S.  245 ;  s.  c.  33  Law  J. 
Bep.  C.P.  240. 

(4)  3  Com.  B.  Rep.  N.S.  693  ;  a.  c.  27  Law  J. 
R^.  C.P.  162. 

(5)  6  Com.  B.  Rep.  N.S.  639 ;  s.  c  28  Law  J. 
Bep.  C.P.  806. 

(6)  17  Seas.  Caa.  2nd  Seriea  302. 

(7)  1  Com.  B.  Rep.  N.S.  464 ;  a.  c.  26  Law  J. 
Bap.  C.P.  129. 

(8)  5  Com.  B.  Rep.  N.S.  336;  a  c  28  Law  J. 
Bop.  C.P.  81. 


Bramwbll,  L.J. — I  am  of  opinion  that 
the  judgment  of  the  Queen's  Bench 
Division  should  be  affirmed.  The  prin- 
ciples upon  which  our  decision  turns 
seem  to  us  very  clear,  and  therefore, 
although  the  question  before  us  is  of  im- 
portance, and  although  we  desire  to 
state  our  reasons  with  accuracy,  so  that 
they  may  be  a  guide  in  future  cases  of  a 
like  kind,  we  will  proceed  to  deliver 
judgment  at  once. 

I  do  not  think  that  if  the  goods  of  the 
three  firms  were  in  point  of  substance 
carted  gratuitously  by  the  defendants, 
the  sum  of  Is,  charged  to  the  plaintiff  for 
cartage  would  Ml  within  the  word 
"toil,"  as  defined  in  section  3  and  as 
used  in  section  90  of  the  Boilways 
Clauses  Consolidation  Act,  1845.  To 
my  mind  that  word  does  not  include  a 
charge  for  cartage  or  collection ;  it  only 
includes  charges  for  receiving  upon 
transit  along,  and  delivery  from  the'rail- 
way  of  the  goods  entrusted  to  the  com- 
pany. I  am  further  of  opinion  that  the 
63rd  section  of  the  statute  (9  &  10  Vict. 
0.  cciv.)  incorporating  the  defendants  does 
not  make  the  charge  of  \s,  a  "toll,**  within 
the  meaning  of  the  Railways  Clauses  Con- 
solidation Act,  1845.  That  section  for- 
bids  the  defendants  to  charge  for  the 
conveyance  of  goods  more  than  certain 
rates,  "  including  the  tolls  for  the  use  of 
the  railway,  and  waggons  or  trucks  and 
locomotive  power,  and  every  expense 
incidental  to  such  conveyance,  except  a 
reasonable  sum  for  loading,  covering  and 
unloading  of  goods,  and  for  delivery  and 
collection  and  any  other  services  inci- 
dental to  the  business  or  duty  of  a 
carrier."  I  do  not  think  that  the  ex- 
ception in  this  clause  enables  the  com- 
pany to  make  a  charge  for  cartage,  if 
they  are  not  otherwise  empowered  so  to 
do ;  it  is  merely  inserted  ex  ahundanH 
catUela.  It  has  been  argued  that  the 
collection  of  the  goods  is  part  of  the 
defendants'  business  as  carriers,  and 
therefore  that  the  remuneration   for  it 

(9)  38  Law  J.  Rep.  Excb.  177;  b.  c  Law  Rep. 
4  HX.  Cas.  226.  ^ 
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must  be  a  "  toll ;  "  and  a  further  objec- 
tion has  been  suggested  that  if  it  is  not  a 
toll,  it  is  ultra  vires,  and  therefore  illegal 
in  the  defendants  to  take  it. 

I  think  it  is  not  ultra  vires ;  it  is  inci- 
dental to  a  business  they  may  carry  on. 
On  this  doctrine,  first  introduced  in  the 
common  law  Courts  in  Ths  East  Anglian 
Railway  Company  v.  The  Eastern  Cou/ii" 
ties  Railway  Oompany  (10),  Brice  on 
Ultra  VireSy  p.  434  (2nd  ed.),  may  be 
read  with  advantage.  But  whether 
ultra  vires  or  not,  I  think  it  beyond 
doubt  that  the  charge  for  collection  is 
not  a  "toll"  within  the  Railways 
Glauses  Consolidation  Act,  1845,  s.  90. 

On  the  other  hand,  I  am  clearly  of 
opinion  that  the  sum  of  money  charged 
to  the  three  firms  does  include  a  charge 
for  collecting  and  loading  and  unloading 
their  goods.  It  is  stated  in  the  case  that 
the  defendants  did  the  cartage  for  the 
three  firms  gratuitously;  but  we  are 
empowered  to  draw  inferences  of  fact, 
and  I  come  to  the  conclusion  that  this 
statement  is  not  strictly  accurate.  If 
the  defendants  had  irUended  to  prejudice 
the  plaintiff  by  an  unequal  rate,  they 
could  not  effect  that  object  by  making  no 
charge  to  the  three  firms  for  a  portion  of 
the  services  rendered.  The  Railways 
Clauses  Consolidation  Act,  1845,  s.  90, 
enacts  that  no  reduction  or  advance 
"shall  be  made  either  directly  or  in- 
directly  in  favour  of  or  against  any 
particular  company  or  person."  The 
word  "  indirectly "  may  not  of  itself 
have  much  force,  but  it  helps  to  shew 
the  intention  of  the  Legislature  ;  and  the 
legal  maxim,  dolus  circuitu  non  p^irgatur, 
is  in  point.  I  have  no  doubt  that  the 
defendants  intended  to  act  honafide,  but 
I  am  satisfied  that  the  charge  made  to 
the  three  firms  for  carrying  their  goods 
did  include  a  charge  for  the  cartage. 
Let  me  apply  the  following  test:  Sup- 
pose that  the  defendants'  servants  whilst 
employed  in  carting  goods  for  one  of  the 
three  firms  lose  or  injure  them,  can  it  be 
doubted  that  the  defendants  will  be 
liable  as  common  carriers?  and  yet 
common  carriers  do  not  act  gratuitously. 
In  reality  the  defendants  receive  from 

(10)  11  Com.  B.  Rep.  776 ;  s.  c.  21  Law  J.  Bep. 
C.P.  23. 
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the  three  firms  one  sum,  which  includes 
payment  for  carriage  upon  the  railway 
and  also  payment  for  cartage.  It  is 
perfectly  clear  that  the  rebate  or  allow- 
ance of  9(2.  is  a  deduction  from  the 
"toll,"  as  that  word  is  interpreted  in 
the  Railways  Clauses  Consolidation  Act, 
1845,  8.  3,  and  therefore  as  to  it  the 
question  does  not  really  arise  which  I 
have  just  disposed  of,  as  to  the  charge 
of  \s.  Therefore,  as  the  total  charge 
made  by  the'  defendants  to  the  three 
firms  for  carrying  their  goods  includes 
payment  for  the  cartage,  and  as  the  snm 
of  9(2.  is  likewise  deducted  therefrom,  it 
is  plain  that  the  defendants  charge  the 
three  firms  less  for  "  tolls  " — that  is,  for 
conveying  their  goods  on  the  railway — 
than  they  receive  from  the  plaintiff  for 
the  same  service.  This  amounts  to  a 
contravention  of  the  90th  section  of  the 
Railways  Clauses  Consolidation  Act, 
1845,  and  the  action  is  maintainable  for 
breach  of  that  section  alone. 

But,  further,  I  am  in  favour  of  the 
plaint^  also  as  to  the  construction  of 
section  2  of  the  Railway  and  Canal  Traffic 
Act,  1854.  Undoubtedly  it  seems  a  little 
hard  at  first  sight  that  by  deciding  in 
favour  of  the  pliuntiff  the  defendants  will 
probably  lose  the  whole  traffic  of  the 
three  firms ;  but  after  further  considera- 
tion it  will  be  found  that  the  hardship  is 
scarcely  real,  for  the  defendants  can  keep 
a  share  in  the  traffic  of  the  three  firms 
provided  they  carry  the  plaintiff 's  goods 
at  the  same  rate  as  those  of  the  three 
firms. 

Cases  were  cited  to  shew  that  a  benefit 
may  be  g^ven  to  one  person  which  another 
has  not  in  his  dealings  with  a  railway. 
That  is  true,  but  the  principle  of  those 
cases  does  not  apply.  I  am  not  going  to 
attempt  to  lay  down  a  precise  rule,  but, 
speaking  generally  and  subject  to  qualifi- 
cation, it  is  open  to  a  railway  company 
to  make  a  bargain  with  a  person,  pro- 
vided they  are  willing  to  make  the  same 
bargain  with  any  other,  though  that  other 
may  not  be  in  a  situation  to  make  it 
An  obvious  illustration  may  be  fonnd  in 
season  tickets ;  a  man  is  taken  a  daily 
journey  for  Is.,  for  which  his  neighbour 
who  takes  it  once  a  month  pays  hs.  He 
is  entitled  to  the  same  benefit,  but  it  is 
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one  of  which  he  cannot  avail  himself.  So 
as  to  goods.  If  a  million  tons  are  carried 
for  A.  at  a  certain  rate,  B.  may  demand 
the  same  rate  for  the  same  quantity 
though  he  never  will  nor  can,  because 
his  dealings  are  too  small.  It  is  reason- 
able  this  should  be  so ;  a  large  business 
can  be  done  at  a  cheaper  rate  than  small ; 
nothing  like  that  exists  here.  It  was 
also  nrged  that  the  three  firms  had  some- 
thing in  the  nature  of  a  natural  advan- 
tage  to  the  benefit  of  which  they  were 
entitled  in  their  dealing  with  the  defen- 
dants. I  am  of  opinion  that  is  not  so. 
They  have  indeed  an  advantage  which 
enables  them  to  put  a  pressure  on  the 
defendants,  but  if  the  defendants  yield  to 
it  they  must  give  an  equal  advantage  to 
the  plaintiff.  If  the  three  firms  were  a 
mile  nearer  than  the  plaintiff  to  the  de- 
fendants' station,  doubtless  the  defendants 
might  charge  the  plaintiff  a  larger  sum 
for  carriage.  But  the  only  advantage 
here  that  the  three  firms  have,  is  that 
they  have  easy  access  to  another  railway. 
So  they  might  have  to  a  canal,  or  ordi- 
nary highway.  But  these  considerations, 
thoagh  a  reason  for  the  diminished  charge, 
do  not  justify  the  extra  charge  to  the 
plaintiff. 

I  feel  sure  that  our  decision  carries 
into  effect  the  intention  of  the  legislature. 
It  was  manifest  that  railway  companies 
would  enjoy  almost  a  monopoly  of  traffic, 
and  it  was  thought  right  that  all  persons 
dealing  with  them  should  be  put  upon  an 
equality.  The  plaintiff,  therefore,  has  a 
right  to  complain  that  the  goods  of  the 
three  firms  should  be  carried  at  a  charge 
of  Is,  9d,  less  per  ton  than  his.  I  thiiJc 
that  in  the  words  of  the  Bailway  and 
Canal  Traffic  Act,  1854,  the  defendants 
made  and  gave  an  '*  undue  and  unreason- 
able prejudice  and  advantage  to  and  in 
favour  of"  the  three  firms,  and  subjected 
the  plaintiff  to  an  "  undue  and  unreason- 
able prejudice  and  disadvantage.''  The 
language  of  this  statute  is  relative,  and 
although  the  charges  made  to  the  plain- 
tiff may  not  in  themselves  be  wrong,  yet 
they  become  unlawful  bv  reason  of  the 
lower  charses  made  to  uie  three  firms ; 
therefore  uie  plaintiff  is  entitled  to  re- 
cover under  either  of  the  statutes  upon 
which  he  relies. 
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I  wish  to  say  a  few  words  as  to  the 
damages.  Under  the  Railways  Glauses 
Consolidation  Act,  1845,  section  90,  the 
plaintiff  is  entitled  to  recover  the  wrong- 
ful charge  of  1^.  9d,  a  ton  as  money  re- 
ceived to  his  use.  Under  the  Railway 
and  Canal  Traffic  Act,  1854,  section  2, 
the  same  conclusion  is  arrived  at,  although 
possibly  by  different  means.  If  the 
plaintiff  is  to  be  considered  as  having 
suffered  a  tort  at  the  hands  of  the  def  en- 
dants,  the  measure  of  damages  will  be 
the  difference  between  the  amount  that 
he  has  actually  paid  and  the  amount 
which  he  ought  to  have  paid :  if  he  is  to 
be  deemed  to  have  paid  the  sum  of 
Is,  9d,  per  ton  without  consideration,  he 
is  entitled  to  sue  for  money  received  for 
his  use.  In  every  point  of  view  the  result 
is  the  same. 

The  Queen's  Bench  Division  have 
divided  into  four  periods  the  time  to 
which  this  action  relates  and  have  held 
that  the  plaintiff  is  entitled  to  recover  as 
to  two  of  those  periods,  and  is  not  en- 
titled to  recover  as  to  the  other  two.  I 
think  that  in  this  respect  also  the  decision 
of  the  Queen's  Bench  Division  is  perfectly 
correct,  and  I  agree  with  the  reasons 
which  they  have  assigned. 

Bbbtt,  L.J. — I  am  also  of  opinion  that 
the  judgment  of  the  Queen's  Banch  Divi- 
sion should  be  confirmed  in  every  respect. 
It  seems  to  me  that  the  question  here 
arises  solely  between  the  plaintiff  and  the 
'  London  and  North  Western  Railway,  and 
the  only  circumstances  which  we  can  look 
at  are  those  which  arise  between  those 
parties.  The  relations  between  other 
brewers  and  the  Midland  Railway  Com- 
pany may  have  been  the  motive  power  in 
this  case,  but  whether  that  be  so  or  not 
is  immaterial,  as  the  only  question  we 
have  to  consider  is  whether  the  defen- 
dants made  any  improper  distinction  be- 
tween the  plaintiff  and  others. 

Now  it  seems  to  me  that  the  plaintiff 
and  the  other  three  brewers  were,  in  their 
relations  to  the  defendants,  all  under  the 
same  circumstances  in  every  respect.  In 
the  various  duties  they  peiformed  in  col- 
lecting, carting,  conveying,  &c.,  they 
acted  in  a  precisely  similar  manner  to- 
wards the  plaintiff  as  to  the  others,  and 
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as  f&T  as  tbe  discussion  of  this  case  is 
concerned  we  may  assnme  that  the  quan- 
tity of  beer  conveyed  by  them  for  the 
plaintiff  did  not  differ  ^m  that  conveyed 
for  the  others.  But  when  we  come  to 
the  charges  made  in  respect  of  these 
similar  services  we  find,  as  it  seems  to 
me,  that  they  are  wholly  different  in  the 
two  cases,  and  the  question  before  the 
Court  is  whether  the  company  in  making 
this  diversity  of  charge  did  not  commit  a 
breach  of  both  the  Acts  we  have  been 
considering,  namely,  the  Railways  Clauses 
Consolidation  Act,  1845,  section  90,  and 
the  Bailway  and  Canal  Traffic  Act,  1854, 
section  2.  In  my  opinion  the  company 
have  so  done,  and  under  such  circum- 
stances as  to  give  to  the  plaintiff  a  right 
to  sue  them. 

A  distinction  was  suggested  between 
the  9d.  and  the  Is,  Unfortunately  this 
was  not  suggested  below,  so  that  we  have 
not  the  opinion  of  the  learned  Judges 
upon  it,  but  as  to  the  9c2.,  1  cannot  doubt 
it  was  part  of  the  toll  they  were  entitled 
to  charge,  was  charged  as  snch  and  paid 
as  such.  No  part  of  this  was  returned 
to  the  plaintiff,  and  therefore,  as  far  as 
the  9d,  is  concerned,  there  is  1  think  a 
clear  inequality.  As  to  the  1«.,  1  have 
great  doubts  whether  that  is  not  also  a 
part  of  the  toll.  The  company  undertake 
not  merely  to  carry  goods,  but  they  must 
receive  and  deliver  them.  They  may  or 
may  not  receive  and  deliver  at  the  edge 
of  their  rails ;  but  be  that  as  it  may,  it 
seems  to  me  Uiat  from  the  time  they  re- 
ceive them  they  are  carriers  of  them. 
Under  certain  circumstances  they  do  not 
receive  them  at  the  edge  of  their  rails, 
but  before.  Sometimes  they  collect  at 
receiving  houses,  or  sometimes,  as  at 
Burton,  at  the  houses  of  the  consignors, 
but,  as  has  been  held,  from  the  moment 
of  their  receipt  of  them  they  are  liable 
as  common  carriers,  and  that  only,  as  it 
seems  to  me,  because  they  are  conveyors 
of  the  goods.  If  that  be  not  so,  in  col- 
lecting the  goods  the  company  would  be 
carrying  on  a  business  they  are  not  au- 
thorised to  carry  on,  but  I  do  not  doubt 
they  are  authorised,  even  if  not  specially 
empowered,  by  their  Acts  to  do  so,  as 
such  transaction  is  a  necessary  part  of 
their  business.    It  is  true  that  the  Is,  is 


not  charged  in  a  different  form  from  the 
rest  of  the  toll,  but  I  strongly  think  this 
is  a  part  of  it,  and  only  doubt,  after  what 
has  .been  said  by  Lord  Justice  Bramwell. 

But  whether  that  be  so  or  not,  I  think 
that  it  is  in  the  nature  of  one,  and  the 
demand  and  exaction  of  it  from  one 
person  and  not  from  another  is  such  a 
preference  of  the  latter  as  comes  within 
section  90  of  the  Act  of  1845. 

But  however  that  may  be  as  to  ihe 
Act  of  1845,  I  cannot  doubt  that  the  de- 
fendants have  infringed  the  Act  of  1854, 
and  I  am  of  opinion  that  when  in  respect 
of  the  conveyance  of  articles  under  the 
same  circumstances  they  do  charge  the 
others  a  lower  rate  they  do  give  a  pre? 
ference,  and  an  undue  one,  and  therefore 
they  have  overcharged  the  plaintiff. 

As  to  those  overcharges  which  the 
plaintiff  paid  before  he  obtained  know- 
ledge of  the  terms  on  which  the  com- 
pany was  dealing  with  the  other  brewers, 
he  is  clearly  entitled  to  recover  them 
back.  The  same  remark  applies  to  those 
paid  after  protest,  which  were  really  paid 
under  compulsion,  but  as  to  those  paid 
by  the  plaintiff  or  his  agent  on  a  settle- 
ment of  accounts,  when  he  had  know- 
ledge of  the  circumstances,  those  he  can- 
not  recover,  as  such  a  settlement  is  final. 

The  judgment  of  the  Queen's  Bench 
Division  must  therefore  be  confirmed  in 
every  respect,  and  I  think  that  the  autho- 
rities entirely  sanction  that. 

Cotton,  L.  J. — The  first  question  in  this 
case  is  the  meaning  of  the  proviso  in  sec- 
tion 90  of  the  Railways  Clauses  Consoli- 
dation Act,  1845.  The  words  of  that 
proviso  are,  ^'  Provided  that  all  such  tolls 
be  at  all  times  charged  equally  to  all  per- 
sons, and  after  the  same  rate,  whether 
per  ton,  per  mile  or  otherwise,  in  respect 
of  all  passengers  and  of  all  goods  or  car- 
riages of  the  same  description,  and  con- 
veyed or  propelled  by  a  like  carriage  or 
engine,  passing  only  over  the  same  por- 
tion  of  the  line  of  raolway,  under  the  SMne 
circumstances,  and  no  reduction  oradvance 
in  any  such  tolls  shall  be  made  either 
directly  or  indirectly  inf avour  of  or  against 
any  particular  company  or  person  travel- 
ing upon  or  using  ^e  railway." 

Nor  did  the  goods  of  the  plaintiff  and 
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the  three  brewers  pass  over  the  same  por- 
tion of  the  line  under  the  same  circnm- 
stanoes.  At  the  very  first  sight  it  clearly 
appears  that  the  ciroamstauces  referred 
to  were  onlj  those  of  the  passage  of 
goods  oyer  the  line,  and  not  those  in 
respeot  of  other  seryioes,  and  that  I 
think  is  the  true  constraotion  of  the  sta- 
tute, namely,  in  order  that  the  tolls  may 
differ  there  mnst  be  a  difference  of  cir- 
camstances  in  respect  of  the  passage  of 
goods  oyer  the  rails,  and  that  is  the  con- 
stmction  pat  npon  the  words  by  the 
Hoose  of  Lords  in  Sutton  v.  The  Great 
Western  BaOway  (9).  Well,  has  there 
been  any  irregolarity  of  toll  here?  I 
offer  no  opinion  as  to  whether  the  Is,  or 
the  9d.BTe  properly  called  "tolls,"  bnt 
it  is  clear  that  the  intention  of  the  pro- 
yiso  is  that  there  should  be  no  inequality 
of  charge,  and  it  is  impossible  to  say  that 
there  has  not  been  sach  an  inequality, 
save,  I  think,  that  doing  the  cartage  gra- 
tuitously, whether  the  charge  for  it  can 
be  called  a  "  toll "  or  not,  is  a  reduction. 

I  should  mention  that  the  argument 
that  is  founded  on  what  is  said  to  be  the 
decision  in  seyeral  cases,  namely,  that 
parties  ought  not  to  be  deprived  of  such 
natural  advantages  as  tbey  have,  is 
founded  on  a  misreading  of  those  cases. 
The  effect  of  them  is  that  a  party  is  not 
to  be  deprived  of  tha  natural  advantages 
he  possesses  arising  from  his  vicinity 
to  the  railway  over  which  his  goods  are 
to  be  carried. 

Then,  when  we  come  to  section  2 
of  the  Railway  and  Canal  Traffic  Act 
we  see  that  there  has  been  an  undue 
preference  within  that  section.  The 
company  are  not  bound  to  have  receiving 
houses,  but  they  do  have  them,  and  if 
they  do  they  are  bound  not  to  shew  any 
undae  preference  in  the  use  of  them. 
In  my  opinion  the  Act  does  prevent 
nndae  preference  being  given  to  some 
customers  over  others.  Here  there  is  a 
return  of  money  paid  for  the  doing  of  a 
duty.  Is  that  undae?  Certainly.  If 
the  same  services  are  rendered  to  two 
persons,  and  a  larger  charge  is  made  to 
one  than  the  other,  that  is  an  undue 
preference  of  the  latter.  This  is  not  like 
the  cases  in  which  a  person  sends  large 
consignments,  because  it  is  cheaper  on 
Vol.  47.--Q.B.,  C.P.  &  Exch. 
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the  average  for  the  company  to  carry 
large  than  small  consignments. 

It  is  clear  that  the  plaintiff  can  recover 
such  charges  as  he  has  in  ignorance  or 
under  protest  paid  to  the  company  in 
excess  of  what  they  were  entitled  to 
receive. 

Judgment  affirmed. 


Solicitors— Geare  &  Son,  agents  for  J.  &  W.  J. 
Drewrj,  Burton-on- Trent,  for  plaintiff;  R.  F. 
Roberts,  for  defendants. 


[IN  THE  EXCHEQUER  DIVISION.] 
1877.       1       BAKBR  V.  THE  MAYOR,  &C., 

May  29.  J  op  Portsmouth. 

Local  Government  Act,  1858  (21  ^  22 
Vict.  c.  98),  section  34 — Bye  Laws,  Foiver 
to  demolish  Buildings  erected  in  Oontraveii' 
tion  of—''  Streets:' 

By  the  Local  Government  Act,  1858  (21 
A*  22  Vict,  c,  98),  section  34,  every  local 
hoard  may  make  bye-laws  with  respect  to 
the  construction  of  new  streets,  the  structure 
of  wails  of  new  buildings,  the  suffi/yienoy  of 
space  about  buildings,  and  the  Coinage  of 
buildings,  Sfc,  and  "  m^y  further  provide 
for  the  observance  of  the  same  by  enacting 
therein  such  provisions  as  they  may  think 
necessary  as  to  the  giving  of  notices,  as  to 
the  deposit  ofpla/ns  and  sections  by  persons 
intending  to  lay  out  streets  or  to  construct 
buildings,  as  to  inspection  by  the  local  board, 
and  as  to  the  power  of  the  local  board  to 
remove,  alter  or  pull  down  any  work  begun 
or  done  in  contravention  of  such  bye* 
laws*':— 

Held,  thcU  bye»laws  which  enabled 
the  local  authority  to  pull  down  buildings 
erected  in  contravention  of  provisions  there* 
of  requiring  notices  and  plaiis  to  be  left 
with  the  local  surveyor  were  valid. 

Statement  of  claim  by  the  plaintiff,  a 
bn'dder  and  lessee  and  occupier  of  land 
in  Tipmoor  Street,  in  the  boroagh  of 
Portsmouth ,  against  the  defendants,  the 
mayor  and  corporation  of  the  boroagh 
and  urban  sanitary  authority  for  the 
same,  stating  as  follows : — 

In  July,  1875,  plans  were  duly  depo- 
2P 
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sited  with  the  defendants  in  pnrsnanoe 
of  a  bye-law  made  by  the  defendants, 
as  the  urban  sanitary  authority  for 
the  borough,  for  the  construction  of  a 
street  or  road  over  the  land  of  the  plain- 
tiff. The  plans  were  submitted  to  and 
duly  approved  by  the  defendants. 

In  August,1875,  the  plaintiff  commenced 
to  build  sixteen  houses  on  the  land,  being 
eight  on  either  side  of  the  street  or  road, 
and  continued  to  build  them  until  the 
month  of  November,  1876,  when  eight  of 
the  houses  were  roofed  in  and  the  others 
were  chamber-floor  high  with  joists  on. 
He  admitted  that  he  had  not  before 
commencing  the  houses  deposited  plans 
thereof,  although  he  conscientiously  be- 
lieved that  his  surveyor  had  done  so,  and 
that  the  plans  were  in  possession  of  the 
board  before  the  houses  were  demolished, 
as  hereinafter  mentioned ;  but  the  defend- 
ants allowed  the  plaintiff  to  commence 
and  to  proceed  with  the  erection  of  the 
houses,  as  hereinbefore  mentioned,  with- 
out complaint  or  interference  down  to 
the  month  of  November,  1875 ;  and  the 
houses  were  in  all  respects  constructed 
in  accordance  with  the  bye-laws  of  the 
defendants,  the  mayor  and  corporation, 
relating  to  the  construction  of  buildings. 

On  the  22nd  of  November,  1875,  the 
defendants  charged  the  plaintiff  before 
the  magistrates  for  the  borough  with 
having  built  the  houses  without  having 
first  deposited  plans  for  the  same  in 
accordance  with  the  bye-laws  of  the 
defendants,  the  mayor  and  corpora- 
tion. The  plaintiff  thereupon  pleaded 
guilty,  and  was  ordered  to  pay  and  paid 
a  fine  of  1^.  and  costs. 

On  the  9th  of  December,  1875,  the 
defendants  sent  a  large  number  of  work- 
men to  the  place,  and  the  workmen 
by  their  orders  pulled  down  twelve  of 
the  houses,  eight  of  which  had  then 
been  roofed  in,  and  totally  demolished 
the  same  ;  and  in  doing  so  used  so  much 
violence  that  the  materials  thereof  were 
rendered  almost  valueless  for  use  at  any 
future  time  for  building  or  any  other 
purpose. 

Notice  of  this  action  was  on  the  24th 
of  March,  1876,  given  to  the  defendants* 

Defence. — 1.  The    defendants    denied 


ihQ  allegations  of  the  claim,  save  in  so 
far  as  the  plaintiff  therein  admitted  that 
he  had  not  before  commencing  the  hooseB 
deposited  plans  thereof,  and  they  alleged 
that 

2.  Certain  bye-laws  bad  been  duly 
made  by  the  defendants,  as  the  nrban 
sanitary  authority  of  the  borough  under 
and  by  virtue  of  the  statutes  in  snch 
case  niade  and  provided. 

3.  By  3rd  of  the  bye-laws  it  was  pro- 
vided that  no  building  should  be  erected 
by  the  side  of  any  new  street  or  proposed 
new  street,  or  to  which  any  new  street 
will  form  the  only  carriage  approach, 
until  such  street  has  been  constructed  to 
the  approval  of  the  urban  sanitaTj 
authority. 

4.  By  the  32nd  of  the  bye-laws  it  was 
provided  that  every  person  who  should 
intend  to  erect  any  new  building  should 
give  twenty-one  days*  notice  to  the 
urban  sanitary  authority  of  snch  in- 
tention, to  be  delivered  to  the  local  sur- 
veyor, or  left  at  his  office,  and  shonld  at 
the  same  time  leave  or  cause  to  be  left  at 
the  said  office,  for  the  nse  of  the  nrban 
sanitary  authority,  detail  plans  and  sec- 
tion, and  a  block  plan  of  such  intended 
new  building  and  its  appurtenances,  and 
a  description  of  the  materials  of  which 
the  building  was  proposed  to  be  con- 
structed, of  the  intended  mode  of  drain- 
age and  means  of  water  supply. 

5.  Bye-law  37  was  as  follows : — 

"  The  urban  sanitary  authority  shall, 
by  resolution  or  order,  approve  or  dis- 
approve of  proposed  new  works  or  bnild- 
ings  within  the  times  severally  specified 
herein  for  the  deposit  of  notices  thereof ; 
but  if  the  owner  or  person  intending  to 
lay  out  any  new  street,  or  construct  any 
new  building,  fail  to  give  the  notices 
herein  required,  or  if  any  owner  or  per- 
son shall  construct  or  cause  to  be  con- 
structed any  works  or  buildings,  or  do 
any  act  or  omit  to  do  any  act,  or  comply 
with  any  requirement  of  the  urban  sani- 
tary authority  contrary  to  the  provisions 
of  any  or  either  of  the  hereinbefore  con- 
tained bye-laws,  he  shall  be  liable  for 
each  offence  to  a  penalty  not  exceeding 
40«.  for  each  and  every  day  during  which 
any  such  works  and  buildings  shall  con- 
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tixme  or  remain,  cx)Dtrar7  to  the  said 
provisioiis  ;  and  the  urban  sanitary 
anthority  may,  if  they  shall  think  fit,  at 
any  time  after  the  expiration  of  forty- 
eight  hoars  from  tho  time  of  the  service 
of  a  notice  in  writing  addressed  to  such 
owner  or  person,  signed  by  the  local  sur- 
veyor or  the  clerk  to  the  urban  sanitary 
authority,  expressing  their  intention  so 
to  do,  in  dei^ult  of  such  owner  or  person 
shewing  good  cause  to  the  contrary  in 
the  meantime,  cause  any.  work  begun  or 
done  in  contravention  of  any  or  either  of 
such  bye-laws,  to  be  removed,  altered  or 
pulled  down,  as  the  case  may  require, 
and  the  expense  incurred  by  them  in  so 
doing  shall  be  repaid  by  the  offender,  and 
be  recoverable  from  him  in  a  summary 
manner,  as  provided  by  'The  Public 
Health  Act,  1848 ; '  and  any  such  notice 
may  be  served  either  personally  or  by 
leaving  the  same  with  some  person  either 
at  the  usual  or  last  known  place  of  abode 
or  business  of  such  owner  or  person,  or 
at  or  upon  the  works  or  buildings  re- 
ferred to  therein." 

6.  The  plaintiff  erected  the  houses  in 
contravention  of  bye-laws  3  and  32.  The 
street  was  a  new  street,  and  the  houses 
were  erected  before  the  street  had  been 
constructed  according  to  the  approval  of 
the  defendants,  as  such  urban  sanitary 
anthority  as  aforesaid.  The  plaintiff  did 
not  first  give  to  the  defendants,  as  such 
urban  sanitary  authority,  such  notice  as 
by  the  32nd  bye-law  is  required  to  be 
given,  and  did  not  leave  or  cause  to  be 
left  at  the  office  of  the  defendants,  as 
such  urban  authority,  for  their  use,  any 
detail,  plans  or  sections,  or  any  block 
plans  of  the  houses,  or  any  description  of 
the  materials  of  which  the  houses  were 
proposed  to  be  constructed,  or  of  the  in- 
tended mode  of  drainage  or  means  of 
water  supply. 

7,  8.  The  defendants  gave  notice  under 
bye-law  37 ;  and  6n  the  plaintiff  failing 
to  shew  good  cause  why  the  houses 
should  not  be  pulled  down,  as  being 
erected  in  contravention  of  the  bye-laws, 
the  defendants  pulled  the  houses  down 
without  unnecessary  violence,  or  render- 
ing the  materials  idmost  valueless  there- 


Reply. — 1.  Issue  on  the  defence. 

2.  Demurrer  to  paragraphs  2,  3,  4,  5, 
6,  7,  and  8,  on  the  ground  that  the  de- 
fendants had  no  power  to  make  bye- 
laws,  authorising  them  to  pull  down 
buildings,  except  in  cases  where  such 
buildings  are  erected  in  contravention  of 
some  bye-laws  relating  to  mode  of 
construction. 

FetJieram  (Oole  and  Kingdon  with 
him),  for  the  plaintiff. — The  bye-laws 
are  vUra  vires.  There  is  no  power  in  the 
Act  enabling  the  board  to  pull  down 
buildings  because  of  the  breach  of  a  bye- 
law  other  than  a  bye-law  as  to  construc- 
tion— Brown  v.  The  Local  Board  of  Holy- 
head (1)  ;  Young  v.  Edwards  (2)  ;  Hat- 
tersley  v.  Burr  (3) ;  although  a  bye-law 
imposing  a  penalty  might  have  been 
valid — Hall  v.  Nixon  (4). 

Thesiger  and  A,  Charles,  for  the  de- 
fendants.— The  Local  Government  Act, 
1858,  21  &  22  Vict.  c.  98,  empowers  the 
board  to  make  bye-laws  with  respect  to 
the  level,  width  and  construction  of  new 
streets,  the  structure  of  walls,  sufficiency 
of  space  round  buildings,  drainage,  <&c., 
and  may  "  further  provide  for  the  obser- 
vance of  the  same*^ — that  is,  for  the  sub- 
ject matters  above  specified.  How  ?  By 
enacting  therein — namely,  in  the  bye- 
laws,  "such  provisions  as  they  think 
necessary  as  to  the  giving  of  notices,  de- 
posit of  plans  by  persons  intending  to 
lay  out  streets  or  to  construct  buildings, 
as  to  inspection  by  the  local  board,  and 
as  to  the  power  of  the  local  board  to  re- 
move, alter  or  pull  down  any  work  begun 
or  done  in  contravention  of  such  bye- 
laws."  Now  whether  "  new  streets " 
may  mean  streets  with  houses,  or  a  mere 
roadway,  the  bye-law  prescribing  that, 
before  building,  plans  shall  be  deposited, 
and,  if  not  deposited,  a  building  erected  in 
contravention  may  be  pulled  down,  is 
valid.  The  decisions  seem  to  shew  that 
the  word  "  street  '  is  used  in  a  popular 

(1)  1  Hurl.  &  C.  601  ;  s,  c.  32  Lnw  J.  Kep. 
Exch.  2d. 

(2)  33  Jjivr  J.  Rep.  M.C.  227. 

(3)  4  Hurl.  &  C.  523. 

(4)  44  Law  J.  Rep.  M.C.  61  ;  s.  c.  Li\vr  Rep.  10 
Q.R.  102. 
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sense.  Section  4  of  the  Local  Government 
Act,  1858,  says  that  the  words  used  in 
this  Act  shall  be  interpreted  in  the  sense 
assigned  to  them  in  the  Public  Health 
Act,  1848,  and  section  2  of  the  latter  Act 
gives  a  definition  of  "  street."  As  was 
said  by  Lord  Chelmsford  in  the  House 
of  Lords,  "  The  word  *  street '  does  not 
mean  the  mere  roadway,  but  ...  a 
thoroughfare  with  houses  on  both  sides  '* 
— Qcdloway  v.  The  Mayor,  ^c,  of  Lon- 
don (6).  And  in  Pound  v.  The  Plumstead 
Board  of  Works  (6),  Blackburn,  J.,  deliver- 
ing judgment  upon  a  question  as  to  the 
construction  of  the  words,  "new  street," 
used  in  the  Metropolis  Management  Acts 
(18  &  19  Vict.  c.  120  ;  25  &  26  Vict, 
c.  102),  of  which  the  latter  by  section  77 
provides  that  where  a  vestry  shall  have 
paved  any  new  street,  the  owners  of  land 
bounding  it  shall  contribute  to  the  ex- 
pense, says,  "  I  think  it  plain  the  Legis- 
lature are  here  using  the  word  *  street  * 
in  its  ordinary  popular  and  natural  sense, 
and  mean  a  place  with  continuous  houses 
on  each  side."  The  authorities  cited  for 
the  plaintiff  do  not  govern  the  present 
case.  In  Brown  v.  The  Local  Board  of 
Holyhead  (1),  the  Act  gave  powers  to 
make  bye-laws  only  as  regards  future 
buildings,  and  the  ratio  decidendi  of  the 
Court  was  that  the  bye-law  was  bad, 
becinse  it  dealt  with  existing  buildings. 
Hattersley  v.  Burr  (3),  and  Ymmg  y. 
Edwards  (2),  were  overruled  by  Hall  v. 
Nixon  (4),  but  indeed  are  rather  fa- 
vourable to  the  defendants ;  for  the 
Courts  thought  in  each  that  the  local 
authorities  might  make  bye-laws,  and  the 
only  question  was  whether  the  particular 
bye-law  was  good. 

Kingdon  replied. 

Pollock,  B. — The  (juestion  is  whether 
the  lye-law  undel^  which  the  defendants 
justify  is  good,  or  is  bad  as  being  beyond 
the  power  given  to  them  bv  statute. 

These  bye-laws  originate  m  Acts  of  Par- 
liament passed  by  the  Legislature  giving 
to  local  boards  the  highest  authority  to 
provide  for  the  health  of  mankind,  in  dif- 

(6)  36  Law  J.  Rep.  Chanc.  477. 
(6)  41  Law  J.  I?cp.  M.C.  61 ;  8.  c.  law  Rep.  7 
Q.B.  p.  1U4. 


ferent- localities — The  Public  Health  Act 
of  1842,  followed  by  the  Local  Govern, 
ment  Act,  1858,  ana  by  taking  those  two 
together  the  full  scope  of  the  lec^islation 
as  to  the  sanitary  conditions,  character 
and  proper  construction  of  houses  in  the 
different  districts  over  which  local  boards 
have  jurisdiction  may  be  ascertained.  The 
bye-laws  before  us  were  made  under  the 
Local  (Jovemment  Act,  1858,*  and  com- 
mence by  reciting  the  only  power  under 
which  they  could  be  made,  namely,  sec- 
tion 1  of  that  Act,  by  which  it  is  pro- 
vided that  the  local  board  may  from  time 
to  time  make  bye-laws  for  all  or  any  of 
the  purposes  following  (that  is  to  say) — 
"  1.  With  respect  to  the  level,  width  and 
construction  of  new  streets,  and  the  pro- 
visions for  the  sewerage  thereof.  2.  With 
respect  to  the  structure  of  walls  of  new 
buildings  for  securing  stability  and  the 
prevention  of  fires.  3.  With  respect  to 
the  sufficiency  of  the  space  about  buildings 
to  secure  a  free  circulation  of  air,  and 
with  respect  to  the  ventilation  of  build- 
ings. 4.  With  respect  to  the  drainage 
of  buildings,  to  water-closets,  privies, 
ashpits  and  cesspools  in  connection  with 
buildings,  and  to  the  closing  of  buildings 
or  parts  of  buildings  unfit  for  human  habi- 
tation and  to  prohibition  of  their  use  for 
such  habitation,  .^nd  they  may  further 
provide  for  the  observance  of  the  same  by 
enacting  therein  such  provisions  as  they 
think  necessary  as  to  the  giving  of  notices, 
as  to  the  deposit  of  plans  and  sections  by 
persons  intending  to  lay  out  streets  or  to 
construct  buildings,  as  to  inspection  by 
the  local  board  and  as  to  the  power  of 
the  local  board  to  remove,  alter  or  pull 
down,  any  work  begun  or  done  in  con. 
travention  of  such  bye-laws."  It  is  quite 
clear  that  the  local  board,  acting  on  that, 
assumed  two  things,  which  the  defen- 
dants have  to  establish — First,  that  when 
they  made  their  bye-laws  as  to  the  con- 
struction of  "new  streets  "  they  were  not 
limiting  it  merely  to  a  "  road,"  namely, 
as  to  "  width," — ^the  carriage  way,  foot- 
way, drainage  under,  Ac, — but  clearly 
supposed  they  were  entitled,  in  dealing 
with  new  streets,  to  take  the  word  street 
in  a  popular  sense  as  meaning  not  only 
the  roadway,  hut  the  houses  on  both  sides 
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ihereof.  And  there  is  mnch  to  be  said  in 
fftvonr  of  that  constmction,  for  otherwise 
a  street  might  be  limited  to  forty  feet, 
and  the  bnildings  on  either  side  be  raised 
so  high  as  to  render  the  street  as  bad  as 
those  of  London  before  the  great  fire. 
There  have  been  a  nnmber  of  cases  of 
this  kind  nnder  the  Metropolitan  Build- 
ing Act,  most  of  them  nnreported,  but 
we  have  the  highest  authority  in  OcU- 
loway's  Case  (5),  where  the  Lord 
Chancellor  puts  on  these  words  that 
construction  which  I  have  adopted.  Se» 
condly,  as  regards  the  houses  themselves, 
the  board  assumed  that  not  only  were 
they  entitled  to  deal  with  houses  finished 
or  partially  finished,  but  with  that  part 
of  the  Local  Government  Act  of  1858 
requiring  the  deposit  of  plans  and  sec- 
tions, and  that  as  to  that  the  local  board 
had  power  of  makine  bye-laws.  No 
doubt  that  is  very  different  from  the 
building  itself.  The  argument  for  the 
plaintiff  is  logical  enough,  namely,  that 
it  is  one  thing  to  say,  "You  must  build 
in  a  particular  way,"  and  another  to  say, 
"  You  must  deposit  particular  plans." 

But  there  is  another  most  reasonable 
constmction,  namely,  to  say,  "  Before  you 
build  you  shall  deposit  plans,"  much 
more  reasonable  than  to  say,  "  A  build- 
ing shall  be  made,  and  if  then  it  does  not 
fall  in  with  the  requirements  of  the  local 
board  it  shall  be  destroyed."  Therefore, 
as  &r  as  the  spirit  and  intent  of  the  Act 
go,  the  charge  against  the  plaintiff,  "  You 
have  nob  deposited  plans  which  ought  to 
have  been  deposited  before  building," 
comes  within  it.  But  does  it  come  within 
the  strict  words  ?  The  power  to  make 
such  provisions  in  the  4th  section  of 
the  Ix)cal  Government  Act,  1858,  de- 
claring that  "  they  may  further  provide 
for  the  observance  of  the  bye-laws  by 
enacting  therein  such  provisions  as  they 
think  necessary  as  to  the  giving  of 
notices,  as  to  the  deposit  of  plans  and 
sections,"  amounts  to  a  power  to  make 
bve-laivSf  and  the  section  goes  on  to  apply 
the  same  power  to  the  making  of  bye- 
laws  with  respect  to  pulling  down  work 
begun  or  done  in  contravention  of  the 
bye-laws.  There  is  power  therefore  to 
make  bye-laws  to  enable  them  to  pull 
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down  any  building  which  is  contrary  to 
the  bye-laws,  whether  as  to  structural 
requirements  or  as  to  previously  depo- 
sited plans,  and  practically  that  is  for 
the  benefit  of  the  builder,  and  in  accord, 
ance  with  that  power  bye-law  37  was 
made,  and  for  the  reasons  I  have  given 
I  think  it  a  perfectly  good  one. 

1  believe  the  rules  of  construction  are 
the  same  whether  in  construing  a  will, 
conveyance.  Act  or  bye-law,  and  here 
we  ought  to  look  at  the  general  spirit 
and  intention  of  the  bye-laws  as  an  Act 
of  Parliament,  and  to  give  a  proper  and 
reasonable  effect  to  them,  and  without 
being  guided  by  an  argument  founded 
on  hardship.  None  of  the  authorities, 
neither  Young  v.  Edwa/rds  (2)  or  Hat- 
tersley  v.  Brown  (3),  hamper  us  in  ar- 
riving at  our  decision,  and  if  they  did, 
we  have  the  subsequent  case  of  HaU  v. 
Nixon  (4),  in  which  the  cases  were  fully 
considered,  and  1  should  adopt  every 
word  of  the  judgment  therein.  It  seems 
to  me  that  the  37th  bye-law  was  properly 
made  within  the  board's  power,  and  that 
as  far  as  regards  the  proper  procedure 
the  board  were  acting  within  the  power 
that  bye-law  gave  them. 

HuDDLESTON,  B. — The  defendants,  by 
paragraph  8  of  their  defence,  say,  "  We 
did  the  acts  complained  of  after  taking 
the  measures  required  by  the  37th  bye- 
law,  and  by  virtue  of  our  powers  derived 
from  it,  and  did  no  more  damage  than 
was  necessary."  It  is  said  that  the  houses 
were  built  in  contravention  of  the  3rd 
and  32nd  bye-laws  [His  Lordship  read 
them],  and  were  therefore  pulled  down. 
So  the  question  is — Had  the  corporation 
power  to  make  those  bye-laws  r  Their 
only  power  to  make  them  must  be  found 
in  the  PubUc  Health  Act,  1848,  and  the 
Local  Government  Act,  1858,  and  the 
Local  Gt)vemment  Amendment  Act, 
1872 ;  and  section  34  of  the  Local  Go- 
vernment Act,  1858,  is  that  which  more 
immediately  confers  it.  The  plaintiff 
has  contended  that  the  powers  thus 
given  are  only  as  to  the  roadway,  exter- 
nal construction  of  buildings,  sufficiency 
of  space  around  them  and  works  under 
ground,  and  have  7to  reference  to  the 
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constraction  of  the  bnildings  themselves, 
and  that  therefore  the  3rd  bye-law,  which 
deals  with  the  erection  of  bnildings  in  a 
street,  and  the  32nd,  dealing  with  plans 
for  those  bnildings,  are  ultra  vires.  The 
whole  question  turns  upon  the  construc- 
tion of  the  words  "  new  streets  "  in  sec- 
tion 34.  Is  the  word  "  street  '*  by  narrow 
interpretation  to  be  confined  merely  to 
roadways,  or  are  we  to  give  it  the  popu- 
lar meaning  of  the  word  **  street,"  namely, 
a  roadway  with  houses  on  each  side  ? 
We  must  look  at  the  interpretation 
clause.  There  is  none  to  the  Act  of  1858, 
but  that  incorporates  the  Act  of  1848, 
which  contains  one  in  section  2,  declaring 
that  "  the  word  *  street  *  shall  apply  to 
and  include  any  highway  (not  being  a 
turnpike  road)  and  any  road,"  Ac.  What 
meaning  is  to  be  put  on  the  words  "  apply 
to  and  include,"  unless  **  street "  means 
something  rYwre  than  roadway,  i.e., 
'*  street,"  shall  be  lines  of  houses,  and 
shall  inclvde  the  roadway  ?  Cases  have 
been  cited  in  which  "  street "  was  held 
to  include  the  houses  on  each  side  the 
roadway,  and  that  seems  to  me  the  rea- 
sonable and  proper  interpretation.  The 
object  of  the  Act  is  to  secure  proper 
roads,  ventilation,  means  of  transit  and 
comfort,  and  I  think  also  comeliness  of 
buildings  in  a  town.  By  section  38  of 
the  Local  Government  Act,  1858,  "  Every 
local  board  may  make  bye-laws  with  re- 
spect to  the  structure  of  walls,  space 
around  buildings,  drainage,  <&c."  Having 
that  power  to  make  bye-laws,  they  may 
further  provide  for  the  observance  of  the 
same  by  enacting  therein  such  provisions 
as  they  think  necessary  as  to  the  giving 
of  notices,  as  to  the  deposit  of  jplans  and 
sections — it  is  much  more  natural  to  apply 
those  words  to  buildings  than  to  the  con- 
struction of  a  roadway — ^by  persons  in- 
tending to  lay  out  streets  or  to  con- 
struct buildings,  as  to  inspection  by 
the  local  board  and  as  to  the  power  of 
the  local  board  to  remove,  alter  or  pull 
down,  any  work  begun  or  done  in  con- 
travention of  such  bye-laws.  I  may  add 
that  the  proviso  that  "  no  such  bye-law 
shall  affect  any  building  erected  before 
the  date  of  the  constitution  of  the  dis- 
trict "  rather  suggests  the  inference  that 
they   may   deal  with   all   works   in   the 


future.  I  think  the  corporation  had 
power  to  make  the  bye-laws,  and  have 
therefore  shewn  in  the  6th,  7th  and  8th 
paragraphs  of  the  defence  a  justification 
of  the  acts  complained  of. 

Judgment  for  the  defetidants. 


Solicitors— -Saunders,  Hawksford  &  Bennett,  for 
plaintiff;  Gregory,  Rowcliffes  &  Co.,  agentd  for 
J.  Howard,  Portsmouth,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1878.    1  TUBNBULL  V.  ROBERTSON ;     BLACK- 

Feb.  1.  J  BURN  (garnishee). 

Debtor  and  Creditor — Qa/mishee — Pay- 
ment under  Compulsion  of  Law — Protection 
from  Payment  a  second  Time. 

The  plaintiff  ha/oing  recovered  judgment 
against  the  defendant  for  18i.,  a/nd  the  de- 
fendant having  recovered  judgment  against 
B.  for  44;Z.,  the  plaintiff  obtained  an  order^ 
attaching  B.*8  debt,  together  with  a  sum- 
mons,  calling  on  B.  to  shew  cause  why  he 
should  not  pay  to  the  plaintiff  181.  of  the 
amount  of  the  debt  due  to  the  defetidant. 
Afterwards,  and  before  the  return  of  the 
summons,  the  defendant  taxed  his  costs  as 
against  B.,  and  the  same  day  issued  a  fi. 
fa,  under  which  the  sheriff  took  possession 
of  the  goods  of  B.  B.  gave  notice  to  the 
sheriff  of  the  summons,  and  offered  to  pay 
the  sheriff  the  debt  due  to  the  defendant, 
less  the  amount  due  to  the  plaintiff.  This 
the  sheriff  refused  to  accept,  and  insisted  on 
being  paid  the  whole  amount  for  which  exe- 
cution was  levied.  Wliereupon  B.  paid  the 
whole  amount  under  protest : — 

Held,  that  B.  having  been  compelled  by 
process  of  law  to  pay  the  debt  to  the  sheriff, 
covld  not  be  called  upon  to  pay  it  a  second 
time  to  the  plaintiff. 

Case  stated  on  appeal  from  the  County 
Court  of  Northumberland,  holden  at 
North  Shields. 

.  On  the  6th  of  February,  1877,  the 
plaintiffrecovered  judgment  in  the  Countj 
Court    of     Northumberland    hold^   at 
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North  Shields,  against  the  defendant  for 

181.  28.  2d.  debt  and  costs. 

On  the  2nd  of  Julj,  1877,  at  the  Sum- 
mer  Assizes  of  Newcastle-npon-Tjne  the 
defendant  recovered  judgment  against 
Blackbom  for  44Z.  Ss.  Ad. 

On  the  5th  of  July,  1877,  the  plaintiff 
having  lodged  with  the  registrar  of  the 
County  Court  the  affidavit  required  by 
the  County  Gourtrules,  1876,Order  XXV., 
entered  a  plaint  in  the  said  County 
Court  to  obtain  payment  to  himself  from 
Blackburn  to  the  extent  of  18L  2s.  2d,,  of 
iJie  amount  of  the  debt  due  to  the  de- 
fendant from  Blackburn.  A  summons 
to  shew  cause  why  an  order  for  the  pay- 
ment of  the  amount  of  the  judgment  of 
the  6th  of  February  was  thereupon  issued, 
and  the  same  day  was  served  on  Black- 
bum,  together  with  a  notice  that  the  debt 
due  to  the  defendant  from  Blackburn 
was  attached  to  answer  the  said  judg- 
ment. 

On  the  7th  of  July,  1877,  the  de- 
fendant taxed  his  costs  as  against  Black- 
bum  at  992.  \28.  2(2.,  and  on  the  same  day 
a  writ  of  fieri  f ados  was  issued  on  behalf 
of  the  defendant  for  the  amount  of  the 
said  debt  and  costs,  under  which  the 
sheriff  on  the  same  day  took  possession 
of  the  goods  of  Blackburn. 

On  the  9th  of  July  Blackburn  gave 
notice  to  the  sheriff  of  the  said  summons, 
and  offered  to  pay  the  amount  of  the  debt 
and   costs  levied  for,  less  the    sum  of 

182.  2».  2d.,  but  this  the  sheriff  refused  to 
aocept,  and  insisted  on  being  paid  the 
whole  amount  levied  for.  Thereupon 
Blackburn  paid  the  whole  amount  to 
the  sheriff,  under  protest,  and  the  same 
day  wrote  and  sent  to  the  sheriff  a  written 
notice  of  the  attachment  order. 

On  the  9th  of  August  the  said  sum- 
mons came  on  for  hearing  when  the 
sheriff,  the  plaintiff,  the  defendant,  and  the 
garnishee,  attended.  The  Judge  ultimately 
refused  to  make  any  order,  and  dismissed 
the  summons  on  the  ground  that  the 
garnishee,  Blackburn,  having  been  com- 
pelled bv  process  of  law  to  pay  the  debt 
to  the  sheriff,  he  ought  not  to  be  called 
npon  to  pay  it  over  again  to  the  plaintiff. 

The  questions  for  the  opinion  of  the 
Conrt  were,  was  the  learned  Judge  wrong 
in  dismissing  the  summons  and  making 
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no  order  thereon?  If  so,  what  order 
should  he  have  made  upon  the  facts 
stated? 

Home-Payne,  for  the  plaintiff,  in  sup- 
port of  the  appeal. — The  County  Court 
Judge  should  have  ordered  the  garnishee 
to  pay  the  plaintiff.  Wood  v.  Dunn  (1) 
is  distinguishable.  There  the  plaintiffs 
sued  for  a  debt  payable  to  tiiem  as 
ti*ustees  for  the  benefit  of  one  Stap,  under 
a  deed  registered  under  the  Bankruptcy 
Act,  1861,  and  the  defendant  set  up  as  a 
discharge  that  the  debt  was  paid  to  a 
judgment  creditor  of  Stap,  under  the 
pressure  of  a  garnishee  order ;  the  pay- 
ment being  made  afber  the  registration  of 
the  deed.  The  Court  gave  judgment  for 
the.  defendant,  holding  that,  although  the 
money  was  paid  afber  registration  of  the 
deed,  yet  that  it  was  paid  without  notice 
of  the  deed,  or,  if  with  notice,  under 
such  circumstances  that  the  defendant 
was  unable  to  get  the  order  set  aside 
before  he  was  compelled  to  pay  to  save 
execution  being  actually  levied.  That 
case  decides  tlmt  the  garnishee  is  not 
liable  if  he  has  done  everything,  and  it 
would  be  an  authority  in  favour  of  the 
garnishee  in  the  present  case  if  it  could 
be  shewn  he  had  done  everything  to 
avoid  payment ;  he  might  have  applied 
for  and  obtained  a  stay  of  execution,  and 
so  have  avoided  payment  to  the  sheriff. 
Emmcmuel  v.  Bndger  (2),  and  Lowe  v. 
Blackmore  (3)  were  also  referred  to. 

Qaintford  Bruce,  contra,  was  not  called 
upon  (4). 

Grove,  J. — ^Irrespective  of  the  case  of 
Wood   V.  Dunn   (1)   I  should   have  no 

(1)  36  Law  J.  Kep.  Q.6.  11,  on  appeal  36  Law 
J,  Rep.  Q.B.  27 ;  s.  c.  Law  Rep.  1  Q.B.  77 ;  on 
appeal  Law  Rep.  2  Q.B.  73. 

(2)  43  Law  J.  Rep.  Q.B.  96 ;  s.  c.  Law  Rep. 

9  a.B.  286. 

(3)  44  Law  J.  Rep.  Q.B.  166 ;  s.  c.  Law  R<»p. 

10  a.B.  486. 

(4)  The  principle  under  which  a  person  compelled 
by  process  of  law  to  pay  a  sum  of  money  is  ab- 
solved from  payment  a  second  time,  is  to  be  found 
in  AUen  v.  Dundas,  3  Term  Rep.  126,  where 
Grose,  J.,  in  giving  judgment,  says,  "The  law, 
which  is  founded  on  wise  and  sound  principles, 
will  never  compel  any  person  to  pay  a  sum  of 
money  a  second  time,  which  he  has  once  paid  under 
the  sanction  of  a  Court  having  competent  juris- 
diction." 
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doubt  that  Blackbnm  cannot  be  com- 
polled  to  paj  the  amonnt  dne  to  the 
plaintiff  a  second  time. 

The  defendant  is  debtor  to  the  plaintiff 
and  Blackburn  to  the  defendant,  where- 
upon the  plaintiff  attaches  Blackburn's 
debt.  Two  days  after  the  defendant  levies 
on  Blackburn's  goods  for  the  whole 
amount.  Blackburn  consequently  is  in 
a  difficulty ;  he  does  all  that  he  can,  he 
offers  to  pay  the  sheriff  less  the  amount 
due  to  the  plaintiff,  but  the  sheriff  de- 
clines this  offer.  Then  what  is  Blackburn 
to  do  ?  It  is  said  that  between  the  5th  of 
July  and  the  execution,  Blackburn  could 
have  applied  for  an  order  to  stay  the 
execution  ;  but  he  did  not  know  any 
execution  would  issue ;  is  he  to  take  steps 
to  arrest  a  theoretical  execution  at  g^reat 
expense  in  order  that  he  may  retain  in  his 
hands  money  which  has  been  attached, 
and  which  he  is  called  upon  to  hold  for 
the  plaintiff  ?  In  my  opinion,  that  would 
be  an  extravagant  proposition.  The  law 
seizes  Blackburn's  goods,  and  he  is  thus 
by  compulsion  of  law  compelled  to  pay. 
It  seems  that  he  could  not  well  have 
done  anything  else.  Wood  v.  Dunn  (1) 
is  an  authority  in  support  of  such  pay- 
ment being  a  protection  to  the  garnishee, 
and,  indeed,  is  an  a  fortiori  case,  because 
in  the  present  case  there  was  no  time 
wherein  Blackbnm  could  have  applied  to 
set  aside  the  execution,  whereas  in  Wood 
V.  Dunn  (1)  there  was  time  in  which  the 
garnishee  could  have  applied  for  a  stay 
of  execution. 

LiNDLBT,  J. — I  am  of  the  same  opinion. 
I  cannot  see  any  substantial  difference 
between  the  payment  of  the  execution 
creditor  to  the  sheriff  with  a  protest,  and 
a  payment  into  Court,  and  I  am  unable  to 
see  on  what  principle  of  law  or  fairness 
Blackburn  can  be  said  to  have  done 
wrong.  In  my  judgment  Blackburn  has 
done  what  is  right,  and  it  would  be  harsh 
and  oppressive  to  make  him  pay  again. 

Lopes,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitors — ^Williamson,  Hill  &  Co.,  agents  for 
Robert  Kidd,  North  Shields,  for  plaintiff;  Pat- 
tison,  Wittg  &  Co.,  agents  for  J.  &  D.  M.  Mac- 
donald,  N^castle-on-Tyne,  for  defendant. 


[IN  THE   COURT   OF   APPEAL.] 
(Appeal  from  the  Exchequer  Division,) 

fTUBNEE  «.  TEE   HEDNESKOED   GAS 

1878.     J        COMPANY;     AND    THE    HEDNES^ 

Jan.  30.  j        FORD   GAS   COMPANY  V,  TUBNEB 

AND  ROUND,  hy  counter-cUUm.^ 

Practice  —  Pleading  —  Counter  -  claim 
raising  Questions  between  the  Defendant 
and  the  Plaintiff  along  wUh  any  other  Per* 
son — Who  may  be  made  a  Defendant  to-^ 
Judicature  Ad,  1873,  sec.  24,  sub^ee.  3 — 
Rules  of  Court,  1875,  Order  XXU.  rules  5, 
8,9. 

A  defendant  may  bring  in  as  defendants 
to  his  counter-claim,  in  addition  to  the 
plaintiff,  all  such  persons  as  he  could,  if  he 
had  sued  the  plaintiff  in  a  cross^ction, 
have  joined  with  the  plaintiff  a^s  defendants 
to  such  action,  that  is  to  say,  all  persons 
against  whom  he  could  claim  relief  along 
with  the  plaintiff,  whether  jointly,  severally 
or  in  the  altemaMve, 

To  an  action  for  breach  of  contract  the  de- 
fendants alleged  that,  as  the  plaintiff  had  not 
executed  the  contract  as  specified  by  tlie  agree- 
ment, they  had  thereby  become  entitled  to 
put  an  end  to  the  contract,  ar^d  they  sought, 
by  way  of  counter-claim,  to  recover  damages 
from  the  plaintiff  for  the  expenses  caused  by 
his  default.  They  also  made  U.,  who,  as  surety 
for  the  due  execution  of  the  contract  by  the 
plaintiff,  had  entered  into  a  bond  with  the 
defendants,  a  defendant  to  the  counter-claim, 
and  they  sought  to  recover  the  amount  of  his 
bond  as  damages.  R.  applied  to  have  so 
mv^h  of  the  counter-claim  as  related  to  him 
struck  out : — 

Held  (reversing  the  decision  of  the  Ex- 
chequer  Division),  that  the  whole  of  the 
counter-claim  must  be  allowed  as  it  raised  a 
question  between  the  defendants  and  the 
plaintiff,  along  with  R,  the  surety,  and  that 
B.  was  properly  served  with  the  counter^ 
claim. 

This  was  an  appeal  from  a  decision  of 
tbe  Exchequer  Division  wbioh  rescinded 
an  order  of  Pollock,  B.,  refusing  to  strike 
out  a  counter-claim  delivered  by  the  de* 
fondants  to  one  Bound. 

The  statement  of  claim  alleged  that  the 


*  Coram  Bramwell,  L,J. ; 
Cotton,  L.J. 


Brett,   L.J.;    and 
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defendants  had  refnsed  to  allow  tbe  plain- 
tiff to  eomplete  oertain  works  which  he 
bad  commenced,  pnrsnant  to  a  contract 
made  between  him  and  them,  and  claimed 
damages  for  snch  refnsal. 

The  defence  alleged  that  the  defend- 
ants were  entitled  by  the  provisions  of 
the  contract  to  take  tne  works  ont  of  the 
hands  of  the  plaintiff,  if  he  shonld  fail  to 
coDstmot  them  to  the  approval  of  their 
engineer,  that  the  plaintiff  had  so  made 
deranlt,  and  that  they  had,  therefore, 
taken  the  works  into  their  own  hands. 

The  defendants,  by  way  of  connter- 
daim,  sought  to  recover  fi^m  the  plain- 
tiff the  expenses  incnrred  by  them  owing 
to  his  default  in  not  duly  constructing 
the  works  pursuant  to  the  contract,  and 
in  other  paragraphs  of  the  counter-claim 
they  claimed  to  recover  2002.  from  one 
Bound  (whom  they  made  a  party  to  the 
counter-claim),  on  a  bond  given  by 
Bound  to  the  defendants,  by  which  he 
had  bound  himself  to  be  answerable  to 
the  defendants  to  the  extent  of  2002.,  as 
surety  for  the  proper  execution  by  the 
plaintiff  of  the  contract  made  between 
the  plaintiff  and  the  defendants,  to  the 
satisfaction  of  the  engineer  of  the  de- 
fendants for  the  time  being.  The  de- 
fendants alleged  the  default  of  the  plain- 
tiff in  not  duly  constructing  the  works  as 
already  mentioned,  and  claimed  in  conse- 
quence to  recover  damages  from  Bound. 
Thej  accordingly  duly  served  Bound  with 
the  defence  and  counter-claim,  pursuant 
to  the  provisions  of  Order  XX IL  rules  5, 
6  and  7  (1).  Bound  took  out  a  sum- 
mona  under  rule  9  of  the  same  Order  (1), 

(1)  Rules  of  Court,  1875,  Order  XVI.  rule  3, 
**  AH  persons  may  be  joined  as  defendants  ag^ainst 
vhom  the  right  to  any  relief  is  alleged  to  exist, 
vhether  jointly,  severally  or  in  the  alternative." 

Order  XXII.  rule  6,  **  Where  a  defendant  by  his 
defence  sets  up  any  counter-claim  which  raises 
questions  between  himself  and  the  plaintiff  along 
with  aay  other  person  or  persons,  he  shall  odd  to 
the  title  of  his  defence  a  further  title  similar  to 
the  title  in  a  statement  of  complaint  setting  forth 
the  names  of  all  the  persons,  who,  if  such  counter- 
claim were  to  be  enforced  by  cross-action,  would 
he  defendants  to  such  cross-action,  and  shaU.  de- 
liver his  defence  to  such  of  them  as  are  parties  to 
the  action  within  the  period  within  which  he  is 
re<mired  to  delirer  it  to  the  plaintifH 

Rules  6  and  7  provide  for  service  on  and  ap- 
pearance by  the  t^rd  party. 

Voj..  47.— (i3.,  C.P.  &  ExcK. 
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to  exclude  so  much  of  the  counter-claim 
as  related  to  him,  on  the  ground  thtit  it 
did  not  raise  a  question  between  the  de- 
fendants and  the  plaintiff  along  with  him. 
The  Master  excluded  it;  but  Pollock, 
B.,  restored  it,  and  on  appeal  to  the 
Exchequer  Division,  the  Court  (Cleasby, 
B.,  and  Hawkins,  J.),  rescinded  the  order 
of  Pollock,  B.,  and  excluded  that  portion 
of  the  counter-claim.  From  this  decision 
the  defendants  appealed. 

Henry  Maithews  (0.  Anderson  with  him), 
for  the  appellant. — The  defendants  are 
entitled  to  bring  in  Bound  as  a  defendant 
to  their  counter-claim,  for,  although  he 
was  not  a  party  to  the  original  contract 
between  the  plaintiff  and  the  defendants, 
yet  the  relief  which  the  defendants  seek 
against  him  is  **  connected  with  the  ori- 
ginal subject  of  the  cause,"  inasmuch  as 
his  liabiUty  arises  on  a  bond  which  he 
gave  as  surety  for  the  due  performance  of 
the  contract  by  the  plaintiff,  so  that  he  is 
clearly  within  the  provisions  of  section  24, 
sub-section  3  of  the  Judicature  Act,  1878. 
(2).  The  defendants  could  have  joined 
him  with  the  present  plaintiff  as  a  de- 
fendant to  an  action  under  Order  XVI. 
rule  8  (1 )  for  the  relief  claimed  against  two 
defendants  may  be  alternative  and  need 
not  even  be  consistent — GhUd  v.  Stenning 
(8).     In  the  present  case,  however,  one 

Kale  9.  "Where  a  defendant  by  his  statement  of 
defence  sets  up  a  counter^aim,  if  the  plaintiff  or 
any  other  person  named  in  manner  aforesaid  as 
party  to  such  counter-claim,  contends  that  the 
claim  thereby  ruised  ought  not  to  be  disposed  of 
by  "Way  of  counter-claim,  but  in  an  independent 
action,  he  may,  at  any  time  before  reply,  apply  to 
the  Court  or  a  Judge  for  an  order  that  snch  coun- 
ter-claim may  be  excluded,  and  the  Court  or  a 
Judge  may,  on  the  hearing  of  such  application, 
make  such  order  as  shall  be  just." 

(2)  Judicature  Act,  1873,  section  24,  sub-sec- 
tion 3,  enacts  that,  "  The  said  Courts  respectively, 
and  every  Judge  thereof,  shall  have  power  to  griint 
to  any  defendant  ....  all  such  relief  relating  to 
or  connected  with  the  original  subject  of  the  cause 
or  matter,  and  ....  claimed  against  any  other 
person,  whether  already  a  party  to  the  same  cause 
or  matter  or  not,  who  shall  have  been  duly  served 
with  notice  in  writing  of  such  claim  ....  as 
might  properly  have  been  granted  against  such 

Serson  if  he  had  been  made  a  defendant  to  a  cause 
uly  instituted  by  the  same  defendant  for  the  like 
purpose." 

(3)  46  Law  J.  Rep.  Chanc.  623 ;  s.  c.  5  Chanc. 
Div.  696, 
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and  the  same  fact,  viz.,  the  default  of  the 
plaintiff,  renders  both  the  plaintiff  and 
Round  liable  in  damages  to  the  defend- 
ants. The  plaintiff  and  Bound,  therefore, 
are  the  persons  who,  if  this  counter-claim 
"were  to  be  enforced  by  cross-action, 
would  be  defendants  to  such  action,"  and 
they  are  thus  the  very  persons  pointed 
out  by  Order  XXII.  rale  5  (1).  The 
way  in  which  the  plaintiff  and  Bound  are 
liable  differs ;  but  they  are  liable  severally 
to  the  defendants,  and  there  is  a  question 
between  the  plaintiff  and  the  defendants 
"  along  with,**  though  not  jointly  with, 
Bound  as  a  third  party,  and  therefore,  on 
the  authoriiy  of  Dear  v,  Stvorder  (4), 
Bound  is  properly  served  with  this 
counter-claim. 

Mclniyre  {MouLton  with  him),  for 
Bound. — ^This  counter-claim  is  really  a 
distinct  and  separate  action,  founded  on 
a  different  cause  of  action,  and  on  one 
which  does  not  give  the  defendants  anv 
right  of  action  against  the  plaintiff,  for  if 
the  defendants  sued  Bound  on  his  bond 
the  plaintiff  would  not  be  a  party  to  the 
action,  as  the  contract  between  the  de- 
fendants and  the  plaintiff  is  quite  dis« 
tinct  from  that  under  which  Bound  can 
be  made  liable  to  the  defendants,  and  the 
damages  in  each  case  would  be  different 
and  should  be  separately  assessed.  The 
part  of  this  counter-claim  which  relates 
to  Bound  is  not  within  the  meaning  of 
Order  XXII.  rule  5  (1),  as  it  does  not 
raise  a  claim  against  Bound  jointly  with 
the  plaintiff,  and  it  does  not  shew  a 
common  interest  between  them,  and 
therefore  it  is  not  a  good  counter-claim— > 
Funieas  v.  Booth  (5).  The  mere  fact  that 
one  and  the  same  matter  gives  rise  to  two 
separate  rights  of  action  against  two  per- 
sons does  not  enable  the  defendants  to 
bring  in  one  of  those  persons  as  a  de- 
fendant to  their  counter-claim.  The  de- 
fendants seek  here  to  obtain  relief  against 
a  third  party,  and  to  do  that  they  must 
bring  a  separate  action,  per  Hellish,  L.J.y 
in  Treleven  v.  Bray  (6),  or  they  must 

(4)  46  Law  J.  Rep.  Chanc.  100 ;  s.  o.  4  Gbano. 
DiT.  476. 

(5)  46  Law  J.  Rep.  Chanc.  112  ;  s.  c.  Law  Rep. 
4  Chanc  Div.  586. 

(6)  45  Law  J.  Rep.  Chanc.  118. 


bring  in  such  third  party  by  giving  him 
notice  under  Order  XVI.  rule  18. 

Bramwell,  L.J. — I  am  of  opinion  that 
this  appeal  must  be  allowed.  I  think 
that  it  is  reasonable  and  right  that  a  per- 
son who  is  made  a  defendant  to  an  action 
should  be  enabled  to  state  that  he  has  a 
claim  against  some  third  person  which  ig 
connected  with  the  transaction  out  of 
which  the  original  cause  of  action  arose. 
I  do  not  think  that  a  defendant  in  such  a 
position  ought  to  be  compelled  to  pay 
over  money  which  he  will  be  entitled  to 
recover  again  from  the  person  who  is 
liable  to  him,  for  it  appears  to  me  that  a 
defendant  should,  in  such  ciroumstancee, 
be  in  as  ^ood  a  position  with  respect  to 
the  enforcmg  his  right  against  the  third 
party  by  means  of  a  counter-claim,  as 
though  he  had  himself  been  the  plaintiff 
in  an  action  against  the  person  who  is 
thus  liable  to  him.  Now,  it  seems  to  me 
that  the  Judicature  Act  and  the  rules  to 
which  we  have  been  referred  do  effect  that 
the  defendants  in  the  action  of  Turner 
V.  The  Hedmssford  Oas  Company  have 
a  right  to  dehver  this  counter-claim  to 
Bound,  and  that  on  the  true  constructdon 
of  these  rules  a  defendant  has  power  to 
add  as  defendants  to  his  counter-claim  all 
such  persons  as  he  could  have  made  de- 
fendants to  a  cross-action  brought  by  him. 
self  as  plaintiff.  The  words  of  rule  5  of 
Order  XXII.  (1)  are  that  the  defendant 
shall  add  the  names  of  all  such  persons 
"  who,  if  such  counter-claim  were  to  be 
enforced  by  cross-action  would  be  de- 
fendants to  such  cross-action,**  and  to 
prevent  any  injustice  power  is  given  by 
rule  9  (1)  of  the  same  order  to  exclude 
a  counterclaim,  if  it  appear  that  the  claim 
therein  raised  ought  not  to  be  disposed  of 
by  way  of  counter-claim.  These  rules, 
moreover,  were  made  in  pursuance  of  the 
Judicature  Act,  1873,  and  the  Srd  sab- 
section  of  section  24  (2)  of  that  Act 
speaks  of  *'  relief  relating  to  or  connected 
with  the  original  subject  of  the  cause  or 
matter.*'  It  is,  therefore,  in  my  opinion, 
clear  that  a  defendant  may  bring  in  as  de- 
fendants to  a  counter-claun  delivered  by 
him  all  persons  who  would  rightly  have 
been  made  defendants  to  an  action  insti- 
tuted by  him  as  plaintiff.  Thequeationthen 
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arises  whether  the  defendants  here  conld 
have  made  Bound  a  defendant  along  with 
the  plaintiff  to  an  action  hronght  hj  them 
agamst  Tomer.     I  think  that  they  could 
have  sued  Turner  for  the  breach  of  the 
contract,  and  they  could  also  have  sued 
Bound  for  the  sum  for  which  he  had 
made  himself  liable  as  a  surety.    The 
defendants  by  their  counter-claim  claim 
relief  against  Tamer,  in  the  form  of  da- 
mages  for  the  non-performance  of  his 
contract,  and  they  further  claim  damages 
from  Bound  on  his  bond ;  they  thus  seek 
to  recover  damages  both  .  from  Turner 
and  from  Bound  as  his  surety,  and  this 
is  one  of  the  cases  provided  for  by  rule  3 
of  Order  XVI  (1),  for  if  the  defendant 
had  brought  his  action  against  Turner  and 
Bound  be  would  have  sued  them  as  "  de- 
fendants against  whom  the  right  to  relief 
is  alleged  to  exist,"  not  jointly  indeed  but 
severallj.  If  one  joint  bond  had  been  given 
by  Turner  and  Bound  then  they  would 
have  been  liable  jointly ;  but  as  each  of 
them  is  liable  on  his  own  contract  or 
bond,  therefore  they  are  not  liable  jointly 
on  a    joint  contract,  but   severally  on 
several  contracts  arising  out  of  the  same 
subject-matter,   which    raises    questions 
between  the  defendants  and  the  plaintiff 
along  with  the  surety  Bound,  and  as 
they  could  be  joined  as  co-defendante  to 
a  cross-action  by  the  now  defendants,  so 
I  am  of  opinion  that  these  defendants  can 
bring  in  Bound   as  a  defendant  to  a 
counter-claim  to  be  delivered  along  with 
their  defence  to  the  statement  of  claim. 
The  judgment  of  the  Exchequer  Division 
must  be  reversed  and  the  counter-claim 
must  be  restored. 

Bbett,  L.J. — I  am  also  of  opinion  that 
the  decision  of  the  Exchequer  Division 
cannot  be  sustained,  and  that  this  appeal 
must  be  allowed.  Bule  5  of  Order  XXII. 
(I)  does  not  say  that  the  cause  of  action 
must  TsAae  questions  against  the  plaintiff 
along  with  others,  but  that  where  the 
counter-claim  raises  questions  between 
tlie  defendant  and  the  plaintiff  along 
with  any  other  person,  the  defendant 
may  bring  in  such  persons  by  counter* 
claun,  that  is  to  say,  that  where  a  counter- 
claim raises  a  question  which,  if  the 
oounter-claim  had  been  an  original  action. 
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could  have  been  enforced  against  the  plain, 
tiff  and  any  other  person,  then  that  such 
other  person  can  be  made  a  party  to  the 
suit  by  the  delivery  to  that  person,  by 
the  defendant,  of  his  defence  and  counter- 
claim within  the  time  and  in  the  manner 
specified  by  the  rules  of  Court.  It  is 
undoubtedly  quite  true  as  was  said  by 
Blackburn,  J.,  in  Treleven  y.  Bray  (6), 
that  there  cannot  be  a  counter-claim 
against  a  third  party  between  whom  and 
the  plaintiff  no  relation  exists ;  but  it  is 
also  true  and  indeed  expressly  provided 
that,  wherever  by  reason  of  some  legal  or 
equitable  relation  between  the  parties 
certain  fetcts  are  disclosed  which  raise  a 
question  between  the  plaintiff  and  the 
defendant,  and  where  these  facts,  if  true, 
form  the  ground  of  a  good  counter-claim 
by  the  defendant  against  the  plaintiff,  then 
if  these  same  facts  also  raise  a  question 
between  the  defendant  and  a  third  per* 
son,  that  third  person  may  be  made  a 
defendant  to  the  counter-cktim  delivered 
by  the  defendant  to  the  original  suit,  and 
this  too  even  though  the  third  person 
could  not  have  been  made  a  pa^y  to 
the  action  as  originally  brought  by  the 
plainliff. 

Now,  in  this  counter-claim  the  de« 
fendants  have  raised  a  question  which 
gives  them  a  good  answer  to  the  claim 
of  the  plaintiff,  and  it  further  shews  that 
they  have  a  right  to  relief  against  Bound 
— a  right  which  arises  out  of  the  same 
facts  as  those  which  form  the  foundation  of 
the  contention  between  them  and  the 
plaintiff.  There  is,  therefore,  a  question 
in  litigation  between  the  plaintiff  and  the 
defendants,  which  would  also  be  a  ques- 
tion between  the  defendants  and  Bound. 
The  bond  indeed  on  which  the  defendants 
claim  to  recover  from  Bound  is  not  one 
to  which  the  plaintiff  is  a  party;  but 
there  is  an  equitable  relation  between  all 
the  three,  for  Bound  is  surety  for  the 
plaintiff,  and  is  thereby  liable  to  a  certain 
extent  to  the  defendants  for  the  perform* 
ance  by  the  plaintiff  of  his  agreement. 
The  same  question,  therefore,  interests  all 
these  parties.  The  sxirety.  Bound,  is  not 
liable  until  the  plaintiff  breaks  the  con- 
tract, and  that  which  gives  the  defend- 
ants a  right  to  counter-claim  against  the 
plaintiff  is  the  breach  by  the  plaintiff  of 
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his  contract,  so  that  there  is  a  relation 
between  the  parties  of  sufficiently  inti- 
mate a  character  to  enable  Bonnd  to  be 
made  a  party  to  this  snit.  Where  the 
litigation  is  really  common  litigation, 
arising  out  of  a  snbject  common  to  all 
the  parties  attempted  to  be  brought  into 
the  suit,  I  am  of  opinion  that  we  should 
construe  these  rules  of  Court  in  no  re- 
stricted sense,  but  that  we  should  give 
them  full  and  free  operation  in  order  that 
the  intention  of  the  statute  may  prevail, 
and  that  one  litigation  may  include  and 
conclude  all  those  parties  between  whom 
there  is  really  one  and  the  same  question 
in  issue. 

Cotton,  L.J. — I  agree  that  the  appeal 
must  be  allowed,  for  the  question  be- 
tween the  defendants  and  Turner,  and 
the  defendants  and  Bound  is  the  same  in 
substance.  I  will  add  that  the  case  of 
Fumess  v.  Booth  (5)  only  decided  that 
in  that  particular  case  there  was  no 
counter-claim  at  all.  No  general  rule 
was  there  laid  down  as  to  the  persons 
who  might  be  included  in  a  counter- 
claim. The  point  in  that  case  was 
whether  there  was  a  matter  at  issue 
between  two  co-defendants,  and  it  is, 
therefore,  no  authority  on  the  case  now 
before  us.  I  do  not  think  that.  Round 
will  be  in  any  way  injured  by  being  made 
a  party  to  this  action,  as  the  question  of 
costs  is  in  the  discretion  of  the  Court  or 
the  Judge. 

Judgment  of  tJie  Exchequer  Division 
reversed. 


Solicitors — Norrip,  Aliens  &  Carter,  agents  for 
J.  P.  Gardner,  Cnnnock,  for  appellants ;  Doignan 
&  Smiles,  agents  for  Duignan,  Lewis  &  Co.» 
Walsall,  for  respondent. 


[IN  THE  COUBT  OF  APPEAL] 

{Appeal  from  ihe  Queen's  Bench  Division,) 

1878         1 
Jan  12  15    f    ^"^^^^^  ^^  chich«btbr.* 

Practice— Judgfnent  by  Default — Setting 
aside  Judgment — Delay. 

Where  judgment  has  been  suffered  hy 
default,  idpse  of  time  is  not  in  itself  a  vaUd 
objection  to  an  application  to  set  such  judg^ 
ment  aside  as  irregular,  if  the  defendant 
has  acted  bona  fide,  and  the  lateness  of  the 
application  has  dofie  no  irreparable  injury 
to  the  plaintiff. 

This  was  an  appeal  firom  a  judgment 
of  the  Queen's  Bench  Division  refusing 
to  set  aside  a  judgment  entered  by  default 
against  the  defendant. 

The  defendant  was  a  married  woman, 
with  a  separate  estate.  Her  hnsband  in- 
duced her  to  sign  and  give  to  him  a 
cheque  and  a  promissory  note  in  blank, 
which  he  filled  up  for  the  amount  of  635/., 
and  on  the  security  of  the  documents 
borrowed  a  sum  of  4/001.  from  the  plaintiff. 
Thedebt  being  unpaid,  theplaintiffbronght 
this  action  on  the  cheque.  The  vnrit  was 
issued  against  the  defendant  alone,  and 
served  upon  her  personally.  She  handed 
it  to  her  husband,  who  said  he  would 
attend  to  it.  No  appearance  was  entered, 
and  on  the  19th  of  October,  1876.  judg- 
ment was  signed.  On  the  SOth  of  July, 
1877,  a  summons  was  taken  out  to  set 
aside  the  judgpnent,  but  was  dismissed 
by  the  Master,  against  whose  decision  no 
appeal  was  made. 

On  the  3rd  of  August,  1877,  an  order 
was  made  by  Field,  J.,  that  the  defend- 
ant should  pay  the  debt  by  instalments, 
and  on  the  9th  of  November  a  sum- 
mons was  taken  out  to  commit  the 
defendant  for  non-payment  of  the  instal* 
ments. 

Thereupon  the  defendant  took  advice, 
and  on  the  26th  of  November  took  out  a 
summons  to  set  aside  the  judgment  in 
the  action  as  irregular,  and  to  admit  the 
defendant  to  defend  the  action,  support- 
ing the  application  by  an  affidavit  that 
no  part  of  the  proceedings  except  the 


*  Coram  Bramwell,  LJ. 
Cutton,  L.J. 


Brett,  L.J. ;   sod 
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writ  had  come  to  the  defendant's  know- 
ledge, or  had  been  explained  to  her. 
The  soninions  was  dismissed  by  Pollock, 
B.,  on  the  groond  that  the  application 
was  too  late.  The  Queen's  Bench  Divi- 
sion upheld  the  decision  of  the  learned 
Baron,  and  the  defendant  appealed. 

W,  G.  Harrieon^  for  the  defendant. — 
The  judgment  in  this  case  is  in*egular, 
and  should  be  set  aside.  It  is  a  judgment 
*'  in  personam^*  against  a  married  woman, 
against  whom  no  action  will  lie  except 
*'%n  rem,*'  and  even  then  the  husband 
shonld  be  joined — BanielVa  Chancery 
Praciice,  p.  169 ;  AyleU  v.  Ashttm  (1)  ; 
FrancU  v.  WigzeU  (2).  As  to  the  appli- 
cation  being  too  late,  it  is  in  the  dis- 
cretion of  the  Court  to  grant  or  refuse 
it,  but  the  evidence  shews  that  the  de- 
fendant had  no  real  opportunity  of  re- 
sisting the  judgment. 

A,  L,  Smith,  for  the  plaintiff.— The 
evidence  shews  that  the  defendant  might 
have  defended  the  action  if  she  chose, 
but  she  elected  not  to  do  so.  It  is 
now  too  late  to  set  the  judgment  aside. 
In  Dillon  V.  Cannhufham  [3)  an  order 
under  the  Debtors  Act^  1869,  was  made 
on  a  married  woman,  and  Poole  v.  Can- 
tung  (4)  shews  the  effect  of  a  married 
woman  taking  a  judgment  on  herself. 

Our,  adv.  vuU, 

Judgment  was  delivered  on  the  15th 
of  January : — 

Bramwsll,  L.J. — It  seems  to  me  plain 
that  had  the  defendant  made  an  early 
application  to  have  the  judgment  set 
aside,  if  snch  application  had  been 
made  bona  fide^  she  ought  to  succeed, 
although  she  missed  her  opportunity  of 
defending  in  the  first  instance.  The  de- 
fence is  substantial  and  not  merely  tech- 
nical, for  by  law  a  married  woman  has 
no  power  to  contract,  except  in  equity, 
80  as  to  bind  her  separate  estate. 

Now  what  is  the  objection  taken  to 
this  application  P  It  is  said  the  defendant 

(1)  1  Myl.  &  Cr.  106. 

(2)  1  Mild.  258. 

(8)  42  Law  J.  Rep.  Exch.  11 ;  s.  c.  Lair  Rep. 
8  Exch.  23. 

(4)  86  Law  J.  Rep.  O.P.  166  ;  s.  c.  Law  Rep.  2 
Ci*.  241. 
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comes  late  to  seek  belief,  and  that  is  true. 
It  is  an  objection  I  have  often  heard,  and 
I  think  the  rule  in  respect  to  it  is  this : — 
Where  by  coming  late  the  applicant  has 
done  some  irreparable  injury  to  the  other 
side,  as  one  of  the  two  parties  must 
suffer,  it  must  be  the  one  who  did  not 
come  in  time ;  but  where  the  mischief  is 
not  irreparable  the  mere  fact  that  the 
application  is  late  should  have  no  weight. 

Here,  as.  no  harm^has  been  done  to  the 
plaintiff,  the  objection  cannot  prevail. 
The  action  could  not  be  maintained,  and 
the  plaintiff  knew  this.  Then,  is  the 
conduct  of  the  defendant  bona  fide  f  Is 
she  late  through  no  fault  of  her  own,  or 
did  she  intentionally  allow  the  action  to 
go  on  against  her  and  take  the  chance  of 
the  consequences  ? 

A  case  of  the  same  kind  might  be  sup- 
posed where  a  man  is  sued  as  acceptor  on 
a  bill,  the  acceptance  being  a  forgery. 
Suppose  he  took  the  writ  to  the  drawer, 
knowing  that  he  had  forged  the  accep- 
tance, apd  told  him  that  he  must  attend 
to  it,  and  the  drawer  &iled  to  enter  an 
appearance.  In  such  a  case  it  might  be 
inferred  that  it  was  the  intention  of  the 
defendant  to  take  no  steps  in  order  to 
screen  the  drawer,  and  he  ought  not  to 
be  let  in  afterwards  to  defend. 

But  if  the  person  sued  as  acceptor  had 
handed  the  writ  to  his  solicitor,  with  in- 
structions to  enter  an  appearance,  not 
knowing  who  had  forged  the  acceptance, 
which  in  fact  the  soHcitor  himself  had 
forged,  and  the  solicitor  failed  to  enter 
an  appearance  to  the  action,  then  the 
defendant  could  come  to  the  Court  and 
claim  relief. 

We  are  bound,  in  the  absence  of  any 
reason  to  the  contrary,  to  believe  the 
defendant  on  her  oath.  $he  swore  that 
her  husband  asked  her  to  si^  the  cheque, 
and  she  signed  it  believing  it  to  be  a  mere 
form,  and  not  knowing  what  the  conse- 
quences to  herself  would  be.  She  says 
she  gave  the  cheque  to  her  husband,  and 
I  think  it  is  highly  probable  that  this  is 
true,  especially  as  it  was  drawn  for  his 
benefit.  My  conclusion  is  that  she  has 
acted  bona  fide.  No  doubt  a  married 
woman  may  by  her  conduct  shut  herself 
out  from  defending  an  action  which  she 
might  at  first  have  defended.    But  I  can- 
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not  see  that  she  has  done  so  here.  She 
has  a  good  defence,  and  the  plaintiff  has 
known  all  along  that  the  action  is  not 
maintainable.  Under  these  circumstances 
I  do  not  think  this  application  is  too  late. 
I  have  gone  into  the  matter  at  some 
length  becanse  I  thought  it  right  to  lay 
down  a  general  principle,  and  also  be- 
cause we  ought  not  to  reverse  the  deci- 
sion of  the  learned  Judges  in  the  Court 
below  without  fully  stating  our  reasons. 

Bbett,  L.J. — I  am  of  opinion  that  this 
judgment  should  be  set  aside.  I  think 
that  the  defendant  had  no  fair  opportu- 
nity to  consider  what  course  she  should 
take,  and  the  plaintiff  has  been  in  no  way 
misled  or  deceived  or  damnified  by  what 
has  taken  place.  The  facts,  as  I  take 
them  to  have  been  proved  by  affidavit,  are 
these : — The  defendant  is  a  married  woman, 
with  separate  property  of  her  own,  settled 
on  her  without  power  of  anticipation. 

Her  husband  brought  her  two  promis- 
sory notes  and  a  cheque  in  blank,  which 
she  signed,  and  which  were  afterwards 
filled  up  without  her  knowledge  to  the 
amount  of  6001.,  and  the  action  is  brought 
against  the  defendant  on  the  cheque.  Now 
the  plaintiff  knew  that  the  defendant  was 
a  married  woman.  And  knowing  that 
she  was  a  married  woman,  when  the 
cheque  became  due  he  did  not  sue  her  as 
endeavouring  to  realize  his  debt  by  pro- 
ceedings against  her  property  and  joining 
her  husband  with  her  in  the  action,  but 
deliberately,  and  by  the  advice  of  those 
who  understood  the  effect  of  what  they 
were  doing,  he  sued  the  husband  on  the 
joint  and  several  promissory  notes,  and 
herself  separately  on  the  cheque — on  her 
own  personal  liability,  and  the  writ  was 
served  upon  her. 

Then  she  swears  that,  not  understand- 
ing the  nature  and  consequences  of  it,  she 
hsmded  it  to  her  husband,  who  took  it 
and  said  that  it  should  be  attended  to. 
Then  the  question  is — Did  she  understand 
it  ?  I  think  she  did  not ;  at  all  events, 
she  did  not  understand  that  if  the  action 
was  not  defended  judgment  would  go  by 
default,  and  that  the  consequence  would 
be  an  execution  upon  her  property,  and 
possibly  a  further  consequence  that  she 
bhoald  be  actually  committed  to  prison. 


She  never  had  a  fair  opportunity  of  see- 
ing any  of  the  orders  that  were  made  in 
the  cause,  and  she  was  put  in  the  position 
in  which  she  is  placed  by  the  improper 
conduct  of  her  husband.  The  plaintiff 
knowingly  took  a  course  which  was  ob- 
viously wrong  and  could  have  done  him 
no  good  if  the  defendant  had  been  properly 
advised.  The  writ  was  the  only  docu- 
ment which  was  really  served  upon  her. 
This  action  was  allowed  to  go  by  default, 
and  the  next  step  was  a  summons  in  bank- 
ruptcy, an  idle  and  vexatious  proceeding 
in  this  case,  and  for  the  purpose  of  forcing 
a  settlement. 

If,  when  the  writ  was  served  upon  the 
defendant  the  object  of  it  had  been  folly 
explained  to  her,  and  the  consequences 
which  were  to  follow  upon  it,  and  then 
she  had  deliberately  allowed  the  action 
to  go  by  default,  I  agree  that  she  could 
not  afterwards  be  allowed  to  set  up  a  plea 
of  coverture.  But  mere  delay,  however 
long,  does  not  prevent  a  defendant  from 
being  admitted  to  defend  an  action  where 
he  has  had  no  fair  opportunity  of  doing 
so,  unless  such  a  course  would  do  the 
plaintiff  irreparable  mischief  in  his  cause. 
Is  that  the  case  here  ?  I  think  not,  for 
what  has  occurred  is  the  result  of  the 
plaintiff  deliberately  taking  an  improper 
course.  If  he  had  thought  she  had  pro- 
perty of  her  own,  with  power  of  antici- 
pation, it  might  have  been  otherwise. 
But  here  he  sued  the  defendant  alone, 
with  the  deliberate  intention  of  getting  a 
judgment  to  which  he  had  no  right,  jwo 
mischief  therefore  is  done  to  him  by  ad- 
mitting  the  defendant  to  defend  the  action, 
for  in  this  form  of  action  he  had  no  ri^ht 
to  succeed.  I  am  therefore  of  opinion 
that  the  order  of  the  Court  below  should 
be  rescinded  and  the  judgment  set  aside. 

Cotton,  L.J,r-I  also  am  of  opinion 
that  the  judgment  in  this  case  should  be 
set  aside,  and  that  the  defendant  should 
be  at  liberty  to  defend  the  action. 

The  judgment  has  been  obtained  on  a 
claim  which  it  is  hardlv  necessary  to  say 
could  not  be  made  at  law,  and  which  is 
equally  bad  in  equity.  For  though  in 
equity  the  defendant  had  power  to  bind 
her  separate  estate,  any  judgment  ob- 
tained  in  consequence  should  be  against 
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her  estate,  and  not  against  tHe  defendant 
personallj,  and  this  judgment  is  one  which 
neither  law  nor  equity  will  allow  to  be 
made  against  a  married  woman. 

The  question  then  arises — Does  the  de- 
fendantcome  here  to  make  this  application 
labouring  under  any  particular  objection  ? 
For  if,  in  my  opinion,  she  intentionally 
lay  by  and  put  in  no  appearance,  in  order 
to  let  a  judgment  go  against  her  which 
could  not  stand,  the  law  does  not  allow  a 
married  woman  to  commit  a  fraud,  and 
she  must  take  the  consequences  of  her 
act.  But  I  think  she  must  be  taken,  on 
the  evidence  before  us,  not  to  have  been 
a  party  to  these  proceedings,  nor  to  have 
laid  by,  but  to  have  been  injured  by  those 
who  ought  to  have  protected  her.  I  am 
therefore  of  opinion  that  she  has  not  for- 
feited her  right  to  be  relieved,  provided 
the  position  of  the  plaintiff  is  such  that 
she  can  be  held  to  be  entitled  to  relief 
against  him.  Now  what  is  his  case  ?  I 
understand  that  when  he  made  the  ad« 
vance  he  knew  the  position  of  the  lady, 
for  he  had  obtained  a  joint  and  several 
promissory  note  of  the  husband  and  wife 
for  the  purpose  of  recovering  such  judg. 
ment  as  he  could  get.  Then  he  brought 
two  actions  ;  one  against  the  husband  on 
the  promissory  note,  the  other  against 
the  wife  as  feme  sole  on  the  cheque, 
knowing  that  she  was  a  married  woman. 
This  he  ought  not  to  have  done,  and  even 
if  he  endeavoured  to  obtain  a  judgment 
against  her  separate  estate  he  ought  to 
have  joined  the  husband,  for  in  equity 
the  wife  cannot  be  sued  without  joining 
the  husband,  in  order  that  the  settled 
property  may  be  attached. 

But  the  plaintiff  pursued  his  course 
with  his  eyes  open,  knowing  that  he 
could  only  get  judgment  by  some  negli- 
gence or  culpable  omission  on  the  part 
of  the  defendant's  advisers.  I  am  there- 
fore of  opinion  that  the  plaintiff  cannot 
complain  if  he  suffers,  inasmuch  as  he 
has  chosen  to  go  on  with  a  wrong  form 
of  action,  and  the  judgment  must  be  set 
aside. 


Solicitors— Plews,  Irvine  &  Hodges,  for  plaintiff; 
T.  B.  Apps,  for  defendant 
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[IN  THE  HOUSE  OF  LORDS.] 
1877.       1    THE     METROPOLITAN     RAILWAY 

Nov.  15.    >      COMPANY    (appellants)     v. 
Dec.  13.  J       JACKSON  (respondent). 

Railway  Company — Negligence — EvU 
dence — Question  for  Jvry, 

While  respondent  was  travelling  on  the 
appellants*  railway  in  a  carriage^  all  the 
seats  of  which  were  occupied^  three  more 
persons  got  in  and  remained  standing  tmtil 
tJte  train  arrived  at  the  next  station,  where 
there  was  a  crowd  of  persons,  some  of  whom 
tried  to  enter  the  carriage  just  as  the  train 
was  starting;  respondentrose  from  his  seat 
and  tried  to  prevent  any  more  passengers 
from  getting  in  ;  after  the  train  had  started 
respondent  fell  forward,  a^d  put  his  hand 
on  one  of  the  hinges  of  the  door  to  save 
himself;  at  the  same  moment  a  porter 
pushed  away  the  persons  who  were  trying 
to  get  in,  and  slammed  the  door,  crushing 
the  thumb  of  respondent,  who  brought  an 
action  for  the  injury  so  caused: — Held, 
reversing  the  decision  of  the  Court  of  Ap» 
peal,  that  there  was  no  evidence  of  neglU 
gence  proper  to  he  left  to  the  jury. 

In  actions  for  negligence  the  rule  is  that 
from  any  given  state  of  facts  the  Judge 
must  say  whether  negligence  can  legiti^ 
mately  he  inferred,  and  the  jury  must  say 
whether  it  ought  to  he  inferred;  The  case 
of  Bridges  v.  The  North  London  Railway 
Company  (43  Law  J.  Rep.  Q.B.  151 ;  s.  c. 
Law  Rep.  7  B.  &  I.  App.  213)  lays  down 
no  new  principle  of  lata  on  the  subject. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  reported  in  46  Law 
J.  Rep.  C.P.  376 ;  s.  c.  Law  Rep.  2  C.P. 
Div.  125,  affirming  a  decision  of  the  Court 
of  Common  Pleas  in  favour  of  the  respon- 
dent, the  plaintiff  in  the  action,  reported 
in  44  Law  J.  Rep.  C.P.  83 ;  s.  c.  Law 
Rep.  10  C.P.  49. 

The  action  was  brought  for  negligence 
in  not  safely  and  securely  carrying  the 
respondent,  who  had  become  a  passenger 
on  the  appellants*  line  of  railway,  and 
injuring  his  thumb  by  the  act  of  the 
appellants*  servant  in  suddenly  and 
negligently  closing  the  door  of  the  car- 
riage  in  which  the  respondent  was 
travelling. 
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The  following  are  the  facts  of  the 
case : — 

The  respondent,  on  the  18th  of  July, 
1872,  was  travelling  from  Moorgate 
Street  to  Westboume  Park  in  a  third- 
class  compartment,  which  was  gradually 
filled  up  as  the  train  proceeded,  and  when 
it  left  the  King's  Cross  Station  all  the 
seats  were  occupied.  At  Gower  Street 
station  three  more  persons  got  in,  and 
were  obliged  to  stand  up.  There  was  no 
evidence  to  shew  that  the  attention  of 
the  company's  servants  was  drawn  to  the 
fact  of  the  extra  number  being  in  the 
compartment,  but  there  was  evidence 
that  the  plaintiff  remonstrated  with  the 
persons  who  got  in,  and  it  was  stated 
that  no  guard  or  porter  was  seen  at 
Gower  Street. 

At  Portland  Road  the  door  of  the  com- 
partment  was  opened  and  then  shut,  but 
there  was  no  evidence  to  shew  by  whom, 
and  just  after  the  train  started  there  was 
a  rush,  and  the  door  of  the  compartment 
in  which  the  respondent  was  seated  was 
opened  a  second  time  by  persons  trying 
to  get  in.  The  respondent  partly  rose 
and  held  up  his  hand  to  prevent  them  from 
entering.  After  the  train  had  started  a 
porter  pushed  away  the  people  who  were 
trying  to  get  in,  and  slammed  the  door 
just  as  the  train  was  entering  the  tunnel. 
At  the  same  moment  the  respondent,  by 
the  motion  of  the  train,  fell  forward  and 
put  his  hand  upon  one  of  the  hinges  of 
the  carriage  door  to  save  himself,  and  at 
this  moment,  by  the  door  being  slammed 
to,  the  respondent's  thumb  was  canght 
and  injured. 

The  cause  was  tried  before  Brett,  J., 
and  a  special  jury  on  the  10th  of  Decem- 
ber, 1873.  The  learned  Judge  ruled 
that  there  was  evidence  of  negligence  for 
the  jury,  who  found  a  verdict  for  the 
respondent,  with  502.  damages. 

On  the  14th  of  January,  1874,  a  rule 
nisi  was  obtained,  calling  upon  the  re- 
spondent to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  instead  thereof 
a  nonsuit  or  a  verdict  be  entered  for  the 
appellants,  on  the  ground  that  there  was 
no  evidence  of  negligence  proper  to  be 
left  to  the  jury,  or  why  a  new  trial  should 
Bot  be  had  between  the  parties,  on  the 


ground  that  the  verdict  was  against  the 
weight  of  evidence. 

The  rule  came  on  for  argument  on  the 
13th  of  November,  1874,  in  the  Court  of 
Common  Pleas,  who  considered  that  they 
were  bound  by  the  decision  of  the  House 
of  Lords  in  Bridges  v.  The  North  London 
Railway  Company  (1),  and  discharged 
the  rule. 

From  this  judgment  the  appellants 
appealed,  and  the  Court  of  Appeal,  on 
the  17th  of  February,  1877,  delivered 
judgment,  and  were  equally  divided  in 
opinion,  and  therefore  confirmed  the 
judgment  of  the  Court  of  Common  Pleas. 
Against  this  decision  the  present  appeal 
was  brought. 

Mr,  Mclntyre  and  Mr.  Kemp,  for  the 
appellants,  contended  that  there  was  no 
evidence  of  any  negligent  act  either  of 
omission  or  commission  on  the  part  oi 
the  appellants  or  their  servants  to  be 
submitted  to  the  jury.  The  fact  that 
three  passengers  got  in  after  the  com- 
partment was  full  does  not  amount  to 
SQch  evidence,  nor  does  the  &ot  that 
others  endeavoured  to  get  in  at  the  Port- 
land Road  Station.  The  case  of  Bridges 
V.  T/ie  North  London  Railway  Company  (1) 
laid  down  no  principle  of  law,  but  turned 
on  the  facts  of  that  case  and  is  not  appli- 
cable to  the  present  case.  In  the  cases 
of  Foy  V.  The  London^  Brighton  and  South 
Coast  Railway  Company  (2)  and  Siner  v. 
The  Great  Western  Railway  Company  (3) 
it  was  held  that  it  was  for  the  Court  to 
determine  whether  or  not  there  was  evi- 
dence of  negligence  proper  to  be  left  to 
the  jary. 

But  even  if  there  was  evidence  of  any 
negligence,  it  was  not  shewn  that  such 
negligence  was  in  any  way  the  cause  of  the 
accident  which  happened  to  the  respon- 
dent. That  accident  was  caused  by  the 
shutting  of  the  door  by  the  porter  as  it 
was  his  duty  to  do.  This  was  not  an 
act  of  negligence;   on  the  contrary,  it 

(1)  48  Law  J.  Rep.  Q.B.  161 ;  s.  c,  Liw  Bep.  7 
£.  &  I.  App.  213. 

(2)  18  Com.  B,  Rep.  N.S.  226. 

(3)  88  Law  J.  Rep.  Exch.  67 ;  «u  c.  Law  Rep.  4 
Exch.  117. 
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would  have  been  an  act  of  negligenoe  to 
leave  it  open. 

Mr.  MeUor  and  Mr,  Macrae  Moir  (Mr. 
Leteit  CRyn  with  them),  for  the  respon- 
dent, contended  that  a  railway  company 
were  bonnd  to  have  a  snfficient  staff  of 
porters  at  their  stations  to  protect  their 
passengers  from  accidents  arising  ftx>m 
the  rashes  of  crowds.  If  a  railway  com- 
pany pnts  passengers  into  a  position  of 
danger  and  injury  ensues,  the  company 
are  liable.  The  respondent  was,  by  the 
£anlt  of  the  company  in  not  having  a 
sufficient  staff  of  porters,  placed  in  a 
position  of  danger  and  lefb  without  as- 
sistance. What  is  the  protection  or  as- 
sistance which  the  company  can  be  rea- 
sonably called  npon  to  give,  is  a 
question  for  the  jury — Bridges  v.  The 
North  London  RaUway  Company  (1)  and 
Bohson  V.  The  North-Eastem  Bailway  OorH' 
pony  (4).  It  is  said  that  the  porter  had 
no  time  to  give  warning  to  the  respondent, 
or  to  remove  the  extra  passengers,  bnt  if 
there  had  been  a  sufficient  number  of 
porters  some  one  or  other  of  them  would 
have  had  time ;  and  moreover,  it  was  an  act 
of  negligence  on  the  part  of  the  company 
to  allow  so  little  time  to  see  in  what 
state  the  train  was.  But  for  the  pressure 
of  the  extra  passengers  the  accident 
would  not  have  happened.  There  was 
evidence  to  go  to  the  jury,  and  it  was  for 
them  to  deal  with  the  matter  as  a  whole. 
They  also  cited  Richardson  v.  The  Metro* 
poUtan  Railway  Company  (5),  Rose  v.  The 
North'Uastem  Railway  Company  (6), 
and  Cockle  v.  The  South-Eastern  Railway 
Company  (7). 

Mr.  Mclntyre,  in  reply. 

Cur.  adv.  vuU. 

Thb  Lord  Ghancbllor. — In  this  case 
an  action  was  brought  by  the  respondent 
against  the  Metropolitan  Railway  Com- 
pany for  negligence  in  not  carrying  him 

(4)  46  Law  J.  Rep.  Q.B.  50;  s.  c.  Law  Eep.  2 
aB.  Div.  86. 

(6)  87  Law  J.  Rep.  O.P.  800. 

(6)  4f  Law  J.  Rep.  £xch.  874  ;  8.  c.  Law  Rep. 
2  Exch.  Div.  248. 

(7)  41  Law  J.  Rep.  C.P.  140 ;  8.  c.  Law  Rep.  7 
C.P.  321. 
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safely  as  a  passenger  on  the  railway,  and 
jfor  injuring  his  thumb  by  the  act  of  the 
company's  servants  in  suddenly  and  vio- 
lently closing  the  door  of  the  wwlway  car. 
riage.  The  question  is,  was  there  at  the 
trial  any  evidence  of  this  negligence  which 
ought  to  have  been  left  to  the  jury  ?  The 
Court  of  Common  Pleas,  consisting  of  Lord 
Coleridge,  C.J. ;  Brett,  J. ;  and  Grove,  J. ; 
were  of  opinion  that  there  was  such  evi- 
dence. The  Court  of  Appeal  was  equally 
divided,  Cockbum,  L.C.  J.,  and  Amphlett, 
L.J.,  holding  that  there  was  evidence, 
and  Kelly,  C.B.,  and  Bramwell,  L.J,, 
holding  that  there  was  not. 

[His  Lordship  then  stated  the  facts  of 
the  case,  and  continued  as  follows]  : — 

There  was  not  at  your  Lordships'  bar 
any  serious  controversy  as  to  the  prin- 
ciples applicable  to  a  case  of  this  descrip- 
tion. The  Judge  has  a  certain  duty  to 
discharge,  and  we  jury  has  another  and 
a  different  duty.  The  Judge  has  to  say 
whether  any  facts  have  been  established 
by  evidence  from  which  negligence  may 
be  reasonably  inferred ;  the  jury  has  to 
say  whether  from  those  facts,  when  sub- 
mitted to  them,  negligence  ought  to  be 
inferred.  It  is,  in  my  opinion,  of  the 
greatest  importance  in  Uie  administration 
of  justice  that  those  separate  functions 
should  be  maintained  distinct.  It  would 
be  a  serious  inroad  on  the  province  of  a 
jury  if ,  in  a  case  where  there  are  facte 
from  which  negligence  may  reasonably  be 
inferred,  the  Judge  were  to  withdraw  the 
case  from  the  jury  upon  the  ground  that 
in  his  opinion  negligence  ought  not  to  be 
inferred;  and  it  would,  on  the  other  hand, 
place  in  the  hands  of  the  jury  apower  which 
might  be  exercised  in  the  most  arbitrary 
manner  if  they  were  at  liberty  to  hold 
that  negligence  might  be  inferred  from 
any  state  of  facte  whatever.  To  teke 
the  instence  of  actions  against  railway 
companies,  a  company  might  be  unpopu- 
lar, unpunctual  and  irregular  in  ite  ser- 
vice, badly  equipped  as  to  its  stefp,  unac- 
commodating to  the  public,  notorious, 
perhaps,  for  accidente  occurring  on  the 
line,  and  when  an  action  was  brought  for 
the  consequences  of  an  accident^  a  jury, 
if  left  to  themselves,  might  upon  evidence 
of  general  carelessness,  find  a  verdict 
against  evidence ;  but  it  is  to  be  observed 
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that  saoli  an  application,  even  if  saccess- 
fal,  would  only  result  in  a  new  trial,  and 
on  a  second  trial,  and  even  on  sabseqnent 
trials,  the  same  thing  might  happen 
again. 

In  the  present  case  I  am  boand  to  say 
that  I  do  not  find  any  evidence  from 
which,  in  mj  opinion,  negligence  could 
reasonably  be  inferred.  The  negligence 
must  in  some  way  connect  itself,  or  be 
connected  by  evidence,  with  the  accident. 
It  must  be,  if  I  might  invent  an  ezpres* 
sion  founded  upon  a  phrase  in  the  civil 
law,  incuria  dans  locum  injurice.  In  the 
present  case  there  was,  no  doubt,  negli- 
gence in  the  railway  company  in  allow- 
ing more  passengers  than  the  proper 
number  to  get  in  at  the  Gowcr  Street 
station,  and  it  may  also  have  been  negli- 
gence, if  they  saw  these  supernumerary 
passengers,  or  if  they  ought  to  have  seen 
them  at  Portland  Road,  not  to  have  them 
removed;  but  there  is  nothing,  in  my 
opinion,  in  this  negligence  which  con- 
nects itself  with  the  accident.  If,  when 
the  train  was  leaving  Portland  Road,  the 
overcrowding  had  any  effect  on  the  move- 
ments of  the  respondent,  if  it  had  any 
effect  on  the  particular  portion  of  the 
carriage  where  he  was  sitting ;  if  it  had 
made  him  less  a  master  of  his  actions 
when  he  stood  up  or  when  he  fell  for- 
ward, this  ought  to  have  been  made  mat- 
ter of  evidence,  but  no  evidence  of  the 
kind  was  given.  As  regards  what  oc- 
curred at  Portland  Boad,  I  am  equally 
unable  to  see  any  evidence  of  negligence 
connected  with  the  accident,  or  indeed  of 
any  negligence  whatever.  The  company 
cannot,  in  my  opinion,  be  bound  to  pre- 
vent intending  passengers  on  the  plat- 
form from  opening  a  caiTiage  door  with 
a  view  of  looking  or  getting  into  the 
carriage.  They  are  bound  to  have  a  staff 
which  would  be  able  to  prevent  such 
persons  from  getting  in  when  the  car- 
riage was  already  full,  and  this  staff  they 
had,  for  the  case  finds  that  the  porter 
pushed  away  the  persons  who  were 
attempting  to  get  in.  So  also  with  re- 
gard to  shutting  the  door.  These  per- 
sons had  opened  the  door,  and  thereupon  it 
was  not  only  proper  but  necessary  that 
the  door  should  be  shut  by  the  porter, 
aad  as  the  train  was  on  the  point  of 


passbg  into  a  tunnel  he  could  not  shut 
it  otherwise  than  quickly,  or  in  this  sense, 
violently, 

I  have  looked  with  some  anxiety  in 
order  to  discover  what  was  considered 
by  the  learned  Judges  in  the  Courts 
below  to  be  the  evidence  from  which 
negligence  might  be  inferred  in  this  case. 
Lord  Coleridge  mentions  two  points  of 
negligence — first,  that  there  was  no  at- 
tempt made   to  remove  the  extra  and 
inconvenient  number  of  passengers  from 
the  carriage  in  which  the  respondent  was 
seated  when  the  company  had  an  oppor* 
tunity  of  doing  so  at  the  station;  and 
secondly,  that  there  was  an  uncontrolled 
action  on  the  part  of  a  number  of  per- 
sons  on  the  platform,  which  action  was 
not  controlled,  and  could  not  be  con- 
trolled, by  reason  of  the  want  of  sufficient 
servants  of  the  company,  who  were,  to  a 
reasonable  extent,  bound  to  control  it. 
As  to  the  first  of  these  grounds*  I  have 
already  said  that,  admitting   the  negli- 
gence, it  appears  to  me  to  be  in  no  way 
connected  with  the  accident.     As  to  the 
second,  I  do  not  think  there  was  an  un- 
controlled action  on  the  part  of  the  per- 
sons on  the  platform,  for  the  case  finds 
that  the  porter  of  the  company  did,  in  a 
way  which  seems  to  be  both  natural  and 
proper,  control  the  action  of    those  wbo 
wished  to  get  into  the  caniac^.     Brett, 
J.,  in  substance,  concurs  with  Liord  Cole- 
ridge, and  I  do  not  know  that  there  is 
any  substantial  difference  in   the  view 
taken  by  Grove,  J.     In  the  Com-t  of 
Appeal,  however,  Amphlett,  L.J.,  founded 
himself  at  the  outset  on  the  case  of  Bridges 
V.  The  North  London  Railway  Company  (1 ) 
in  this  House.  He  says,  "  It  is  now  settled 
by  that  case,  though  previously  doubted 
by  many  eminent  Judges,  that  the  ques- 
tion whether  in  cases  of  this  sort  negli- 
gence can  be  inferred  from  a  given  state 
of  facts  is  itself  a  question  of  mot  for  the 
jury,  and  not  a  question  of  law  for  the 
presiding  Judge."     And  in  like  manner 
the  Lord  Chief  Justice  states  at  the  con- 
clusion of  his  judgment,  "  All  that  re- 
mains is  to  consider  whether  it  was  rea- 
sonably competent  to  the  jury,  if  they 
thought  that  negligence  was  proved,  to 
connect  the  accident  to  the  plaintiff  with 
such  negligence  as  its  cause,  or  as  nata- 
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rally  contributing  thereto.  I  cannot 
donbt,  especially  after  the  decision  of  the 
House  of  Lords  in  Bridges  v.  The  North 
London  Railway  Company  (1),  that  this 
was  a  matter  of  which  the  jury  were  the 
proper  Judges,  and  which  it  was  incum- 
bent on  the  presiding  Judge  to  leave  to 
their  decision."  These  expressions  of  the 
learned  Judges  appear  to  me  to  be  of 
great  importance,  for  I  infer  from  them 
that  if  uiey  had  not  considered  the  case 
of  Bridges  v.  The  North  London  Bailway 
Company  (1)  to  have  the  effect  which 
they  attribute  to  it  their  decision  in  the 
present  case  might  have  been  different. 

Now  I  am  bound  to  say  that  I  cannot 
look  at  the  case  of  Bridges  (1)  as  in  any 
degree  establishing  the  proposition  which 
it  appeared  to  Lord  Justice  Amphlett  to 
establish,  namely,  that  whether  in  cases 
of  this  sort  negligence  can  bo  inferred 
from  any  given  state  of  facts  is  itself  a 
question    of    foot  for  the  jury;    or  as 
establishing    the    proposition    which    it 
appeared  to  the  Lord   Chief  Justice  to 
establish,  namely,  that  the  jury  are  the 
proper  judges  whether,  if  once  any  negli- 
gence is  proved,  the  accident  which  has 
occurred  is  to  be  connected  with  such 
T^gMgQnoe  as  its  cause  or  as  materially 
contributing  thereto.    Your  Lordships  in 
the  case  of  Bridges  (1)  did  not  lay  down, 
and  I  am  satisfied,  did  not  intend  to  lay 
down,  any  new  rule  on  this  subject.    It  is 
indeed  impossible  to  lay  down  any  rule 
except  that  which  at  the  outset  I  referred 
to,  namely,  that  from  any  given  state  of 
facta  the  Judge  must  say  whether  negli- 
gence can  legitimately  be  inferred,  and 
the  jury  whether  it  ought  to  be  inferred. 
In  the  case  oi  Bridges  (1)  there  was  a  series 
of  facts  from  which  your  Lordships,  ad- 
vised as    you  were  by  several   of  the 
learned  Judges,  thought  that  negligence 
mi^ht  very  reasonably  have  been  inferred. 
There  was  the  stopping  of  the  train  on  a 
dark  night  in  a  tunnel  badly  lighted  and 
filled  with  steam ;  a  heap  of  hard  rubbish 
and  no  platform  opposite  to  the  carriage ; 
the  name  of  the  station  called  out  from 
the  platform,  and  after  a  short  interval  a 
nooond  cry  of  "Keep  your  seats,"  when 
the  train  moved  on,  but  not  before  some 
passengers  had  got  out,  including    one 
hoard  to  groan,  and  found  lying  witli  his 
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legs  across  the  rails.  In  addressing  your 
Lordships  I  myself  stated  that  if  it  had 
fallen  to  me  to  review  a  verdict  of  a  jury 
given  against  a  companv  in  these  circum- 
stances without  any  evidence  to  explain 
the  facts,  I  should  have  been  of  opinion 
that  the  jury  had  come  to  a  natural  and 
proper  conclusion,  but  that  the  only 
question  which  your  Lordships  had  to 
deal  with  was — was  there  evidence  of 
negligence  to  go  to  the  jury?  And  I 
further  stated  that  I  trusted  the  case 
mi^ht  be  found  useful  in  futare  as  nega* 
tivmg  the  idea  that  in  circumstances 
such  as  described  a  case  was  to  be  with- 
drawn from  the  jury. 

In  the  present  case,  on  the  other  hand, 
I  can  find  no  such  evidence,  and  there* 
fore  I  feel  obliged  to  move  your  Lord- 
ships that  the  judgment  given  for  the 
plaintiff  in  the  Court  below  should  be 
reversed  and  a  nonsuit  entered,  the  re- 
spondent, according  to  what  is  usual  in 
such  cases,  paying  the  costs  of  the  appeal, 
along  with  the  costs  below. 

LoKD  O'Hagak. — In  this  case,  as  it  has 
been  presented  to  your  Lordships,  the 
single  question  is — Was  there  any  evi- 
dence which  ought  to  have  been  submit- 
ted to  the  jury  ? 

I  shall  first  advert  to  the  judgment  in 
Bridges  v.  The  North  London  Bailway 
Company  (1),  which,  in  the  interpretation 
given  to  it  by  some  of  the  learned  Judges 
in  the  Court  below,  would  be  decisive 
against  the  appellants.  I  was  not  a  party 
to  that  judgment,  and  I  did  not  hear  the 
statements  of  opinion  addressed  to  this 
House  by  the  noble  and  learned  Lords 
who  then  advised  it,  but  I  have  read 
with  great  attention  the  report  of  those 
statements,  and  I  quite  agree  with  my 
noble  and  learned  friend  that  they  estab- 
lish no  new  principle.  They  left  the  law 
as  it  was,  and  as  it  ought  to  be.  They 
dealt  with  the  particular  circumstances 
in  evidence,  and  merely  decided  that  as 
those  circumstances  plainly  justified  the 
imputation  of  negligence  to  the  company, 
they  should  not  have  been  withheld  from 
the  consideration  of  the  jury.  That  case 
does  not  seem  to  me  in  any  way  to  take  from 
the  Judge  the  duty  and  responsibility  of 
determiuiug  as  to  the  existence  or  u^^u- 
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existence  of  evidence  fit  to  be  considered. 
It  merely  affirms  a  proposition  which  no 
one  can  dispute,  that  when  such  evidence 
exists  the  jury  must  be  allowed  to  decide 
as  to  its  weight  and  value.  Your  Lord- 
ships have  never  held  that  when  negli- 
gence is  alleged  any  state  of  facts  assumed 
to  bear  upon  the  issue  can  be  made  the 
subject  of  inference  by  jurors  although 
not  really  connected  with  the  issue  before 
them.  The  consequences  of  such  a  doc- 
trine would  be  disastrous,  and  it  is  of 
high  importance  that  the  authority  of 
the  Judge  should  restrain  a  latitude  of 
decision  which  might  often  in  the  result 
be  very  inconsistent  with  reason  and  jus- 
tice* I  concur  therefore  with  the  con- 
cluding observations  of  the  Lord  Chancel- 
lor, that  the  authority  of  Bridges^  Case  (1) 
does  not  affect  and  cannot  govern  the 
case  before  your  Lordships.  I  have  felt 
it  necessary  to  say  so  much  of  that  case 
in  the  first  instance  because  it  appears 
materially  to  have  affected  the  judgment 
of  the  Court  below,  and  because  I  think 
it  ought  not,  when  properly  understood, 
to  embarrass  your  Lordships  in  consider- 
ing the  evidence,  to  which  I  shall  now 
briefly  address  myself. 

The  complaint  of  the  respondent  is 
very  succinctly  put  in  his  declaration.  It 
is  confined  to  this,  that  "  by  the  negli- 
gence of  one  of  the  servants  of  the  defen- 
dants one  of  the  doors  of  the  carriage  in 
which  he  was  travelling  was  suddenly 
and  violently  closed,  and  thereby  one  of 
the  thumbs  of  the  plaintiff"  was  smashed 
and  injured."  That  is  the  complaint.  It 
was  for  the  Judge  to  see  if  anything  in 
the  proofs  sustained  it,  and  the  same  ob- 
ligation is  now  cast  upon  your  Lordships. 
The  material  facts  are  few  and  undis- 
puted, and  considering  them  with  care  I 
am  unable  to  come  to  the  conclusion  that 
they  establish  negligence  against  the 
company.  The  respondent  does  not  rely 
upon  any  single  act  in  proof  of  negligence. 
A  series  of  events  is  taken  consecutively, 
and  from  the  whole  it  is  argued  that  the 
jury  had  ground  for  inferring  it. 

I  find  it  a  little  difficult  to  ascertain 
the  precise  ground  of  the  judgments  we 
are  considermg.  One  of  the  learned 
Judges  is  of  opinion  that  the  entrance  of 
the  three  extra  paasengers  furnishes  no 


evidence  of  n^ligence,  and  the  two  others 
seem  to  have  held  that  none  was  furnished 
by  the  fisrct  that  the  porter  slammed  the 
door  at  the  time  and  in  the  manner  at 
and  in  which  it  was  closed.  Grove,  J., 
seems  to  me  to  have  put  the  matter  fairly 
when  he  said  that  it  must  be  considered 
whether  the  alleged  conduct  of  the  com- 
pany or  its  servants  can  be  i&irlj  said  to 
have  been  the  cause  of  the  accident,  and 
I  agree  with  him  that  it  is  not  necessary 
to  establish  negligence  that  it  should,  so 
to  speak,  consist  of  one  act  or  one  negli- 
gence only.  You  may  put  other  things 
together  which  are  reasonably  proximate 
to  the  accident,  and  come  sufficiently  near 
to  be  the  cause  in  the  not  very  remote 
sense  of  the  word.  And  you  are  not 
obliged  to  rely  on  a  single  thing  and  to 
say  that  single  thing  must  be  enough  to 
establish  negligence.  I  quite  concur  in 
this,  but  I  wUl  add  that  to  make  them 
available  for  that  purpose  the  several 
things  relied  on,  or  some  of  them,  must 
be  connected  with  the  accident  as  having 
more  or  less  contributed  to  produce  it. 

Now  take  this  transaction  in  its  several 
stages.  .  I  do  not  go  so  far  as  Bramwell, 
L.J.,  and  say  that  the  company  were 
blameless  in  permitting  the  intrusion  of 
extra  passengers  at  the  Gower  Street 
station.  I  think  it  is  conceivable  that 
thev  might  have  prevented  that  intrusion 
without  incurring  unreasonable  expense 
or  inconvenience  by  a  rapid  inspection  of 
the  carriages,  and  the  removal  of  those 
whom  there  was  not  space  comfortably 
to  accommodate.  It  is  not  nec^sary  to 
give  an  opinion  upon  this  point,  but  I  am 
not  prepared  to  say  that  if  the  over- 
crowding had  been  connected  with  the 
accident  in  any  way  as  its  cause  the  com- 
pany mi^ht  not  have  been  liable.  Bat 
because  I  fail  to  find  any  such  connection 
demonstrated  by  proof  I  cannot  say  that 
the  liability  has  arisen.  Ex  coiic6$$i»  the 
overcrowding  'per  se  would  have  given 
the  respondent  no  ground  for  this  action, 
and  the  subsequent  events  do  not  appear 
to  me  to  make  it  more  effective  for  that 
purpose.  The  same  observation  applies 
to  the  continuance  of  the  extra  passen- 
gers in  the  carriage  at  the  Portland  Road 
station.  It  ought  not  to  have  been  per- 
mitted,  and  again  I   can  conceive  cir- 
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cnmstances  in  wUoh  it  might  found  or 
BggraTate  a  claim  against  the  company. 
But,  like  the  original  overcrowding,  I  do 
not  think  it  has  been  connected  with  the 
injury  of  the  respondent  as  having  caused 
it  or  contributed  to  it,  and  therefore  it 
was  not  fit  to  be  presented  to  the  jury  as 
a  ground  for  inferring  liability.  The 
overcrowding  and  continuance  together 
may  well  perhaps  be  taken  to  impeach 
the  administration  of  the  company  and 
give  reason  for  complaint  of  its  arrange- 
ments, although  even  as  to  this  I  note 
that  some  of  the  learned  Judges  are  of 
opinion  that  there  was  no  cause  of  blame, 
and  we  are  not  required  to  decide  as  to 
the  correctness  of  their  views  in  that 
respect. 

But  it  may  not  unfairly  be  conceived 
that  when  the  case  was  left  at  large  to 
the  jury,  they  were  not  indisposed  to  take 
into  account  what  they  might  have  con- 
sidered on  public  grounds  oalpable  mis- 
management, and  attached  to  the  company 
a  responsibility  which  at  least  in  this 
action  they  were  not  required  to  answer. 
I  am  sure  that  your  Lordships  would  be 
very  slow  to  limit  the  legitimate  autho- 
rity of  juries  in  relation  to  railway  cases, 
for  it  furnishes  in  its  honest  and  vigorous 
exercise  the  best,  and  sometimes  the  only 
protection  which  the  general  public  pos- 
sesses against  the  default,  shortcoming  or 
mismanagement  of  coinpanies.  They  are 
potent  monopolies,  comparatively  little 
subject  to  the  various  forms  of  control 
which  law  and  opinion  exercise  upon 
individuals,  and  but  for  the  action  of 
juries  in  preventing  neghgence  and  dis- 
regard of  the  general  comfort  and  safety, 
the  want  of  that  control  would  be  a  great 
mischief  to  society.  It  is  essential,  how- 
ever, to  the  maintenance  and  efficiency 
of  their  wholesome  influence  that  it  should 
be  confined  within  its  fitting  sphere  and 
prevented  from  operating  without  proper 
cause,  or  on  insufficient  evidence.  I  think 
there  is  nothing  in  evidence  which  leads 
to  the  conclusion  that,  if  at  Gower  Street 
Station  the  three  passengers  had  been 
kept  from  entering  the  carriage,  or  if  at 
Portland  Boad  Station  they  had  been  ex- 
cluded from  it,  the  respondent  would 
have  escaped  the  mischief  which  un- 
fortunately bcfcl  hiai. 
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All  that  occurred  subsequently  was 
this :  Some  one  opened  the  door  of  the 
carriage  and  closed  it ;  the  train  got  into 
motion,  and  a  rush  was  made,  and  the 
door  was  opened.  Who  made  the  rush, 
whether  many  or  few,  does  not  appear  ; 
but  the  single  porter  was  adequate  to  put 
away  those  who  made  it;  and  in  slam- 
ming the  door  as  the  train  entered  the 
tunnel,  he  surely  did  nothing  but  his 
duty.  He  did  what  was  right  and  reason- 
able, and  if  he  had  failed  to  do  it,  and 
evU  had  resulted  from  the  swinging  of 
the  open  door  in  the  tunnel,  there  would 
have  been  real  ground  for  making  his 
employers  answerable  in  damages.  I  do 
not  find  that  any  of  the  learned  Judges 
censure  him,  and  yet  his  act  seems  the 
only  one,  for  which,  as  having  caused  the 
injury,  the  respondent  in  his  pleading 
seeks  redress  against  the  company,  and 
the  only  one  for  which,  if  for  anything  in 
this  action,  they  appear  to  me  to  be  re- 
sponsible. Can  it  be  said  that  they  were 
culpable  because  some  one  on  the  platform 
opened  the  door  and  closed  it  when  he 
saw  that  the  carriage  was  full  ?  Can 
they  be  held  to  be  so  because  there  was  a 
rush  of  persons  hurrying  to  get  into  the 
moving  train,  from  which  they  were  kept 
by  the  porter  after  they  had  opened  the 
door  ?  Is  it  possible,  dealing  with  the 
case  reasonably  and  in  the  light  of  our 
everyday  experience,  that  we  can  discover 
negligence  in  either  of  these  things? 
There  is  nothing  in  the  case  to  shew,  as 
was  suggested  in  the  Courts  below,  that 
there  was  a  large  crowd  on  the  platform, 
or  that  the  staff  upon  it  was  insufficient 
for  ordinary  purposes.  On  the  contrary, 
the  porter  found  no  difficulty  in  pushing 
away  the  people  who  had  opened  the 
door,  and  so  exercising  all  the  control 
which  apparently  was  needful  tmder  the 
circumstimoes. 

What  more  is  there  in  the  case  ?  The 
respondent,  as  I  have  said,  who  had  not 
objected  to  the  entrance  of  the  extra 
passengers,  and  had  not  required  their 
removaJ,  rose  from  his  seat,  and  held  up 
his  hand  to  prevent  the  intmsion  of  others. 
His  own  action,  which  was  natural  and 
reasonable,  in  combination  with  the  per- 
fectly innocent  proceeding  of  the  porter, 
accomplished  the  injury,  and  I  wholly 
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foil  to  see  that  the  overcrowding  had 
anything  to  do  with  it.  The  same  occur- 
i*ence  with  the  same  result  might  have 
taken  place  if  the  proper  number  of 
passengers  had  been  in  the  carriage.  The 
opening  of  the  door,  the  intervention  of 
the  porter,  the  quick  slamming,  all  might 
have  occurred  in  exactly  the  same  way  if 
the  intruders  had  never  entered  or  had 
been  removed,  and  the  respondent  might 
equally  have  risen  from  his  seat,  and  held 
up  his  hand,  as  he  would  have  been 
warranted  in  doing,  to  prevent  the  entry 
of  persons  for  whom  there  was  no  room. 
Can  we  speculate  as  to  the  amount  of 
added  motive  to  such  a  course  from  the 
greater  inconvenience  of  the  greater 
overcrowding  ?  I  think  it  would  be  dif- 
ficult and  dangerous  to  attempt  it,  and 
then  we  have  no  proof  of  the  relative 
position  of  the  respondent  and  the  other 
passengers  in  the  carriage,  and  how  far 
the  presence  of  those  who  ought  not  to 
have  been  there  may  have  been  useful  or 
detrimental  to  him.  It  is  quite  con- 
ceivable that  one  or  other  of  those  persons 
may  have  been  so  placed  between  him  and 
the  door  as  to  render  the  danger  less 
than  it  otherwise  might  have  been. 
Again,  we  cannot  speculate,  in  the  absence 
of  proof,  on  what  might  have  happened 
if  things  had  been  ordered  otherwise. 
Putting  the  matter  at  its  lowest,  I  think 
your  Lordships  will  be  safe  in  adopting 
the  view  of  Bramwell,  L.J.,  when  he 
says:  "Supposing  the  evidence  to  be 
consistent  with  negligence,  namely,  that 
negligence  may  have  caused  the  matters 
complained  of,  it  is  equally  consistent 
with  no  negligence,  namely,  that  the 
matters  proved  may  have  been  caused 
otherwise  than  by  negligence,  and  it  is 
an  elementary  rule  that  when  the  evidence 
is  consistent  as  much  with  one  state  of 
facts  as  with  another,  it  proves  neither." 
On  tiiese  grounds  I  am  of  opinion  that 
the  respondent  has  failed  to  establish  his 
claim,  or  to  offer  any  evidence  in  support 
of  it  which  should  have  been  submitted  to 
the  jury,  and  that,  therefore,  the  appeal 
should  be  allowed,  and  a  nonsuit  entered. 

Lord  Blackburn. — I  also  am  of  opinion 
that  in  this  case  the  judgment  should  be 
reversed,  and  a  nonsuit  entered. 


On  a  trial  by  a  jury,  it  is,  I  conceive,  un- 
doubted that  the  facts  are  for  the  jury, 
and  the  law  for  the  Judge.  It  is  not, 
however,  in  many  cases  practicable  com- 
pletely to  sever  the  law  from  the  facts. 
But  I  think  it  has  always  been  considered 
a  question  of  law  to  be  determined  by  the 
Judge,  subject  of  course  te  review,  whe- 
ther there  is  evidence  which,  if  it  is 
believed,  and  the  counter  evidence,  if 
any,  not  believed,  would  establish  the 
facts  in  controversy.  It  is  for  the  jury  to 
say  whether,  and  how  far,  the  evidence  is 
to  be  believed.  And  if  the  facts  as  te 
which  evidence  is  given  are  such  that 
from  them  a  further  inference  of  fact  may 
legitimately  be  drawn,  it  is  for  the  jury 
te  say  whether  that  inference  is  to  be 
drawn  or  not.  But  it  is  for  the  Judge  to 
determine,  subject  te  review  as  a  matter 
of  law,  whether  from  those  facts  that 
further  inference  may  legitimately  be 
drawn.  In  delivering  the  considered 
judgment  of  the  Exchequer  Chamber  in 
Byder  v.  Womhwell  (8)  Willes,  J.,  said : 
*'  Such  a  question  is  one  of  mixed  law  and 
fact ;  in  so  far  as  it  is  a  question  of  fact 
it  must  be  determined  by  a  jury,  subject, 
no  doubt,  to  the  control  of  the  Court, 
who  may  set  aside  ite  verdict  and  submit 
the  question  te  the  decision  of  another 
jury ;  but  there  is  in  every  case  a  pre- 
liminary question,  which  is  one  of  law, 
viz.,  whether  there  is  any  evidence  on 
which  the  jury  could  properly  find  the 
question  for  the  party  on  whom  the  omu 
of  proof  lies.  It'  there  is  not,  the  Judge 
ought  to  withdraw  the  question  from  the 
jury  and  direct  a  nonsuit  if  the  onus  is  on 
the  plaintiff,  or  direct  a  verdict  for  the 
plaintiff  if  the  onus  is  on  the  defendsxit. 

It  was  formerly  considered  necessary 
in  all  cases  to  leave  the  question  to  the 
jury  if  there  was  any  evidence,  even  a 
scintilla,  in  support  of  the  case  ;  bat  it  is 
now  settled  that  the  question  for  the 
Judge,  subject,  of  course,  to  review,  is,  as 
is  stated  by  Maule,  J.,  in  Jewell  v.  Parr 
(9)  "  not  where  there  is  literally  no  evi- 
dence, but  whether  there  is  none  that 
ought  reasonably  to  satisfy  the  jury  that 

(8)  37  Law  J.  Rep.  Exch.  8 ;  s.  c.  Law  Rep.  4 
Exch.  32. 

(9)  13  Com.  B.  Rep.  916 ;  s.  c.  22  Law  J.  Rep. 
C.P.  253. 
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the  fact  Bonght  to  be  proved  is  estab- 
lished." He  afterwards  observes,  very 
truly  in  my  opinion,  **  There  is  no  doubt 
a  possibility,  in  all  cases  where  the  Judges 
have  to  determine  whether  there  is  evi- 
dence on  which  the  jury  may  reasonably 
find  a  fistct,  that  the  Judges  may  differ  in 
opinion,  and  it  is  possible  that  the 
majority  may  be  wrong.  Indeed,  when- 
ever a  decision  of  the  Court  below  on  such 
a  point  is  reserved  the  majority  must 
have  been  so,  either  in  the  Court  above 
or  in  the  Court  below.  This  is  an  in. 
firmity  which  must  affect  all  tribunals/' 
I  quite  agree  that  this  is  so,  and  that  it  is 
an  evil.  But  I  think  it  a  far  slighter  evil 
than  it  would  be  to  leave  in  the  hands  of 
a  jury  a  power  which  might  be  exercised 
in  the  most  arbitrary  manner.  On  this  I 
perfectly  agree  with  the  remarks  already 
made  by  flie  Lord  Chancellor.  In  all 
cases  of  actions  against  railway  companies 
to  recover  damages  for  a  personal  injury 
the  plaintiff  has  k>  prove,  first,  that  there 
was  on  the  part  of  the  company  a  neglect 
of  the  duty  cast  upon  them  under  the 
circumstances;  and,  secondly,  that  the 
damage  he  has  sustained  was  the  con- 
seqnence  of  that  neglect  of  duty. 

A  third  question,  viz.,  whether  the 
plaintiff  is  himself  to  blame,  comes  more 
properly  by  way  of  defence.  Now,  in 
applying  the  rule  of  law  laid  down  in 
Ryder  v.  WomibweU  (8)  to  such  casts, 
there  had  been  much  difference  of  opinion 
among  the  Judges.  In  some  of  the  cases 
it  was  imputed  to  the  Judges,  who  had 
decided  in  favour  of  the  companies  that 
they  had  acted  as  if  a  Judge,  whenever 
he  thought  a  verdict  for  the  plaintiff 
would  be  ansatis&ctoiy,  was  entitled  to 
withdraw  the  case  from  the  jury.  I  do 
not  pause  to  enquire  whether  this  im- 
putation was  just  or  not.  If  they  did  so 
act,  I  agree  that  it  was  a  wrong  principle, 
and  I  agree  also  that  Bridges  v.  The 
North  London  Railway  Comfomy  (1)  is  an 
authority,  if  one  were  wanted,  to  shew 
that  it  is  a  wrong  principle. 

13  at  since  the  decision  of  your  Lord- 
ship's House  in  that  case  it  has  been 
more  than  once  said  in  the  Courts  below 
that  your  Lordships  had  not,  perhaps, 
overraled  the  law  laid  down  in  Ryder  v. 
Wambwell  (8),  but  at  least  laid  down 


this  exception  to  it,  that  in  cases  of 
railway  accidents  the  jury  were  to  decide. 
In  Rohson  v.  The  North  Eastern  Railway 
Company  (10)  Brett,  L.J.,  says,  **  The 
House  of  Lords  held  that,  as  the  carrying 
of  railway  passengers  was  conduct  in  the 
ordinary  affairs  of  life,  the  jury  ought  to 
decide.''  I  quite  agree  that  this  con- 
sideration ought  never  to  be  lost  sight  of, 
but  I  cannot  think  it  decisive.  Am- 
phlett,  L. J.,  in  the  present  case  says :  In 
considering  the  question  we  must  bear  in 
mind  that  it  is  now  settled  by  the  case  of 
Bridges  v.  The  North  London  Railway 
Company  (1),  though  previously  doubted 
by  many  eminent  Judges,  that  the  ques- 
tion whether  in  cases  of  this  sort  negli- 
gence can  be  inferred  from  a  given  state 
of  facts  is  itself  a  question  of  fact  for  the 
jury,  and  not  a  question  of  law  for  the 
Judge ;  and  Cockbum,  L.C. J.,  and  Lord 
Coleridge,  C.  J.,  both  indicate,  I  think,  at 
least,  a  partial  agreement  in  this  view  of 
that  decision.  If  that  were  the  decision 
of  your  Lordships'  House,  there  would  be 
an  end  of  this  case  ;  for  I  apprehend  that, 
after  a  position  of  law  has  been  laid  down 
judicially  in  this  House,  it  is  no  more  com- 
petent for  your  Lordships  to  depart  from 
it  than  it  would  be  for  an  inferior  Court 
to  do  so.  But  I  am  myself  unable  to  see 
anything  in  Bridges  v.  The  North  London 
Railway  Company  (I)  which  justifies  the 
conclusion  tlmt  your  Lordships  either  laid 
down,  or  meant  to  lay  down,  any  new 
rule  on  the  subject.  I  think  the  utmost 
extent  to  which  your  Lordships'  decision 
in  that  case  can  fairly  be  pressed  is,  that 
in  such  oases  the  Judges  should  be  cautious 
before  they  say  that  the  jury  could  not 
legitimately  draw  the  inference,  which,  in 
fact,  they  did  draw,  and  to  this  I  agree. 

As  to  the  &cts  of  the  present  case  I 
have  little  to  say.  I  think  that  the  plain- 
tiff was  entitled  to  be  carried  in  a  carriage 
with  reasonable  accommodation,  and  there 
is  evidence  that  at  Gower  Street,  either 
from  their  being  too  few  officials,  or  from 
these  officials  neglecting  their  duty,  too 
many  passengers  were  put  in  the  same 
carnage  with  him,  and  for  any  damage 
resultmg  therefrom  he  had  a  case  to  go  to 

(10)  46  Law  J.  Rep.  Q.B.  50;  s.  c  Law  R«p. 
2  Q.B.  Div.  85. 
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the  jury.  But  I  can  see  no  evidence  from 
which  the  inference  could  legitimately  be 
drawn  that  the  plaintiff's  thumb  was 
crushed  at  Portland  Road  because  of  this 
neglect  of  duty  at  Gower  Street.  The 
reasoning  by  which  it  is  sought  to  say 
that  the  jury  might  legitimately  connect 
the  fact  that  the  plaintiflTs  thumb  was  in 
the  hinge  of  the  door  at  Portland  Eoad 
with  the  negligence  at  Gower  Street, 
seems  to  me  a  good  example  of  what 
Lord  Bacon  means  in  his  maxims,  when 
he  says  :  **  It  were  infinite  for  the  law  to 
consider  the  causes  of  causes,  and  tbeir 
impulsion  one  of  the  other.** 

Nor  do  I  see  any  evidence  of  negligence 
at  Portland  Koad.  The  company,  I  think, 
ought  to  take  reasonable  steps  to  prevent 
people  from  getting  into  carriages  already 
full,  and  this  the  defendants*  porter  did ; 
but  it  would  be  going  much  further  than 
I  think  is  reasonable,  to  say  that  the  duty 
of  the  company  was  to  prevent  anyone 
from  opening  the  door  in  order  to  look 
into  the  carriage,  and  see  if  there  was 
room.  The  company's  servant  did  quite 
right  in  preventing  the  persons  who  did 
this  from  entering,  and  in  shutting  the 
door  the  misfortune  was,  that  at  the 
moment  he  did  so,  the  plaintiflTs  thumb 
was  in  the  hinge  of  the  door,  but  that  the 
porter  could  not  anticipate. 

Lord  Gordon. — The  facts  of  this  case 
are  very  simple,  and  have  been  very  dis- 
tinctly stated  by  your  Lordships  who 
have  preceded  me,  and  it  is  not  neces- 
sary that  I  should  repeat  them. 

The  duty  of  a  Judge  in  such  a  case  is 
an  exceedingly  delicate  one,  as  the  line  of 
division  between  what  is  proper  should 
be  submitted  to  the  jury  as  necessary  to 
support  a  charge  of  negligence  in  point  of 
law,  and  what  may  h&  submitted  to  the 
jury  as  sufficient  to  support  a  charge  of 
negligence  in  point  of  fact,  is  often  a  very 
narrow  one.  But  I  agree  with  what  was 
said  by  Willes,  J.,  in  the  case  of  B/yder 
V.  Womhwell  (8),  which  has  been  quoted 
by  Lord  Blackburn ;  and  in  Bridges*  Case 
(1),  which  has  also  been  referred  to, 
Pollock,  B.,  one  of  the  oonsultod  Judges, 
after  referring  to  what  had  been  quoted 
from  Willes,  J.,  says,  and  I  concur  with 
him :  "  This  is  a  clear  exposition  of  the 


rule,  and  it  has  been  generally  acqui- 
esced  in  and  acted  upon,  and  it  follows 
&om  it  that,  although  the  question  of 
negligence  is  one  of  pure  fact,  and  there- 
fore for  the  jury,  it  is  the  duty  of  the 
Judge  to  keep  in  view  a  distinct  legal 
definition  of  negligence  as  applicable  to 
the  particular  case,  and  if  the  fsicts  proved 
by  the  plaintiff  do  not,  whatever  view  can 
be  reasonably  taken  of  them  or  inference 
drawn  from  them  by  the  jurors,  present 
a  hypothesis  which  comes  withm  that 
legal  definition,  then  to  withdraw  them 
from  their  consideration." 

In  the  present  case,  I  must  say  that 
during  the  argument,  I  felt  much  inclined 
to  agree  with  the  view  taken  of  the  decision 
of  this  House  in  Bridges*  Case  (1)  by  Gock- 
bum,  L.C.J.,  and  Amphlett,  L.J.,  and 
to  hold  that  it  had  been  settled  by  that 
case  that  the  question  whether  negligence 
can  be  inferred  from  a  given  state  of 
facts  is  itself  a  question  of  fact  for  the 
jury,  and  not  a  question  of  law  for  the 
presiding  Judge. 

But  having  considered  that  case  more 
maturely,  with  the  assistance  which  your 
Lordships  have  received  from  the  noble 
and  learned  lord  on  the  woolsack,  who 
took  part  in  that  decision  in  this  House, 
I  am  now  satisfied  that  the  view  taken 
by  those  learned  Judges  was  not  the 
right  one,  and  that  no  fixed  or  general 
rule,  such  as  was  supposed  by  them,  was 
laid  down  by  that  case.  I  concur  with 
the  noble  and  learned  lord  on  the  wool- 
sack in  thinking  that  it  is  impossible  to 
lay  down  any  rule,  except  that  from  any 
given  state  of  facts,  the  Judge  must  say 
whether  negligence  can  be  legitimately 
inferred,  and  if  the  Judge  is  of  that 
opimon,  then  it  is  for  the  jury  to  say 
whether  it  ought  to  be  inferred. 

On  the  facte  before  the  House  in  the 
present  case,  I  come  to  the  conclusion 
that  no  negligence  connected  with,  or 
conducing  to,  the  accident  was  proved  on 
the  part  of  the  appellante,  and  that  the 
Judge  who  tried  the  case,  ought  to  have 
so  ruled.  I  think  the  overcrowding  of 
the  carriage  was  not  the  cause  of  the 
accident,  and  the  respondent  does  not  so 
allege  in  his  declaration.  The  people 
who  were  overcrowding  were  inside  the 
carriage,  and  did  not  require  to  open  the 
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door  at  Portland  Road,  where  the  acoi- 
dent  happened.  The  door  was  opened 
there  by  people  on  the  outside,  who  tried 
to  get  in.  The  porter  prevented  them, 
and,  I  think,  did  so  rightly.  The  re. 
Bpondent,  who  had  a  seat,  rose,  or  partly 
rose,  to  pnsh  the  people  back  who  were 
trying  to  enter.  The  train  happened  to 
move  off,  the  respondent  was  jerked 
forward,  and  put  his  hand  on  the  hinge 
of  the  carriage  door  at  the  very  moment 
the  door  was  being  shut  by  the  porter, 
and  the  respondent  s  thumb  was  injured. 
It  was  the  duty  of  the  porter  to  shut  the 
door,  and  it  is  not  proved  that  he  saw  the 
respondent  fall  forward,  or  could  have 
prevented  the  jamming  of  his  thumb. 

I  think  there  is  no  evidence  of  negli- 
gence in  what  took  place  at  Portland 
Bead,  and  that  what  happened  was  a  pure 
accident,  for  which  the  appellants  were 
not  responsible,  and  that  the  Judge  who 
^ed  the  case  should  have  so  ruled. 

I  therefore  concur  in  thinking  that  the 
judgment  given  for  the  respondent  in  the 
Comt  below  should  be  reversed. 

Order  appecUed  from  reversed,  and  a 
nonsuit  to  he  entered.  The  re- 
spondent to  pay  to  the  appellants 
the  costs  of  the  appeal  and  the 
costs  in  the  Oowrts  helow. 


Solicitors — ^Burchells,  for  appellants ;  Tillyard  & 
Gribble,  for  respondent. 
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Nov.  22.  ] 

Election  of  Vestrymen — Absence  of  Quali- 
ficoHon — Penalty — "  Bated  or  Assessed  " — 
Claim  to  he  rated — Tender  of  Bate — 
FinaUiy  of  Decision  of  Inspectors — Metro- 
polis Management  Acts, 

The  defendoffd  occvupied  jointly  with  his 
father  premises  in  the  metropolitan  parish 
of  B.  of  sufficient  value  to  quaMfy  him  to 

♦  Coram  Bramwell,  L.J. ;  Brett,  L.J. ;  and 
Cotton,  L.J. 
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act  as  a  vestryman.  Up  to  and  including 
April,  1876,  the  rates  in  respect  of  the 
premises  had  been  made  on  the  father 
alone,  Slwrtly  after  the  rate  was  made,  in 
April,  1876,  the  defendant  applied  to  the 
churchwardens  and  overseers  of  B,  to  place 
his  name  on  the  rate-hook  as  partner  with 
his  father  in  the  firm  of  WilUams  ^  Son, 
hut  no  step  was  taken  hy  the  authorities 
in  the  matter.  In  Mwy  the  defendant 
was  elected  vestryman  hy  poll,  and  the  in- 
spectors appointed  under  ss.  16, 17,  18,  19, 
22,  of  the  Metropolis  Management  Act,  1865, 
declared  that  he  was  duly  elected,  Subse* 
quently  in  the  same  month  the  demand  for 
the  rate  was  made  on  the  father  alone. 
In  June  the  defendant  voted  as  a  vestryman. 
In  July  he  required  the  note  demanding 
the  rate  to  he  altered  hy  the  addition  of 
the  words  "  and  Son,"  It  was  so  altered, 
and  the  rate  was  paid  hy  Williams  ^  Son, 

An  action  having  heen  brought  against 
the  defendant  under  the  Metropolis  Manage* 
ment  Act,  1855,  s.  54,  to  recover  a  penalty 
for  his  acting  as  vestryman  without  qualu 
Hcation, — 

Held,  that  as  the  defendant  was  not 
"  rated  or  assessed  "  within  sec,  54  of  the 
same  Act  he  was  liable  to  the  penalty; 
that  the  decision  of  the  inspectors  as  to  the 
qualification  of  the  candidates  is  not  final ; 
that  section  4  of  the  Metropolis  Amendment 
Act,  1856,  is  not  retrospective  in  its 
operation  so  as  to  exempt  from  th^  penalty 
one  who  pays  the  rate  subsequently  to  his 
acting  as  vestryman. 

This  was  an  appeal  from  the  judgment 
of  Manistj,  J.,  at  the  trial  of  this  action 
without  a  jury. 

It  was  agreed  that  the  facts  as  set  forth 
by  the  learned  Judge  in  his  judgment 
were  the  only  ones  material,  and  that  the 
judgment  of  the  Court;  of  Appe&l  should 
proceed  on  that  statement  of  fiicts  (1). 
The  judgment  of  Mr.  Justice  Manisty  was 
as  follows : — 

(1)  The  material  sections  of  the  Acts  of  Par- 
liament referred  to  are  as  follows  : — 

18  &  19  Vict.  c.  120. 

Section  6.  "  The  vestiy  elected  under  this  Act  in 
any  parish  shall  consist  of  persons  rated  or  assessed 
to  the  relief  of  the  poor  upon  a  rental  of  not  less 
than  40/.  per  annum;  and  no  person  shall  be 
capable  of  acting,  or  being  elected,  as  one  of  snch 
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Manistt,  J.— The  facts  of  this  case  are 
shorfclj  these: — It  is  an  action  founded 
upon  the  54th  section  of  the  Metropolis 

vestiy,  for  any  person,  nnlesB  he  be  the  occupier 
of  a  house,  lands,  tenements  or  hereditaments,  in 
such  parish,  and  be  rated  or  assessed  as  aforesaid 
upon  such  rental  as  aforesaid  within  such  parish. 
Provided  always,  that  in  any  parish  in  which  the 
number  of  poor-rate  assessments  at  40/.  or  up- 
wards, does  not  exceed  one  sixth  of  the  whole 
number  of  such  assessments,  it  shall  not  be  neces- 
sary, in  order  to  qualify  a  person  to  be  a  vestry- 
man, that  the  amount  of  rental  upon  which  he  is 
rated  or  assessed  as  aforesaid,  exceed  26/.  Pro- 
videdj  also,  that  the  joint  occupation  of  any  such 
premises  as  aforesaid,  and  a  joint  rating  in  respect 
thereof,  shall  be  sufficient  to  qualify  each  joint 
occupier,  in  case  the  amount  of  rental  on  which 
all  such  occupiers  are  jointly  rated,  will,  when 
divided  by  the  number  of  occupiers,  give  for  each 
such  occupier  a  sum  not  less  than  the  amount 
hereinbefore  required." 

Section  15.  "  The  rate  collectors,  or  persons  ap- 
pointed by  them,  shall  attend  the  churchwardens 
and  prsons  presiding  at  elections  under  this  Act, 
and  inspector  of  votes,  to  assist  in  ascertaining 
that  the  persons  presenting  themselves  to  vote,  are 
parishioners  rated  to  the  relief  of  the  poor  in  the 
parish,  or  the  respective  wards  thereof,  and  duly 
qualified  to  vote  at  the  election." 

Section  16.  "On  the  day  of  election  of  vestry- 
men and  auditors  in  any  parish  under  this  Act 
the  parishioners  then  rated  to  the  relief  of  the  poor 
in  the  parish,  or,  where  the  parish  is  divided  into 
wards  under  this  Act,  in  the  wards  thereof  for 
which  the  election  is  holden.and  who  are  desirous 
of  voting,  shall  meet  at  the  place  appointed  for 
such  election,  and  shall  then  and  there  nominate 
two  ratepayers  of  the  parish ;  or  (if  the  parish  be 
divided  into  wards),  of  the  ward  for  which  the 
election  is  holden,  as  fit  and  proper  persons  to  be 
inspectors  of  votes;  and  the  churchwardens,  or,  in 
the  case  of  a  ward  election,  such  one  of  the 
churchwardens  as  is  present  thereat,  or,  where  one 
of  the  churchwardens  is  not  present,  the  person 
appointed  by  tham  to  preside  thereat,  shall  imme- 
diately after  such  nomination  as  aforesaid  by  the 
panshioners  nominate  two  other  such  ratepayers 
to  be  such  inspectors;  and,  after  such  nomi- 
nations, the  said  parishioners  shall  elect  such 
persons  duly  quaUfied  as  may  be  there  for  the 
ottices  of  vestrymen  and  auditors  or  auditor;  and 
the  chairman  at  such  meeting  shaU  declare  the 
names  of  the  parishioners  who  have  been  elected 
by  a  majority  of  votes  at  such  meeting  " 

Section  17.  "Provided  always  timt  any  five 
ratepayers  may  then  and  there,  in  writing  or  other- 
wise,  demand  a  poU,  which  shaU  be  taken  by 
ballot.  -^ 

Section  18.  "The  inspectors  for  the  parish  or 
ward  (as  the  case  may  be)  shaU  forthwith  meet 
together,  and  proceed  to  examine  the  said  votes  ; 
and.  If  necessary,  shall  continue  the  examination 
by  adjournments  from  day  to  day,  not  exceeding 


PLEKB   AND   EXOHBQUER. 


[N.I 


Local  Management  Act,  18  &  19  Vict.  c. 
120,  (and  my  attention  is  drawn  to  sec- 
tion 6,)  in  which  a  penalty  of  50i.  is 
imposed  npon  a  person  for  acting  in  the 
capacity  of  a  vestryman  contrary  to  the 

two  days  (Sunday  excepted),  until  they  have  deri- 
ded upon  the  persons  duly  qualified,  according  to 
the  provisions  of  this  Act,  who  may  have  been 
chosen  to  fill  the  aforesaid  offices.*' 

Secti<vi  19.  **  In  case  an  equality  of  vot^  appear 
to  the  aforesaid  inspectors  to  be  given  for  any  two 
or  more  persons  to  fill  either  of  the  said  offices, 
the  inspectors  shall  decide  by  lot  upon  the  person 
to  be  chosen." 

Section  22.  •*  The  inspectors  shall,  immediately 
after  they  have  decided  upon. whom  the  aforesaid 
elections  have  fallen,  deliver  to  the  chunihwardens, 
or  to  one  of  them,  or  other  the  person  presiding 
at  the  election,  a  list  of  the  persons  chosen  by  the 
parishioners  to  act  as  vestrymen  .  ,  ,  and  the  said 
list,  or  a  copy  thereof,  shall  be  published  in  the 
parish  as  herein  provided." 

Section  64.  **  Any  person  who  acts  as  a  member 
of  any  such  vestry  as  aforesaid,  without  being 
qualified  by  rating  and  occupation  as  required  by 
this  Act,  shall  for  every  such  offence  be  liable  to 
a  penalty  of  60^.,  which  may  be  recovered  by  any 
person  who  may  sue  for  the  same  in  any  of  the 
superior  Courts  of  law,  with  full  costs  of  suit .  . ." 

19  &  20  Vict,  c  112  (an  Act  to  amend  the  last- 
mentioned  Act),  section  4  : — 

"  It  shall  be  lawful  for  any  person  occupving  any 
tenement  within  any  parish  to  claim  to  \>e  rated 
to  the  relief  of  the  poor,  in  respect  thereof  in  the 
rate  for  the  time  being,  and  m  all  rates  to  be 
thereafter  made  in  respect  of  such  tenement, 
whether  the  hindlord  be,  or  be  not,  liable  to  be 
rated  to  the  relief  of  the  poor  in  respect  thereof ; 
and  upon  such  occupier  so  claiming  by  notice  in 
writing  left  at  the  office  or  place  of  residence  of 
the  overseers  of  the  poor  of  the  parish,  op  one  of 
them,  and  actually  paying  or  tendering  at  such 
office  or  place  of  residence  the  fidl  amount  of  the 
last  made  rate  then  payable  in  respect  of  such 
premises,  such  overseers  are  hereby  required  to  put 
the  name  of  such  occupier  on  the  rate  for  the  time 
being,  and  also,  without  further  claim,  to  put  his 
name  upon  every  subsequent  rate  made  during  the 
time  such  occupier  continues  in  the  occupation  of 
the  same  premises ;  and,  in  case  the  said  overseers 
neglect  or  refuse  to  do  so,  such  occupier  shall  never- 
theless, for  the  purposes  of  the  said  Act,  bo  deemed 
to  have  been  rated  to  the  said  rate  in  respect  of 
such  premises  from  the  period  at  which  the  rate 
for  the  time  being  in  respect  of  which  he  so 
claimed  to  be  rated  aforesaid  was  made,  and 
thenceforth  so  long  as  he  continues  in  the  occu- 
pation of  the  same  premises,  provided  always  that 
every  person  so  claiming  as  aforesaid,  shall,  in  re- 
spect of  every  rate  for  the  reiief  of  the  poor  made 
after  such  claim  as  aforesaid,  while  he  continues  to 
occupy  the  same  premises,  be  liable  to  the  same 
extent,  and  in  the  same  manner,  as  if  his  name 
had  been  put  on  such  rate." 
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proyisioiis  of  the  Act.  Now,  it  seems 
that  in  1874  the  defendant  and  his 
father,  and  Ijis  brother,  J.  T.  Williams, 
hecame  the  occupiers  of  certain  railway 
arches,  which  are  of  the  valne  sufficient 
to  qualify  each  of  them  to  be  elected  as 
yestrymen,  because  in  this  parish  (Bother- 
hithe)  261.  is  the  qualification,  and  that 
from  1874  down  to  the  time  of  the 
election  in  question,  for  the  purposes  of 
making  the  rates  the  name  of  the  father 
only  was  entered  in  rating  books  as  the 
occupier.  He  was  "  rated  or  assessed  " 
as  the  occupier  of  tenements  of  the  value 
of  not  less  than  251,  per  annum.  The 
fieither  being  rated  in  1874  and  1875,  it 
seems  that  he  carried  on  business  and 
occupied  these  premises  jointly  with  his 
son  in  the  name  of  Williams  &  Sou. 
Nevertheless,  the  rate  was  made  upon  the 
father  only,  and  from  time  to  time 
Williams  &  Son  paid  the  rates.  1  do  not 
think  that  can  have  any  effect  whatever 
upo^  this  case ;  the  fact  merely  of  paying 
the  rates  seems  to  me  to  be  a  matter  im- 
material to  the  issue.  But  on  the  11th  of 
April,  1876,  the  rate  in  question  was 
made,  and  under  the  head  of  "  occupier  " 
in  the  rating-book,  the  name  of  Reuben 
Henry  Williams  was  inserted.  Of  course 
that  means  prima  facie  Beuben  Henry 
Williams,  the  father  of  the  defendant. 

The  father  was  rated  upon,  and  the 
father  voted  on  the  strength  of  these 
tenements.  That  being  the  way  in  which 
the  rate  was  made  on  the  11th  of  April, 
it  appears  that  afterwards  the  defendant 
wrote  to  the  churchwardens  and  overseers 
of  the  parish  of  Botherhithe,  requesting 
that  his  name  should  be  placed  upon  the 
rate-book  as  partner  in  the  firm  of 
Renben  Henry  Williams  &  Son.  It  is  a 
somewhat  YBgxie  notice.  It  is  to  be 
assumed  for  the  purposes  of  this  case  that 
the  letter  was  sent,  but  it  was  not  acted 
upon,  and  the  rate  stood  as  before.  It 
seems  to  me  that  that  matter  also  is 
quite  inmiaterial  in  strengthening  this 
case  for  the  defendant.  In  the  following 
month,  that  is  in  May,  on  the  16th,  the 
election  for  vestrymen  of  the  parish  of 
Botherhithe  took  place.  There  were  nine 
vacancies,  and  the  result  was  that  the 
defendant  was  returned  along  with  the 
otlieTs.     The  defendant  was  objected  to, 
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and  the  inspectors  appointed  under  the 
18th  section  of  the  Act  declared  that  the 
defendant  was  duly  qualified  and  that  he 
was  elected;  besides  that,  there  was  a 
return  made  declaring  that  he  was  elected 
upon  that  occasion.  That  declaration 
was  made  on  the  17  th  of  May,  and  so 
matters  remained  until  the  rate  was  de- 
manded, and  it  was  demanded  of  the 
father  of  defendant  in  the  same  month. 
The  words  **  and  Son  "  "do  not  appear  on 
the  demand  note,  so  that  you  have  a  rate 
upon  the  ^Ei^ther,  and  the  demand  for  it 
made  upon  the  Mher.  1  think  that  is 
not  at  all  material.  Some  letters  pass 
after  that  time,  and  in  the  month  of 
July,  on  the  5th,  a  letter  is  sent  by  the 
defendant  to  the  churchwardens,  and 
another  on  the  26th  of  July,  requiring  the 
demand  note  to  be  altered.  It  was  altered, 
and  the  words  **  and  Son  "  were  added, 
and  the  rate  was  paid  by  **  Williams  A 
Son.^'  But  it  seems  to  me,  although 
that  rate  was  paid,  the  question  which 
must  be  decided  is,  whether  or  not  the 
defendant  was  rated  within  the  mean- 
ing of  the  6th  section  of  the  Act  in  the 
month  of  April,  1876,  because  no  altera- 
tion was  made  until  after  defendant  had 
sat  and  voted  in  the  vestry  on  the  6th  of 
June.  The  rate  was  paid  by  Williams  & 
Son  jointly  in  October,  but  we  must  come 
back  at  last  to  the  question  whether  or 
not  the  defendant,  at  the  time  when  he 
had  voted  at  the  vestry,  was  qualified  to 
sit  there.  That  matter  is  decided  by  the 
6th  section  of  the  Act.  'Several  cases  on 
the  point  were  cited,  but  I  shall  not 
take  up  time  by  going  into  them  at 
length,  because  it  seems  to  me  that  they 
cannot  be  distinguished  from  the  case  of 
Moss  V.  TJie  Overseers  of  St.  Micha^el^ 
Lichfield  (2),  which  was  an  action  brought 
under  the  2  Will.  4.  c.  45.  s.  27.  The 
facts  of  the  case  are  very  similar  to  the 
present  one,  and  I  do  not  see  that  there 
is  any  distinction  that  can  be  made  out 
between  the  qualification  in  that  and  in 
this  case.  In  that  case  J.  B.  Moss  was 
the  occupier,  and  he  claimed  a  vote  ;  but 
it  was  proved  that  he  occupied  jointly 
with  his  father  WiUiam  Moss,  with  whom 


56. 
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Goodhew  V.  Williama  (App,). 
he  had  occupied  the  premises  jointly  for 
more  than  twelve  months.  The  claimant 
paid  the  rate  with  his  own  hand.  It  is 
tme  the  rate  was  paid  by  him,  his  father 
being  the  person  whose  name  was  entered 
on  the  rate-book.  They  were  joint  occu- 
piers, and  as  we  have  already  seen,  the 
rate  was  paid  by  the  claimant.  That  was 
held  not  to  be  a  qualification.  The  6&7 
Vict.  0.  18,  only  applies  to  cases  of  in- 
accurate or  insufficient  descriptions  in  the 
rating-book,  and  the  case  instanced  by 
counsel  as  coming  under  that  Act,  really 
embraced  the  point  in  this  case.  In  this 
case  the  father  was  rated  and  voted.  If 
the  son  had  been  summoned,  the  father 
would  have  been  compelled  to  pay  the 
rate.  In  other  words,  the  son  was  not 
rated.  Is  there  anything  in  this  case 
which  will  admit  of  cases  of  larger  scope 
being  cited  ?  In  the  case  of  Ex  parte 
Ross  (3)  it  was  said  that  the  inspectors 
had  been  consulted,  and  determined  that 
the  plaintiff  had  been  duly  elected,  and  it 
was  contended  that  that  decision  was 
final.  But  upon  referring  to  that  case  I 
find  it  is  a  different  one  to  the  present 
altogether.  That  was  an  application  for 
a  mandamus  to  compel  the  inspectors  t^ 
disqualify  a  vestryman,  or  rather  a  can. 
didate  for  that  office.  It  seems  to  have 
been  admitted  that  the  party  seeking  to 
be  returned  was  not  duly  qualified.  He 
had  a  larger  number  of  votes  than  the 
other  vestrymen  who  were  returned,  but 
it  was  held  that  it  was  the  duty  of  the 
inspectors  to  ascertain  whether  or  not  the 
party  was  qualified ;  that,  in  fact,  they 
were  to  decide  upon  whether  a  person 
was  duly  qualified  to  act  as  a  vestxyman 
or  not.  The  application  to  the  Court 
was  for  a  mandamus  to  compel  the  in- 
spectors to  return  the  man  who  was  not 
duly  qualified.  The  Court  held  that  the 
inspectors  had  properly  returned  the 
vestrymen  who  were  qualified,  but  that 
they  could  not  return  a  vestryman  who 
was  not  properly  qualified.  If  the  in- 
spectors can  return  an  unqualified  person, 
that  person  is  exempt  from  penalties 
under  the  Act,  so  it  was  held  in  this  case, 
but  such  a  thing  seems  to  me  beside  the 

(8)  26  Law  J.  Rep.  Q.B.  312,  nom.  Regina  v. 
«.  Pancras,  7  E.  &  B.  964. 


intention  and  meaning  of  the  Act.  A 
person  must  be  assessed  and  rated  (I  oon- 
sider  the  terms  the  same),  and  he  must 
pay  the  rate  before  he  is  duly  qualified, 
in  the  present  case  the  party  intended  to 
be  rated  was  the  father,  and  it  seems  to 
me  that  there  is  no  ground  for  the  argu- 
ment that  this  case  might  justify  me  in 
holding  that  the  son  was  really  included 
in  the  rating.  I  think  he  is  not  qualified, 
and  that  the  plaintiff  is  entitled  to  recover 
the  penalty.  I  have  tried  to  find  whether 
it  was  possible  to  discover  that  the  de- 
fendant can  be  duly  qualified,  for  there 
can  be  no  doubt  that  he  had  the  qnali. 
fication,  but  his  name  was  not  on  the 
rate-book.  The  Act  relating  to  small 
tenancies  (32  &  33  Vict.  c.  41.  sec.  19), 
does  seem  at  the  first  view  to  secure  the 
defendant  in  this  case,  for  it  states  that 
any  occupier  whose  name  has  been 
omitted  from  the  rate-book,  shall  be  en- 
titled to  qualification  in  the  same  way  as 
if  his  name  had  been  entered.  But  this 
it  turns  out,  upon  the  authoriiy  of  the  case 
of  Oro88  V.  AUop  (4),  merely  refers  to  the 
third  and  fourth  sections.  However, 
that  question  and  AUop^a  Oase  may  be 
discussed  in  a  higher  Court. 

PhUbrick  and  /.  B.  Wright,— The  de- 
fendant was  assessed  within  section  6  of 
the  Act  18  &  19  Vict.  c.  120,  and  was 
therefore  qualified*  That  section  makes 
a  distinction  between  "  rated  "  and  "  as- 
sessed," and  it  is  enough  if  the  defendant 
has  either  qualification.  Even  if  the  de- 
fendant was  not  qualified,  his  subsequent 
payment  put  him  in  the  same  position  as 
if  he  was  actually  qualified — 19  &  20 
Vict.  c.  112.  s.  4.  Moreover  the  inspec- 
tors appointed  under  sections  15, 16, 17, 
18,  19  and  22  of  18  &  19  Vict.  c.  120, 
decided  that  the  defendant  was  quaHfied, 
and  their  decision  is  final.  They  referred 
to  The  Queen  v.  Huhne  (5)  ;  Moss  v.  The 
Overseers  of  8t,  MichaeVs,  Lichfield  (2) ; 
Ex  parte  Boss  (3). 

/.  BrowTiy  contra. — If  the  argument  on 
the  other  side  be  correct    the  penalty 


(4)  40  Law  J.  Rep.  C.P.  63 ;  s.  c.  Law  B«p. 
6  C  r*  316 

(5)  4  Q.B.  Rep.  636 ;  8.  c.  12  Law  J.  Rep.  M.C. 
100. 
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Goodkew  V,  Williams  {App,), 

danse  has  no  operation  as  it  can  always 
be  avoided  by  payment. 
Fhilbrich  in  reply. 

Bramwell,  L.J.  —  I  think  that  this 
jadement  must  be  affirmed.  The  de- 
fendant was  neither  rated  nor  assessed 
when  he  acted,  and  was  therefore  not 
capable  of  acting  or  being  elected.  I  do 
not  think  that  there  is  any  difference 
between  rating  or  assessing,  bnt  the  point 
is  an  immaterial  one.  It  is  odd  that  the 
penalty  danse  says,  "anyone  who  acU 
withont  qualification;"  it  does  not  say 
anything  about  election.  That  would 
apparently  lead  to  the  conclusion  that  as 
long  as  the  person  who  acts  is  qualified, 
^.,  he  might  act  with  impunity  though 
not  elected. 

Then  it  is  said  that  by  section  4  of  19 
&  20  Vict.  c.  112,  if  tne  events  there 
specified  took  place  after  the  person  is 
elected  and  acted  without  qualification, 
and  after  action,  even  while  the  sum- 
ming up  is  proceeding,  he  might  pro- 
cure for  himself  a  pardon.  That  I  think 
would  be  outrageous. 

Supposing,  then,  that  the  overseers  do 
enter  the  name  in  the  rate-book,  no  con- 
sequence ensues  curiously  enough ;  there- 
fore, unless  you  find  the  overseers  could 
benefit  him  by  so  doing,  he  would  be  in 
the  same  position  if  they  omitted  his 
name  as  if  they  put  it  on,  and,  therefore, 
from  the  date  of  the  neglect  or  refusal, 
whatever  he  did  would  be  justified  as  if 
he  was  on  the  rate,  and  a  subsequent 
entry  would  be  retrospective.  But  to  my 
mind  the  section  is  not  retrospective  as 
to  pardoning  past  offences,  but  only  ena- 
bling for  the  future,  i.  e.,  from  the  date 
of  the  application  and  refusal. 

There  is  another  point.  It  was  con- 
tended that  die  decision  of  the  inspectors 
was  final.  I  cannot  think  that  it  was. 
I  express  no  opinion  as  to  whether  they 
have  any  juris<£ction  to  enquire  into  the 
qualification  of  candidates  or  not,  but  I 
am  satisfied  that  their  decision  is  not 
finaL  Their  jurisdiction,  it  is  somewhat 
remarkable,  only  comes  into  play  if  there 
is  a  demand  for  a  poll.  If  there  is  no 
poll,  but  the  candidates  are  elected  by  a 
shew  of  hands,  in  that  case  it  is  clear 
there  is   no  judgment    that  cannot  be 


appealed  against,  and  it  would  be  the 
oddest  thing  in  the  world  if  the  in- 
spectors, who  are  only  chosen  when  there 
is  a  poll,  should  have  no  power  in  the 
other  case.  There  is,  moreover,  no  means 
of  knowing  how  the  inspectors  are  to  deal 
with  the  matter.  Supposing  quo  war- 
ranto  would  not  lie  here — I  do  not  know 
whether  it  would  or  not — ^then  you  would 
have  a  man  getting  on  without  qualifica- 
tion, and,  if  no  appeal,  no  means  of  oust- 
ing him.  K  the  proper  interpretation 
were  that  the  decision  of  the  inspectors 
was  to  be  final,  one  would  have  expected 
to  find  in  the  penalty  clause  words  ex- 
empting such  persons  as  have  been  found 
qualified  by  the  inspectors. 

Bbett,  L.J. — The  principal  question 
here  is  as  to  the  construction  of  section  54 
of  18  &  19  Vict.  c.  120.  I  think  the 
proper  construction  is  that  if  anyone  acts 
without  being  qualified  at  the  time  he 
acts  he  is  liable  to  the  penalty.  Now,  it 
is  said  that  the  defendant  was  qualified 
because  he,  it  is  said,  had  been  assessed 
though  not  rated;  that  depends  on  whether 
there  is  any  difference  between  "as- 
sessed" and  "rated."  In  section  6,  I 
think  that  as  the  word  "  assessed  "  is  left 
out  in  section  54,  the  two  words  probably 
mean  the  same  thing ;  but  if  not  the  de- 
fendant was  neither  assessed  nor  rated, 
so  the  point  is  immaterial.  I  agree  that 
a  man  must  be  assessed  before  he  is  rated, 
but  the  only  persons  who  can  assess  are 
the  overseers,  and  his  name  was  never 
before  them,  therefore  he  was  not  as- 


Bat  it  is  said  that  he  may  be  deemed 
qualified  in  consequence  of  section  4  of 
19  &  20  Vu5t.  c.  112.  Now,  I  should  be . 
sorry  to  doubt  that  if  a  person  claim  to 
be  put  on  the  register,  and  afterwards 
does  really  tender  or  pay  the  amount  of 
the  rate,  that  that  would  not  bring  him 
within  the  section.  I  think  it  would  be 
too  strict  to  say  that  he  must  pay  at  the 
time  he  claims.  But,  assuming  that  to  be 
so,  still  he  cannot  be  said  to  be  rated  with 
respect  to  any  acts  before  the  31st  of  July, 
the  day  appointed  by  the  Eegistration 
Acts  as  the  day  of  qualification.  The 
enquiry  usually  takes  place  in  September 
and  October,  but  it  has  never  been  sc^g- 
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jested  that  payment  after  the  31  st  of 
July  would  shew  that  the  claimant  was 
properly  qualified,  and  here  I  cannot 
think  that  the  defendant  is  properly  qua- 
lified within  section  54. 

There  then  comes  the  question,  sup- 
posing that  to  be  so,  is  not  the  decision  of 
the  inspectors  final  ?  I  liave  the  greatest 
doubt  whether  the  inspectors  have  any 
power  at  all  to  enquire  into  the  qualifi- 
cations of  the  candidate,  and  whether 
their  duty  is  not  merely  to  enquire  into 
the  formalities  of  the  papers  and  lists; 
but,  even  if  they  have  the  greater  duty, 
there  is  nothing  to  shew  that  there  is 
anything  to  make  their  decision  final.  I 
think,  therefore,  that  the  judgment  must 
be  affirmed. 

Cotton,  L.J.,  concurred. 

Judginent  ajjirmed. 


Solicitors  —  Bridger  &   Collins,  for  plaintiff; 
R.  Gr.  Chipperfield,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 

1877.  "] 

Nov.  22.  I  BEBGHEIM  V,  THE  GREAT  EASTERN 

1878.  f  RAILWAY  COMPANY.* 

Jan.  14.  J 

Oarrier  —  Liability  of  Railway  Gom- 
pany  as  Insurers — Passenger^s  Luggage 
taken  in  Carriage — Negligence, 

Railway  companies  are  not  insurers  of 
that  portion  of  a  passenger* s  luggage  which 
isy  at  his  request  or  with  his  consent^  placed 
in  the  same  carriage  in  which  he  travels  or 
is  about  to  travel ;  but  they  a/re  liable  for 
loss  or  injury  to  it  caused  by  their  negli- 
gence. 

Appeal  from  the  judgment  given  at  tho 
trial  before  Manistj,  J.,  and  a  common 
jury  at  the  London  sittings. 

The  plaintiff  took  a  ticket  at  the  Shore- 
ditch  station  of  the  defendants  for  Yar- 
mouth. He  arrived  early  at  the  station, 
and  wishing  to  have  some  refreshment 

*  Coram  Bramwell,  L.J. ;  Brett,  L.J. ;  and 
Cotton,  L.J. 


before  starting,  he  proceeded  to  the  car. 
riage,  and  after  seeing  his  bag  put  on  his 
seat  by  a  porter,  and  enquiring  of  him 
whether  it  would  be  safe,  to  which  the 
porter  replied  in  the  affinnative,  he  left 
the  carriage  and  went  to  the  refreshment 
room.  On  returning  to  the  carrriage  the 
bag  was  missing.  The  juiy  found  that 
there  had  been  no  negligence  on  the  part 
of  the  plaintiff  or  the  defendants,  and  the 
learned  Judge  gave  judgment  for  the 
defendants,  against  which  judgment  the 
plaintiff  now  appealed. 

Grantham  and  R,  E.  Webster,  for  the 
plaintiff,  cited  Gohen  v.  The  Soidh  Eastern 
Railway  Gompa/ny  (1),  Richards  v.  The 
London,  Brighton  and  South  Goast  Railway 
(2),  Butcher  v.  The  London  and  South 
Western  Railway  Gompany  (3),  Le  Gonteur 
V.  The  London  and  South  Western  Railway 
Gompany  (4),  Macrow  v.  The  Great  West- 
em  Railway  Gompany  (5),  Robinson  v. 
Dunmore  (6),  TaZley  v.  The  Great  Western 
Railway  Gmnpany  (7),  and  GhUiffe  v. 
Bourne  (8). 

Metcalfe  and  Lindsetl,  contra,  cited  Mid- 
dletony.  Fowler  (9),  Upshare  v.  Aidee (10), 
and  Hodges  on  Railways,  p.  614. 

Grantham,  in  reply. 

'    Gur.  adv.  vtdi. 

The  judgment  of  the  Court  was  de- 
livered by 

Cotton,  L.J. — His  Lordship,  after  stat- 
ing the  facts,  proceeded  to  read  the 
written  judgment  of  the  Court,  as  fol- 
lows : — 

It  has  been  found  that  neither  the 
company  nor  the  plaintiff  was  guilty  of 

(1)  45  Law  J.  Rep.  Exch.  298 ;  s.  c.  Law  Rep. 
1  Ex.  Div.  217 ;  on  appeal,  46  Law  J.  Rep.  Exch. 
417 ;  8.  c.  Law  Rep.  2  Ex.  Div.  253. 

(2)  7  Com.  B.  Rep.  839 ;  8.  c.  18  Law  J.  Rep. 
C.P.  281. 

(3)  16  Com.  B.  Rep.  13;  s.  c  24  Law  J.  Bep. 
C.P.  137. 

(4)  35  Law  J.  Rep.  Q.B.  40;  8.  c.  Law  Rep.  1 
Q.B.  54. 

(5)  40  Law  J.  Rep.  Q.B.  300  ;  s.  c.  Law  Rep. 
6Q.B.612. 

(6)  3  Bos.  &  P.  416. 

(7 
C.P.  44 


40  Law  J.  Rep.  C.P.  9 ;  s.  c  Law  Rep.  € 


(6) 

P.  ^ 

(8)  4Bmg.N.O.  314. 

(9)  1  Salk.  282. 

(10)  1  Comyn  25. 
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negligence.  The  company,  therefore,  can- 
not be  held  liable  nnless  they  are  to  be 
held  to  have  undertaken  the  liability  of 
common  carriers  in  respect  of  the  bag 
the  loss  of  which  is  the  cause  of  complaint 
in  this  action. 

The  liability  of  a  common  carrier  is,  as 
compared  with  that  of  other  bailees,  excep- 
tional. He  is  answerable  for  the  loss  of 
goods  introsted  to  him  as  such,  though  the 
loss  be  in  no  way  caused  by  any  default  on 
his  part.  He  is  considered  as  having  con- 
tracted to  insure — that  is  to  say,  as  having 
contracted  to  carry  and  deliver  safely  and 
securely  (the  act  of  God  and  of  the 
Queen's  enemies  excepted),  the  goods  ol 
which  he,  as  common  carrier,  is  bailee. 
The  reason  why  the  law  implied  that  this 
is  his  contract  was  that  the  carrier  had 
by  himself  or  his  servants  during  the 
bailment,  at  times  and  in  places  where  he 
could  not  even  be  supervised,  the  exclu- 
sive control  and  care  of  the  goods  intrusted 
to  him  by  the  owner,  and  that  the  law 
considered  it  necessary,  in  order  to  pre- 
vent frauds,  to  impose  on  those  who  con- 
tracted to  carry  goods  as  common  carriers 
the  obligation  also  to  undertake  to  insure 
their  safety.  The  rule  and  the  reason 
given  are  thus  stated  by  Lord  Chief  Jus- 
tice  Holt  in  Oogga  v.  Bernard  (11)—"  The 
law  charges  this  person  thus  intrusted  to 
carry  goods,  against  all  events  but  acts  of 
Qod  and  of  the  enemies  of  the  King.  For 
though  the  force  be  never  so  great,  as  if 
an  irresistible  multitude  of  people  should 
rob  him,  nevertheless  he  is  cnarg^ble. 
And  this  is  a  politic  establishment  con- 
trived  by  the  policy  of  the  law  for  the 
safety  of  all  persons,  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sorts 
of  persons,  that  they  may  be  safe  in  their 
ways  of  dealing ;  for  else  these  carriers 
might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealings  with 
them,  by  combining  with  thieves,*  &c.,  and 
yet  doing  it  in  such  a  clandestine  manner 
as  would  not  be  possible  to  be  discovered. 
And  this  is  the  reason  the  law  is  founded 
upon  in  that  point."  This  rule,  though 
stringent,  was  apparently  foanded  on  good 
flense.  But  if  this  implication  had  been 
applied  to  goods  of  which,  in  consequence 

(11)  LclRaTm.  909. 


of  the  act  of  the  owner,  the  carrier  had 
not,  during  their  carriage,  the  exclusive 
or  absolute  control  or  care,  it  would,  in 
our  opinion,  have  been  unreasonable.  So 
to  apply  it  would  have  been  to  extend  a 
contract  of  insurance  which  the  law  had 
originally  implied  because  the  carrier  had 
the  exclusive  or  at  least  absolute  control 
and  care  of  the  goods,  to  goods  as  to 
which  his  position  was  entirely  different. 
When  the  reason  for  raising  an  implied 
contract  does  not  exist,  the  implication 
ought  not  to  be  made,  and  in  none  of  the 
earlier  cases  which  dealt  with  and  esta- 
blished the  common  carrier's  liability  was 
a  contract  of  insurance  implied  in  respect 
of  goods  over  which  he  had  not  absolute 
control.  In  our  opinion,  as  regards  goods 
in  such  a  position,  no  such  contract  ought 
to  be  implied. 

The  next  question,  then,  is  whether  it 
can  be  said  that  goods  which,  at  the  re- 
quest of  a  passenger,  are  put  into  the 
carriage  in  which  he  travels,  are  under  the 
control  and  care  of  the  company  to  such  an 
extent  that  a  contract  of  insurance  on  the 
part  of  the  company  can  be  implied.  They 
are  put  into  that  carriage  because  they 
may  be  required  by  the  passenger  during 
the  journey ;  or  because  he  wishes  to  take 
special  care  of  them,  and  to  have  them 
under  his  eye ;  or  because  he  desires  to 
take  them  away  with  him  as  soon  as  the 
train  stops.  At  all  events,  they  are  put 
in  that  carriage  at  the  request  or  with  the 
consent  of  the  passenger  in  order  that  he 
may  have,  or  in  such  a  manner  that  he 
has,  some  control  over  them  during  the 
transit.  While  the  train  is  in  motion  the 
company  can  exercise  no  control  over  the 
goods-  as  distinct  from  the  control  they 
have  over  the  train.  There  may  be  in 
the  same  carriage  with  the  owner  of  the 
goods  other  persons  who,  by  reason  of 
the  passenger  s  own  negligence,  may  be 
tempted  or  enabled  to  injure  the  goods  or 
to  deprive  the  owner  of  them.  If  the 
company  are  in  respect  of  the  goods  liable 
as  common  carriers,  though  tHs  loss  may 
happen  by  no  default  of  theirs,  they  must, 
nevertheless,  make  good  the  loss ;  and  even 
if  the  loss  happens  by  reason  of  the  pas- 
senger's negligence  the  company  wiU  be 
liable  unless  they  can  fulfil  the  difficult 
burden  of  proving  that  the  negligence 
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of   the  passenger   occasioned  the  loss. 
This  would  not,  in  onr  opinion,  be  reason- 
able. 

But  it  was  urged  that,  at  least  when 
the  owner  is  reasonably  absent  from  the 
carriage  at  stations  during  the  journey, 
the  company  must  be  liable  as  common 
carriers  for  the  goods  of  the  passenger, 
and  that  the  contract  of  the  company  may 
be  considered  as  a  contract  of  insurance, 
with  an  exception  that  while  the  train  is 
in  motion,  and  the  owner  in  the  carriage 
with  some  charge  of  the  goods,  there 
should  be  a  different  liability.  But  this 
would  be  implying  a  new  form  of  contract 
entirely  different  from  the  contract  of  in- 
surance implied  in  the  case  of  a  common 
carrier. 

Again,  it  is  said  that  the  company  have 
been  held  to  be  common  carriers  of  pas- 
sengers' luggage,  which  is  put  into  the 
van  or  other  place » appropriated  for  the 
purpose,  and  from  this  it  is  argued  that 
the  company,  being  common  carriers  of 
some  passengers'  luggage  carried  in  a 
passenger  train,  are  so  of  all  such  luggage 
carried  in  the  train.  But  the  real  ques- 
tion is  whether,  as  regards  the  particular 
goods,  there  is  an  implied  contract  of  in- 
surance. This  must  depend  on  the  cir- 
cumstances under  which  these  goods  are 
carried,  and  though  the  company  do 
receive  some  passengers'  luggage  carried 
by  a  passenger  train  under  circumstances 
from  which  a  contract  of  insurance  can 
be  implied,  it  does  not  follow  that  this  is 
the  case  as  regards  articles  which,  though 
carried  by  the  same  train,  are  received 
and  carried  under  different  circumstances. 
As  regards  that  portion  of  a  passenger's 
l^gg^d  which  is  at  his  request  or 
with  his  consent  placed  in  the  same  car- 
riage in  which  he  is  to  travel,  we  think, 
for  the  reasons  given  above,  that  there  is 
no  sufficient  ground  npon  which  a  Court 
can  properly  make  a  presumption  that  the 
company  carry  them  under  a  liability  or 
implied  contract  to  carry  them  safely  at 
all  hazards,  the  act  of  God  and  of  the 
Queen's  enemies  alone  excepted. 

But,  then,  it  is  urged  that,  if  the  com- 
pany is  not  liable  to  the  extent  insisted 
on,  it  is  not  in  any  way  liable  for  the 
luggage  of  a  passenger  placed  at  his 
request  and  with  their  f£sent  in  the  car- 


riage in  which  he  is  to  travel,  and  that 
8U(m  an  entire  absence  of  liability  is  un- 
reasonable, and  therefore  the  only  reason, 
able  conclusion  is  to  imply  a  common 
carrier's  liabiHiy.  But,  in  our  opinion,  it 
cannot  properly  be  said  that  the  company, 
if  not  liable  as  common  carriers,  incur  no 
liability.  The  company  undertake  to  cany 
the  passenger ;  they  equally  undertake  Uy 
carry  his  goods  which,  with  their  consent, 
are  placed  with  him  in  the  carriage  in  which 
he  is.  And  they  are  not  gratuitous  bailees  of 
those  goods,  as  they  receive  them  into  their 
carriages  in  consideration  of  the  passen- 
ger paying  his  fore.  The  company,  there- 
fore, must,  according  to  ordinary  princi- 
ples, be  held  liable  for  loss  or  injury 
caused  by  their  negligence  in  respect  of 
those  goods  as  bailees  for  hire,  and  con- 
tractors to  carry.  The  company  have,  in 
fact,  the  same  liability  with  respect  to  the 
carriage  of  those  goods  as  they  have  with 
respect  to  the  carriage  of  the  passenger 
himself. 

This  is  our  view  on  principle;  it  re- 
mains for  us  to  consider  the  decisions 
bearing  on  this  question.  Gohen  v.  The 
South  Eastern  Railway  Oompany  (1)  is 
the  only  case  cited  wblch  came  before  a 
Court  of  Error.  The  question  in  that  case 
was  not  as  to  luggage  carried  by  the 
passenger  in  the  carriage  with  him ;  and 
all  that  the  Court  decided  was  that  the 
company  were  liable  for  the  loss  of  passen- 
gers' luggage  carried  in  the  same  train,  but 
not  in  the  same  carriage  with  him,  when 
occasioned  by  the  negligence  of  the  ser- 
vants of  the  company. 

The  plaintiff  dso  relies  on  Eohimon  v. 
Dimmore  (6).  The  decision  in  that  case 
is  not  in  point;  for  the  defendant  had 
expressly  contracted  that  the  goods  should 
be  safely  carried,  and  the  Court  held  that 
he  was  not  relieved  from  this  contract  by 
the  fact  of  the  plaintiff  sending  his  servant 
with  the  defendant.  It  is  true  that  Mr. 
Justice  Chambre,  in  giving  judgment, 
stated  that  it  had  been  held  that  a  coach 
proprietor  is  liable  as  a  common  carrier 
for  a  passenger's  luggage,  though  placed 
under  the  eye  of  the  passenger.  But  in 
such  a  case  it  is  obvious  that  the  servants 
of  the  coach  proprietors  did,  although  the 
passenger  was  on  the  coach,  retain  an 
absolute  control  over  the  goods  in  qnes- 
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tion  just  as  much  as  if  the  passenger  had 
not  been  there. 

The  cases  of  Le  Conteur  v.  The  Lotidon 
and  South  Westei-n  Railway  Company  (4), 
BiUcJier  v.  The  London  and  South  Western 
Railway  Company  (3)  and  Richards  v.  The 
London,  Brighton  and  South  Coast  Railway 
Company  (2),  may,  with  more  reason,  be 
relied  on  for  the  plaintiff.     These  were  all 
cases  where  the  claim  against  the  com- 
pany was  for  the  loss  of  articles  placed 
by  or  at  the  wish  of  a  passenger  in  the 
carriage  in  which  he  travelled  or  intended 
to  travel.      In    the    first   case,  though 
Judges  to  whose  opinion  great  weight  is 
du^  expressed  themselves  in  terms  which 
favour  the  contention  that  the  company 
are  liable,  the    decision  was    on  other 
grounds  in  favour  of  the  company,  and 
the  opinion  expressed  by  the  Judges  may 
be  explained  as  suggested  hy  Mr.  Justice 
Willes  in   Talley  v.  The  Great  Western 
RaUway  Company  (7).    In  the  other  cases 
of  Butcher  v.  The  London  and  South  Wes-  , 
tern  Railway  Company  (3)  and  Richards 
y.  TJie  London^  Brighton  and  South  Coast 
Railway   Company   (2),  the   judgments 
were  against  the  defendants,  and  were 
certainfy,  as  it  would  seem,  based  on  the 
view  that  the  company  in  each  case  were 
liable  as  common  carriers.    In  Butcher  v. 
The  London  and  South  Western  Railway 
Company  (3),  however,  there  was  some 
evidence  of  negligence  on  the  part  of  the 
company.  And  neither  of  these  cases  was 
before  a  Court  of  Error.    Moreover,  in 
the  later  case  of  Talley  v.   The  Great 
Western  Railway  Company  (7),  the  Court 
of  Common  Pleas  decided  that  the  de- 
fendant company  were  not  liable  for  the 
loss  of  a  portmanteau  placed  at  the  pas- 
senger's request  in  the  same  carriage  with 
him.     In  that  case  the  jury  had  found  the 
plaintiff  guilty  of  neghgence,  but  it  was 
apparently  only  in  neglecting  to  get  back 
into  the  carriage  into  which  his  portman- 
teau had  been  placed.     In  that  case*  Mr. 
Justice  Willes,  who  delivered  the  judg- 
ment of  the  Court,  pointed  out  the  dis- 
tinctions   of   fact  which  exist  between 
luggage  carried  in  the  ordinary  luggage 
van  under  the  immediate  control  of  the 
company,  and  articles  placed  by  the  pas- 
senger or  at  his  request  in  the  carriage 
wherein  he  is  to  travel,  and  shewed  that 
Vol.  47.— Q.B.,  CJP.  &  Exch. 
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his  opinion  was  that  the  company  are  not 
liable  as  absolute  insurers  of  articles  so 
placed,  but  are  only  liable  in  the  event  of 
negligence  in  some  part  of  the  duty  which 
pertamed  to  them. 

Under  these  cii*cumstances  we  are  of 
opinion  that  this  Court  is  not  bound  by 
the  authorities  to  decide  that  the  company 
are  liable,  if,  in  our  opinion,  the  company 
cannot  on  principle  be  held  to  have  under- 
taken the  liability  of  common  carriers  in 
respect  of  the  plaintiff's  bag,  that  is,  to 
have  contracted  to  become  insurers  of  it. 

For  the  reasons  above  stated  we  are  of 
opinion  that  they  did  not  so  contract,  and 
that  the  judgment  in  favour  of  the  com- 
pany should  be  affirmed. 

Appeal  dismissed. 


Solicitors— William  A.  Crump  &  Sod,  for  plaintiff; 
ShaWi  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1878.       1     BEOCKLEBANK  V.   THE   KINO's 
Feb.  28.   J       LYNN  STEAMSHIP  COMPANY. 

Security  for  Costs — Lisolvent  Plaintiff — 
Past  as  well  as  Future  Costs. 

After  an  action  had  been  set  down  for 
trial  the  plaintiff  became  insolvent  and 
filed  a  petition  for  liquidation: — Held, 
that  he  was  rightly  ordered  to  give  security 
for  past  (w  well  as  future  costs. 

Harvey  v.  Jacob  (1  B.  &  Aid.  169) 
followed.  Ozenden  v.  Cropper  (4  Dowl. 
P.O.  574)  not  followed.  The  Republic  of 
Costa  Bica  v.  Erlanger  (45  Law  J.  Hep. 
Chanc.  743)  distinguished. 

This  was  an  opposed  motion. 

The  action  was  brought  for  breach  of  a 
oharter-partv.  After  the  defence  had  been 
delivered  and  the  action  had  been  set  down 
for  trial,  the  plaintiff  filed  a  petition  for 
liquidation  of  his  affairs.  A  summons  was 
issued  by  the  defendant  calling  on  the 
plaintiff  to  shew  cause  why  he  should  not 
give  security  for  costs  of  the  trial.  The 
summons  came  on  to  be  heard  before  the 
Master,  who  ordered  the  plaintiff  to  give 
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Brooklehank  y,  Kin^s  Lynn  Steamship  Co,,  C.P. 
security  for  fntnre  costs,  the  amonnt 
being  fixed  at  hOl,  On  appeal,  it  was 
ordered  by  Field,  J.,  at  Chambers,  that 
the  matter  be  referred  back  to  the 
Master  to  settle  the  amonnt  of  security 
to  be  given  by  the  plaintiff,  on  the 
principle  of  covering  past  as  well  as 
rature  costs.  Against  this  order  the 
plaintiff  now  appealed. 

'Henry  Kisch,  for  the  plaintiff. — In 
Harvey  v.  Jacobs  (1),  security  for  costs, 
retrospective  as  well  as  prospective,  was 
ordered,  but  there  the  plaintiff  had  been 
convicted  of  felony,  and  was  actually  on 
his  way  to  transportation;  in  Ma>8on  v. 
Polhill  (2),  a  similar  order  seems  to 
have  been  made,  but  in  the  subsequent 
case  of  Oxenden  v.  Cropper  (3),  Patteson, 
J.,  refused  to  order  security  for  costs,  on 
the  ^und  that  the  costs  for  which 
secarity  was  asked  had  been  abeady 
incurred.  Under  the  Judicature  Act, 
1873,  s.  25.  sub-sec.  11,  the  rule  in 
equity  is  to  prevail.  The  old  rule  in 
equity  limited  the  security  to  the  amonnt 
of  lOOi.  Order  L7.  of  the  Judicature  Act 
(4)  extending  the  old  rule  came  under 
consideration  in  The  Republic  of  Oosta 
Eica  V.  Erlanger  (6),  where  James,  L.J., 
says :  "  For  the  1,000^.,  costs  already 
incurred,  no  security  can  be  given  within 
the  meaning  of  this  rule." 

AnsHey  for  the  defendant. — In  Oieenden 
V.  dropper  (3),  the  plaintiff  had  been 
confined  two  years  previously  in  the 
Fleet,  and  after  his  liberation  had  gone 
abroad,  and  the  defendants  ought  to 
have  applied  earlier  and  so  obtained 
security  for  the  costs  which  they  were 
then  seeking  to  obtain  retrospectively. 
This  application  has  been  made  as  early 
as  possible,  and  it  is  always  the  practice 
to  order  an   insolvent  plaintiff  to  give 

(1)  1  B.  &Ald.  169. 

(2)  2  Dowl.  P.O.  61 ;  s.  c.  2  Law  J.  Rep.  Exch. 
233. 

(3)  4  Dowl.  P.O.  674. 

(4)  By  Order  LV.  of  the  Rules  of  Court, 
February,  1876,  in  any  cause  or  matter  in  which 
security  for  costs  is  required,  the  security  shall 
be  of  such  amount  and  be  given  at  such  time  or 
times  and  in  such  manner  and  form  as  the  Court 
or  Judge  shall  direct 

(6)  46  Law  J.  Rep.  Chanc  743 ;  s.  c  Law 
Rep.  3  Chanc.  Diy.  62. 


secarity  for  costs — Malcolm  v.  Hodghmon 
(6).  In  Harvey  v.  Jacobs  (1),  where 
the  Court  ordered  security  for  past  as 
well  as  ^ture  costs.  Lord  Ellenborough, 
G.J.,  says:  *'K  the  attorney  has  snffi- 
cient  interest  in  this  action  to  go  on 
with  it,  he  may  find  the  security.  K  the 
defendant  proceeds  without  such  seen- 
rity,  he  will  be  in  as  bad  a  situation  as  if 
the  plaintiff  had  been  an  uncertificated 
bankrupt." 

[He  was  here  stopped  by  the  Court.] 

Denman,  J. — In  my  judgment,  Haroey 
V.  Jacobs  (1)  governs  ttiis  case,  for, 
although  the  plaintiff  had  there  been 
convicted  of  felony,  yet  the  principle  of 
the  decision — which,  as  I  gather  it,  is, 
that  as  soon  as  such  an  event  takes  place 
as  renders  it  probable  that  the  plaintiff 
will  be  carrying  on  a  suit  without  the 
prospect  of  being  able  to  pay  any  costs, 
then  the  defendant  is  entitled  to  securiiy 
—covers  the  present  application.  Harvey 
V.  Jacobs  (I)  decides  that  the  plaintiff  in 
such  a  case  is  entitled  to  security  for 
past  as  well  as  future  costs ;  and  there, 
moreover,  is  the  dictum  of  Lord  EUen- 
borough,  which  is  expressly  in  point 
with  the  present  case. 

The  case  of  The  Republic  of  Oosta  Rica 
V.  Erlanger  (6)  is  not  a  decisive  autho- 
rity  against  ^e  plaintiff's  application. 
In  that  case  the  application  was  properly 
refused  on  the  ground  that  the  difficulty 
of  obtaining  costs  from  the  plaintifib  and 
the  doubt  of  their  ability  to  pay  the 
costs  existed  to  the  knowledge  of  the 
defendant  from  the  very  beginning,  and 
consequently  he  ought  to  have  applied 
earlier — an  argument  that  does  not  apply 
to  the  present  case.  In  xny  opinion, 
therefore,  that  case  is  distinguishable, 
and  Harvey  v.  Jacobs  (1)  is  in  point. 

LiKDLET,  J. — I  am  of  the  same  opinion. 
The  present  application,  to  my  mind, 
turns  on  a  question  of  principle,  and  is 
untouched  by  the  Judicature  Act,  1873, 
s.  25.  (sub-sec.  11).  (henden  v.  Orovper 
(3)  is  in  favour  of  the  plaintiff's  appuca* 
tion,  but  it  is  opposed  to  Ha/rvey  v. 
Jacobs  (1)  and  Mason  v.  PolkiU  (2), 
both  of  which  appear  to  have  been 
(6)  Law  Rep.  8  Q.6.  209. 
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argued  before  the  full  Court,  and  there* 
fore  it  does  not  appear  to  us  to  be  a  case 
on  which  we  should  act. 

The  practice  in  Chancenr  is  well 
settled: — "K  the  plaintiff,  after  filing  a 
bill,  leave  the  kingdom  for  the  purpose 
of  settling  in  foreign  parts,  it  is,  at  any 
stage  of  the  cause,  ground  that  he 
shall  give  security  for  costs — Wylie  v. 
Elites  (7),  Kennaway  v.  Tripp  (8) ;  but 
the  application  must  be  made  as  early  as 
possible  after  the  defendant  has  become 
apprised  of  the  fact " — 1  BanieVs  Ohane. 
Practice,  32,  5th  ed.  In  The  Republic  of 
Casta  Bica  v.  Erlanger  (5)  it  is  obvious 
why  the  observation  referred  to  was  made 
by  James,  L.J.  The  plaintiffs  resided 
without  the  jurisdiction,  and  the  defend- 
ant, who  was  well  aware  of  this,  did  not 
think  it  worth  while  to  apply  before. 
Two  years  after  the  bill  was  filed  he  for 
the  first  time  asks  for  security  for  costs  ; 
then  when  the  point  is  argued  and  it  is 
asked  what  security  is  he  entitled  to, 
James,  L.  J.,  says,  "  No  security  for  costs 
previously  incurred  can  be  given.*'  That 
case  is  not  opposed  to  the  view  we  are 
now  taking,  and  our  judgment  will  be 
for  the  defendant. 

Judgment  for  the  defenda/nt. 


Solicitors — Kisch,  Son  &  Hanbury,  for  plaintiff; 
Flux  &  Leadbitteri  for  defendant. 
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[IN   THE  COMMON  PLEAS  DIVISION.] 

USILL  V.   HALES. 
USILL  t;.  6BEARLET. 
USILL  V,  CLARKE. 

lAbel — Privilege — Bepori  of  Ex  parte 
Proceedings  hejore  a  Magistrate  in  a  Police 
Court — Jurisdiction. 

The  ride  that  the  publication  of  a  fair 
arid  correct  report  of  proceedings  taking 
place  in  a  public  Court  of  Justice  is  privt- 

(7)  11  Beav.  99;  s.c.  17  Law  J.  Rep.  Chanc. 
378. 

(8)  11  Bear.  588;  s.c  18  Law  J.  Kep.  Chanc. 
298. 


leged,  extends  to  proceedings  taJdng  place 
publicly  before  a  magistrate,  though  such 
proceedings  consist  of  an  ex  parte  applica^ 
lion  for  a  criminal  summonSy  terminating 
vn  the  refusal  by  the  magistrate  to  proceed 
with  the  charge  on  the  ground  that  on  the 
facts  stated  he  had  no  jurisdiction. 

Three  men  who  had  been  employed  by 
the  plaintiff,  a  civil  engineer,  in  the  con^ 
struction  of  a  railway,  applied  to  a  inagis- 
trate  in  open  Court  for  criminal  process 
against  the  plaintiff,  alleging,  that  as  they 
had  not  been  paid  their  wages,  while  the 
plaintiff  had  been  paid,  they  considered  he 
had  been  guilty  of  a  crimuial  offence  in 
withholding  their  money.  The  magistrate 
refused  the  summons,  considering  that  he 
had  no  jurisdiction.  The  defendants  after- 
wards  published  a  report  of  the  proceedings 
which  the  jury  found  was  a  fair  amd  correct 
-report  of  what  occurred: — Held,  that  the 
report  was  privileged. 

Curry  V.Walter  (1  Bos.  &  P.  525  ;  s.  c. 
1  Esp.  456 ;  and  Lewis  v.  Levy  (E.  B.  <fc 
E.  537 ;  B.  c.  27  Law  J.  Rep.  Q.B.  282) 
followed. 

These  were  actions  for  libel  brought 
by  the  plaintiff  against  the  three  defen- 
dants as  printers  and  publishers  of  three 
daily  papers,  viz.,  the  Daily  News,  the 
Standard,  and  the  Morning  Advertiser, 
to  recover  damaffes  on  account  of  alleged 
libels  contained  in  those  newspapers. 

The  alleged  libel  was  the  following 
report,  which  was  published  by  the  de- 
fendants in  their  respective  newspapers : — 

"Westminster. — Three  gentlemen,  civil 
engineers,  were  among  the  applicants  to 
Mr.  Woolrych  yesterday,  and  they  ap. 
plied  for  criminal  process  against  Mr. 
Usill,  a  civil  engineer,  of  Great  Queen 
Street,  Westminster. 

"  The  spokesman  stated  that  they  had 
been  engaged  on  the  survey  of  an  Irish 
railway  by  Mr.  Usill,  and  had  not  been 
paid  what  they  had  earned  in  their 
various  capacities,  although  from  time  to 
time  they  had  received  small  sums  on 
account,  and  as  the  person  complained  of 
had  been  paid,  they  considered  he  had 
been  guilty  of  a  criminal  offence  in  with- 
holding their  money. 

'*  Mr.  Woolrych  said  it  was  a  matter 
of  contract  between  the  parties,  and  al* 
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though  on  the  face  of  the  application 
they  had  been  badly  treated,  he  must 
refer  them  to  the  County  Court. 

**  The  applicant  said  he  could  not 
afibrd  to  go  through  so  expensive  a 
process.  Would  the  magistrate  grant 
them  process  under  the  Employers  and 
Workmen  Act  ? 

"Mr.  Woolrich,  after  consideration, 
said  the  Act  clearly  defined  the  class  of 
workmen  that  could  recover  in  a  police 
court,  and  the  applicants  did  not  come 
under  any  of  those  definitions.  The  ex- 
pense of  the  County  Court  proceeding 
would  not  be  very  much." 

At  the  trial  the  jury  found  the  report 
to  be  a  fair  and  correct  report  of  what 
occurred  before  the  magistrate,  and  the 
learned  Judge  (Cockburn,  L.C.J.)  ruled 
the  report  to  be  privileged,  giving  the 
plaintiff  leave  to  move  to  set  this  ruling 
aside.  The  plaintiff  having  obtained  a 
rule  accordingly — 

The  Solicitor. Qeneral  {Sir  H:  Giffard) 
and  BremneTy  for  the  defendant  Hales. 
The  SolicitoT'Oeneral  and  Yelverton,  for 
the  defendant  Brearley.  The  Solicitor- 
General  and  Bamardy  for  the  defendant 
Clarke,  shewed  cause  (on  Jan.  29,  30) 
against  the  above  rule. — There  is  no 
difference  between  the  reports  of  pro- 
ceedings  in  superior  Courts  and  inferior 
Courts — Lewis  v.  Levy  (1)  ;  therefore  the 
question  depends  on  the  broad  proposi- 
tion that  a  report  of  the  proceedings  of 
a  Court  of  Justice  is  privileged  if  sub- 
stantially fair  and  correct ;  this  principle 
was  settled  in  Gurry  v.  Walter  (2),  a 
case  which  was  afterwards  referred  to 
with  approbation  by  Lawrence,  J.,  in 
The  King  v.  Wright  (3). 

[Lord  Coleridge,  C.J. — Have  you  any 
authority  in  point  in  which  an  applica- 
was  made  to  an  inferior  Court  which  had 
not  jurisdiction  ?] 

In  Bulkley  v.  Wood  (4)  it  is  laid  down 
that  if  a  man  charges  another  with 
felony  or  of  piracy,  in  a  bill  in  the  Star 

(1)  E.  B.  &  E.  637  ;  8.  c.  27  Law  J.  Rep.  QJ5. 
282.  ^ 

(2)  1  Boa.  &  P.  626;  reported  at  Nisi  Prius 
1  Esp.  466. 

(8)  8  Term  Rep.  293. 

(4)  4  Rop.  14b;  8.  c  1  Vin.  Abr.  389. 


Chamber,  whereof  the  Court  has  no  juns- 
diction,  an  action  lies;  but  in  Lc^  v. 
Ki7ig  (5)  on  the  same  page,  the  Court 
said,  that  notwithstanding  what  is  re- 
ported in  4  Rep.  146  in  Buckley^s  Gase^ 
it  was  held  that  want  of  jurisdiction  will 
not  make  a  Hbel.  Li  the  present  case 
the  magistrate  had  jurisdiction.  There 
was  no  comment  and  the  report  has 
been  found  by  the  jury  to  have  been  fair. 
Levris  v.  Levy  (1),  Popham  v.  Pickbum 
(6),  By  alls  v.  Leader  (7),  and  Wason  v. 
Walter  (8),  were  also  referred  to. 

Serjeant  Ballantyne  and  Shortt,  for 
the  plaintiff,  in  support  of  the  rule. — 
Gurry  v.  Walter  (2)  was  not  fnlly 
discussed,  it  differs  also  in  being  an 
account  of  a  proceeding  in  a  superior 
Court,  and  in  Duncwn  v.  ThwaUes  (9), 
Abbott,  C.J.,  referring  to  that  case,  says, 
"  It  has  not,  however,  received  the  sanc- 
tion of  subsequent  Judges."  Li  Duncan 
V.  ThwaUes  (9),  the  report  of  the  pro- 
ceedings before  the  magistrate  was  held 
to  be  not  privileged ;  but  in  the  present 
case  there  was  not  a  judicial  proceeding 
within  any  of  the  cases  cited,  for  the 
magistrate  had  no  jurisdiction.  Li  Lewis 
y.  Levy  (1),  it  is  said  that  *'  if  magistrates, 
while  occupying  the  bench  from  which 
magisterial  business  is  usually  adminis- 
tered, they,  under  pretence  of  giving 
advice,  publickly  hear  slanderous  com- 
plaints, over  which  they  have  no  juris- 
diction, although  their  names  may  be  in 
the  commission  of  the  peace,  reports  of 
what  pass  before  them  are  as  little 
privileged  as  if  they  were  illiterate  me- 
chanics assembled  at  an  ale-house. ' '  That 
case,  which  extends  the  privilege  further 
than  any  previous  case,  only  lays  down 
this  proposition,  that  a  report  of  proceed- 
ings  before  a  magistrate  who  is  compe- 
tent to  enquire  into  the  charge  is  privi- 
leged, and  even  then  the  proceeding 
would  have  to  be  one  where  both  par- 
ties were  present;  but  here  the  magis- 

(6)  1  Vin,  Abr.  389. 

(6)  7  Hurl.  &  N.  891 ;  8.  c.  31  Lav  J.  Rep. 
Exch.  133. 

(7)  36  Law  J.  Rep.  Exch.  186  ;  8,  c  Lav  Rep. 
1  Exch.  296. 

(8)  38  Law  J.  Rep.  Q.6.  34 ;  8.  c  Law  Rep. 
4  Q.n.  7n. 

(U)  3  B.  &  C.  666. 
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trate  was  not  competent  to  enquire  into 
the  matter,  for  he  had  no  jurisdiction. 

[Lord  Coleridge,  C.J. — It  is  the 
nature  of  the  charge,  and  not  the  facts, 
which  found  the  jurisdiction.] 

Here,  however,  the  magistrate  says,  "I 
have  no  jurisdiction,"  then  the  report  can- 
not be  privileged — McGregor  v.  Thwaites 
(10).  These  applications  are  usually  made 
in  private ;  if  the  magistrate  chooses  to 
use  his  Court  as  a  private  room  he  does 
not  make  the  proceedings  public.  There 
was  here  no  judicial  proceeding,  only  a 
defamatory  statement  behind  the  back  of 
the  plaintiff,  and  the  proceeding  differs 
from  those  where  something  was  begun 
before  the  magistrate,  as  here  there  was 
no  commencement  or  ending.  Ah  initio 
the  magistrate  declines  to  investigate 
whether  the  charge  is  true  or  false  as 
having  no  jurisdiction  to  do  so.  More- 
over it  was  an  ex  parte  statement,  and 
therefore  not  privileged — TJie  Queen  v. 
Lee  (11),  The  Queen  v.  Fisher  (12)  ;  see 
also  The  King  v.  Fleet  (13),  Duncan  v. 
Thwaites  (9)  ;  and  in  Hoare  v.  Silver^ 
lock  (14),  Maule,  J.,  in  giving  judgment 
expressly  excepts  reports  of  ex  parte  pro- 
ceedings  in  Courts  of  Justice  from  pri- 
vilege; see  also  per  Coleridge,  J.,  and 
Wightman,  J.,  in  Davidson  v.  Dunca/n 
(15). 

Reports   of   speeches    of   counsel    as 

part  of  the  proceedings  in  a  case  were 

privileged  for  the  reason  given  in  The 

King  v.  Brice  (16),  where  a  prosecutor 

on  an  indictment  claimed  as  a  right  to 

address  the  jury,  it  was  held  that  in  a 

criminal  prosecution,   instituted  in   the 

interests  of  the  public,  in  the  name  of 

the  king,  and  not  to  gratify  the  objects 

of    an  individual,  a  prosecutor  had  no 

rig^ht  to  address  the  jury.     "  Counsel," 

it     was  said  in  the  judgment    of    the 

Court  (who  are  in  some  measure  under 

the    control  of  the    Court),  '*have  this 

(10)  3B.&C.  24. 

(11)  6E8p.  123. 

(12)  2CAmpb.  563. 

(13)  lB.&Ald.  379. 

(14)  9  Com.  B.  Rep.  20 ;  s.  c.  19  Law  J.  Rep. 
C.P.  215. 

(15)  7  E.  &  B.  229 ;  s.  c.  26  Law  J.  Rep.  Q.B. 
104. 

(16)  2  B.&  AId.60C. 
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privilege  allowed  them;  because  Jfrom 
their  professional  education  and  habits 
of  business,  it  is  to  be  expected  that 
they  will  not  state  to  the  jury  anything 
but  what  is  fit  to  hear."  See  also 
Millisch  V.  Lloyd  (17).  But  a  report  of 
a  case  merely  "as  stated  by  counsel," 
and  not  giving  the  evidence,  has  been 
held  not  privileged — Saunders  v.  Mills 
(18).  Ought  a  privilege  denied  in  such 
a  case  be  accorded  to  the  report  of  a 
speech  made  by  the  person  himself  who 
is  aggrieved  or  fancies  himself  so  P  Ap- 
plications  for  criminal  informations  can 
only  be  made  by  counsel,  whereas  a  sum- 
mons may  be  applied  for  by  the  prose- 
cutor. Moreover  these  applications  by 
counsel  have  always  to  be  made  on  affida- 
vits, whereas  a  prosecutor  is  hampered 
by  none,  and  not  being  under  any  con- 
trol can  make  any  defamatory  statement 
they  choose  before  a  magistrate,  with  a 
view  to  obtaining  a  report  in  the  public 
newspapers,  and  thus  great  injury  might 
be  done  to  an  individual  without  the 
general  advantage  to  the  country  in 
having  these  proceedings  made  public, 
which  in  the  words  of  Lawrence,  J.,  in 
The  King  v.  Wright  (3),  "more  than 
counterbalances  inconvenience  to  the 
private  persons  whose  conduct  may  be 
the  subject  of  such  proceedings." 

It  is  not  necessary  for  the  plaintiff  to 
contend  that  whore  a  magistrate  enter- 
tains an  application  and  proceeds  to  in- 
vestigate a  charge  in  a  case  where  he 
really  has  no  jurisdiction,  a  report  of 
what  takes  place  would  not  be  privileged. 
All  that  it  is  contended  for  is  that  where 
a  magistrate  refuses  to  enter  upon  any 
investigation  of  the  truth  or  falsity  of 
the  charge  made  on  the  ground  openly 
expressed  by  him  that  he  has  no  juris- 
diction to  do  so,  and  sends  the  applicant 
to  some  other  Courfe  where  the  truth  or 
falsity  of  the  charge  can  be  investigated 
and  determined,  then  the  newspapers 
should  not  publish  what  is  and  must  re- 
main— till  investigated  by  the  proper 
tribunal — ^mere  defamatory  matter  uttered 
behind  the  back  of  the  persons  attacked. 
No  public  interest  requires  such  a  publi- 

(17)  13  Cox  C.C.  675. 

(18)  6  Bing.  213;  8.  c.  8  Law  J.  Bep.  C.P.  24. 
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cation,  whilst  irreparable  private  injury 
may  be  done  by  means  of  it. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  role  shoald  be  discharged.  One 
case  only  has  been  argued,  and  as  it  has 
been  agreed  that  the  judgment  in  one 
case  shall  bind  the  other  two,  the  three 
rules  will  be  discharged.. 

This  was  an  action  against  a  news- 
paper for  a  hma  fide  and  fair  report  of  a 
proceeding  before  a  magistrate.     Three 
persons  who   had  been  employed  by  a 
civil  engineer  upon  an  Irish  railway,  and 
who  had  heard  that  this  civil  engineer 
had  been    paid  whilst  they  themselves 
had  not,  went  before  a  police  magistrate 
in  London    and    applied    to  him  for  a 
summons — ^which,  for  the  purposes  of  my 
judgment,  I  must  take  it  was  applied  for 
under  the  Employers  and  Workmens  Act 
— ^to  compel  the  engineer,  who  was  the 
plaintiff  in  this  action,   to  pay  over  to 
them  the  money  he  was  alleged  to  have 
received.     If  there  had  been  materials 
upon  which  the  magistrate  thought  the 
case  had  been  made  out  he  would  have 
had  jurisdiction  to  issue  this  summons  ; 
or,  in  other  words,  supposing  the  com- 
plainants had  substantiated  their  com- 
plaint, he  would  have  had  jurisdiction  to 
issue  an  order  under  the  Employers  and 
Workmens  Act.     In  the  result  the  facts 
shewed  the  magistrate  he  had  no  power 
to  issue  a  summons  or  order  under  the 
Employers  and  Workmens  Act,  and  there- 
fore in  a  certain  sense  the  application  was 
made  to  him  with  regard  to  a  matter 
in  which  he  had  no  jurisdiction.     But  it 
has  long  been  held,  and  properly  held, 
that  it  is  not  the  result,  but  the  nature 
of  the  application  made  to  a  magistrate 
which  founds  his  jurisdiction ;  and  that 
whenever  there  is  an  application  made  to 
a  magistrate  on  a  matter  over  which  he 
has  jurisdiction,  he  has  then  jurisdiction 
for  the  purpose  of  ascertaining  whether 
the  facts  make  out  a  case  for  the  exer- 
cise of  that  jurisdiction;  the  distinction 
between  the  cases  where  there  is  an  in- 
herent want  of  jurisdiction  on  account  of 
the  nature  of  the  complaint,  and  what 
may  be  called  want  of  jurisdiction,  be- 
cause the  facts  do  not  make  out    the 
charge,  is  very  well    explained   in   The 


Queen  v.  Po2^(m(  19),  founded  on  the  case 
of  Brittain  v.  Kinaird  (20),  which  has 
come  to  be  the  locus  dassicus  of  Sir  J. 
Richardson. 

Therefore,  in  this  matter  I  must  take 
it  that  the  magistrate  had  jurisdiction  to 
enter  upon  the  enquiry.  What  was  then 
done  can  only  be  described  as  a  judicial 
proceeding,  for  it  was  a  proceeding 
before  a  Jud^e  who,  as  far  as  the  juris- 
diction went,  nad  jurisdiction  to  conduct 
it.  This  seems  clear  upon  principle  and 
upon  authority. 

If  so,  this  is  prima  facie  a  privil^ed 
publication,  and  it  is  too  late  now  to 
enquire  whether  the  rule  of  privilege 
does  or  does  not  extend  to  the  publica- 
tion of  such  proceedings  ;  for  it  has  been 
laid  down  again  and  again  in  broad 
terms  that  the  publication  of  proceedings 
in  a  Court  of  justice  is  privileged  if  the 
report  of  such  proceedings  be  fair  and 
honest ;  and  the  report  in  this  case  has 
been  found  so  to  be. 

An  attempt,  however,  has  been  made 
to  distinguish  this  case  by  bringing  it 
within  a  qualification  that  has  been 
undoubtedly  grafted  upon  the  general 
proposition — viz.,  that  this  is  an  ese  parte 
or  preliminary  proceeding.  No  doubt 
the  term  has  been  frequently  used  by 
Judges  of  great  eminence,  sometimes 
affirmatively  in  saying  that  an  ex  parte 
proceeding  is  not  privileged,  and  some- 
times negatively  in  saying,  "  This  being 
a  proceeding  not  ex  parte,  is  privileged;" 
and  I  do  not  doubt  that  if  the  argument 
of  the  plaintiff's  counsel  had  been  ad- 
dressed to  the  Court  sixty  or  seventy 
years  ago  it  might  have  met  with  a 
different  result  than  that  which  it  is  about 


(19)  1  Q.B.  Rep.  66. 

(20)  1  B.  &  B.  432.  BHttain  v.  Kinnaifd  waa 
the  case  of  a  conyiction  under  the  Bumboat  Act, 
"  for  unlawful  possession  of  certain  stores  in  a 
certain  boat."  The  boat  in  question,  which  was 
in  consequence  seized,  was  a  decked  vessel  of 
thirteen  tons,  and  it  being  asked  shall  the 
magistrate,  hj  calling  a  seventy-four  ship  a  bout, 
give  himsdf  jurisdiction  and  preclude  enqairv  ? 

Bichardson,  J.,  commenced  his  judgment  thus : 
V  Whether  the  vessel  in  question  were  a  boot  or 
no,  was  a  fact  on  which  the  magistrate  was  to 
decide,  and  the  Mlacj  lies  in  assuming  that  tlie 
&ct  which  the  magistrate  has  to  decide  is  that 
which  constitutes  his  jurisdiction.** 
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to  meet  with  to-day.  In  such  a  case  as 
The  King  v.  Fleet  (13),  and  also  in  other 
cases  cited  in  Starhie  on  Libel  (21),  the 
judgments  of  the  great  Judges  who  there 
speak  lay  down  the  rule  that  an  ex  parte 
or  preliminary  proceeding  is  not  privi- 
leged upon  the  ground,  good  or  bad, 
that  it  is  very  hard  on  an  individual  to 
have  a  matter  stated  against  him  behind 
his  back  and  reported  in  the  public 
papers  with  no  means  of  answering 
it ;  and  there  are  strong  observations  in 
Duncan  v.  Thwaitea  (9)  which  go  far  to 
maintain  that  proposition.  There  is  also 
a  dictum  of  one  of  the  greatest  authorities 
— ^namely.  Lord  Eldon,  than  whom  there 
are  few  greater  lawyers,  "  That  he  recol- 
lected the  time  when  it  would  have  been 
matter  of  surprise  to  every  lawyer  in 
Westminster  Hall  to  learn  that  the 
publication  of  ex  pa/rte  proceedings  was 
Ic^  **— Starhie  on  Libel  (22). 

But  we  are  not  now  living  within  the 
shadow  of  those  cases,  and  it  is  idle  to 
deny  that  in  cases  decided  since  that 
time  learned  Judges  have  come  to  con- 
clusions which  it  is  not  for  me  to  say  are 
inconsistent,  but  which  at  best  appear  to 
my  mind  irreconcilable  with  those  cases. 
I  find  excellent  good  sense  in  the  judg- 
ment of  the  Court  of  Queen's  Bench  in 
the  case  of  Wason  v.  Walter  (8),  and 
there  is  a  passage  in  it  which  I  should 
desire  to  adopt : — 

**  Whatever  disadvantages  attach  to  a 
system  of  unwritten  law,  and  of  these  we 
are  fully  sensible,  it  has  at  least  this 
a^vanta^  —  that  ite  elasticity  enables 
those  who  administer  it  to  adapt  it  to 
the  varjring  conditions  of  societv  and  to 
the  requiremente  and  habits  of  the  age 
in  which  we  live,  so  as  to  avoid  the 
inconsistencies  and  injustice  which  arise 
'when  the  law  is  no  longer  in  harmony 
'with  the  wante  and  usages  and  interests 
of  the  generation  to  which  it  is  imme- 
diately applied.  Our  law  of  libel  has  in 
many  respects  only  gradually  developed 
itself  into  anything  like  a  satisfactory 
and  settled  form.  The  full  liberty  of 
public  writers  to  comment  on  the  con- 
duct and  motives  of  public  men  has  only 

(21)  4Ui  ed.  p.  190. 

(22)  4th  ed.  p.  191  note  (9). 
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in  very  recent  times  been  recognised. 
Commente  on  government,  on  ministers 
and  officers  of  state,  on  members  of  both 
Houses  of  Parliament,  on  Judges  and 
other  public  functionaries  are  now  made 
every  day  which  half  a  century  ago 
would  have  brought  down  fine  and  im- 
prisonment  on  publishers  and  authors. 
Yet  who  can  doubt  that  the  public  are 
gainers  by  the  change,  and  that,  though 
injustice  may  often  be  done,  and  though 
public  men  may  often  have  to  smart 
under  the  keen  sense  of  wrong  inflicted 
by  hostile  criticism,  the  nation  profite  by 
public  opinion  being  thus  freely  brought 
to  bear  on  the  discharge  of  public  duties  ? 
Again,  the  recognition  of  the  right  to 
publish  the  proceedings  of  Courts  of 
justice  has  been  of  modem  growth.  Till 
a  comparatively  recent  period  the  sanc- 
tion of  the  Judges  was  thought  necessary 
for  the  publication  of  the  decisions  of 
the  Courts  upon  pointe  of  law.  Even  in 
quite  recent  days  Judges,  in  holding 
publication  of  the  proceedings  of  Courts 
of  justice  lawful,  have  thought  it  neces- 
sary to  distinguish  what  are  called  ex 
parte  proceedings  as  a  probable  excep- 
tion from  the  operation  of  the  rule.  Yet 
ex  parte  proceedings  before  magistrates, 
and  even  before  this  Court — as,  for  in- 
stance, on  applications  for  criminal  in- 
formations—  are  published  every  day; 
but  such  a  thing  as  an  action  or  indict- 
ment  founded  on  a  report  of  such  an  ex 
parte  proceeding  is  unheard  of,  and  if 
any  such  action  or  indictment  should  be 
brought,  it  would  probably  be  held  that 
the  true  criterion  of  the  privilege  is,  not 
whether  the  report  was  or  was  not  ex 
paHe,  but  whether  it  was  a  fair  and 
honest  report  of  what  had  taken  place, 
published  simply  with  a  view  to  the  in- 
formation of  the  public,  and  innocent  of 
all  intention  to  do  injury  to  the  reputa- 
tion of  the  party  affected  "  (23). 

To  the  principle  and  line  of  argument 
of  that  passage  and  to  the  accuracy  of 
that  last  statement  I  entirely  adhere,  and 
true  it  is  that  in  important  cases  ex  paHe 
proceedings  are  reported — for  instance, 
in  the  course  of  enquiries  before  coroners 

(23)  38  Law  J.  Pep.  Q.6.  at  p.  44 ;  8.  c  Law 
Rep.  4  Q.6.  at  pp.  93,  94. 
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cases  are  reported  from  day  to  day  in 
the  newspapers  which  in  early  times 
wonld  have  been  excepted  from  privi- 
lege, but  it  is  nn  heard  of  that  persons 
affected  by  such  reports,  if  bona  fide, 
may  bring  an  action. 

This  element,  then,  seems  to  be  intro- 
duced into  the  determination  of  these 
cases — that  there  is  a  certain  elasticity 
(development  is  perhaps  the  more  cor- 
rect word)  to  be  applied  to  questions  of 
privilege,  and  Courts  have  from  time  to 
time  to  apply  what  they  consider  is  the 
good  sense  of  the  rules  which  exist  to 
cases  which  have  not  been  positively 
decided  to  have  come  within  them. 

If  there  had  been  a  case  in  point  with 
the  present  in  which  the  jury  had  found 
that  the  report  of  the  proceedings  was 
bona  fide,  honest  and  fair,  and  a  Court  of 
co-ordinate  jurisdiction  had  held  the 
publication  to  have  been  not  privileged, 
I  would  gladly  have  acted  upon  it ;  for  I 
do  not  disguise  that  my  own  judgment 
is  not  at  all  satisfied  with  the  enormous 
advantage  to  the  public  which  is  repre- 
sented as  resulting  from  the  piuctice  of 
reporting  abortive  proceedings  which 
arise  from  petty  and  personal  disputes. 
But,  nevertheless,  the  duty  of  the  Judge 
is  not  to  declare  the  law'  as  he  thinks 
it  ought  to  be,  but  as  it  is;  and  if 
he  finds  a  rule  established  and  laid  down 
it  is  his  duty  to  apply  it,  and  not  to 
fritter  it  away.  I  come,  therefore,  to  the 
consideration  of  this  case,  feeling  that 
the  general  tendency  of  the  law  has  of 
late  years  been  to  hold  such  pubHcations 
as  these  to  be  within  the  protection  of 
privilege.* 

There  is  one  case  which  appears  to 
me  to  cover  this  case,  and  from  which 
I  am  unable  to  distinguish  it.  It  is 
the  case  of  Lewis  v.  Levy  (1),  to  which 
much  reference  has  been  made.  I  there 
find  the  rule  that  the  publication  of  a 
fair  and  correct  report  of  proceedings 
taking  place  in  a  public  Court  of 
justice  is  privileged  extends  to  proceed- 
ings taking  place  publicly  before  a 
magistrate  on  the  preliminary  investiga- 
tion of  a  criminal  charge,  terminating  in 
the  discharge  by  the  magistrate  of  the 
party  charged.  1  am  perfectly  aware  that 
there  may  be  a  subtle  distinction  between 


the  case  before  us  and  the  case  of  Lewis  v. 
Levy  (I),  but  the  argument  by  which  the 
Court  of  Queen's  Bench  was  there  led, 
and  the  ratio  decidendi  upon  which  they 
acted,  in  effect  cover  the  present  case ; 
for  this  is  a  case  in  which,  as  I  have 
already  explained,  there  was  a  judicial 
proceeding,  and  though  not  terminating 
in  the  discharge  of  the  party  discharged 
because  he  was  not  before  the  magis- 
trate, but  in  the  refusal  to  proceed  with 
the  charge,  I  am  nevertheless  unable  to 
distinguish  it.  I  adopt  what  was  decided 
in  the  great  case  of  Curry  v.  WaUer  (2). 
That  case,  whatever  intermediate  cases  and 
doubts  of  eminent  Judges  occurred,  was 
adopted  rehabilitated  by  the  Queen's 
Bench  in  Levris  v.  Levy  (1),  in  1858.  I 
am  content  to  rest  my  judgment  upon 
the  principles  there  laid  down,  and  to 
say  that  upon  principle  and  upon  autho- 
rity this  rule  must  be  discharged. 

Lopes,  J. — In  this  case  three  men  who 
believed  themselves  aggrieved  by  the 
conduct  of  the  plaintiff  in  respect  of  the 
payment  of  their  wages  applied  to  a 
magistrate  in  open  Court  for  a  summons 
under  the  Employers  and  Workmens  Act, 
The  magistrate  refused  the  application, 
considering  it  a  matter  for  a  civil,  and 
not  a  criminal,  Court.  The  defendants 
afterwards  published  a  report,  which  the 
jury  have  found  was  a  fidr  report  of 
what  occurred. 

On  principles  of  public  convenience 
the  ordinary  rule  is  that  no  action  can  be 
maintained  in  respect  of  a  fair  and  im- 
partial report  of  a  judicial  proceeding, 
though  the  report  contain  matter  of  a 
defamatory  kind  and  injurious  to  indi- 
viduals. 

It  was  urged  that  the  matter  in  re- 
spect of  which  the  application  was  made 
was  not  within  the  jurisdiction  of  the 
magistrate;  but  the  cases  are  clear  to 
shew  that  want  of  jurisdiction  will  not 
take  away  the  privilege  if  it  is  maintain- 
able on  other  grounds.  Nor  do  I  think 
the  privilege  is  confined  to  the  superior 
Courts.  It  is  not  the  tribunal,  but  the 
nature  of  the  alleged  judicial  proceedings 
which  must  be  looked  at. 

The  point  mainly  relied  on  by  the 
defendants  was  that  the  application  to 
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the  magistrate  was  ex  parte,  and  as  such 
conld  not  be  privileged.  Hod  the  matter 
before  the  magistrate  been  in  the  nature 
of  a  preliminary  enquiry,  and  if  the  ulti- 
mate judicial  determination  was  to  re- 
main in  abeyance  xmtil  a  further  investi- 
gation, I  should  have  thought  there  was 
authority  at  any  rate  for  the  defendants' 
contention,  though  how  far  these  autho- 
rities might  be  followed  in  the  present 
day  I  think  doubtful ;  but  the  matter  of 
the  application  was  finally  disposed  of  by 
the  magistrate,  and  I  can  &id  no  case 
where  a  ^r  report  of  a  judicial  proceed- 
ing finally  dealing  with  the  matter  in  open 
Court  has  been  held  libellous.  There  are 
authorities  which,  until  they  are  care- 
fully examined,  would  seem  to  support 
the  contention  that  an  ex  parte  pro- 
ceeding in  Court  is  not  privileged.  So 
far  as  I  can  ascertain,  these  are  cases 
where  the  proceeding  was  preliminary, 
and  where  there  was  no  final  determina- 
tion at  the  time  of  the  alleged  libellous 
report. 

On  the  other  hand,  Cvrr{/  v.  Walter 
(2)  and  Lewis  v.  Levy  (1)  are  strong 
authorities  in  fi&vour  of  the  report  in  this 
case  being  protected. 

Judgment  for  the  defendants. 


Solicitors— Oarr,  Fulton  &  Carr,  fop  plaintiff; 
Ashurst,  Morris  &  Co.,  for  defendant  Hales ; 
James  6h>ren,  for  defendant  Brearley ;  H.,  J.  & 
T.  Child,  for  defendant  Clarke. 
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WATT  V,  BABNBTT. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878. 
Feb. 

Practice — Substituted  Service,  Order  IX, 
rule  2 — Process  not  brought  to  Defendants 
Knowledge  —  Setting  aside  Judgment  by 
DefauU  after  Order  for  Substituted  Ser^ 
vice — Discretion, 

An  order  for  substituted  service,  under 
Order  IX.  rule  2,  is  not  absolutely  final  and 
conctusivCf  but  it  is  competent  to  the  Court 
to  set  aside  a  judgment  regularly  signed 
after  euch  order.  This  is,  however^  a 
Vol.  47.— aB.,  C.P.  &  Exch. 


matter  of  discretion,  and  a  defendant  mil 
not  be  let  in  to  defend  as  of  right  merely 
because  he  was  ignoi'ant  of  the  fact  that 
process  had  been  issued  against  him. 

Where  such  ignorance  appeared  upon 
affidavits  which  also  alleged  that  defendant 
had  a  good  defence  upon  the  merits,  the 
Oourt  set  aside  the  judgment  upon  the 
terms  of  defendant  giving  security  for  the 
amount  of  the  judgment  and  costs. 

This  was  a  case  in  which  a  writ  had 
been  issned  against  five  directors  of  a 
company  to  recover  damages  for  frandn- 
lent  representations,  alleged  to  have  been 
made  m  the  prospectns,  by  which  the 
plaintiff  had  been  induced  to  take  shares 
m  the  company. 

The  defendsmt  Bamett  was  ont  of  Eng. 
land,  and  his  residence  was  nnknown 
when  the  writ  issned,  and  an  order  was 
obtained,  under  Order  IX.  rule  2  of  the 
Judicature  Act,  for  substituted  service 
upon  Mr.  Trinders,  who  had  been  Bar* 
nett's  solicitor  iu  a  previous  action  by 
another  shareholder  in  the  same  company, 
against  him  and  five  other  directors. 

Only  two  of  the  defendants  appeared, 
and  judgment  by  default  was  signed, 
against  Bamett.  The  previous  cause  of 
Weir  V.  Bamett  was  tried  in  April,  1876, 
the  argument,  on  motion  for  judgment 
in  that  cause,  took  place  in  May,  1877^ 
and  on  the  28rd  of  November,  the  Ex* 
chequer  Division  delivered  judgment. 

The  writ  in  the  present  action  w^ 
issued  on  the  1st  of  September,  1876. 
In  that  same  month  Messrs.  Trinders  said 
that  they  would  not  act  for  Bamett  in 
any  new  litigious  matters,  and  when  the 
writ,  under  the  above-mentioned  order 
for  substituted  service,  was  served  upon 
them,  they  at  once  sent  it  back  to  the 
plaintiff,  declining  to  accept  it  and  stating 
the  reason.  By  affidavit  of  Mr.  Trinders 
it  now  appeared  that  he  did  not  commu- 
nicate to  Mr.  Bamett  the  fact  of  the 
order  for  substituted  service;  and  Bar* 
nett's  own  affidavit  stated  that  he  was 
entirely  ignorant  of  the  second  action 
having  been  begun  till  after  judgment 
had  been  signed.  His  affidavit  further 
stated  that  in  the  action  of  Weir  v. 
Bamett  the  jury  found  a  verdict  in  his 
favour,  and  that  the  present  case  was 
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really  apon  the  same  facts  aa  the  former 
one,  and  that  he  was  not  a  party  to  the 
prospectus,  and  had  therefore  a  defence 
upon  the  merits. 

EoUomd  now  moved  the  Court,  on  ap- 
peal from  Field,  J.,  at  chambers,  on  the 
part  of  Bamett,  to  set  aside  the  order  for 
substituted  service,  and  all  subsequent 
proceedings,  and  that  he  should  be  aU 
lowed  to  appear  and  defend  the  action. — 
If  the  Court  is  satisfied  that  the  writ 
has  not  come  to  the  knowledge  of  the 
defendant,  it  will  set  aside  the  proceed- 
ings  and  the  order. 

[CocKBURN,  L.C.J. — Why  should  the 
order  be  set  aside  ?  It  was  regular,  and 
justified  the  subsequent  proceedings.] 

The  substituted  service  ordered  failed 
altogether,  because  the  solicitor  did  not 
act  upon  it.  The  rule  is  new  in  form, 
but  under  section  17  of  the  Common  Law 
Procedure  Act,  1852,  the  defendant  is 
entitled  to  have  the  order  set  aside  on 
shewing  that  he  has  been  without  the 
jurisdiction  ever  since  the  issuing  of  the 
writ,  and  did  not  know  of  it — Bay^a  Com" 
mon  Law  Procedure  Act,  4th  ed.  p.  43; 
Hope  V.  Hope  (1). 

Reginald  Brown,  for  the  plaintiff. — ^An 
order  of  this  kind  once  made  is  conclusive. 
There  is  no  statutory  provision  for  setting 
aside  a  judgment  signed  afber  an  order 
for  substituted  service.  Such  order  would 
be  useless  if  it  were  not  final. 

.[CocKBUEN,  L.C.J. — ^There  must  be  an 
inherent  power  in  the  Court  to  deal  with 
its  own  procedure.] 

If  it  be  necessary  to  prove  that  the  writ 
came  to  the  defendant's  knowledge,  then 
nothing  more  is  given  by  Order  IX.  rule 
2,  than  existed  by  section  17  of  the  Com- 
mon Law  Procedure  Act,  1852 — Hope  v. 
Carnegie  (2).  As  to  the  &ots  the  Court 
will  not  believe  that  the  defendant  was 
ignorant  of  the  second  action,  when  the 
solicitors  on  whom  the  order  for  sub- 
stituted service  was  made,  were  acting 
for  him  in  the  first  action  in  which 
judgment  was  delivered  the  very  day 
that  the  second  action  came  on  for 
trial. 

(1)  19  Beav.  287 ;  s.  c.  23  Law  J.  Rep.  Chanc. 
682 

(2)  4  De  Qex,  M.  &  Q.  328. 


COCKBUBN,  L.O.  J. — This  question  is  one 
of  some  importance,  as  involving  what  is 
the  true  meaning  of  Order  IX.  rule  2. 
That  rule  says,  "  If  it  be  made  to  appear 
to  the  Court  or  a  Judge  that  the  plaintiff 
is,  from  any  cause,  unable  to  effect  prompt 
personal  service,  the  Court  or  Judge  may 
make  an  order  for  substituted  or  other 
service,  or  for  the  substitution  of  notice 
for  service,  as  may  seem  just." 

Now,  ill  the  present  case,  we  most  as- 
sume upon  the  statement  of  Mr.  Trinders, 
the  solicitor  on  whom  by  the  order  of 
the  divisional  Court  substituted  service 
was  made,  that  he  at  once  declined  to 
become  the  vehicle  of  conveying  the  ser- 
vice, or  the  knowledge  of  the  service  of 
the  writ  to  the  defendant,  and  sent  back 
the  writ  to  the  plaintiff's  solicitor.  There- 
fore the  substituted  service  intended  by 
the  Court  became  of  no  practical  avail  in 
informing  the  defendant. 

The  first  question  is  whether  such  order 
is  finally  binding  and  conclusive,  or 
whether  it  is  competent  to  the  defendant 
to  come  and  say  that  the  substituted  ser- 
vice failed  because  it  was  never  comma- 
nicated  to  him.  Secondly,  whether  that 
fact  of  itself  entitles  him  to  ask  to  be 
allowed  to  appear  and  defend  as  if  no 
judgment  against  him  had  been  signed. 

It  is  said  that  such  an  application  ought 
to  be  accompanied  by  an  affidavit  of  merits, 
so  that  the  Court  may  see  that  in  grant- 
ing it  justice  will  be  done. 

First,  is  the  order  made  under  rule  2 
conclusive  ?  Now,  it  certainly  cannot  be 
said  to  be  an  irregularity  in  itself  nor 
can  the  proceedings  upon  it  be  irregular 
which  were  authorised  by  it ;  but  I  cannot 
help  thinking  that  the  Legislature  or 
those  who  frieuned  these  rules  did  not 
intend  that  the  order  for  substituted  ser- 
vice should  be  finally  conclusive  uid 
binding  when  it  becomes  manifest  and 
clear  that  such  service  has  faUed  in  bring- 
ing to  the  knowledge  of  the  defendRnt 
that  the  action  has  been  commenced 
against  him ;  because  it  is  ex  dehito  jut- 
titicB  that  a  man  shall  have  the  fact  of  the 
action  brought  to  his  knowledge.  When 
it  is  clear  to  the  Court  that  substitated 
service  ordered  under  rule  2  has  failed  to 
bring  this  knowledge  home  to  the  de> 
fendAut,  it  is  perfectly  competent  to  the 
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Conrt,  and  nofc  only  competent  bnt  it  is 
what  thej  ought  to  do,  to  allow  the  de- 
fendant to  come  in  and  defend  the  action. 
At  the  same  time  it  is  a  matter  in  which 
the  Gonrt  must  exercise  a  discretion ;  it 
is  not  enough  for  the  defendant  to  say  that 
he  did  not  know  of  the  writ,  and  that 
therefore  all  that  has  been  done  upon  it 
must  be  set  aside.  If  he  knew  that 
process  was  going  on,  any  how,  from  any 
scarce,  and  nevertheless  waited  and  tooK 
his  chance  of  the  resalt  of  the  action,  then, 
in  snch  circnmstances,  we  onght  not  to 
allow  a  judgment  which  is  perfectly  re- 
gular, so  £g^  as  it  is  in  obedience  to  the 
order,  to  be  set  aside.  In  my  yiew  it  was 
not  intended  that  the  order  should  be  ab- 
Bolutely  conclusive  against  the  defendant, 
if  the  Court  become  aware  that  justice 
has  not  been  done  through  the  order  not 
coming  to  the  knowledge  of  the  de- 
fendant 

Then,  as  to  the  practical  application  to 
this  case,  we  must  see  here  if  the  defend- 
ant has  a  fair  case  to  submit  to  the  con- 
sideration  of  a  jury.  Are  we  satisfied, 
first,  that  the  fact  of  this  pending  ac- 
tion had  not  been  brought  to  his  know- 
ledge? This  seems  to  me  a  very  un- 
likely thing  from  the  other  circumstances, 
though  he  does  say  as  much  in  his  affi* 
davit.  Again,  has  he  merits  ?  This  also 
appears  to  me  to  be  a  matter  of  con- 
siderable doubt.  That  being  so,  the 
questions  being  doubtful,  the  best  wav  of 
doing  justice  is  to  give  the  defendant 
leave  to  come  in  and  defend,  on  giving 
security  for  the  450Z.  remaining  due,  and 
for  the  costs  of  the  action. 

MsLLOB,  J. — I  have  come  to  the  same 
practical  conclusion  as  to  the  course  we 
ought  to  take  in  this  case. 

The  object  of  the  rule  was  to  substitute 
the  service  directed  by  the  Court  for  per- 
sonal service,  and  that  being  done  all  the 
consequences  of  regular  service  follow. 
It  appears  to  me  that  the  rule  means  that 
when  the  Court  have  determined  that  it 
is  just  that  a  different  mode  than  per- 
sonal service  shall  be  sufficient,  then  all 
the  consequences  flow  exactly  the  same 
upon  such  a  mode  as  upon  personal  ser- 
vice.  Therefore  all  the  proce^ings  being 
regular  here,  the  defendant  cannot  be  let 
in  without  merits,  and  (as  weighing  with 


us  in  granting  the  indulgence),  without 
shcMring  that  he  did  not  know  of  the 
action,  and  neglected  no  opportunity  of 
applying  as  soon  as  he  did  know  that  the 
process  was  going  on  against  him.  I 
agree,  in  view  of  the  facts,  in  the  condi- 
tions that  we  should  impose  upon  him 
being  those  that  the  Lord  Chief  Justice 
has  laid  down. 

Order  accordingly. 


Soliciton— Linklater  &  Co.,  for  pkintiff;  W.  W« 
Wynne,  for  dd^endant 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1878.    1 
Jan.  25.  >  bradbubn  v.  folbt. 

Feb.  1.  J 

Landlord  and  Tenant — Custom  of  Coun- 
try — Outgoing  Tenant — Compensation  for 
Seeds,  Acts  of  Husbandry ,  Sfc. 

A  custom  by  which  the  incoming  iena/nt 
of  a  farm  is  (done  liable  to  compensate  the 
outgoing  tenant  for  seeds,  acts  of  husbandry, 
tillages,  ^.,  for  which,  as  outgoing  tenant^ 
he  is  entitled  to  be  compensated,  is  un- 
reasonable,  and  cannot  be  supported  at  law. 

Special  Case  stated  pursuant  to  Order 
XXIX.  of  the  County  Court  Orders  of 
1875. 

The  action  was  brought  to  recover  a 
sumof45Z.  17s,  Id,,  the  balance  alleged 
to  be  due  from  the  defendant  to  the 
plaintiff  as  trustee  of  one  Davies,  a 
liquidating  debtor,  upon  the  following 
particulars  of  claim : — 

March  26,  1877.  £     *.    d. 

To  amount  of  seed  bill  for  seeds  sown 

on  fann  by  liqnidating  debtor        .  86    8    5 
Sowing  and  harrowing  46  acres,  3 

roods,  14  perches,  at  1«.  per  acre     .270 
To  amount  due  to  the  said  trustee  for 

acts  of*  husbandry,  tillage,  &c.,  to 

the  land  by  the  debtor  .         .        .  69  12    0 

1.  On  March  25,  1873,  Davies  became 
tenant  from  year  to  year  ix)  the  defendant, 
and  an  agreement  dated  the  16th  of  May, 
1873,   was    subsequently  signed,  which 
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agreement  forms  part  of  this  case. 
When  Davies  entered  npon  the  farm 
he  took  to,  and  paid  for,  the  seeds,  acts 
of  husbandry,  tillages,  &c.,  to  the  then 
outgoing  tenant,  one  Thomas  Wilson, 
and  he  did  this  under  and  by  virtue  of 
the  terms  of  the  said  agreement  (1). 

2.  On  the  29th  of  September,  1876, 
notice  to  quit  the  said  tenancy  on  the  25  th 
of  March,  1877,  wus  given  by  Davies  to 
the  defendant. 

3.  On  the  11th  of  October,  1876, 
Davies  filed  his  petition  for  liquidation  in 
pursuance  of  the  "  Bankruptcy  Act, 
1869,''  and  on  the  27th  of  October,  1876, 
the  plaintiff  was  duly  appointed  trustee 
under  the  said  liquidation.  Shortly  after 
the  plaintiff's  appointment  as  trustee,  the 
defendant  caused  the  plaintiff  to  be 
served  with  a  notice  under  the  said 
Bankruptcy  Act  to  disclaim  or  elect  to 
continue  the  tenancy  for  the  remainder 
of  the  term,  and  on  the  29th  of  Novem- 
ber,  1876,  the  plaintiff  as  such  trustee 
elected  to  continue.  On  the  25th  of 
March,  1877,  a  new  tenant,  one  Timmins, 
took  and  entered  upon  the  said  farm  by 
agreement  with  the  defendant,  and  still 
is  in  possession  of  the  same. 

4.  No  agreement  was  entered  into  or 
valuation  made  between  the  said  Timmins 
as  incoming  tenant,  and  the  plaintiff  as 
outgoing  tenant,  and  although  the  plain- 
tiff requested  the  said  Timmins  to  take 
to  the  said  seeds,  acts  of  husbandry,  and 
tillages,  he  refused  to  do  so,  and  there- 
upon the  plaintiff  requested  the  defendant, 
as  landlord,  to  consent  to  have  a  valuation 

(1)  The  only  part  of  this  agreement  which  it  \i 
necessary  to  refer  to  is  the  following  clause: — 
"The  tenant  to  pay  and  compensate  the  said 
Thomas  Wilson  as  outgoing  tenant  (in  exoneration 
of  the  landlord)  for  the  ploughing  nnd  cleaning  of 
all  the  turnips,  follows  and  land  sown  with  rye 
for  sheep  keep,  and  all  the  seeds,  also  half  the 
crop  of  wheat,  and  also  the  Swedes  and  other 
tuinips  not  consumed,  and  also  for  all  unconsumed 
hay,  straw  and  fodder,  the  tenant  to  consume  and 
spend  upon  the  premises  all  hay,  straw,  fodder, 
dung,  turnips  or  other  green  crops,  manure,  and 
oompost  to  grow  or  be  produced  thereupon,  and  to 
have  the  liberty  of  selling  all  such  produce  un- 
consumed at  the  determination  of  the  tenancy  to 
the  succeeding  or  incoming  tenant  to  be  consumed 
on  the  premises  at  a  consuming  price,  and  if  no 
incoming  tenant,  the  same  shall  be  sold  to  the 
landlovd  at  a  consuming  price." 


of  the  said  seeds,  acts  of  husbandry,  and 
tillages,  &c.,  and  to  pay  the  amount  of 
buch  valuation  to  the  plaintiff,  but  he  also 
refused  to  do  so,  and  absolutely  denied  his 
liability. 

5.  It  was  admitted  on  both  sides  that 
the  plaintiff  was  entitled  to  be  paid  for 
the  said  seeds,  acts  of  husbandry,  tillages, 
&c.,  by  either  the  defendant  as  landlord, 
or  by  the  said  Timmins  as  incoming 
tenant. 

It  was  contended  for  the  plaintiff  that 
there  was  an  implied  contract  between 
the  defendant  and  the  said  Davies  that 
at  the  termination  of  the  tenancy,  the 
defendant  would  pay  the  said  Davies  for 
the  seeds,  acts  of  husbandry,  and  tillages, 
&c.,  and  therefore  that  the  plaintiff  as 
such  trustee  was  entitled  under  such  con- 
tract to  recover  the  value  of  the  same. 
It  was  also  contended  for  the  plain« 
tiff  that  the  said  implied  oontract 
arose  &om  the  said  agreement,  and  also 
from  the  course  of  dealing  between  the 
defendant  and  the  said  Davies,  and  also 
by  the  well  known  custom  of  the  country. 
Evidence  was  given  on  the  part  of  the 
plaintiff  that  the  custom  of  the  country 
was  for  the  landlord  to  pay  the  outgoing 
tenant  for  the  seeds,  acts  of  husbandry, 
tillages,  Ac.,  unless  an  agreement  was 
made  between  the  outgoing  and  incoming 
tenant,  that  the  incoming  tenant  should 
pay  for  the  same. 

For  the  defendant  it  was  contended 
that  he  was  not  liable,  and  that  by  the 
custom  of  the  country  when  there  was  an 
incoming  tenant  who  entered  on  the  &rni 
at  the  expiration  of  the  tenancy  of  the 
outgoing  tenant,  he,  and  not  the  landlord, 
became  liable  to  pay  the  said  outgoing 
tenant  for  the  seeds,  acts  of  husbandry, 
tillages,  Ac.  Evidence  was  thereupon 
given  on  behalf  of  the  defendant  that 
such  custom  existed,  and  that  the  custom 
was  that  the  incoming  tenant  should  pay 
the  outgoing  tenant  for  the  seeds,  acts  of 
husbandry,  tillages,  &c.,  and  that  the 
landlord  was  only  liable  when  there  was 
no  incoming  tenant. 

By  way  of  reply  it  was  contended  that 
no  such  custom  as  that  set  up  by  the 
defendant,  could,  in  fact,  exist,  and  that 
such  custom  was  unreasonable  and  bad. 

The  County  Court  Judge  entered  the 
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▼erdict  generally  for  the  defendant  apon 
the  evidence  before  him,  finding  that  by 
the  custom  of  the  country,  the  incoming 
tenant,  and  not  the  landlord,  was  liable 
to  pay  for  the  seeds,  acts'  of  husbandry, 
and  tillages. 

The  questions  for  the  opinion  of  this 
honourable  Courfc  are — 

1.  Whether  such  a  custom  as  that  set 
up  by  the  defendant  can,  in  fact,  exist  P 

2.  Whether  if  such  a  custom  can,  in 
^t,  exist,  whether  it  is  a  good  custom  ? 

3.  Whether  upon  the  facts  stated,  the 
landlord  or  the  incoming  tenant  is  liable 
to  the  plaintiff  for  the  seeds,  acts  of 
husbandry  and  tillages,  &c. 

If  the  Court  shall  be  of  opinion  that 
the  first  two  questions  should  be  an- 
swered in  the  affirmative,  and  that  the 
incoming  tenant  is  liable,  the  judgment 
to  stand. 

If  either  the  first  two  questions  be 
answered  in  the  negative,  or  if  this 
honourable  Court  shall  be  of  opinion 
that  the  landlord  and  not  the  in- 
coming tenant  is  liable,  the  verdict  of 
the  learned  County  Court  Judge  to  be 
Bet  aside,  and  a  verdict  to  be  entered 
generally  for  the  plaintiff  subject  to  a 
valuation. 

Jelff  for  the  plaintiff. 

J.  D.  flf.  Sim,  for  the  defendant. 

The  following  authorities  were  cited  : — 
Dalhy  v.  Hirst  (1) ;  Button  v.  Warren  (2) ; 
Stafford  V.  Gardner  (3)  ;  FavieU  v.  Gas- 
Jcoin  (4)  ;  Oodd  v.  Brown  (5)  ;  Boraston 
▼.  Oreen  (6) ;  Davis  v.  Connop  (7). 

The  judgment  of  the  Court  (8)  was  (on 
Feb.  1)  delivered  by 

LiNDLST,  J. — It  appears  to  us  that,  if 
the  custom  found  to  exist  in  this  case  can 
be  supported  in  point  of  law,  there  is 
nothing  in  the  lease  under  which  plaintiff 
held  inconsistent  with  the  custom  so  as 

(1)  1  B.  &B.  224. 

(2)  1  Mee.  &  W.  466;  s.  c.  6  Law  J.  Rep. 
£xch.  234. 

(3)  Law  Bep.  7  C.P.  242. 

(4)  7  Exch.  Bep.  273 ;  s.  c.  21  Law  J.  Bep. 
Bxch.  86. 

(6)   15  Law  Times  N.a  536. 

(6)  16  East  71. 

(7)  1  Price  53. 

(8)  liindley,  J.,  and  Lopes,  J. 


to  exclude  its  application  to  him  when 
his  tenancy  determined.  It  is  very  true 
that  when  he  went  in,  he  agreed  to  pay 
the  outgoing  tenant's  valuation  '*  in  ex- 
oneration of  the  landlord,"  but  there  is 
no  provision  in  the  lease  to  the  effect  that 
the  landlord  should  compensate  the  plain- 
tiff on  his  going  out ;  and  apart  from 
custom  no  obligation  so  to  do  can  be 
implied.  The  expression  "  in  exoneration 
of  the  landlord,"  shews  that  the  landlord 
was  (or  might  be  alleged  to  be)  liable  to 
compensate  the  plaintiff's  inmiediate  pre* 
decessor  in  the  occupation  of  the  &rm ; 
but  whether  such  liability  was  by  reason 
of  some  custom,  or  some  contract,  is  not 
stated,  and  is  not  known  to  us ;  and  even 
if  it  were,  by  reason  of  some  supposed 
custom,  the  existence  of  such  custom  is 
inconsistent  with  the  custom  found  in 
fact  to  exist. 

The  custom  here  found  to  exist  in 
point  of  fact,  is  to  the  effect  that  the  in- 
coming tenant,  if  there  be  one,  is  the 
only  person  liable  to  compensate  the  out- 
going tenant;  the  custom  as  found 
exempts  the  landlord  from  liability  alto- 
gether. Such  a  custom  will  be  found  on 
examination  to  involve  the  following  con- 
sequences : — 

1.  That  the  outgoing  tenant  has  im- 
posed upon  him  for  his  sole  exclusive 
debtor  a  person,  in  whose  selection  he  has 
no  choice,  and  with  whom  he  has  made 
no  contract  at  all. 

2.  That  the  incoming  tenant  has  to 
make  compensation  to  the  outgoing  tenant 
irrespectively  of  the  purposes  for  which 
he  (the  incoming  tenant j  may  want  the 
land ;  and  whatever  the  terms  between 
him  and  the  landlord  may  be  ;  and  whe- 
ther the  incoming  tenant  takes  the  land 
for  a  week  or  a  month,  a  year  or  a  long 
term. 

3.  That  the  outgoing  tenant  can  make 
no  arrangement  with  his  landlord  as  to 
his  valuation,  unless  the  incoming  tenant 
is  party  to  it  and  assents  to  it. 

4.  That  in  the  event  of  a  letting  and 
underletting,  it  is  (on  the  custom  as 
stated)  uncertain  who  is  to  pay,  viz.,  the 
inmiediate  lessee  from  the  landlord  or  the 
ultimate  tenant  who  takes  possession. 

5.  That  such  a  custom  would  lead  any 
prudent  tenant  to  run  his  farm  out  as 
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much  as  by  law  he  oonld,  and  tx>  leave  as 
little  as  possible  for  the  incoming  tenant 
to  pay  for.  A  custom  having  such  con- 
sequences as  these,  appears  to  us  so 
unreasonable,  uncertain  and  prejudicial 
to  the  interests,  both  of  landlords  and 
tenants,  as  to  be  incapable  of  being  sup- 
ported in  point  of  law. 

The  argument  that  it  is  to  the  interest 
of  the  landlord  to  secure  a  solvent  tenant, 
and  that,  consequently,  the  outgoing 
tenant  runs  practically  Uttle  or  no  risk, 
does  not  meet  all  the  grounds  of  un« 
reasonableness  above  pointed  out.  Indeed, 
it  docs  not  adequately  meet  any  of  them  ; 
for  it  would  be  to  the  interest  of  an  un- 
scrupulous landlord  to  put  in  an  insolvency 
man  as  tenant  for  a  short  time,  so  as  to 
avoid  having  to  pay  to  the  outgoing 
tenant  himself,  and  yet  to  obtain  pos- 
session before  the  poverty  of  the  new 
tenant  could  be  productive  of  injury. 

The  reasonableness  and  unreasonable* 
ness  of  a  custom  is  a  question  of  law  for 
the  Court,  see  Tyson  v.  Smith  (9),  and 
not  a  question  of  fact  for  the  jury,  and  the 
principles  applicable  to  such  questions 
wiU  be  found  in  Com,  J>ig,  Copyhold,  S. 
and  Tyson  v.  Smith  (9),  and  on  these  prin- 
ciples we  proceed. 

It  may  indeed  be  said  that  the  custom 
here  condenmed  is  that  which  prevails  in 
practice  all  over  England,  it  being  well 
known  that,  as  a  matter  of  fact,  the 
out-going  and  incoming  tenant  usually 
settle  questions  themselves  without  re- 
ferring to  the  landlord.  This  is,  no 
doubt,  true ;  but  if  the  practice  is  ex- 
amined, it  will  be  found  to  be  based 
entirely  on  the  principle  that  the  landlord 
is  liable  by  custom  to  the  outgoing 
tenant,  and  that  the  incoming  tenant  is 
not  liable  to  the  outgoing  tenant  where 
there  is  no  contract,  express  or  tacit, 
between  them.  See  FtwieU  y.  Oaskovn 
(4)  ;  Staff(yrd  v.  Gardner  (3) ;  Oodd  v. 
Brovjn  (6). 

The  custom  here  found  to  exist  ifl 
totally  different ;  it  exonerates  the  land- 
lord from  all  liability,  and  imposes  a 
liability  on  the  incoming  tenant  to  the 
outgoing  tenant,  even  in  the  absence  of 
any  contract,  express  or  tacit,  between 

(9)  9  A.  &  K  406. 


them.  There  is  no  inconsistency,  there- 
fore, in  condemning  the  custom  upholding 
the  practice  which  is  based  upon  a  custom 
wholly  'opposed  to  that  with  which  we 
have  to  deal. 

Holding,  as  we  do,  that  the  custom 
found  to  exist  in  point  of  fact  cannot  he 
supported  in  point  of  law,  we  set  aside 
the  verdict  of  the  County  Court  Judge, 
and  direct  a  verdict  to  be  entered  for  &e 
plaintiff  subject  to  a  valuation  ;  the  de- 
fendant must  pay  the  costs  of  the  action 
and  of  this  appeal. 

JudgmerUfor  the  plaintiff. 


Solicitors— Walker,  Son  &  Field,  agents  for  C.  W. 
Collis,  Stourbridge,  for  plaintiff;  Gregory  &  Go^ 
agentii  for  Bernard  &  King,  Stourbridge^  for 
defendant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878. 
Feb. 

Prescriptive  Easement — Ancient  Lights 
— Light  sufficient  for  Premises  as  now 
used — Measure  qf  Damages, 

Where  the  access  of  light  to  ancient  win- 
dows is  interfered  with,  the  measure  of 
damages  is  the  diminished  value  of  the 
premises,  having  regard  to  any  purpose  to 
which  they  may  reasonably  he  put.  The 
right  of  the  owner  of  the  dominant  tenement 
is  to  the  quantum  of  light  which  has  always 
entered  the  windows  without  reference  to  the 
purpose  for  which  it  has  been  used. — Martin 
v,  Goble  dissented  from. 

This  was  an  action  to  recover  damages 
for  the  obstruction  of  ancient  lights.  The 
plaintiff  was  owner  of  a  house  with  win- 
dows looking  out  upon  a  street,  on  the 
opposite  side  of  which  were  the  defend- 
ant's premises.  The  plaintiff's  was  a  low 
building  occupied  as  a  cookshop,  the 
upper  rooms  being  used  as  bedrooms. 
The  defendant  had  rebuilt  his  warehonse, 
and  carried  it  to  a  height  oonsiderahlj 
greater  than  it  was  before,  thereby  dark- 
ening to  some  extent  the  bedroom  win- 
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dows  of  plaintiff's  honse.  It  was  ad. 
mitted  that  as  bedrooms  the  rooms  were 
not  materially  injured  by  the  diminution 
of  light,  and  the  plaintiff  had  not  lost  his 
lodgers  on  account  of  it. 

At  the  trial  Cockbum,  L.G.J.,  lefk  the 
question  of  damages  to  the  jury  in  the 
following  terms : — 

'*  Whether  any  sensible  diminution  of 
light  to  the  plaintiff's  premises  had  been 
occasioned  by  the  erection  of  the  defend- 
ant's premises,  so  as  to  make  them  less 
available  either  for  the  purpose  of  occu- 
pation or  business  to  which  they  were 
then  or  might  thereafter  be  made  applic- 
able. 

'*  If  the  sensible  diminution,  which  it 
was  admitted  must  have  been  occasioned 
by  the  erection  of  defendant's  building, 
was  a  diminution  of  the  amount  of  light 
enjoyed  prior  to  1864,  the  plaintiff  was 
entitled  to  the  verdict.  But  if  the  jury 
should  be  of  opinion  that  there  was  no 
probability  that  the  premises  would  ever 
be  applied  to  other  than  their  present 
purpose,  and  that  consequently  there  was 
not,  practically,  any  diminution  in  their 
yalne,  the  damages  should  be  nominal 
only. 

**  If  the  jury  were  of  opinion  that  there 
had  been  any  real  diminution  of  light, 
sufficient  to  lessen  or  interfere  with  the 
use  of  the  premises  or  any  part  of  them 
for  the  purpose  of  occupation  or  business, 
then  the  damages  should  be  substantial 
according  to  the  estimate  of  the  jury  of 
diminution  in  value." 

The  jury  found  a  verdict  for  the  plain- 
tiff wiUi  substantial  damages. 

A  rule  nisi  for  a  new  trial  on  the  ground 
of  misdhrection  having  been  obtained, 

H.  D.  Oreene  {Lake  with  him)  appeared 
to  shew  cause  against  the  rule,  but  the 
Court  called  on 

Staveley  HiUf  to  support  the  rule. — ^The 
question  is  whether  when  a  person  has 
used  light  for  a  certain  purpose,  he  is  en- 
titled to  light  for  any  greater  purpose  to 
whidi  his  building  may  reasonably  be  ex- 
pected to  be  put.  It  is  contended  here 
that,  though  there  has  been  a  diminution 
of  light  in  £eu^,  yet  the  amount  of  light  so 
taken  away  has  not  been  used  by  the 
plaintifi^  and  the  loss  is  no  present  injury. 


335 


The  plaintiff  has  only  obtained  a  right  to 
as  much  light  as  he  has  been  using. 
Martin  v.  Oohle  (1)  expressly  decides  this, 
and  it  has  never  been  overruled.  The 
Chief  Baron  there  says — "  The  house 
was  entitled  to  the  degree  of  light  neces- 
sary  for  a  malt-house,  not  for  a  dwelling- 
house.  The  converting  it  from  one  to 
another  could  not  affect  the  rights  of  the 
owners  of  the  adjoining  ground."  This 
principle  is  upheld  by  Lord  Westbury  in 
Jackson  V.  The  Duke  of  Newcastle  (2), 
who  said  that  a  speculative  injniy  cannot 
be  taken  into  consideration.  It  would 
seem,  therefore,  that  the  amount  of  light 
which  a  man  uses  during  the  time  he  is 
gaining  the  prescription  is  all  that  he  is 
entitled  to,  and  he  has  no  right  to  claim 
damages  for  the  obstruction  of  any  extra 
light  beyond  that. 

[GoGKBUBN,  L.C.J. — That  was  a  case  of 
an  injunction  which  is  different.] 

Malins,  V.C,  in  Lanfranchi  v.  Maoken' 
zie  (3),  speaks  of  Martin  v.  Oohle  (1)  as 
being  good  law  and  good  sense,  and  he 
decided  in  accordanco  with  it.  He  there 
says — "Unless  you  can  shew  there  has 
been  that  open  uninterrupted  enjo3rment 
of  the  light,  in  the  manner  in  which  it  is 
at  present  enjoyed,  for  a  period  of  twenty 
years,  there  is  no  right  to  interfere  with 
the  proceedings  of  the  neighbour."  It  is 
true  that  Yates  v.  Jack  (4)  and  Bent  v. 
The  Auction  Mart  Company  (5)  are  rather 
against  the  defendant's  contention,  but 
in  the  latter  case  Martin  v.  Oohle  (1)  is 
treated  as  being  law  and  is  reconciled 
with  Totes  V.  Jack  (4). 

[CocEBURN,  L.C.J.,  referred  to  Aynsley 
V.  Olover  (6).] 

That  case  only  decides  that  where  an-, 
cient  windows  are  enlarged,  the  adjoining 
owner  does  not  gain  any  right  to  obstruct 
the  light  coming  to  the  ancient  part. 

Maiiistt,  J. — I  am  of  opinion  that  this 
rule  should  be  discharged. 

The  plaintiff  had  a  building  in  which 
were  certain  windows.    They  had  been  in 


(1)  1  Campb.  322. 

(2)  33  "       "  ~ 


33  Law  J.  Kep.  Chane.  698. 
(9)  36  Law  J.  Rep.  Chanc.  518. 

(4)  85  Law  J.  Rep.  Cbaoc  539. 

(5)  85  Law  J.  lUp.  Ohane.  555. 

(6)  44  Law  J.  Bep.  Ghaoc.  523. 
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the  same  state  for  a  period  sufficiently  long 
to  impose  the  servitude  on  the  proprietor 
of  the  opposite  building  of  not  interfering 
with  that  quantity  of  light  which  had 
always  passed  through  the  plaintiff's 
windows.  The  defendant  was,  by  the 
user  of  light  which  the  plaintiff  had 
so  long  enjoyed,  restrained  from  doing 
anything  to  obstruct  it.  The  defendant, 
however,  by  building  a  tall  warehouse 
opposite,  did  interfere  with  the  quantity 
and  flow  of  light  to  plaintiff's  house ;  and 
as  was  admitted  interfered  injuriously. 
Consequently  there  was  a  good  cause  of 
action. 

What,  then,  is  the  measure  of  damages 
for  the  interference  with  the  old  light  ? 
The  Lord  Chief  Justice  told  the  jury  that 
they  might  take  into  consideration  the 
character  of  the  neighbourhood,  and  the 
present  and  probable  future  use  of  the 
plaintiff's  house.  This  was  in  favour  of 
the  defendant,  as  I  think,  for  it  was  equi- 
valent to  telling  them  that  they  might 
find  that  there  was  no  substantial  damage 
done,  or  might  find  that  the  damage 
which  was  done  was  reduced  by  reason 
of  those  circumstances.  I  think  that,  if 
anything,  this  direction  was  too  favour- 
able to  the  defendant. 

Take  the  instance  of  a  small  tenement 
in  which  an  upper  room  had  been  used  as 
a  bedroom,  and  the  light  of  the  window 
was  ample  for  that  use.  Then  the  owner 
lets  it  to  an  artist,  and  puts  a  skylight  in 
the  roof  letting  in  a  great  quantity  of 
additional  light,  making  it  very  suitable 
for  the  new  purpose,  as  having  a  com- 
bination of  vertical  and  horizontal  lights. 
Why  should  a  man  be  allowed  to  come 
and  say,  "  What  are  you  using  this  for  ? 
Now  you  have  the  vertical  light,  I  shall 
interfere  with  impunity  with  your  hori- 
zontal light,  because  it  will  be  quite 
enough  if  I  leave  sufficient  to  enable  you 
to  use  the  room  as  a  bedroom  as  before." 
How  can  the  use  made  of  tho  light  inside 
the  room  by  the  plaintiff  affect  the  ques- 
tion of  the  duty  of  the  defendant  not  to 
obstruct  it  outside  P 

The  servitude  is  what  we  ought  to  look 
to.  Can  it  be  said  to  increase  or  diminish 
according  as  the  dominant  tenement  uses  it 
or  not  P  If  so,  the  easement  would  never 
be  certain  or  the  same.     I  think  that  it 


was  a  question  for  the  jury  what  was  the 
value  of  the  loss  of  light  to  the  plaintiff, 
and  then  they  might  properly  consider 
that  the  room  might  be  usea  for  some 
other  purpose  than  that  for  which  it  was 
used  at  tne  time  of  the  interference  by 
the  defendant  with  the  light. 

Mellor,  J. — I  am  of  the  same  opinion. 
I  think  that  the  direction  was  perfectly 
right.  It  appears  to  me  that  the  test 
suggested  in  Martin  v.  Ooble  (1)  was  in- 
correct, and  I  agree  entirely  with  the 
observations  of  the  Master  of  the  Bolls  in 
Aynsley  v.  Olover  (7),  that  the  mode 
of  occupation  cannot  be  the  test  of 
the  right.  He  says,  "  The  mere  change 
of  the  use  of  a  room  will  not  deprive  the 
party  complaining  of  his  right  to  the 
access  of  Uffht."  And  I  therefore  think 
it  is  established  that  tho  test  of  the  rights 
of  owners  of  neighbouring  premises  laid 
down  by  the  Chief  Baron  in  Martin  v. 
Oohle  (1)  is  not  the  correct  test  to  be  ap- 
plied in  these  cases.  It  is  obvious  that 
it  would  be  a  very  varying  and  uncertain 
and  unsatisfactory  test ;  and  if  it  were 
correct,  how  could  the  person  submitting 
to  the  acquisition  of  the  right  ever  find 
out  what  was  being  acquired  against  him  P 
In  Lanfranchi  v.  Ma^ckenzie  (3),  which 
was  a  case  where  an  injunction  was  sought 
for,  the  decision  only  amounted  to  this, 
that  there  could  be  no  claim  to  require 
light  for  an  extraordinary  purpose  of 
which  the  adjoining  owner  could  nave  no 
knowledge.  True  it  is  that  the  Vice- 
Chancellor  uses  words  approving  MarHn 
V.  Qohle  (1),  but  I  think  that  may  be  ex- 
plained  by  their  application  to  the  case 
before  him,  where  the  evidence  as  to  the 
effect  of  the  new  building  on  the  plain- 
tiff's light  was  very  conflicting.  When, 
however,  a  man  is  in  the  enjoyment  of  a 
certain  quantum  of  light,  and  any  person 
does  anything  to  obstruct  that  enjoyment, 
that  amounts  to  an  injurious  diminution 
of  the  light.  This  the  jury  have  found 
in  the  present  case,  and  Mr.  Hill  admits 
that  the  verdict  is  properly  against  him, 
but  raises  an  objection  to  the  damages 
being  anything  beyond  nominal,  because 
the  purpose  to  which  plaintiff's  room  has 
be^i  and  is  being  put  is  such  that  the 

(7)  43  Law  J.  Rep.  Chanc.  777. 
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injiiiy  is  inappredable.  But  snrelj  it  ia 
right  to  take  into  calcnlatioii  the  reason^ 
able '  application  of  the  room  to  other 
purposes,  nsing  the  same  orifices  of  oonrse, 
not  altering  or  increasing  them  in  anj 
way.  I  am,  therefore,  clearly  of  opinion 
that  this  being  a  substantial  injury,  the 
jury  were  entitled  to  measure  the  damages 
for  it,  and  no  better  rule  for  their  doing 
80  oould  be  given  than  that  laid  down  by 
the  Lord  Chief  Justice  in  his  summing  up. 

CocEBUBN,  L.G.J. — I  am  very  glad  that 
this  case  should  have  been  submitted  to 
the  opinion  of  my  learned  brothers,  be« 
cause  it  is  not  desirable  that  the  Judge 
whose  direction  is  made  the  subject  of 
question  should  form  half  the  Divisional 
Court  before  which  the  rule  is  argued. 

I  am  satisfied  that  the  direction  here 
was  right.  The  question  is  to  what  has 
the  servient  tenement  become  subject  P  It 
is  to  the  admission  of  light  through  the 
several  apertures  in  the  plaintiff's  house, 
and  the  oefendant  has  nothing  to  do  with 
the  purpose  for  which  the  bffht  so  ad- 
mitted IB  used.  Look  at  the  mattes 
practically.  A  man  builds  a  house  and 
opens  windows  in  it.  Does  the  owner  of 
the  opposite  house  or  of  the  adjoining 
land  consider  at  all  for  what  purpose 
those  windows  are  used  P  Suppose,  after 
using  premises  in  one  way,  the  pro- 
prietor of  the  ancient  windows  changes 
their  internal  use,  it  cannot  be  said,  and 
so  far  as  I  know,  has  never  been  sug- 
gested, that  because  less  light  may  then 
be  required  in  the  use  to  which  the  pre- 
mises are  applied,  the  owner  of  the  ser- 
vient tenement  can  obstruct  the  windows 
so  far. 

The  true  measure  of  damages  is  the 
diminished  value  of  the  premises.  How 
is  this  to  be  ascertained  P  Is  it  by  refer, 
ence  to  the  present  use  of  the  premises  P 
Why,  in  the  course  of  a  very  short  time 
the  premises  may  be  used  for  a  purpose 
wh^  the  full  access  of  light  is  wanted. 
Why  is  the  owner  to  be  deprived  of  it  P 
I  cannot  see;  and  except  the  case  of 
Martin  v.  Chble  (1),  which  I  think  is 
wrong,  the  authorities  are  all  the  other 
way.  In  Yaies  v.  Jack  (4)  Lord  Cran- 
worth  says,  "  The  right  conferred  or  re- 
cognised by  the  statute  2  &  3  Will.  4.  c. 
71,  is  an  absolute  and  indefeasible  right 
Vol.  47.— O-B.,  C.P.  &  Exch. 
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to  the  enjoyment  of  the  light  without 
reference  to  the  parpose  for  which  it  has 
been  used."  Then  Vice-Chancellor  Page 
Wood  in  a  subsequent  case  approves  the 
same  view — Dent  v.  The  Auction  Mart 
Compawy  (5)  ;  and  the  present  Master  of 
the  Kolls,  whose  view  is  always  an  autho- 
rity, says  in  Aynsley  v.  Olover  (7),  with 
reference  to  the  very  passage  I  have  read 
from  Lord  Cran worth's  judgment  in  Yates 
V.  Jack  (4),  "  That  I  think  is  a  correct 
interpretation  of  the  law,"  and  he  ex- 
presses a  decided  opinion  that  Jackson  v. 
The  Duke  of  Newcastle  (8)  is  not  law, 

I  am,  therefore,  of  opinion  that  in  esti- 
mating damages  for  the  admitted  inter- 
ference with  the  access  of  light  to  the 
plaintiff's  house,  the  jury  may  fairlv  take 
into  consideration  the  question  whether 
the  tenement  will  be  always  applied  to 
the  same  use  as  now,  or  whether  there  is 
a  reasonable  probability  of  its  being  ap- 
plied to  some  other  purpose  where  the 
fall  light  will  be  wanted.  When  that  time 
comes  and  the  full  light  is  want^  it 
seems  to  me  monstrous  that  the  dominant 
owner  should  be  deprived  of  it  without 
any  compensation. 

BahIb  discharged. 


8oUeit0ff8-~Tilley  Sodmes,  for   plaintiff;   H.  £. 
Brown,  for  defendant 


1877. 
Nov.  21 

1878. 
Jan.  24 


[IN  TUE  aUEEN'8  BENCH  DIVISION.] 
LAiHO  (appellant)  v.  the  oveb- 

SEEBS  OF  THE  POOR  OF  THE 
TOWNSHIP  OP  BI8H0PWEAR. 
MOUTH  AND  THE  ASSESSMENT 
COMMITTEE  OF  THE  SUNDER. 
LAND    POOR    LAW  UNION   (rfl. 

(^    spondents). 

Poor-rate — Ship-yard^  Baledble  Value  of 
— Machinery  and  Plant,  Enhancement  of 
Bateaible  Value  by. 

[For  the  report  of  the  above  case,  see 
47LawJ.  Rep.  M.O.  41.] 
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[N.  S. 


[IN  THE  QUEEN^S  BENCH  DIVISION.] 

r    ROSE      AND      OTHBBS      V.     THE 

1878.      J  GAEDDBN    LODGE   COAL,  COKE 

Feb.   14.  I  AND       FIREBRICK       OOMPANT 

L      (limited). 

PracHce^Staying  Proceedings  in  Action 
— Winding-up  of  Company — Liquidator's 
OostS'-Companies  Act,  18f>2  (25  ^  26 
Vict.  c.  89),  ss.  85  a7id  138. 

The  plaintiffs  brought  an  action  in  the 
Queen's  Bench  Division  against  the  de^ 
feiidant  company,  after  a  resolution  to  wind 
up  the  latter  had  been  passed  and  con* 
firmed,  for  the  purpose  of  recovering  a  swn 
of  money  for  goods  supplied.  On  an  ap' 
plicatuyii  by  tits  liquidator  to  this  Oourt  to 
stay  the  action,  under  the  provisions  of  36 
^  37  Vict.  c.  GO.  «.  24,  sub-see,  5,  it  ap- 
peared that  there  were  no  funds  capable  of 
being  distributed  among  the  creditors,  the 
assets  being  barely  sufficient  to  cover  the 
liquidator's  oum  costs.  The  Oourt  never- 
theless  made  the  order,  staying  the  pro- 
ceedvngs  in  favour  of  the  liquidator. 

This  was  a  motion  on  the  part  of  the 
liquidator  to  restrain  the  plainti£p8  from 
taking  further  proceedings  in  an  action 
which  they  had  commenced  against  the 
defendants  (1). 

At  an  extraordinary  meeting  of  the 

(1)  By  the  Companies  Act^  1862  (25  &  26  Vict, 
c.  89),  8.  138,  ''Where  a  company  is  being  wound 
up  voluntarily,  the  liquidator  or  any  contributory 
to  the  company  may  apply  to  the  Court  .... 
to  determine  any  question  arising  in  the  matter  of 
such  winding-up,  or  to  exercise  as  respects  the 
enforcing  of  calls,  or  in  respect  of  any  other 
matter,  all  or  any  of  the  powers  which  the  Court 
might  exercise  if  the  company  were  being  wound 
up  by  the  Court" 

By  section  86  it  is  enacted  that  "  The  Court 
may,  at  any  time  after  the  presentation  of  a  pe- 
tition for  winding-up  a  company  under  this  Act, 
and  before  making  an  order  for  winding-up  the 
company,  upon  the  application  of  the  company  or 
of  any  creditor  or  contributory  of  the  company, 
restrain  farther  proceedings  in  any  action,  suit  or 
proceeding  against  the  company,  upon  such  terms 
as  the  Court  think  fit." 


defendant  company,  held  on  the  let  of 
May,  1876,  it  was  resolved  that  the  said 
company  should  be  wound  up  voluntarily, 
in  pursuance  of  the  Compames  Act,  1862, 
which  resolution  was  subsequently  con- 
firmed at  an  extraordinary  meeting  of  the 
company. 

It  was  for  some  time  probable  that  the 
company  would  be  resuscitated  and  dis- 
posed of  as  a  going  concern,  of  which 
mot  the  plaintiffs  were  well  aware;  bat 
this  was  afterwards  found  to  be  impos- 
sible in  consequence  of  the  bad  state  of 
trade  which  then  prevailed. 

On  the  16th  of  September,  1877,  the 
plaintiffs  issued  a  writ  out  of  this  Divi- 
sion of  the  High  Court  against  the  com- 
pany to  recover  the  sum  of  54Z.  19«.  9(f., 
tor  goods  sold  and  delivered  by  the 
plainti£p8  to  the  company.  The  official 
liquidator  stated  in  his  affidavit  that  the 
plaintiffs  had  all  along  had  full  know- 
ledge of  the  windii^-up  proceedings, 
and  that  the  value  of  the  assets  of  the 
company  were  so  seriously  depreciated  by 
bad  trade  that  they  were  oarely  Bui&- 
cient  to  cover  the  costs  of  the  wincung-up. 

Medd  now  applied,  on  behalf  of  the 
liquidator,  to  have  the  action  stayed,  and 
cited  Walker  v.  The  Banagher  DistiUery 
Company  (2)  and  Be  Poole  Firebrick  and 
Blue  Olay  Company  (3). 

Edwyn  Janes  appeared  for  the  plain ti£&. 

CoCKBURN,  L.C.J. — I  think  this  rule 
must  be  granted  in  favour  of  the  liqui- 
dator. It  is  admitted  that  if  there  were 
funds  in  hand  belonging  to  the  company, 
which  were  capable  of  being  distributed, 
that  the  plaintiffs  would  be  prevented,  by 
virtue  of  the  provision  of  section  85,  firom 
proceeding  with  their  action,  and  would  be 
compelled  te  come  in  and  take  their  share, 
pari  passu,  with  the  other  creditors. 
Here,  however,  it  appears  that  there  are 
no  funds  capable  of  being  so  distribated, 
the  funds  in  hand  being  scaroely  suffi- 
cient to  pay  the  liquidator's  costs :  the 
plaintiffs'  contention  is,  that,  under  these 

(2)  46  Law  J.  Rep.  Q.B.  134 ;  s.  c  Iaw  Rep.  1 
Q.B.  Div.  129. 

(8)  43  Law  J.  Rep.  Chanc  447 ;  b.  c.  Law  Rep. 
17  Eq.  268. 
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cii'cumBtanceB,  their  claim  ought  to  be  pre- 
ferred to  that  of  the  liquidator.  I  am  of 
opinion,  however,  that  this  contention  will 
not  hold  water,  and  that  the  liquidator  is 
entitled  to  be  paid.  The  Legislature 
thought  that  where  there  is  an  insolvent 
estate  it  is  much  better  that  all  creditors 
should  come  in  and  each  bear  his  share 
of  the  loss  than  that  the  estate  should  be 
torn  to  pieces  by  a  race  of  contending 
parties.  To  carry  out  this  liquidators 
are  to  be  appointed  to  determine  what 
proportion  the  assets  will  bear  to  the 
claim^  and  to  distribute  such  assets  accu- 
rately. Unless  the  liquidators  were  pro- 
tected against  loss,  nobodv  would  be 
found  wiHing  to  undertake  the  office.  If 
the  plaintiffs  had  come  in  with  the  rest 
of  the  creditors  they  would  not  have  been 
in  a  position  to  say  that  their  claim  ought 
to  have  been  preferred  to  the  liquidator's ; 
and  I  do  not  think,  under  the  present 
circumstances,  they  ought  to  be  allowed 
to  improve  their  present  position  by 
this  action. 

Mellob,  J. — I  am  of  the  same  opinion. 


Solicitors— Mackrell  &  Co.,  for  plaintiffs ;  R.  W. 
Marsland,  agent  for  Addleshaw  &  Warburton, 
Manchester,  for  the  liquidator. 
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[IN  THE  COURT  OF  APPEAL.] 


1878 
Feb 


1.} 


HOGABTH  17.  LATHAM  &  CO.* 


JPartners — Bill  of  Exchange — Power  of 
Partner  to  bind  Firm — Blank  Acceptance. 

A  parltier  has  no  implied  authority  to 
hind  his  firm  by  issuing  acceptances  in 
blank. 

J^.,  of  the  firm  of  L,  Sf  Co.,  gave  an 
acceptance  purporting  to  be  made  by  the 
Urm ,  ioith  a  blank  for  the  name  of  the  drawer, 
C.  gave  it  to  H.  for  value,  H,  filled  up 
the  hill,  putting  the  name  of  his  firm, 
S.  ^  C,  as  drawers,  and  indorsed  it  to 
himself,  knaming  wl^en  he  did  so  thai  F.  had 

•    Coram    Bramwell,    L.J.,    Brett,    L.J.,    and 
CoUon,  LJ. 


no  authority  to  accept  the  bill : — Held,  thai 
L,  4*  Oo,  were  not  liahle  on  the  bill  at 
the  suit  of  H, 

Semble,  that  a  bona  fide  holder  for  value 
to  whom  the  bill  had  come  in  a  perfect  state 
would  have  been- entitled  to  sue. 

This  was  an  appeal  from  a  judgment 
given,  at  the  trial  of  this  canse,  by  Haw- 
kins, J. 

The  action  was  brought  upon  two  bills 
of  exchange  at  three  months  for  9872.  6^. 
4td,  and  493Z.  4«.  Sd.  respectively,  purport- 
ing to  be  drawn  by  Messrs.  Hogarth  & 
Cotton  upon  Latham  &  Co.,  accepted  by 
Latham  &  Co.,  and  indorsed  to '  the 
plaintiff. 

In  reality,  one  Foster,  a  partner  in  the 
firm  of  Latham  &  Co.,  had  drawn  the 
acceptances  in  blank,  a  space  being  left 
for  the  drawer's  name,  and  had  handed 
them  in  that  state  to  Cotton.  Cotton 
was  at  the  time  largely  indebted  to  James 
Hogarth,  one  of  his  partners,  and  handed 
to  him  the  acceptances  in  payment  of  the 
debt.  The  first  acceptance  was  in  the 
following  form  when  handed  to  the 
plaintiff. 

9872.  6^.  Ad.  London :  February,  1876. 

"  Three  months  after  date  pay  to  our 
order  the  sum  of  nine  hundred  and  eighty 
seven  pounds  six  shillings  and  fourpence 
value  received. 

*'  To  Messrs.  Latham  &  Co., 

"  Merchants,  Dover. 

^*  Accepted  payable  at  the  National 
Provincial  Bank  of  England,  Dover. 

"  Latham  &  Co." 

The  other  acceptance  was  precisely 
similar. 

James  Hogarth  kept  the  acceptances 
till  maturity,  and  then  filled  up  the  blank 
with  the  name  of  the  firm  of  Hogarth  & 
Cotton  as  drawer,  indorsed  them  in  the 
same  name,  and  claimed  to  hold  them  as 
security  for  Cotton's  debt. 

Cotton  having  absconded,  and  the  de- 
fendants having  refused  to  pay  the  amount 
of  the  bills,  the  plaintiff  brought  this 
action. 

For  the  defence  it  was  proved  that 
Foster  (who  had  also  absconded)  had 
made  the  acceptances  in  fraud  of  I^tham 
&  Co.,  and  without  the  knowledge  or 
consent  of  the  firm. 
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Hogarth  v.  Latham  (App,), 

The  jury  fonnd  that  when  the  plaintiff 
received  iiie  bills  in  their  imperfect  con- 
dition, he  belieyed  them  to  be  perfectly 
good,  bat  afterwards,  and  before  they 
were  drawn  or  indorsed,  he  believed  that 
there  was  something  wrong,  and  that 
they  would  not  be  met,  and,  further,  that 
he  had  a  suspicion  about  them,  and 
wilfully  abstained  from  making  fhrther 
enquiries,  lest  he  should  find  out  some- 
thing more ;  and  with  that  suspicion  on 
his  mind,  he  wrote  the  names  of  the 
drawers  and  indorsees,  and  completed 
the  bills. 

On  these  findings  the  Judge  directed 
that  judgment  should  be  entc^red  for  the 
defendants. 

Against  that  judgment  the  plaintiffs 
appealed. 

Cohen  and  B.  M,  Bray,  for  the  plaintiff. — 
The  defendants  have  allowed  these  ac- 
ceptances to  be  issued,  and  are  liable, 
though  they  were  drawn  in  blank.  There 
are  no  English  cases  exactly  like  the 
present.  Hai^ey  v.  Gave  (I)  is  the 
nearest.  There,  one  Chippendale  sent  a 
bill  to  the  defendant  with  a  blank  space 
for  the  drawer's  name,  and  the  defendant 
accepted  it,  and  sent  it  back  to  him.  He 
transferred  it  to  the  plaintiff  for  value, 
and  the  plaintiff  inserted  his  own  name  as 
drawer ;  and  the  Coomion  Pleas  division 
drew  the  inference  that  the  plaintiff  had 
authority  to  insert  his  name,  and  could 
sue  on  the  bill.     In  Crucldey  v.  Olarance 

(2)  the  bill  sued  on  was  iasued  with  the 
payee's  name  in  blank ;  and  Lord  Ellen- 
borough  there  said,  "As  the  defendant 
has  chosen  to  send  the  bill  into  the  world 
in  this  form,  the  world  ought  not  to  be 
deceived  by  his  act."     Crutchly  v.  Mann 

(3)  is  a  similar  case.  The  plaintiff  here 
came  into  possession  of  the  bill  regularly 
and  bona  fide.  When  he  received  it  there 
was  implied  authority  from  Latham  to 
the  holder  to  insert  his  name,  and  Latham 
cannot  revoke  that  implied  authority  by 
giving  notice  to  the  plaintiff,  for  the 
plaintiff  has  acted  on  it  by  giving  value 
for  the  bill. 

(1)  33  Law  Times,  N.S.  64. 

(2)  2  M.  &  S.  90. 

(3)  5  Taunt.  629. 


The  precise  point  at  issue  in  this  case 
has  been  decided  in  America,  in  a  case 
where  a  partner  in  a  firm  issued  a  blank 
form  of  bill,  omitting  the  amount,  date, 
payee  and  drawee,  signed  with  the  name 
of  the  firm  as  drawers  ;  and  a  bona  fide 
holder  for  value  was  held  entitled  to  sue 
on  the  bill  when  filled  up  by  the  person 
to  whom  it  had  been  given — Ghenning 
Oanal  Bank  v.  Bradner  (4). 

Maclntyre  and  Wheeler^  for  the  defend, 
ants,  were  not  called  upon  to  argue. 

BR4MWELL,  L.J. — I  am  of  opinion  that 
this  judgment  ought  to  be  affirmed.  It 
is  really  curious,  but  with  the  exception 
of  the  American  case,  I  never  heard  of 
such  a  case  till  last  Chester  Assizes,  when 
th^re  was  a  case  absolutely  identical  with 
this,  except  that  the  firm  in  that  case 
were  actually  indebted  to  the  person  to 
whom  the  bill  was  sent.  I  ruled  there, 
and  I  am  still  of  opinion  that  I  was  right, 
that  although  if  the  bill  had  been  drawn 
by  a  creditor  of  the  defendants,  it  would 
have  bound  the  defendants,  yet  the  bill 
being  drawn  in  blank  when  accepted,  and 
having  been  so  sent  to  the  creditor,  who 
handed  it  to  the  plaintiff,  who  filled  up 
the  omission,  the  defendants  were  not 
bound.  I  held  that  it  was  not  a  mercantile 
transaction,  and  the  acceptance  of  the 
blank  bill  by  a  partner  did  not  bind  the 
firm.  I  am  of  that  opinion  still;  and, 
indeed  this,  if  I  may  use  the  expression, 
is  a  worse  case,  since  here  the  firm  was 
not  indebted  to  the  person  to  whom  the 
bill  was  sent,  and  this  is  evidently  not  a 
mere  ordinary  business  ti^nsaction  within 
the  usual  authority  of  partners. 

The  plaintiff  knowing  that  the  bill  was 
accepted  by  one  member  of  the  firm  only, 
in  the  name  of  all,  and  knowing  that 
there  was  no  drawer's  name  on  the  bill, 
must  be  held  to  have  taken  the  bill  at  his 
own  peril ;  and  before  he  can  recover,  he 
must  shew  that  the  other  partners  autho- 
rised the  acceptance;  or  at  all  events,  that 
he  had  good  reason  to  suppose  that  the 
acceptor  had  power  to  make  the  contract. 
It  has  been  urged  that  this  would  impose 
great  restrictions  on  the  use  of  bills  of  ex- 
change. I  do  not  think  so,  but  I  think  it  is 
a  very  good  rule  to  protect  firms  against 
(4)  44  New  York  Rep.  680. 
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the  frauds  of  single  partners.      In   thd 
present  case  the  plaintiff  had  no  reason  to 
suppose  that  Foster  had  authority.  Gk>od 
reason  points  altogether  the  other  way. 
When  a  debt  is  paid  by  a  bill  properly 
drawn,  the  firm  have  this  advantage,  that 
the  bUl  itself  is   evidence  of  the  pay- 
ment.  Bat  here,  on  the  face  of  the  bill  they 
appear  to  pay  some  one  else  ;  for  the  bill 
is  for  value  received  from  H.  Cotton  &  Co. 
Mr.   Bray  says  that  the   same  remark 
woold  apply  where  one  member  of  a  firm 
draws  a  check  payable  to  A.,  and  pays  a 
debt  due  to  B.  with  it.    In  that  case  he 
says  the  partner  would  be  exceeding  his 
authority.    As  between  the  firm  and  B.  I 
should  say  certainly  not.     But  he  says, 
suppose  the  holder  of  the  cheque  to  be 
some  one  other  than  the  creditor,  could 
he  maintain  an  action  upon  it  ?     I  am  not 
quite  sure  ;  and  if  the  case  should  arise, 
1   should  probably  take  time  to  consider 
the  point.     I  cannot  say  how  that  would 
be,  unless  there  is  something  to  shew  that 
the  cheque  has  been  given  in  satisfaction 
of  the  creditor's  debt.    But  I  do  not  like 
to  lay  down  a  general  rule ;  for  in  some 
cases  it  would  be  monstrous  if  the  firm 
were  held  not  liable.     And  one  would 
be  unwilling  to  hold  that,  if  a  firm  of 
A.  and  B.  owe  money  to  C,  and  one  of 
the  partners  accepts  a  bill  in  blank  and 
sends  it  to  C,  who  fills  in  his  own  name 
as  drawer,  the  firm  is  not  liable  on  the 
acceptance.    But  that  question  does  not 
arise  here.     If  the  bill  is  in  the  hands  of 
a   haiva  fide  holder  without  notice,  the 
company  would  be  liable.     And  if  it  is  in 
the  hands  of  the  creditor,  it  does  not 
much  matter  whether  he  sues  on  the  bill 
or  for  the  debt.     But  here,  when  there 
was  no  debt  due  from  the  firm  to  Cotton , 
the  case  is  different. 

I  have  some  doubts  whether  this  bill 
was  a  negotiable  instrument,  and  if  it  is 
not,  can  it  be  said  that  the  holder  has  a 
right  to  assume  that  it  was  eiven  for 
Taiue  ?  But  suppose  he  has,  then  if  he 
finds  the  acceptance  drawn  in  the  hand- 
writing of  one  partner  of  the  firm  only, 
lie  has  no  right  to  put  in  his  own  name 
as  drawer,  not  being  a  creditor  of  the 
firm ;  and  if  he  does  so,  he  must  shew 
that  the  other  partners  authorised  the 
document  being  put  in  circulation. 
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I  am  of  opinion  that  there  was  no  such 
authority  in  point  of  law,  and  no  evidence 
of  any  implied  authority  given  by  the 
firm.  Nor  could  evidence  of  such  autho- 
rity be  given,  for  it  would  be  evidence  to 
contradict  the  law  The  only  evidence 
given  was,  that  it  was  a  common  practice 
of  commercial  firms  to  accept  bills  drawn 
in  blank  and  remit  them  to  their  creditors. 
And,  no  doubt,  such  cases  may  sometimes 
occur,  but  that  is  no  proof  of  a  binding 
custom. 

As  to  the  case  of  Ha/rvey  v.  Cave  (1) 
the  Court  had  power  to  draw  inferences 
of  fact,  and  I  should  very  much  like  to 
know  what  the  &cts  were  from  which 
they  inferred  the  authority  of  the  partner 
to  bind  the  firm.  Here  I  do  not  see 
anything  which  shews  that  Latham  had 
power  to  authorise  Cotton  to  put  his 
name  to  the  bill  as  drawer,  or  to  say  to 
mankind  in  general,  "  any  one  who  takes 
this  bill  may  fill  up  the  blank."  It  is 
also  to  be  observed  that  Harvey  v.  Ca/ve 
(1)  differs  entirely  from  the  present  case, 
inasmuch  as  the  defendant  who  accepted 
the  bill  had  no  partners,  and  accepted  it 
in  his  own  name. 

In  the  case  of  Awde  v.  Dixon  (5)  the 
defendant  agi'eed  to  join  his  brother  in  a 
promissory  note,  on  condition  that  a  third 
party  would  also  join,  and  signed  a  note 
with  a  blank  for  the  name  of  the  payee. 
The  condition  was  not  fulfilled,  and  the 
defendant's  brother  in  fraud  of  the  de- 
fendant delivered  the  imperfect  note  to 
the  plaintiff,  who  inserted  his  name  as 
payee.  In  deh'vering  judgment  Parke,  B., 
said,  **  It  is  unnecessary  to  decide  whether 
this  instrument  is  a  forgery  or  not,  but 
there  is  certainly  ground  for  contending 
that  the  making  of  it  complete  contrary 
to  the  directions  of  the  defendant,  renders 
it  a  false  instrument  as  against  him." 
(this  of  course  is  not  applicable  here) 
*'  I  do  not  gainsay  the  proposition  that 
a  person  who  puts  his  name  to  a  blank 
paper  impliedly  authorises  the  filling 
of  it  up  to  the  amount  that  the  stamp 
will  cover."  But  this  is  a  different 
case.  ^*  A  party  who  takes  such  an 
incomplete  instrument,  cannot  recover 
upon  it  unless  the  person  from  whom  he 

(5)  6  Estch.  Be£.  S69 ;  s.  c.  20  Law  J.  Kep. 
Exch.  296. 
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receives  it  had  a  real  authority  to  deal 
with  it.  There  was  no  such  authority  in 
this  case,  and  unless  the  circumstances 
shew  that  the  defendant  conducted  him- 
self in  such  a  way  as  to  lead  the  plaintiff 
to  believe  that  the  defendant's  brother 
had  authority,  he  can  take  no  better  title 
than  the  defendant's  brother  could  give. 
The  maxim  of  law  is  nemo  plus  Juris  in 
alium  transferre  potest  qtiam  ipse  hahet. 
It  is  a  fallacy  to  say  that  the  plaintiff  is 
a  bona  fide  holder  for  value.  He  has 
taken  a  blank  piece  of  paper,  not  a  pro- 
missory note.  He  could  only  take  it  as  a 
note  under  the  authority  of  the  defendant's 
brother ;  and  he  had  no  authority ;  con- 
sequently, the  instrument  is  void  as 
against  the  defendant." 

The  same  reasoning  applies  here,  and 
I  see  no  reason  why  the  plaintiff  should 
recover,  but  a  very  good  one  why  he 
should  not.  Mr.  Cohen  says  this  was 
a  negotiable  instrument  when  the  plain- 
tiff took  it.  I  think  not.  The  cases,  as 
far  as  they  go — (there  is  no  case  where 
the-  drawer's  name  was  left  blank) — 
shew  that  an  incomplete  instrument  may 
sometimes  be  made  complete  by  a  per- 
son who  is  not  a  party  to  the  instru- 
ment, on  the  ground  that  the  person 
who  had  given  the  instrument,  must  be 
taken  to  have  given  authority  to  fill  it  up 
to  any  person  into  whose  hands  it  has 
come  for  valuable  consideration. 

But  in  this  case,  before  the  plaintiff 
used  any  such  authority  he  became  aware 
— not  that  it  was  revoked— but,  that  that 
which  we  will  suppose  was  a  presumable 
authority  in  Latham,  in  point  of  fact  had 
never  existed.  No  doubt  a  general 
authority  exists  in  partners  to  bind  their 
firms  by  acceptance.  But  if  the  firm 
says  there  is  no  such  power  with  us,  then 
a  single  partner  may  give  a  bill  and 
accept  it,  and  the  holder  may  sue  on  it, 
but  he  cannot  recover. 

Here  the  plaintiff  knew  when  he  filled 
up  the  bill  that  the  presumed  authority 
of  the  partners  to  give  him  authority  to 
draw  the  bill  did  not  exist,  and,  therefore, 
that  he  had  no  such  authority.  It  might 
have  been  otherwise  if  he  had  filled  up  the 
draft  at  the  time  when  he  had  a  right  to 
think  (if  there  was  any  ffround  for  the  sup- 
position at  any  time)  that  he  had  autho- 


rity. It  may  be  said  it  is  a  hard  case. 
StUl,  so  it  is.  He  did  not  fill  up  the  bill 
at  a  time  when  he  might  have  been 
justified  in  supposing  that  he  had  a  right 
to  do  it,  but  when  he  knew  he  had  no 
such  right.  Then  it  is  said  a  bona  fide 
holder  for  value,  not  knowing  that  the 
bill  had  been  drawn  in  blank,  might  have 
brought  his  action  on  the  bill.  I  am 
inclined  to  think  that  is  so,  for  this 
reason  :  As  a  general  rule,  a  partner  has 
authority  to  accept  a  bill  for  his  firm,  and 
the  plaintiff  in  such  a  case  would  have 
taken  what  on  the  face  of  it  would  be  a 
perfect  bill  of  exchange,  and  the  de- 
fendant  could  not  in  that  case  say,  "you 
knew  that  the  bill  was  accepted  without 
authority." 

The  question  must  be,  whether  there 
was  an  authority  bona  fide  given  to  accept 
the  bill,  or  whether  the  plaintiff  gave 
credit  to  the  signature  of  the  partnership 
upon  an  instrument  valid  on  the  face  of 
it.  In  this  case  neither  one  nor  the  other 
of  the  propositions  is  true,  and  the  judg- 
ment is  right ;  there  is  no  imputation  of 
fraud  on  the  plaintiff ;  and  his  case  is,  to 
some  extent,  hard,^  for  if  he  had  not  obtained 
this  piece  of  paper,  he  might  have  pursued 
his  remedy  against  Cotton.  But  as  in 
fact  this  bill  was  not  accepted  by  the  de- 
fendant's firm  for  value,  he  has  no  remedy. 
It  is,  like  the  case  of  Gnrrie  v.  Misa  (6),  a 
hard  case,  where  some  one  must  suffer ; 
but  our  view  is  against  the  plaintiff,  and 
in  fav6ur  of  the  defendants. 

Bbett,  L.J. — The  plaintiff  in  this  case 
brought  his  action  against  two  defendants, 
of  whom  one,  Foster,  has  let  judgment  go 
by  default,  and  the  question  is  whether 
the  plaintiff  in  his  individual  capacity 
can  maintain  his  action  against  the  other 
defendant,  Latham.  Unless  the  bill  of 
exchange  is  a  valid  instrument  to  bind 
Latham  it  is  quite  certain  there  is  no 
privity  between  him  and  the  plaintiff. 
All  depends,  then,  upon  the  effect  of  the 
instrument.  It  is  alleged  to  be  a  bill  of 
exchange  drawn  by  Hogarth  &  Cotton 
and  accepted  by  Latham  &  Co.  Such  a 
bill  the  plaintiff  was  bound  to  prove.  It 
seems  to  me  that  in   order  to  succeed 

(6)  44  Law  J.  Rep.  Exch.  94  ;  s.  c.  Lav  Bep.. 
10  Exch.  158. 
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against  Latham  the  plaintiff  mnst  shew 
that  the  bill  was  drawn  bj  Hogarth  & 
Cotton,  or  by  their  authority,  and  accepted 
by  Latham  &  Co.,  or  by  their  authority 
expressed  or  implied,  or  by  the  authority 
of  Latham;  or  that  the  creditor  had  a 
right  to  belieye  that  Latham  had  p^ven 
such  authority.  None  of  these  conditions 
are  fulfilled  here..  The  plaintiff  fails  to 
shew  that  he  had  a  right  to  believe  that 
the  bill  wad  drawn  by  Hogarth  &  Cotton 
or  by  their  authority,  or  that  it  was  ac- 
cepted by  or  with  the  authority  of  Latham 
&  Co.  or  Latham.  And  he  also  fails  to 
shew  that  it  was  in  fact  drawn  with  such 
authority  or  accepted  with  such  authority. 
As  to  the  drawing,  it  is  clear  that  Hogarth 
&  Cotton  never  in  fact  drew  the  bill.  The 
person  who  signed  the  name  of  the  drawer 
was  the  plaintiff  himself. 

The  ^bawing  in  fact  is  therefore  a 
drawing  by  himself,  and  he  cannot  rely 
upon  it  as  a  drawiug  by  the  company, 
unless  he  can  at  least  shew  that  he  had 
a  right  to  believe  that  he  had  the  autho- 
rity of  Hogarth  &  Cotton  to  put  their 
names  on  the  bill. 

What  are  the  facts  ?  The  acceptance 
was  given  te  the  plaintiff  by  Cotton  with 
the  representation  that  Cotton  had  a 
right  to  draw  the  bill  on  Latham  &  Co. 
It  was  at  first  represented  that  Cotton 
had  in  fact  drawn  it,  but,  as  a  fact,  the 
acceptance  was  ^v^en  by  him  te  the  plain- 
tiff in  blank.  The  utmost  the  plaintiff 
then  had  a  right  to  assume  was  that  the 
defendants  were  willing  to  accept  a  draft 
in  which  Cotton's  name  should  be  put  as 
drawer,  or  his  own  name  by  Cotton's 
authority.  In  that  case  he  ought  to  have 
put  in  either  Cotton's  name  as  drawer 
or  his  own.  Even  at  the  time  when  the 
plaintiff  took  the  bill  he  had  no  right  to 
suppose  he  might  put  in  the  name  of  any 
one  else.  But  the  argument  for  the  plain- 
tiff goes  to  shew  that  he  might  have  put 
in  any  name.  I  can  see  no  authority  in 
the  hooks  that  goes  so  far.  The  utmost 
he  conld  do  at  that  time  woald  be  to  fill 
in  Cotton's  name  or  his  own.  But  he  did 
not  pnt  in  his  own  name.  When  he  re- 
ceived the  biU,  the  authority  of  Cotton,  if 
any,  to  put  in  adrawer's  name  had  not  been 
exercised ;  when  it  was  put  into  the  plain- 
tiff's  hands  there  was  still  no  drawer, 
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and  the  question  is — ^Had  he  a  right 
afterwards  to  draw  the  bill  in  the  name 
of  Hogarth  &  Cotton  P  Before  he  made 
them  the  drawers  he  knew  that  they  had 
given  no  authority  to  draw,  and  he  deli- 
berately put  in  the  names  of  persons  who 
he  knew  had  not  given  him  authority  to 
do  so. 

If  we  assume  that  all  the  cases  that 
have  been  cited  are  correct,  and  correct 
to  the  extent  for  which  they  have  been 
cited,  yet  none  of  them  goes  to  the  extent 
required  bv  the  plaintiff.  Even  Harvey 
V.  Cave  (1)  does  not  go  so  far,  and  I 
wish  to  reserve  to  myself  the  liberty  of 
considering  the  authority  of  that  case  on 
6ome  future  occasion  if  necessary.  Neither 
does  the  New  York  case  go  so  far,  for 
there  is  no  evidence  in  that  case  that  at 
the  time  the  plaintiff  fiUed  in  the  drawer's 
name  he  knew  he  had  no  authority  to  do 
so.  It  seems  to  me  in  the  present  case 
to  be  contrary  to  every  principle  of  law 
and  mercantile  usage  to  suppose  that  the 
plaintiff  had  authority,  or  coald  suppose 
he  had  authority,  to  make  Hogarth  & 
Cotton  the  drawers. 

So  much  for  the  drawing.  Then  as  to 
the  acceptance,  no  authority,  express  or 
implied,  was  given  by  Latham  to  Foster 
to  accept  this  bill  in  any  form.  It  is 
obvioas  there  was  no  express  authority, 
nor  was  there  any  implied  authority  to 
give  acceptances  except  in  respect  of 
partnership  transactions.  Had  the  plain- 
tiff then  a  right  to  assume,  contrary  to 
fact,  that  Latham  had  such  authority  ? 
Until  a  custom  is  so  satis&ctorily  proved 
that  the  Court  may  take  judicial  notice 
of  it,  to  the  effect  that  it  is  an  ordinary 
custom  for  partners  to  accept  bills  on  the 
partnership  account  in  blank,  so  that  the 
person  who  takes  them  may  fill  them  up 
with  the  name  of  any  drawer — until  that 
is  proved,  I  agree  with  my  Lord  that  we 
must  consider  such  a  course  not  within 
the  ordinary  custom  of  merchants. 

No  such  custom  was  proved  in  the 
present  case.  Mr.  Bray  says  the  point 
was  not  taken.  But  that  wm  not  do ;  he 
ought  to  say  that  he  could  have  proved 
the  custom.  But  if  he  had  called  twenty 
witnesses  to  say  the  same  thing  as  the 
witness  he  did  call  he  could  not  have 
proved  the  custom  to  the  extent  neces- 
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sary  for  him.  Till  that  is  proved  the 
person  who  takes  such  an  acceptance 
in  blank  has  no  right  to  say  he  is  ag- 
grieved by  the  refusal  of  the  acceptor  to 
pay,  or  that  he  is  justified  in  patting  any 
name  in  as  drawer. 

I  consider  therefore  that  the  plaintiff 
had  no  right  to  treat  the  drawing  as  one 
by  the  persons  by  whom  the  bill,  as  sued 
upon,  purported  to  be  drawn,  or  to  assume 
that  the  acceptance  was  by  the  persons 
by  whom  the  bill,  as  sued  upon,  pur- 
ported to  be  accepted.  It  was  not  in  fact 
accepted  by  Latham  or  by  his  authority. 
I  think  the  reasoning  of  the  cases  which 
have  been  cited,  though  the  facts  are  not 
altogether  parallel,  fortifies  this  opinion, 
and  on  both  pointis  I  am  of  opinion  the 
defendants  are  entitled  to  succeed.  I  may, 
however,  add  that  it  does  not  follow  as 
an  inference  from  what  I  have  said  that 
if  the  bill  had  been  indorsed  away  by 
Hogarth  in  a  perfect  state  to  a  bona  fide 
holder  for  value,  that  holder  could  not 
have  maintained  an  action  upon  it. 

Cotton,  L.J. — I  think  the  plaintiff  in 
this  case  must  fail.  The  action  is  on  a 
bill  of  exchange  accepted  in  the  name  of 
the  plaintiff's  firm,  and  the  question  is 
whether  Latham  is  liable,  for  the  other 
defendant  allowed  judgment  to  go  by 
default.  The  plaintiff  says  that  he  is 
entitled  to  succeed  because  he  became 
the  bona  fide  holder  of  a  negotiable  in- 
strument without  notice  that  it  was 
invalid. 

When  he  took  it^  it  was  an  acceptance 
merely  and  not  a  bill.  There  was  no 
drawer,  and  it  was  assumed  in  the  argu- 
ment that  the  instrument,  when  he  took 
it,  was  one  on  which  he  could  not  sue. 
That  destroys  the  idea  that  when  he 
took  it  he  got  a  negotiable  instrument, 
by  which  1  understand  an  inBtmment 
which  by  delivery  or  indorsement  en- 
ables the  right  of  action  to  be  transferred. 
There  was  no  such  thing  here.  How, 
then,  did  the  plaintiff  obtain  a  right  of 
action  P  This  was  an  acceptance  for  any 
one  who  should  fill  the  paper  up,  having 
authority  to  put  in  his  name  as  drawer. 
Could  he  have  thought  that  he  had  the 
authority  of  the  firm  to  do  so  through 
Foster?     It  is  hardly  necessary  to  ex- 


press an  opinion  as  to  the  result  of  an 
individual  writing  an  acceptance  on  a 
piece  of  paper  without  a  drawer's  name. 
I  should  think  it  would  enable  the  person 
to  whom  it  was  sent  to  put  in  his  own 
name,  and  that  it  did  not  give  a  right  to 
anyone  into  whose'  hands  it  might  come 
to  do  so.  Then  comes  the  further  ques- 
tion— Is  it  bona  fide  within  the  scope  of 
partnership  transactions  that  one  partner 
should  bind  a  firm  by  a  blank  draft  ?  In 
my  opinion  we  cannot  hold  that  such  a 
transaction  came  within  the  partnership 
contract  without  much  stronger  evidence 
than  we  have  here. 

The  question  is — Had  the  plaintiff 
authority  to  do  so  at  the  time  wnen  be 
altered  the  instrument,  so  as  to  enable  him- 
self to  sue  upon  it  ?  No  fraud  is  actually 
imputed  to  the  plaintiff,  but  he  did  in 
point  of  fact  know  that  something  was 
wrong.  He  knew  that  there  had  been  a 
fraud  on  the  partnership.  He  knew  that 
Foster  was  never  in  a  position  to  give 
him  authority  to  become  the  drawer  of 
the  bill.  It  is  not  a  question  of  Latham 
revoking  an  authority  which  he  had 
given  after  it  had  been  acted  on  by  the 
plaintiff  paying  money  or  putting  himself 
m  a  worse  position,  but  whether  Foster 
had  power  to  use  the  partnership  name 
for  all  purposes.  If  he  had,  he  could  bind 
the  firm  by  acceptance  of  a  blank  draft. 
Did  the  plaintiff  think  he  had  that 
authority  at  the  time  when  he  filled  up 
the  draft  p  He  had  notice  that  he  had  no 
such  authority.  In  my  opinion,  there- 
fore, at  the  time  when  he  made  the  ac- 
ceptance a  perfect  instrument,  so  that  he 
might  acquire  a  right  to  sue,  he  had 
notice  that  Foster  had  no  right  to  bind 
the  firm,  and  therefore  he  had  no  right 
to  sue,  as  Foster  had  no  right  to  give  him 
such  power.  This  is  a  question  between 
two  innocent  parties  ;  the  whole  question 
is  whether  the  plaintiff  has  a  legal  right 
to  bring  his  action,  and  I  am  of  opinion 
that  he  has  not. 

Judffmeni  affirmed. 


Holidtors— May,  Sykes  &  Batten,  for  plaintiff 
Woodward  &  M'LMd,  for  defondanta. 
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Bill  ofExcJumge — Accepta/nce — 19  ^  20 
Vict,  c,  97.  8,  6 — Acceptance  in  Writing, 

A  hiU  of  exchange  is  not  sufficiently  ac* 
cepted  to  satisfy  the  19  ^  20  Vict.  c.  97. 
s.  6,  which  requires  the  acceptance  to  '*  he 
in  writing  on  such  hUl  and  signed  by  the 
acc^tor^**  if  the  person  an  whom  it  is 
drawn  merely  writes  his  name  across  the 
face  of  it,  amd  there  are  no  words  amownting 
to  a  statement  thai  the  bill  is  accepted,* 

Appeal  firom  the  decision  of  the  County 
Court  of  Northumberland,  holden  at  New- 
castle. The  plaint  was  entered  to  recover 
202.  ISs,  Sd.,  which  consisted  of  the  de- 
fendant's acceptance  for  202.  and  ISs,  Sd, 
for  interest. 

The  plaintiff  produced  at  the  trial  the 
bill  of  exchange,  which  was  as  follows : — 

"  1876,  July  3,  Newcaatle-on  Tyno. 
"£20.  ^ 

"Three  months  after ^  date  pay  to 
my  order  the  sum  of  g  twenty  pounds, 
Yidne  received.  ^^ 

"  Robt.  p    Hindhaugh. 
"Mr.  Geo.  B.Blakey,    | 
"  Golden  Lion  Hotel,  o 
"  South  Shields." 

The  plaintiff  proved  that  he  saw  the 
defendant  sign  the  bill,  that  the  bill  was 
given  for  value,  and  that  the  sum  claimed 
was  due. 

The  defendant's  solicitor  contended 
that  the  bill  was  not  sufficiently  accepted 
according  to  19  &  20  Vict.  c.  97.  s.  6, 
and  that  the  plaintiff  was  not  entitled  to 
recover  in  consequence  thereof. 

The  learned  Judge  decided  that  the  bill 
was  not  accepted  within  the  meaning  of 
19  &  20  Vict.  c.  97.  s.  6,  owing  to  the 
absence  therein  of  the  word  "  accepted," 
and  gave  judgment  for  the  defendant 
with  costs. 

*  See,  howerer,  the  recent  Statute  41  Vict.  o.  13, 
s.  1,  vhich  enacts  that  an  acceptance  shall  not  be 
deemed  to  pe  insnfBcient  nnder  19  &  20  Vict.  c. 
97*  by  reason  only  that  such  acceptance  consists 
mereW  of  the  signature  of  the  drawee  written  on 
ffuoh  bilL 

Vol.  47.— Q3.,  CP.  &  Exch. 


The  question  for  the  opinion  of  the 
Court  was  whether  the  bill  was  suffi- 
ciently accepted  by  the  defendant  by  his 
writing  his  name  across  it  without  the 
word  "  accepted." 

E,  E,  Webster,  for  the  appellant.— The 
decision  of  the  County  Court  Judge  was 
wrong.  The  question  is  whether  the  de- 
fendant, by  writing  his  name  across  the 
bill  in  the  way  he  has  done,  has  not 
accepted  the  same  within  the  meaning  of 
the  19  &  20  Vict.  c.  97.  s.  6.  That  sec- 
tion enacts  that "  no  acceptance  of  any  bill 
of  exchange,  whether  inland  or  foreign, 
made  after  the  3l8t  of  December,  1856, 
shall  be  sufficient  to  bind  or  charge  any 
person,  unless  the  same  shall  be  in  writing 
on  such  bill,  or  if  there  be  more  than  one 
part  of  such  bill  on  one  of  the  said  parts, 
and  signed  by  the  acceptor  or  some  per- 
son duly  authorised  by  him."  Before 
that  statute  there  existed  the  1  ft  2 
Geo.  4.  c.  78,  by  section  2  of  which  an 
acceptance  of  an  inland  bill  was  required 
to  be  in  writing  on  such  bill.  That  Act 
did  not  apply  to  foreign  bills,  and  pre- 
viously to  that  Act  there  were  decisions 
that  uie  acceptance  need  not  have  been 
on  the  bill  itself,  but  might  have  been 
by  a  collateral  writing,  or  even  by  parol 
— Powell  V.  Monnier  (1),  Lumley  v.  PaU 
msr  (2)  and  Clarke  v.  Oock  (3).  The 
word  "  accepted,"  or  any  writing  of  the 
drawer  which  was  equivalent  to  a  consent 
to  comply  with  the  request  of  the  drawer, 
was  sufficient  to  constitute  an  acceptanco 
in  writing  within  the  meaning  of  1  &  2 
Geo.  4.  c.  78 — Dufaur  v.  Oxenden  (4). 
Then  the  19  &  20  Vict.  c.  97,  s.  6,  re- 
quires, it  is  true,  that  there  should  be  the 
signature  of  the  acceptor,  which  need  not 
have  been  before  that  statute,  but  the 
signature  of  the  acceptor  aJone  wad  before 
the  statute  an  acceptance,  and  so  it  is 
since  the  statute.  It  would  be  for  the 
jury  to  say  with  what  intention  such  sig- 
nature was  put  on  the  bill.  In  Armfield 
V.  Allport  (6),  Pollock,  C.B.,  says,  in 
delivering  the  considered  judgment  of  the 

(1)  1  Atk.  611. 

(2)  2  Str.  1,000;  s.  c.  Rep.  temp.  Hatdw.  74. 
8)  4  East,  67. 

4)  1  Mood.  &  B.  90. 

5)  27  Law  J.  Rep.  Ezch.  42. 
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Hindaugh  t.  Blakey,  OP. 
Court,  a  ''man  who  writes  his  name 
across  a  stamped  paper  as  acceptor,  there 
being  a  direction  to  him  upon  the  paper, 
is  liable ;  he  gives  his  authority  to  any- 
body to  draw  upon  him  when  it  may  be 
convenient  to  do  so,  or  when  the  person 
to  whom  the  paper  is  given  may  think  it 
advisable  to  apply  it  for  this  purpose." 

[Grove,  J. — The  learned  Chief  Baron 
is  not  speaking  in  that  case  with  refer- 
ence to  this  statute  of  19  &  20  Vict.  c.  97. 
Denman,  J. — In  Bylea  on  BUU^  12  ed. 
p.  190,  the  learned  author  says,  **  Finally 
the  19  &  20  Vict.  c.  97.  s.  2,  enacts  that 
no  acceptance  of  a  bill,  inland  or  foreign^ 
made  after  the  year  1856  shall  charge 
any  person,  unless  in  writing  on  the  bm, 
and  signed  by  the  acceptor  or  some  per- 
son duly  autiiorised  by  him,"  and  the 
word  *'  signed  "  is  in  italics.] 

The  author,  after  sfcating  that  ''sig- 
nature was  not  essential  to  a  written 
acceptance  within  the  statute  1  .&  2  Geo. 
4.  c.  78,"  says,  "  but  the  drawee's  name 
alone  written  on  any  part  of  the  bill  was 
a  good  acceptance."  The  last  statute, 
viz.,  19  &  20  Vict.  c.  97.  s.  6,  did  not 
intend  to  alter  that.  Its  object  was  to 
have  the  signature  of  the  acceptor,  which 
was  not  previously  necessary.  The  ac- 
ceptance, that  is  the  acceptance  in  fact, 
was,  as  before  such  statute,  to  be  in 
writing,  but  that  did  not  necessarily 
mean  that  it  should  be  expressed  by  so 
many  words  to  that  effect.  It  might  be 
expressed  as  it  had  been  under  1  &  2 
Geo.  4.  c.  78,  by  the  signature  only  of 
the  drawee. 

Meekf  for  the  respondent. — In  Byles  on 
BUUf  the  author  seems  to  think  that 
even  before  the  19  &  20  Vict.  c.  97,  the 
usual  mode  of  accepting  a  bill  was  by 
writing  across  it  the  word  "accepted" 
and  signing  the  name  of  the  drawee,  and 
that  that  statute  now  positively  requires 
to  be  done  that  which  was  the  usual  mode 
of  accepting  before  such  statute.  So  in 
Addison  on  Oowtracts^  7th  ed.  p.  954,  after 
reference  has  been  made  to  the  19  &  20 
Vict.  c.  97.  8.  6,  it  is  said,  "  The  accept- 
ance is  usually  made  by  the  drawee's 
writing  across  the  bill  the  word  'ac- 
cepted,' and  signing  his  name  thereto. 
Formerly,  if  the  drawee  merely  wrote  his 
name  upon  ihe  face  of  the  bill,  without 


the  word  'accepted,'  or  if  he  wrote 
'  accepted,'  '  presenteii '  or  any  direction 
to  pay,  addressed  to  a  third  person,  or 
merely  put  his  mark  upon  the  bill,  or 
promised  in  writing  to  accept  or  pay  the 
bill,  this  was  evidence  for  a  jury  of  an 
acceptance  of  the  instrument  by  mm." 

B.  E,  Webster  in  reply. — There-  is  no 
magic  in  the  word  "  accepted."  It  must 
always  be  a  question  for  the  jury,  whether 
the  party  on  whom  the  bill  is  drawn  has 
accepted  it  or  not. 

[Denmah,  J. — ^May  it  not  be  to  avoid 
any  such  question  that  this  enactment 
has  been  passed  P] 

The  statute  does  not  say  that  there 
should  be  any  such  word  as  "  accepted  " 
or  its  equivalent  written  upon  the  bill. 

Our,  adv.  vuU. 

Denman,  J.  (on  March  2),  delivered 
the  following  judgment  of  the  Court  (6) : 
— ^This  was  an  appeal  from  a  decision  of 
the  learned  Judge  of  the  County  Court  of 
Northumberland,  holden  at  Newcastle. 
The  action  was  brought  by  the  plaintiff 
as  drawer  against  the  defendant  as  ac- 
ceptor of  a  bill  of  exchange,  and  the  ques- 
tion raised  upon  the  case  was  whether 
the  bill  was  sufficiently  accepted,  the  de- 
fendant having  merely  written  his  name 
across  the  feyce  of  it  without  having  used 
any  words  amounting  to  a  statement  that 
he  accepted  the  bill.  Before  the  statute 
of  1  &  2  Geo.  4.  c.  78.  s.  2,  it  was  not 
necessary  that  a  bill  should  be  accepted 
by  any  writing  upon  the  bill  itsdf ;  it 
was  sufficient  if,  in  any  other  document, 
the  acceptor  used  language  shewing  his 
intention  to  be  bound  by  the  bill  as  ac- 
ceptor— Wynne  v.  Bathes  (7)  and  other 
cases.  It  was  also  sufficient  before  that 
statute  if  the  drawer  verbally  undertook 
to  pay  an  existing  bill — Luniley  v.  Fcdmer 
(2)  and  Poivell  v.  Monnier  (1).  Disap- 
probation of  the  law,  as  it  then  existed, 
was  expressed  by  very  learned  Judges, 
see  per  Lord  Kenyon  in  Johison  v.  OW- 
lings  (8)  and  per  Lord  EUenborongh  in 
Olark  V.  Oook  (8),  and  it  was  one  i  the 

(6)  G^roya,  J.,  and  Denmaii,  J. 

(7)  6  East,  514. 

(8)  1  East,  98. 
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Emdauffh  y.  Blakq/,  CJP, 

parfciciilars  in  wUch  the  English  law  was 
at  yariance  with  the  law  of  Scotland. 
In  the  year  1821  it  was  enacted  bj  1  A;  2 
Greo.  4.  c.  78,  s.  2,  "  that  no  acceptance 
shall  be  sufficient  to  charge  anj  person 
unless  such  acceptance  be  in  writing  on 
such  biD." 

Since  this  statute,  it  has  been  laid  down 
by  high  authority  that  a  mere  signature 
on  the  face  of  the  bill,  without  any  words 
of  acceptance,  may  be  an  acceptance  in 
writing  within  the  statute — SelwyrCs  Nisi 
Prvusy  11th  ed.  p.  348,  and  Byles  on  BilU^ 
12th  ed.  p.  191,  and,  on  the  other  hand, 
that  woros  of  acceptance  without  a  signa- 
ture, if  intended  as  an  acceptance,-might 
suffice — Bufaur  v.  Oxenden  (4)  ;  see  also 
OorleU  V.  Oonwwy  (9).  By  the  19  &  20 
Vict.  c.  97.  8.  6,  it  was  enacted,  "  That 
no  acceptance  of  any  bill  of  exchange 
ishall  be  sufficient  to  bind  or  charge  any 
person,  unless  the  same  be  in  writmg  on 
such  Inll  cmd  signed  by  the  acceptor  or 
some  person  duly  authorised  by  him." 
In  the  present  case  it  was  contended  that, 
inasmuch  as  before  the  statute  a  mere 
signature  would  have  been  a  sufficient 
acceptance  in  writing,  within  the  1  A;  2 
Qeo.  4.  c.  78.  s.  2,  it  was  not  the  less  so 
now ;  and  that,  inasmuch  as  it  was  a  sig- 
nature of  the  acceptor,  the  bill  was  both 
accepted  in  writing  and  signed  by  the 
acceptor  within  the  meaning  of  the  later 
enactment.  But  looking  at  the  history  of 
the  law  and  of  the  enactments  on  the 
subject,  we  are  of  opinion  that  the  County 
Court  Judge  was  right  in  holding  that 
the  statute  had  not  been  complied  with. 
It  is  not  for  us  to  speculate  upon  the 
object  of  the  Legislature,  but  if  it  were 
necessary  to  do  so  we  think  it  may  well 
have  been  intended  by  the  enactment  now 
in  question  to  prevent  ignorant  persons 
from  being  too  easily  bound  by  a  mere 
signing  of  their  name,  and  that  it  was 
therefore  purposely  required  that  there 
should  be  upon  the  fiskce  of  the  bill  some 
words  indicating  an  intention  to  be  bound 
W  it  as  acceptor  as  well  as  the  mere 
signature  of  me  party.  Comparing  the 
words  of  the  later  statute  with  those  of 
the  former,  we  think  it  impossible  that  a 

(0)  5  Mee.  &  W.  653 ;  8.  c  9  Law  J.  £ep. 
£xeh.  lOo. 


347 


mere  signature  of  a  name  can  be  held  to 
fulfil  the  double  requirement  that  the  ac- 
ceptance shall  be  in  writing  on  the  bill 
one?  signed  by  the  acceptor.  We  there- 
fore think  that  upon  tne  question  sub- 
mitted to  us  tiie  learned  County  Court 
Judge  was  right. 

It  appears  to  us,  however,  that  there 
is  a  statement  upon  the  face  of  the 
case  which  makes  it  at  least  doubtful 
whether  the  judgment  for  the  defen- 
dant  ought  to  stand.  It  is  stated  in  the 
case  that  the  plaintiff  proved  that  the 
bill  was  given  for  value.  If  this  means 
that  the  plaintiff  proved  that  the  de- 
fendant received  an  advance  of  monev 
from  him,  or  goods  for  the  value  of  which 
the  bill  was  given,  it  would  appear  to  be 
a  case  in  which  the  learned  Judge  had 
full  power  to  amend  the  claim  and  g^ve 
judgment  for  the  plaintiff  (see  19  &  20 
Vict.  c.  108.  s.  97),  and  we  do  not  see  any 
reason  why  this  should  not  now  be  done, 
so  far  as  appears  upon  the  &ce  of  the 
case.  We  desire,  nowever,  not  to  be 
considered  as  withdrawing  this  question 
from  the  discretion  of  the  County  Court 
Judge,  inasmuch  as  the  case  before  us 
having  been  stated  with  the  view  of 
raising  the  point  of  law  upon  which  we 
have  given  a  decision,  he  may  probably 
have  stated  the  facts  with  regfurd  to  proof 
of  value  more  in  favour  of  the  plamtiff, 
than  would  have  been  warranted  if  the 
learned  Judge  had  had  the  question  ar- 
gued before  him.  We  think  that  the 
case  should  be  remitted  to  the  County 
Court  Judge,  in  order  that  he  may  recon- 
sider this  point,  and  give  judgment  for 
the  plaintiff  or  the  defendant  accordingly 
as  he  may  think  right  to  act  upon  this 
suggestion  or  not  with  reference  to  the 
facte  actually  proved. 

Case  remitted  accordingly. 


Solicitors— Williamson,  Hill  &  CJo.,  agents  fop 
Ingledev  &  Daggett,  Nevcastle-npon-Tjme,  for 
plaintiff;  J.  Scaife,  agent  for  Duncan  &  Don- 
can,  Sonth  Shields,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 

{Appeal  from  the  Oommon  Pleas  Division,) 

1878.      1 
Feb.  8.     I 


MORTIMORE  f.  CBAGa.* 


Sheriff — Fieri  Facias — Levy  without 
Sale — Bight  of  Sheriff  to  Poundage. 

Where  a  sheriff  has  seized  goods  in 
execution  of  a  writ  of  -fieri  fadasy  hut 
before  sale  the  debtor  pays  the  debt  and 
costs,  the  sheriff  is  entitle  to  poundage 
under  28  Eliz,  c.  4. 

Bissicks  V.  The  Bath  Colliery  Com- 
pany (46  Law  J.  Rep.  Exch.  611 ;  s.  o. 
Law  Rep.  2  Exch.  Div.  457)  approved. 
Roe  V.  HEunmond  (46  Law  J.  Rep.  C.P. 
791 ;  B.  0.  Law  Rep.  2  C.P.  Div.  300), 
overruled,  Nash  v.  Dickinson  (Law  Rep. 
2  C.P.  252)  distinguislied. 

In  this  case  the  plaintiff  obtained  a 
judgment  against  the  defendant  and 
issued  execution  against  his  goods.  The 
sheriff  of  Surrey  took  possession,  and 
remained  in  possession  until  the  defend- 
ant paid  the  sheriff's  officer  the  amount 
of  the  debt  and  costs  and  possession 
money,  together  with  a  sum  of  4Z.  9*. 
for  poundage.  Thereupon  the  sheriff 
delivered  possession  of  the  goods  to  the 
defendant  again  without  selling. 

A  rule  was  then  obtained  by  the 
defendant  to  shew  cause  why  the  sheriff 
should  not  repay  to  the  defendant  the 
sum  of  4Z.  9s.,  on  the  ground  that,  there 
having  been  no  sale,  the  sheriff  was  not 
entitled  to  poundage  (1).     This  rule  was 

*  Coram  Bramwell,  L,J.;  Brett,  L.J. ;  and 
Cottx>D,  L.J. 

(1)  28  Eliz.  c.  4  makes  it  illegal  for  sheriffs 
"  to  take  for  the  serving  and  executing  of  any 
extent  or  execution  upon  the  body,  lands,  goods 
or  chattels  of  any  person  or  persons  whatsoever 
more  or  other  consideration  or  recompense  than 
....  twelve  pence  of  and  for  every  twenty 
shillings  where  the  sum  exceedeth  not  100/.,  and 
sixpence  of  and  for  every  twenty  shillings  being 
over  and  above  the  sum  of  100/.  that  he  or  they 
shall  so  levy  or  extend  and  deliver  in  execution  or 
take  the  body  in  execution  for  by  virtue  and  force 
of  any  such  extent  or  execution  whatsoever." 

The  fees  to  be  taken  by  sheriffs,  in  addition  to 
poundage,  for  the  execution  of  civil  process  are 
now  regulated  by  1  Vict.  c.  56,  and  by  the  table 
of  fees  drawn  up  in  pursuance  of  that  statute. 


made  absolute  by  the  Common  Pleas 
Division,  on  the  authority  of  the  case 
Boe  V.  Hammond  (2). 

From  this  decision  the  sheriff  ap- 
pealed, and  the  case  was  now  argued 
by— 

The  SolicitoT'Oeneral  and  Orantham, 
for  the  sheriff. — Poundage  is  due  to  the 
sheriff  wherever  the  payment  of  the  debt 
is  the  result  of  what  the  sheriff  has  done. 
That  is  the  meaning  of  the  word  "  levy." 
The  money  may  be  levied  though  there 
has  been  no  sale,  and  no  sale  is  necessary 
to  entitle  the  sheriff  to  poundage.  In 
BissicJcs  V.  The  Bath  OoUiery  Oompawy 
(3),  Cockbum,  L.C.J.,  lays  down  the 
right  rule.  Actual  execution  of  the  writ 
is  not  necessary,  but  virtual  execution  is 
sufficient.  The  Lord  Chief  Justice  in 
that  case  throws  doubt  upon  Boe  v. 
Kammond  (2),  which  was  decided  on  an 
anonymous  case  in  LoffCs  Reports,  p. 
433.  The  Exchequer  and  Common  Pleas 
Divisions  are  at  issue  on  the  point,  and 
the  question  for  this  Court  to  decide  is 
which  is  right. 

Tdlfourd  Salter  and  Lumley  SmUhf  foi 
the  defendant. — The  defendant  relies  on 
the  case  of  Boe  v.  Hammond  (2),  where 
Lord  Coleridge  lays  down  that  the  sherifl 
is  not  entitled  to  poundage  unless  there  has 
been  a  sale,  and  distinguishes  Alchin  v. 
Wells  (4),  where  there  was  a  compro- 
mise, by  which  the  parties  were  not 
allowed  to  defeat  the  sheriff.  DiUce  v. 
Havdoch  (5)  points  in  the  same  direc- 
tion, for  it  is  there  said  that  ^'if  <Ai 
goods  are  sold,  the  sheriff  receives  pound- 
age." In  that  case  Lord  EUenboron^b 
says  that  for  the  mere  execution  of  the 
king's  writ  the  sheriff  cannot  claim 
poundage.  Li  The  King  v.  Bohinsoli^ 
(6),  goods  were  seized  to  the  amount  oi 
824Z.  to  satisfy  a  debt  to  the  Crown  ol 
1,000Z.  But  a  compromise  was  effected^ 
and  only  500Z.  worth  were  sold.  Baioi 
Parke  held  that  poundage  could  only  be 

(2)  46  Law  J.  Rep.  C.P.  791;  s.  o.  Law  Bep.  S 
C.P.  Div.  300. 

(3)  46  Law  J.  Hep.  Exch.  611 ;  s.  c  Law  Bep. 
2  Exch.  Div.  467. 


(4)  5  Term  Rep.  470. 
—  '  "     pb.  874. 

.  &  B.  334. 


(6)  3  Oampb. 
(6)  2  Cr.  M. . 
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Mortmore  y.  Croffff  (4^0*  ^*^» 
claimed  on  500Z.      Baron  Parke  there 
commented  on  Alchin  v.  Wells  (4). 

[Brbtt,  L.J. — Bat  he  was  only  deal- 
ing with  the  amount,  not  the  principle.] 

Again,  in  Masters  y.  Lowiher  (7)  it 
was  shewn  that  poundage  can  onlj  be 
claimed  on  the  amount  actually  levied. 
Miles  V.  Harris  (8)  and  Nash  v.  Dickin- 
son (9)  are  both  cases  where,  for  yarious 
reasons,  there  was  no  sale,  and  poundage 
was  not  allowed.  In  8nea/ry  v.  Abdy 
(10)  the  question  did  not  arise ;  see  the 
judgment  of  Grove,  J.,  in  Boe  v. 
Hammond  (2).  The  phrase  "  delivery  in 
execution,"  in  29  EHz.  c.  4,  shews  that 
poundage  is  not  to  be  paid  unless  the 
powers  of  the  warrant  are  exhausted. 
When  goods  are  released  and  money  not 
made  out  of  them,  the  sheriff  gets  a  dis- 
charge fee.  It  cannot  be  intended  that 
he  uiould  get  less  when  he  sells  than 
when  he  does  not. 

[Brbtt,  L. J. — The  discharge  fee  is  not 
in  lieu  of  poundage,  but  in  lieu  of  the 
selling  fee.] 

Ora^ham^  in  reply,  referred  to  Tom- 
Kne*s  Law  Dictiofuiry,  "  Levy,"  The  Qusen 
V.  Jetherell  (11),  Gha/pman  v.  Bowlby 
(12). 

Bramwell,  L.  J. — I  am  of  opinion  that 
this  judgment  should  be  reversed.  I 
must  confess,  with  all  respect,  I  think 
the  statutes  and  authorities  are  clear. 
The  statute  of  Elizabeth  (28  Eliz.  c.  4) 
says  that  the  sheriff  is  not  to  have  "  for 
the  serving  and  executing  of  any  extent 
or  execution  upon  the  body,  lands,  goods 
or  chattels  of  any  person  or  persons 
whatsoever "  more  ths^  twelve  pence  in 
the  pound  where  the  sum  does  not 
exceed  lOOZ.,  and  sixpence  for  every 
pound  beyond  that  amount  ''  that  he  or 

(7)  11  Com.  B.  Bep.  048 ;  ■.  c  21  Law  J.  Bep. 
C.P.  130. 

(8)  12  Com.  B.  Eep.  N.S.  560 ;  8.  c  31  Law 
J.  Bep.  C.P.  361. 

(0)  Law  Bep.  2  C.P.  252. 

(10)  46  Law  J.  Bep.  aB.  803 ;  s.  e.  Law  Bep. 
1  Exch.  Div.  290. 

(11)  Parker  177. 

(12)  8  Hee.  &  W.  249 ;  8.  c.  10  Law  J.  Bep. 
Bxch.299. 
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they  shall  so  levy  or  extend  or  deliver  in 
execution.  Now,  I  am  of  opinion  that 
the  words  "  deliver  in  execution  "  must 
be  taken  in  connection  with  the  word 
''extend,"  for  there  may  be  an  extent 
without  delivery  in  execution  ;  and  that 
phrase  cannot  apply  to  the  goods  or  the 
body  of  the  debtor,  but  must  refer  only 
to  lajid.  Where  lands  are  taken  under  a 
writ  of  elegit^  the  sheriff  holds  an  inquisi- 
tion and  delivers  the  lands  in  execution, 
so  that  it  is  not  necessary  to  bring  eject- 
ment in  order  to  recover  possession* 

But  Baron  Watson,  in  the  case  of 
Oarter  v.  Hughes  (13),  says, — "It  ap- 
pears from  the  cases  of  Peacock  v.  Harris 
(14)  and  Tyson  v.  Faske  (15)  that  the  28 
Eliz.  c.  4  gave  the  sheriff  poundage  on 
executing  an  elegit.  But  doubts  having 
arisen  as  to  the  amount,  the  8  Geo.  1.  c. 
15.  s.  16  restricts  the  poundage  to  a 
certain  amount,  according  to  the  yearly 
value  of  the  land  of  which  the  sheriff  has 
delivered  possession  or  seizure."  Then 
he  says, — "Although  the  word  ^elegit* 
is  not  found  in  the  enacting  part  of  the 
clause,  the  intention  clearly  was  that  it 
should  apply  to  an  elegit^  and  the 
language  is  large  enough  to  include  that 
writ.  Then  upon  what  is  poundage  to 
be  paid?  It  is  to  be  paid  in  respect  of 
land  whereof  the  sheriff  has  ddivered 
possession  or  seizure." 

It  is  clear,  therefore,  the  words  do  not 
apply  to  goods  or  money.  The  sheriff, 
in  a  sense,  "  delivers  "  the  money,  but  he 
does  not  deliver  it  in  execution,  but  in 
payment  of  a  debt,  and  the  money  could 
be  recovered  in  an  action  for  money  had 
and  received  to  the  execution  creditor's 
use.  Then  the  words  of  the  section  are 
that  he  is  to  receive  the  poundage  "  upon 
what  he  shall  so  levy."  YHiat,  then,  is 
the  duty  of  the  sheriff  uoder  the  wnt  of 
fieri  faoias  ?  He  is  bound  to  seize  the 
goods  and  to  cause  to  be  made  of  them 
tiie  sum  named  in  the  writ. 

Notwithstanding  this,  he  is  bound  to 
receive  payment,  and  I  doubt  his  right 


(18)  2  Hurl.  Ss  N.  712»  at  p.  723 ;  b.  c.  27  Law 
J.  Rep.  Exch.  225. 
(14)  1  Salk.  33U 
(Id)  Ibid.  333. 


Digitized  by 


Google 


350 


QUEEN'S  BENCH,  COUMON  PLEAS  AND  EXCHEQUBB. 


[N.S 


Mortimore  v.  Cragg  {App,),  C.P, 
to  seize  after  tender  of  the  amount  of  the 
debt ;  certainly  he  cannot  sell  after  snch 
tender. 

In  Taylor  v.  Behm  (16)  the  case  was 
this: — "Debt  upon  a  judgment.  The 
defendant  pleads  that  he  was  taken  upon 
a  capias  and  committed  to  the  marshal 
of  this  Court,  and  that  he  had  paid  the 
monej  to  him  in  satisfaction  of  the  judg- 
ment. Upon  demurrer  judged  no  plea, 
for  the  marshal  is  not  to  receive  the 
debt,  but  only  to  detain  the  defendant  in 
prison  until  he  hath  paid  it  to  the 
plaintifE.  But  payment  to  the  sheriff 
upon  a  fieri  facias  is  a  good  plea,  for  he 
hath  thereby  authority  to  levy  the  debt." 

Why  so,  unless  the  payment  to  the 
sheriff  is  a  levy  ?  And  if  it  is  a  levy,  the 
sheriff  in  this  case  is  within  the  statute. 
I  do  not  mean  to  question  that  decision. 
I  think  it  was  a  good  one.  And  I  think 
the  case  of  Nash  v.  Dickinson  (9)  was 
rightly  decided.  In  that  case  there  was 
no  levving ;  there  was  no  seizure  at  all ; 
and  the  test  is  this — ^if  the  execution 
debtor  had  brought  an  action  against  the 
sheriff  for  wrongful  seizure,  he  could  not 
have  maintained  it. 

I  have  shewn  that  to  levy  means  to 
seize  the  goods  and  thereby  obtain  the 
money.  And,  in  addition  to  that  reason- 
ing, uiere  is  a  current  of  authorities  all 
one  way  and  all  in  favour  of  the  sheriff 
getting  the  money.  Nay,  the  authorities 
are  much  stronger  than  the  present  case, 
for  here  the  actual  seizure  procured  the 
money ;  but  the  cases  shew  that  when  in 
consequence  of  the  seizure  there  is  a 
compromise,  nevertheless  the  sheriff 
shall  have  his  poundage.  All  the  autho> 
rities  are  one  way  until  this  case  in  the 
Court  below,  unless  we  adopt  the  line  of 
ar^ment  that  because  in  one  case  it  is 
said  that  the  sheriff  can  have  his  pound- 
age if  he  seizes  and  sells,  we  are  there* 
fore  to  say  he  cannot  have  it  if  he  seizes 
and  does  not  sell.  But  I  do  not  think 
there  is  any  trace  of  authority  against 
the  sheriff,  and  therefore  he  is  entitled  to 
our  judgment.  As  to  the  case  where  the 
execution  has  been  set  aside,  of  course 
the  sheriff  is  not  entitled  there,  for  the 
whole  proceeding  is  withdrawn ;  and  the 

(16)  2  Le?.  203. 


cases  shew  that  if  the  judgment  is  sc 
aside  for  irregularity,  all  the  sheriff  ca 
claim  is  that  he  is  not  liable  to  an  actio 
for  executing  the  process  of  the  Conr 
Tet  the  solicitor  or  party  who  has  issue 
the  writ  is  liable  in  an  action  for  tree 
pass,  and  it  is  only  when  the  judgment  i 
set  aside  on  the  merits  that  he  has 
good  answer.  But  it  would  be  unrei 
sonable  in  such  a  case  to  say  that  ther 
has  been  a  levy. 

Bbett,  L.  J. — I  am  of  the  same  opinioi 
It  seems  to  me  that  the  transaction  coo 
sists  of  four  parts — 1st,  the  delivery  of  tli 
warrant;  2nd,  seizure  by  the  sheriff;  3rd 
there  may  be  payment  by  the  debtor  afte 
seizure ;  4th,  there  may  be  sale  and  pay 
ment  of  the  money  by  the  sheriff.  The  de 
livery  of  the  warrant  does  not  entitle  th 
sheriff  to  poundage,  for  although  he  hai 
got  the  warrant,  yet  perhaps  he  may  no 
seize,  and  if  not,  there  is  no  poundage 
This  is  decided  in  the  case  of  Nash  v 
Dickinson  (9).  If  he  does  seize,  nothioj 
may  be  realized,  for  the  seizure  may  be 
held  wrongful,  and  then  the  execntioi 
is  withdrawn  by  the  decision  of  the  law, 
and  nothing  is  obtained ;  or  after  seimre 
and  before  anything  is  obtained,  the 
execution  may  be  withdrawn  by  the 
execution  creaitor  with  the  consent  d 
the  sheriff,  and  then,  I  should  think, 
there  will  be  no  poundage;  but  if  after 
seizure  the  money  is  obtained  in  conse- 
quence of  the  seizure,  either  directly  or 
indirectly,  then  the  sheriff  is  entitled. 
It  is  obtained  directly  in  consequence  of 
the  seizure,  if  the  execution  debtor 
pays  out  the  sheriff — ^for  he  pays  to  get 
rid  of  the  seizure — or  the  money  may  be 
obtained  indirectly  by  a  compromise, 
then  the  money  is  obtuned  by  the 
indirect  consequence  of  the  seizure, 
though  there  is  no  sale ;  in  either  case  the 
poundage  is  due.  That  this  is  what  we 
ought  to  hold  is  clear  both  by  statute 
and  by  authority.  First,  by  statute,  on 
the  proper  construction  of  the  Act,  one 

Eart  of  the  section  applies  to  goods 
med,  another  part  to  things  extokded 
and  delivered  in  execution.  Now,  the 
words  ^'delivered  in  execution"  do  not 
apply  to  the  case  of  a  levy.  A  levy  in  its 
legal  meaning  seems  to  me  to  be  where 
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ffoods  are  seised  and  money  is  obtained 
£7  the  oompnlgion  of  the  seiznTe,  and 
does  not  neoeesarily  comprise  "  sale  "  at 
all.  The  case  of  Alchin  y.  Wells  (4)  is 
direotly  in  point.  It  was  held  there  that 
tibe  sheriff  was  entitled,  and  the  whole 
ground  of  the  decision  was  that,  thongh 
there  was  no  sale,  yet  there  was  a  levy ; 
the  money  was  obtuned  becanse  of  the 
seizure,  and  the  sheriff  was  entitled 
heoause  there  had  been  a  compromise  in 
oonseqnenoe  of  the  seizure.  The  same 
doctrine  is  laid  down  in  The  King  y. 
Bdbinson  (6),  and  there  the  same  lan« 
guage  was  used  as  to  '^  leyy  "  as  in  the 
statute.  There  is  a  "  leyy  "  when  any- 
thing is  obtained  by  the  compulsion  of 
seizure,  although  there  is  no  sale.  The 
same  thing  was  held  in  Ohapnum  y. 
Bawlby  (12),  and  there  is  the  case 
before  the  Lord  Chief  Justice  and  Baron 
Gleasby .  There  are  four  cases  in  point  in 
&your  of  the  claim  of  the  sheriff,  and  only 
one — ^the  case  under  revision — against  it. 
It  appears  from  the  decision  in  the  last 
case  that  Mr.  Justice  Groye  was  wrong 
as  to  the  opinion  of  Baron  Gleasby.  It 
may  be  he  had  the  opinion  attributed  to 
Idm  at  the  time,  but  it  cannot  have  been 
his  final  judgment,  for  he  was  a  party  to 
the  judgment  delivered  by  the  Lord 
Chief  Justice  in  Bissicks  v.  The  Baih 
OoUiery  Company  (3).  I  am  therefore  of 
opinion,  both  on  authority  and  on  the 
construction  of  the  statute,  that  this 
judgment  should  be  reversed. 

Cotton,  L.J. — ^We  are  here  called 
upon  to  decide  between  the  conflicting 
decisions  of  the  Queen's  Bench  and  the 
Common  Pleas  Divisions,  and  my 
opinion  is  that  the  sheriff  is  entitled  to 
poundage.  If  the  case  is  not  governed 
by  authority,  it  depends  upon  the  con- 
struction of  the  statute.  Can  we  say  the 
phrase  '*  delivery  in  execution  "  in  the 
statute  of  Eli^beth  applies  to  anything 
thttt  has  to  do  with  goods  P  If  it  does, 
what  can  it  possibly  mean?     On  that 

Soint  I  think  the  view  taken  by  Lord 
nstice  Bramwell  is  right.  Then  what 
is  a  leyy  P  To  effect  a  levy  when  the 
sheriff  has  a  warrant  delivered  to  him  I 
should  think  he  must  seize,  and  if  there 
is  no  seizure,  it  cannot  be  said  that  the 


851 


sheriff  is  entitled  to   poundage.      But 
when  he  has  seized,  is  it  necessary  that 
he  should  raise  the  money  by  sale  P    I 
should  think  not.    If  there  is  a  seizure, 
and  a  compulsory  payment    in    conse- 
quence of  seizure,  or  if,  by  some  compro- 
mise, payment  is  made,  or  if  there  is  a 
complete  execution  of  the  writ,  then  the 
sheriff  has  made  a  levy — ^that  is,  he  has 
seized,  and   by  means    of  the    seizure 
obtained  the  money.    That  is  a  reason- 
able construction  of  the  section,  and  I  do 
not  think  we  ought  to  be  influenced  by 
the  argument  about  discharge  fees.    AU 
the  authorities  are  one  way,  except  one 
dictum  in  Lofft'a  Beporta.    It  is  not  a 
decision,  and  at  that  time  it  appears  that 
poundage  could  not  be  levied,  but  had  to 
be  recovered  separately.    Perhaps  where 
payment    of  the   money  could  not  be 
obtained  without  sale  the  sheriff  could 
not  sue  for  poundage  without  sale.    But 
we  cannot  rely  on  that  dictam^  and  all 
the  decisions  are  the  other  way.     In  The 
King  v.  Bobinson  (6),  before  Parke,  B., 
500Z.  was  levied,  and  the  only  question 
was  on  what  amount  poundage  should  be 
paid,  and  it  was  decided  that  what  was 
levied  was  the  amount  of  the  compro* 
mise,  and  that  poundage  should  be  paid 
on  that  amount.      In  the  case  in  the 
Conmion  Bench  (8)  one  of  the  Judges 
says,  that  as  the  goods  have  not  been 
turned    into    money    there    can   be  no 
poundage.    But  there  could  be  no  sale, 
for  the  writ  was  altogether  set  aside, 
and  the  clear  meaning  of  that    case  is 
that  poundage  could  not  be  recovered 
because    there    was    no    possibility    of 
making    the    process    effectual   for  the 
recovery  of  the  money.    But  wherever 
the  obtaining  of  the  money  is  the  effect 
of  the  seizure,  in  my  opinion  the  sheriff 
is    entitled  to  claim  poundage  on  the 
money  paid. 

Judgment  reversed. 


Solicitors— Abbott  &   Co.,   fbr  the  sheriff;  8. 
Gheeter,  for  defendant. 
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1878.     1  BULLOCK  AND  CO.  V. 

Feb.  14.  /  CORBIE  AND  00. 

Discovery-i^Inspection  of  Documents — 
Action  for  Breach  of  Oharter-Pa/rty — Eight 
of  Defendants  to  be  Indemnified  by  Third 
Fcwty  —  Second  Action  —  Sight  to  Tro* 
duction  of  Proceedings  in  Former  Action — 
FrivHege, 

The  ^plaintiffs  sold  a  cargo  of  rice  to  the 
defendcmtSy  and  chartered  a  ship  from  E, 
for  the  pwrpose  of  having  the  same  conveyed 
to  the  purchasers.  Tinder  the  terms  of  the 
eharter-'party,  the  plaintiffs  imdertooh  to 
name  a  safe  port  for  the  ship  to  discharge 
her  cargo.  The  plaintiffs^  at  the  request  of 
the  defendantSy  named  a  port  which  turned 
out  to  be  unsafe,  whereupon  E,  recovered 
damages  in  an  action  against  the  plaintiffs 
for  breach  of  the  terms  of  the  charter-party. 
Plaintiffs  thereupon  (who  had,  in  the  con* 
tract  (rf  sale  with  tlie  defendants,  made  a 
like  stipulation  as  to  the  naming  of  a  safe 
port  by  the  latter)  sought  to  enforce  their 
remedy  over  against  the  defendants  by 
action  for  breach  of  contract : — ^Held,  that 
the  defendants  were  not  entitled  to  inspect 
the  proceedings  in  the  first  action,  including 
the  correspondence  that  passed  between  the 
plavntiff^  solicitors  and  E,*s  solicitors,  such 
documents  being  privileged  from  discovery. 

Appeal  from  a  decision  of  Field,  J.,  at 
obambers,  tbe  material  facts  being  as 
follows : — The  plaintiffs  chartered  a  ship 
from  one  Evans  for  the  conyeyance  of  a 
cargo  of  rice  sold  to  the  defendants  to  a 
port  to  be  named  by  the  latter.  One  of 
the  terms  of  the  charter-parfy  entered 
into  between  the  plainti£&  and  Evans  was 
that  the  charterer  shonld  name  a  safe 
port.  The  defendants  ordered  the  ship 
to  be  discharged  at  a  certain  port  near 
Ghent,  which  tnmed  ont  to  be  nnsaf  e,  and 
Evans  therenpon  sned  Bnllock  &  Co., 
the  present  plaintiffs,  nnder  the  charter- 
party,  for  naming  an  nnsaf e  port,  and  re- 
covered damages  for  demnrrage  and 
other  expenses  of  removing  the  ship  to 
Antwerp.  The  pUdntiffs  thereupon  sned 
the  defendants  to  whom  they  had  sold 
the  rice  while  afloat,  nnder  a  contract  in- 
corporating the  terms  of  the  charter- 
party,  to  recover  from  them  what  was 


recovered  from  the  plaintiff  by  Evans, 
the  defendants  being  bound  to  take  de- 
livery according  to  the  terms  of  the 
charter-party. 

The  defendants  applied,  bv  summons, 
to  Field,  J.,  at  chiunbers,  n>r  the  pro- 
duction by  the  plaintiflfb  to  the  defendants 
or  their  solicitors  of  the  papers  and  pro- 
ceedings in  the  action  of  Evans  v.  Bulioch, 
the  correspondence  between  theplaintifPs' 
solicitors  and  Messrs.  Bateson  &  Co.,  the 
solicitors  of  Evans,  in  order  that  the  de- 
fendants might  inspect  the  same  and  take 
notes  thereof  or  extracts  therefrom.  The 
learned  Judge  dismissed  the  summons, 
whereupon  the  defendants  brought  this 
appeal. 

Maurice  Powell,  for  the  appellants  (the 
defendants).  —  The  plaintiffs  are  now 
seeking  indemnity  m)m  the  defendants 
for  the  damages  the  former  had  to  pay 
in  the  action  brought  against  them  by 
Evans ;  the  defendants  are  therefore  en- 
titled to  know  exactly  what  took  place 
in  the  former  action,  and  how  the  plain- 
tiffs have  arrived  at  the  amount  of  da- 
mages claimed. 

[CoCKBURN,  L.C.J. — That  would  be  set- 
tled by  the  amount  of  damages  given  by 
the  jury ;  the  discoverv  iiere  sought  for 
relates  to  communications  that  passed 
between  one  of  the  parties  and  his 
solicitors.] 

The  privilege  which  attaches  to  com- 
munications between  solicitor  and  client 
is  limited  to  the  existing  suit — Hutchin^ 
son  V.  Olover  (1) ;  as  Bbckbum,  J.,  re- 
marked in  the  course  of  his  judgment, 
"  Everything  which  will  throw  light  on 
the  case  is  prima  fade  subject  to  in* 
spection." 

Arthur  Wilson,  for  the  plaintiffs.— The 
question  is  whether  the  doctrine  of  privi- 
lege is  limited  to  an  existing  action,  it 
being  admitted  that  the  documents  of 
which  discovery  is  now  sought  by  the 
defendants  would  be  privileged  iu  the 
former  action.  The  plaintiflfs  are  willing 
to  produce  the  pleadings  in  the  action 
brought  against  them,  or  anything  in  the 
naturo  of  puhlici  juris,  to  employ  a  phrasd 

(1)  45  Iaw  J.  Bep.  Q.B.  120 ;  8.  e.  Lair  B«p. 
1  Q.B.  Div.  188. 
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used  in  NiehoU  y.  Jones  (2)  and  WaUham 
V.  Staintan  (3),  bnt  no  more.  The  gene- 
ral prinoiple,  aa  remarked  by  Malins, 
V.O.,  in  Wilson  t.  The  NorihcmpUm  and 
Banbury  Junction  Bailway  Company  (4), 
is  that  '*  all  correspondence  between  soli- 
citors and  clients  relating  to  the  snbject- 
matter  of  a  contract  which  has  been 
entered  into,  and  which  maj  lead  to 
litigation — whether  it  h^  done  so  or  maj 
do  so,  whether  it  is  probable  or  impro- 
bable that  it  will  do  so—onght  certamlj 
to  be  privileged.  He  also  cited  Anderson 
V.  The  Bank  of  BriUsh  Columbia  (5)  and 
Bu9§ros  V.  White  (6). 
Maurice  PovfeU  replied. 

CocKBUBN,  L.C.J. — I  entertain  no  donbt 
that  my  brother  Field  was  right  in  the 
decision  at  which  he  arrived  in  this  case, 
and  that  inspection  of  these  documents 
ought  to  be  refused.  The  privilege  which 
attaches  to  communications  between  soli. 
citor  and  client  ought  in  my  judgment  to 
be  religiously  observed,  and  to  destroy 
such  a  privilege  would,  I  think,  lead  to 
most  mischievous  results.  I  go  so  ftEir  as 
to  say,  that,  except  perhaps  in  very  special 
cases,  once  privileged  always  privileged ; 
and  d  foriiari  this  is  so  in  a  case  like  the 
present^  where  the  action  is  practically 
the  same.  Let  us  suppose  for  a  moment 
there  are  cross-actions,  the  defendants 
against  the  plaintiffs  in  one  action  and 
the  plainti£b  against  the  defendants  in 
another;  in  these  oases  what  passed 
between  solicitors  and  clients  in  both 
causes  would  clearly  be  privileged.  Again, 
supposing  there  were  two  actions  by  the 
same  plaintiff  gainst  different  defend- 
ants, viz.,  A.  V.  S.  and  A.  v,  C,  the  sub- 
ject-matter of  the  two  actions  being 
substantially  the  same ;  communications 
between  sohcitor  and  client  in  the  action 
against  B.  would  be  privileged  in  the 
action  a^inst  C.  In  these  cases  the 
matters  m  dispute  are  so  immediately 
connected  that  confidential  communica- 

(2)  2  Hem.  &  M.  588. 

(8)  IHd.  1. 

?4)  Law  Rep.  U  £q.  477. 

(6)  45  Law  J.  Bep.  Ghanc  449 ;  8.  c  Law  Bep. 
2  Chanc.  DIt.  644. 

(6)  46  Law  J.  Bep.  Q^B.  642 ;  s.  o.Law  Bep.  1 
OB.  DiT.  423. 
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tions  in  the  one  action  ought  to  be  pro- 
tected in  the  other.  Here  the  facts  in 
both  actions  are  identical,  and  if  there  is 
any  liability  on  the  part  of  the  present 
defendants,  it  is  because  they  are  in  the 
same  position  as  the  plaintiffs  were  in  the 
action  brought  against  the  latter  by  the 
shipowners.  It  is  practically  possible 
and  by  no  means  merely  theoretical  that 
the  plaintiff  may  have  been  aware  that 
under  the  terms  of  the  charter-party 
he  would  be  liable  to  pay  damages  to  the 
shipowner,  and  that  his  only  remedy 
would  be  against  third  parties.  He  may 
have  laid  before  his  confidential  advisers 
the  whole  of  the  facts  relating  to  his  own 
liability  and  remedy  over  against  the 
present  defendants.  To  toll  me  that  such 
communications  would  not  be  privileged 
is  to  toll  me  what  in  point  of  good  sense 
and  justice  I  think  would  be  most  unfair, 
and  I  accordingly  am  of  opinion  that  this 
appeal  ought  to  be  dismissed. 

Mellob,  J. — I  am  of  the  same  opinion 
for  the  reasons  stated  by  the  Lord  Chief 
Justice,  and  am  glad  to  find  that  our  de- 
cision is  in  conformity  with  the  cases 
cited  by  Mr.  Wilson. 

Appeal  dismissed  wUh  costs. 


SolicitoiB— Hollams,  Son  &  Coward,  for  plaintiflb ; 
W.  J.  Foster,  for  defendanta. 


[IN  THE  EXCHEQUEB  DIVISION.] 
1878.       1  BODY    AND    AHOTHBB      (oppeU 

Jan.  29.    >     lants)  v.  jbffery   (respon* 
Feb.  4.    J      dent). 

Highway — Locomotive  Enaines  on  Boads 
—WheeU— Locomotive  Act,  1861  (24 jS-  25 
Vict,  0.  70),  see.  3—"  Shoes  or  other  Bear- 
ing  Surface  of  a  Width  not  less  than  Nine 
Inches.'* 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  69.] 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

1878. 
Feb. 
Marcli ! 


378.  I 
i.26.  > 
roll  2.  J 


BBTANT  AND  ANOTHBE  V. 
HBRBEBT. 


OosU'-Deimue^Oontract  or  Tor^— 30  ^ 
31  Vict.  c.  142.  8.  6  {County  Court  Act, 
1867). 

Detinue  is  cm  action  of  contract  within 
the  County  Courts  Act,  1867  (30  A- 31  Vict. 
c.  142),  s.  5. 

Plaintiffs  ddvoered  to  defendant  a  picture 
in  order  that  defendant  might  determine 
whether  it  was  a  genuine  picture  painted  by 
himself  or  not.  Defendant  having  come  to 
the  conclusion  that  the  picture  was  not 
genuine,  refused  to  give  it  back  to  the  plain^ 
tiffs  except  upoth  conditions  to  which  the 
plaintiffs  wotUd  not  agree. 

In  an  action  brought  for  the  wrongful 
detention  of  the  pictures,  the  plaintiffs  ob- 
tained a  verdict  for  101.,  the  value  of  the 
picture,  and  Is.  as  damages  for  its  deten^ 
tion.  The  Judge  at  the  trial  refused  to 
mdke  any  order  for  the  delivery  up  of  the 
picture,  and  m^ade  no  order  as  to  costs : — 

Held,  tJiat  the  plaintiffs  were  deprived  of 
their  costs  by  30  ^  31  Vict.  c.  142.  s.  5. 

Appeal  from  the  decision  of  Master 
Dodgson  refusing  to  tax  the  plaintiffs' 
costs,  on  the  ground  that  the  action  being 
founded  on  contract  the  plaintiffs  were 
not  entitled  to  costs  bj  yirtue  of  30  &  31 
Vict.  c.  142.  s.  5. 

Bjthe  statement  of  claim  the  plaintiffs, 
as  owners  and  entitled  to  the  possession  of 
a  certain  picture  entitled  "  Lady  Russell 
interceding  for  the  Life  of  her  Husband," 
sued  the  defendant,  for  that  ^'  the  defend- 
ant detains  the  said  picture  from  the 
plaintiffs,  and  although  requested  to  de- 
Uyer  it  to  the  plaintiffs  has  refused  and 
neglected  to  do  so,  whereby  the  plaintiffs 
have  been  deprived  of  the  said  pictnre." 
The  plaintiffs  claimed — first,  the  said 
picture  or  its  value;  second,  601,  damages 
for  its  detention.  The  defendant  in  an- 
swer  denied  the  plaintiffs'  property  in 
the  picture  or  that  they  were  entitled  to 
its  possession,  and  also  traversed  the  de- 
tention. 

It  appeared  from  the  facts  that  the 
plaintiflb,  who  were  picture  dealers,  had 


purchased  of  a  Mr.  Hill,  a  carver  and 
gUder,  a  picture  entitled  ^  Ladv  Bussell 
interceding  for  her  Husband, '   giving 
20Z.  in  exchange.     The  picture  purported 
to  be  painted  by  the  defendant,  who  was 
a  member  of  the  Royal  Academy,  and  it 
was  signed  in  the  comer  with  the  defend- 
ant's name.   The  plaintiffs  being  desirous 
to  have  the  picture  certified  by  the  de» 
f  endant  as  a  picture  painted  by  him,  took 
it  to  the  defendant's  residence  and  lefl  it 
for  the  defendant  to  examine,  taking  a 
receipt  for  the  picture.     The  defendant 
pronounced   the  picture  to  be  spurions, 
and  refused  to  restore  it  to  the  plaintiffs 
unless    the  signature   was   erased,   and 
an  xmdertaking  signed  by  the  plaintiffs 
that  the  picture  would  not  be  sold  and 
that  it  was  spurious.     This  the  plaintiffs 
refused  to  do,  and  the  present  action  was 
accordingly  brought 

At  the  trial  the  jury  found  a  verdict  for 
the  plaintiffs  with  101.  damages,  the  value 
of  the  picture,  and  Is.  for  its  detention. 
The  learned  Judge  (Denman,  J.)  gave 
judgment  for  that  amount,  but  refused  to 
make  any  order  for  the  delivering  np  of 
the  picture,  and  also  refused  to  make  any 
order  as  to  costs. 

Notice  to  tax  the  costs  was  giYen  in 
the  usual  course,  but  Master  Dodgson 
declined  to  tax  them  (1). 

A  summons  to  shew  cause  why  the 
Master  should  not  tax  the  costs  was  issued 
and  referred  by  Denman,  J.,  to  the  Divi- 
sional  Court. 

FHnlay  (Denman  with  him),  for  the 
plaintiffs. — The  action  is  one  of  tort,  no 
contract  is  alleged  or  proved,  and  the 
plaintiffs  have  succeeded  merely  in  prov- 
ing their  title  to  the  picture.  In  Day\ 
Common  Law  Procedure  Ad,  4th  ed.  p.  376. 
the  author  in  commenting  on  section  5  of 

(1)  The  Master*s  reftisal  to  tax  the  costs  was  as 
follows : — *'  I  decline  to  tax  the  costs  on  the  ground 
that  the  action  appears  to  me  to  be  founded  on 
contract.  The  plaintiffo,  as  I  gather  from  the 
statement  of  their  case  in  their  brief,  and  from 
the  evidence  given  at  the  trial,  left  the  picture 
in  the  first  instance  with  the  defendant  in  order 
that  he  might  examine  it,  and  they  did  this  volnn- 
tarily  and  took  a  receipt  for  the  picture.  This 
seems  to  be  a  bailment,  and  a  bailment,  as  I 
think,  is  »  eontract.** 
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30  &  31  Vict.  0. 142  (2),  says,  "Although 
detinue  was  formerly  regarded  as  an  action 
founded  on  contract,  it  would  seem  that 
for  the  purpose  of  this  section  it  is  to  be 
regarded  as  founded  on  tort."  AndDon^^ 
V.  Lamb  (3)  is  referred  to,  in  which  the 
majority  of  the  Court  lay  down  two  pro- 
positions — first,  that  detmue  is  an  action 
for  wrong,  or  in  other  words,  tort; 
secondly,  that  detinue  was  not  within 
section  34  of  the  Common  Law  Procedure 
Act,  1860  (4). 

[LiNDLEY,  J. — The  language  of  the  sec- 
tion is  directed  not  so  much  to  what  you 
sue  for  as  to  what  you  recover,  here  you 
only  recover  money.] 

In  Danby  v.  Lart^  (8)  only  damages 
were  recovered.  The  substantial  question 
is  whether  detinue  is  an  action  of  contract 
or  of  tort.  The  old  authorities  shew  that 
the  action  of  detinue  commences  with  an 
imaginary  bailment  ending  with  a  wrong- 
ful detention,  but  it  has  been  held  that 
the  bailment  is  not  traversable — Clossman 
V.  White  (5),  because  it  is  not  an  essential 
part  of  the  declaration.  In  Tidd*8  Prac- 
tice, Ch.  I,  it  is  said  that  "actions  for 
wrongs  are  case,  detinue,  replevin  and 
trespass  vi  et  armisy  and  under  Schedule 
B  of  the  Common  Law  Procedure  Act, 
1852,  wrongful  detention  of  property  is 

(2)  Sec  6.  "  If  in  any  action  commenced  after  the 
(Musing  of  this  Act  in  any  of  her  Majesty's  Supe- 
rior Courts  of  record  the  plaintiff  shall  recover  a 
mim  not  exceeding  20/.  if  the  action  is  foanded  on 
contract,  or  10/.  if  founded  on  tort,  whether  by 
verdict,  judgment  by  default,  or  on  demurrer  or 
otherwise,  he  shall  not  be  entitled  to  any  costs 
of  suit,  unless  the  Judge  certify  on  the  record 
that  there  was  sufficient  reason  for  bringing  such 
action  in  such  Superior  Court,  or  unless  the  Court 
or  a  Judge  at  diambers  shall  by  rule  or  order 
allow  such  costs.** 

(3)  11  Com.  B.  Rep.  N.S.  428;  s.  c  31  Law  J. 
Rep.  C.P.  17. 

(4)  23  &  24  Vict.  c.  126  (Common  Law  Procedure 
Act,  1 S60),  s.  34.  "  When  the  plaintiff  in  any  action 
for  an  alleged  wrong  in  any  of  the  Superior  Courts 
reoorers  by  the  verdict  of  a  jury  less  than  fire 
pounds,  he  shall  not  be  entitled  to  recover  or  obtain 
from  the  defendant  any  costs  whatever  in  respect 
of  such  verdict  ....  unless  the  Judge  shall  im- 
mediately afterwards  certify,"  &c. 

This  section  is  now  repealed  by  the  County  Courts 
Act  (30  &  31  Vict.  c.  142, 1867),  and  section  5  sub- 
stituted. 

(6)  7  Com.  B.  Rep.  43 ;  s.  c  18  Law  J.  Rep. 
C.P.  161. 


placed  under  the  bead  of  "  wrongs  in- 
dependent of  contract."  Oledstane  v. 
Hewitt  (6),  Byrne  v.  WBvoy  (7),  Walker 
V.  Needhatn  (8)  and  Potdtfex  y.  The 
Midland  Railway  Company  (9)  were  also 
referred  to. 

Henry  Matthews  (BagnaU-Wild  with 
him),  for  the  defendant. — The  present 
action  is  one  of  contract.  30  &  81  Vict, 
c.  142.  8.  5  (2),  only  more  fully  bears 
out  8.  11  of  13  &  14  Vict.  c.  61  (10), 
where  detinue  is  classed  among  actions 
of  contract.  Detinue  has  always  been 
an  action  of  contract.  A  man  may  have 
debt  and  detinet — Bacon^s  Ahr,  Tit.  Debt, 
which  proves  that  they  are  actions  of  the 
like  nature.  Detinue  and  trover  cannot 
be  joined,  Wines'  Reports,  118.  Detinue 
does  not  lie  if  the  plaintiff  has  not  the 
general  or  special  property  at  the  time 
of  the  action.  Oomyn^s  Digest,  Tit.  De- 
tinue, Letter  D.  Trover,  which  was 
resorted  to  by  the  old  lawyers  to  avoid 
wager  of  law,  &om  which  detinue  was 
not  free  —  Blackstone^s  Oom,  21st  ed. 
152,  recognises  a  tortious  divesting,  id. 
and  the  transfer  of  property  converted 
relates  back  to  the  time  of  the  conversion 
—Addison  on  Torts,  969,  4th  ed.  The 
action  of  detinue  proceeds  on  the  prin- 
ciple that  the  property  is  in  the  plaintiff, 
and  that  there  is  an  implied  contract  to 
deliver  it  back.  In  the  present  case  there 
was  a  plain  bailment,  which  always  im- 
ports a  contract  to  re-deliver.  A  tortious 
taking  divests  the  property,  but  the 
plaintiff  may  waive  the  tort  and  take 
advantage  of  the  fiction  of  a  bailment,  and 

(6)  1  Cr.  &  J.  666;  s.  c.  0  Law  J.  Rep.  (o.s.) 
Exch.  146. 

(7)  6  Ir.  C.L.  Rep.  668. 

(8)  4  Scott  N.R.  222;  s.c.  1  Dowl.  P.C.  N.S. 
220. 

(9)  47  Law  J.  Rep.  Q.B.  28 ;  s.  c  Law  Rep. 
3  Q.B.  Div.  23. 

(10)  "  If  in  any  action  commenced  after  the 
passing  of  this  Act  in  any  of  Her  Migesty's  Supe- 
rior Courts  of  Record,  in  covenant,  debt,  detinue 
or  assumpsit,  not  being  an  action  for  breach  of 
promise  of  marriage,  t£e  plaintiff  shall  recover  a 
sum  not  exceeding  20/.  ...  or  if,  in  any  action 

....  in  trespass,  trover  or  case,  not  being  an 
action  for  malicious  prosecution,  or  for  libel,  or  for 
slander,  or  for  criminal  conyersation,  or  for  se- 
duction, the  plaintiff  shall  recover  a  sum  not  ex- 
ceeding 6/.,  uie  plaintiff  shall  have  judgment  to 
recover  such  sum  only,  and  no  costs  .  .  •  .  " 
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implied  contract  to  re-deliver.  See  Year 
Book^  6  Hbd.  7.  p.  7,  Ohitty  on  Pleading, 
7th  ed.  p.  187,  Bishop  v.  Montague  (11), 
McManus  v.  Orickett  (12),  Mills  y.  Oraham 
(13),  Whitehead  v.  Harrison  (14),  Olements 
T.  Flight  (15).  An  action  for  tort  could 
not  be  sent  down  to  the  sheriff  for  trial — 
Watson  V.  Abbot  (16),  bat  detinue  conld 
be  so  tried — Walker  v.  Needham  (8). 
The  damages  in  trover  are  limited  to  the 
value  of  the  chattel,  so  that  the  pluntiffs 
could  not  have  recovered  the  Is.  if  tiiey 
sued  in  tort.  It  is  true  that  the  Com- 
mon Law  Procedure  Act,  in  schedule  B.,^ 
places  the  action  of  detinue  under  the 
nead  of  '*  Wrongs  independent  of  con- 
tract," but  the  person  who  placed  it 
there  must  have  followed  Tidd's  Practice, 
because  it  is  placed  contrary  to  the 
old  forms  of  pleading.  In  Byrne  v. 
M}Evoy  (7)  it  was  immaterial  whether 
the  action  was  one  of  contract  or  tort, 
and  the  dictum  of  Monahan,  J.,  is  obiter 
—Brooks'Abr.  Tit.  Detinue,  plea  19.  All 
these  decisions  shew  that  by  setting  up 
a  contract,  the  plaintiff  in  detinue  is 
not  departing  from  the  root  of  the  action ; 
and  that,  although  by  the  Common  Law 
Procedure  Act,  it  is  not  now  necessary  to 
allege  a  fictitious  bailment,  jet  the  law 
remains  the  same,  and  it  is  only  by  suing 
in  contract  the  plaintiff  has  that  which  he 
could  not  have  obtained  in  tort.  Under 
the  Judicature  Act  the  plaintiff  can  now 
be  deprived  of  costs  by  the  Court— 5aA»r 
V.  OoArc*  (17). 

Fvalanj,  in  reply. — Wager  of  law  did  not 
depend  on  a  question  of  contract  or  tort, 
see  Blackstone*s  Oom,  15th  ed.  vol.  iii.  p. 
345,  it  would  lie  in  real  actions,  it  was 
not  applicable  in  assumpsit,  it  depended 
on  the  nature  of  the  action.  Trover  does 
not  pass  the  property  until  the  value  of 
the  goods  has  been  paid  to  the  plaintiff-7- 

(11)  Cro.  Eliz.  824. 

(12)  1  East,  107. 

(13)  1  B.  &  P.  (New  Bep.)  140. 

(14)  6  aB.  Bep.  423 ;  s,  c.  13  Law  J.  Bep.  CLB. 
312. 

(16)  16Mee.  &  W.  42;   ».  c.  16  Law  J.  Bep. 
Exch.  11. 

(16)  2  O.  &  M.  160;   8.  c.  3  Law  J.  Bep. 
Exch.  38. 

(17)  46  Law  J.  Bep.  Q.B.  246 ;  8.  c  Law  Bep. 
2  Q.B.  Div.  171. 


Brinsmead  v.  Harrison  (18),  see  o^ao 
BuUen  a/nd  Leake,  p.  271,  3rd  ed.  Non- 
joinder of  plaintiffs  is  no  defence  to  an 
action  of  detinue,  whereas  in  contract  it 
would  be  fatal — Broadbent  v.  Ledvoard 
(19),  Baylis  v.  Untott  (20),  TaJUa/n  v.  The 
Oreat  Western  Bail/way  Company  (21). 

Cur,  adv.  vult. 

The  judgment  of  the  Court  (22)  was 
(on  March  2)  delivered  by 

LiNDLET,  J. — The  plainti&  in  this  action 
had  delivered  to  the  defendant  a  picture 
in  order  that  he  might  determine  whether 
it  was  a  genuine  picture  painted  by  him- 
self or  not.  He  having  come  to  the  cod- 
clusion  that  it  was  not,  refused  to  give  it 
back  to  the  plaintiffs  except  upon  condi- 
tions to  which  they  would  not  agree. 
They    accordingly    brought    an     action 

r'nst  him  for  its  recovery,  and  they 
ined  a  verdict  and  judgment  for  lOL, 
the  value  of  the  picture,  and  Is.  as  damages 
for  its  detention.  The  learned  Judge  de- 
clined to  make  any  order  for  the  delivery 
up  of  the  picture,  though  requested  to  do 
so  by  the  plaintiffs'  counsel,  and  made  no 
order  as  to  costs,  and  therefore  (under 
Order  LV.  of  the  Judicature  Acts)  the 
plaintiffs  having  succeeded  in  the  action 
are  entitled  to  their  costs,  unless  they  are 
deprived  of  them  by  some  statutory  en- 
actment. The  defendant  contends  that 
the  30  &  31  Vict,  c.  142.  s.  5  deprives  the 
plaintiffs  of  their  right  to  costs,  inasmuch 
as  this  action  was  foxmded  on  contract 
and  not  on  wrong  within  the  true  mesji- 
ing  of  that  enactment,  and  the  question 
we  have  to  decide  is  whether  this  conten- 
tion is  well  founded  or  not. 

We  cannot  give  our  decision  withont 
expressing  our  obligation  to  the  learned 
counsel  who  argued  the  case  for  their 
very  learned  and  exhaustive  arguments 
on  both  sides. 

In  form  the  plaintiffs*  action  was  an 
action  of  detinue ;  in  substance  it  was  for 

(18)  40  Law  J.  Bep.  C.P.  281 ;  8.  c  Law  B^p. 
6  C.P.  684. 

(19)  11  Ad.  &  E.  209. 

(20)  42  Law  J.  Bep.  C.P.  119;  s.  c  Law  Hep. 
8  C.P.  S46.  - 

(21)  2  £.  &  £.  844 ;  8.  c  29  Law  J.  Bep.  QJ3. 
184. 

(22)  Denmao,  J.,  and  Lindley,  J. 
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the  wrongful  detention  of  the  property  of 
the  plamtiffs.  It  was  strongly  nrged  upon 
ns  that  an  action  could  not  be  regarded 
as  founded  on  contract  when  the  plaintiffs 
coald  recover  in  the  action  without  alleg- 
ing or  proving  any  contract  at  all,  and 
could  succeed  simply  on  alleging  and 
proving  their  own  title  to  the  picture  and 
its  wrongful  detention  from  them.  This 
argument  was  moreover  strengthened  by 
the  fact  that,  in  the  schedule  B  of  forms 
to  the  Common  Law  Procedure  Act,  1852, 
actions  for  detaining  title  deeds  are  classed 
amongst  actions  for  wrongs  as  distin- 
guished from  actions  on  contract. 

In  order,  however,  to  put  a  proper  con- 
struction on  the  section  of  the  statute 
which  we  have  to  construe,  it  is  necessary 
to  bear  in  mind  the  prior  legislation  on 
the  same  subject.  The  previous  statutory 
enactments  are  9  &  10  Vict.  c.  95.  s.  129  ; 
13  &  14  Vict.  c.  61.  s.  11 ;  and  19  <fc  20 
Vict.  c.  108.  s.  30,  and  in  one  of  these, 
namely,  13  <fc  14  Vict.  c.  6.  s.  11,  actions 
of  detinue  are  specially  mentioned  amongst 
those  in  which  more  than  201,  must  be 
recovered  in  order  to  entitle  the  plaintiffs 
to  costs. 

We  regard  this  as  a  clear  declaration  of 
the  intention  of  the  Legislature  on  this 
particular  subject;  and  although  in  the 
later  Acts  general  words  describing  actions 
are  used  instead  of  a  specific  enunciation, 
we  see  no  indication  on  the  part  of  the 
Lc^lature  of  any  intention  to  alter  the 
rule  thus  unambiguously  laid  down  in  the 
statute  13  &  14  Vict.  c.  61. 

If  we  look  further  into  the  history  of 
actions  of  detinue  we  find  them  based 
upon  the  theory  of  a  bailment  real  or 
fictitious,  imposing  upon  the  defendant  an 
obligation  to  return  the  chattel  bailed 
when  his  ri^ht  to  retain  it  as  bailee  had 
ceased  to  exist ;  a  contract  real  or  fictitious 
was  the  foundation  of  this  obligation ;  and 
although  his  breach  of  it  was  a  wrong,  it 
was  BO  6nly  in  the  sense  in  which  every 
breach  of  every  contract  is  a  wrong.  In 
theory  ihe  action  was  founded  on  con- 
tract and  not  on  wrong  independently  of 
contract.  This  is,  we  think,  proved  by 
the  passages  referred  to  by  Mr.  Matthews 
in  Brooh&8  Ahr,  Tit.  Detinue ;  by  the  fact 
that  counts  in  debt  and  detinue  could  be 
joined  in  one  action — 1  Oh.  Pleading^  109 ; 


by  the  fact  that  the  defendant  could  wage 
his  law  in  this  form  of  action  on  the 
ground  that  he  had  been  previously  trusted 
by  the  plaintiff— Bacon'*  Ahr.  Tit.  Deti- 
nue;  and  by  the  fact  that  detinue  was 
one  of  those  actions  in  which  damages 
could  be  assessed  by  the  sheriff  under  3 
&  4  Will.  4.  c.  42.  8. 17,  when  the  plaintiff 
had  obtained  judgment  by  default,  see 
J^alker  v.  Needham  (8),  where  counsel 
urged  in  vain  that  detinue  was  an  action 
founded  on  tort,  the  gist  of  the  action 
being  the  wrongful  deteiner.  In  this  case 
Lord  Chief  Justice  Tindal  said,  "  Detinue 
falls  within  that  class  of  actions  called 
actions  of  contract ;  and  the  whole  course 
of  the  proceedings  shew  that  it  is  a  matter 
rather  of  contract  than  of  tort." 

It  is  very  true  that  Tidd  (whose  autho- 
rity on  these  matters  was,  in  our  opinion, 
too  lightly  esteemed  by  Mr.  Matthews) 
classes  detinue  amongst  actions  of  tort, 
see  1  Tidd' 8  Practicey  and  that  Baron  Bay- 
ley  in  Oledsta/ne  v.  Hewitt  (6)  said,  **  The 
action  of  detinue  is  an  action  of  wrong  ;'* 
and  it  is  quite  true  that  the  cause  of 
action  is  the  wrongful  detention.  In 
Banby  v.  Lamb  (3),  when  this  view  was 
urged  upon  the  Court,  it  was  held  that 
detinue  was  not  an  action  for  an  alleged 
wrong  within  the  terms  of  the  Common 
Law  Procedure  Act,  1860  (23  &  24  Vict, 
c.  126).  This  decision  we  regard  as  fatal 
to  the  contention  that  since  the  passing 
of  the  Common  Law  Procedure  Act,  1852, 
detinue  must,  by  reason  of  Schedule  B  to 
that  Act,  be  regarded  as  an  action  founded 
on  tort  and  not  as  an  action  founded  on 
contract. 

Having  regard,  then,  to  the  history  of 
the  action,  and  especially  to  the  terms  of 
the  statute  of  13  &  14  Vict.  c.  61.  s.  11, 
we  are  of  opinion  that  detinue  ought  to 
be  regarded  as  an  act  founded  on  con- 
tiuct,  and  not  as  an  action  founded  on 
wrong  within  the  true  meaning  ol  the 
statute  30  &  31  Vict.  c.  142.  s.  5,  which 
we  have  to  construe. 

In  this  case  it  so  happens  that  there 
was  a  real  bailment  of  the  picture  by  the 
plaintiffs  to  the  defendant,  and  although 
there  was  no  express  promise  by  him  to 
return  it  when  the  purpose  of  the  bail- 
ment was  accomplisheo,  his  obligation 
then  to  restore  it  was  a  legal  consequence 
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of  the  terms  on  which  he  acquired  it  from 
the  plaintiffs,  and  did  not  depend  npon  the 
mere  fact  that  they  were  the  owners  of 
the  picture.  In  this  particular  case,  there- 
fore, the  plaintiffs'  cause  of  action  was 
quite  as  much  a  breach  of  contract  as  a 
wrong  independent  of  contract.  In  con- 
struing  the  section  of  the  statute  on  which 
this  case  turns,  we  have  referred  to  the 
following  decisions — Legge  v.  Tucker  (23), 
TcUtan  v.  The  Great  Western  Railway 
OGmpany  (21),  Baylis  v.  Lintott  (20), 
Ponti/ex  v.  TJie  Midland  Bailway  Com- 
pany (9). 

All  these  cases  were  decided  on  the 
sections  of  the  County  Courts  Acts,  which 
are  material  for  cousideration^  and  they 
all,  with  the  exception  of  Taitan  v.  The 
Oreai  Western  Railway  Company  (21), sup- 
port the  view  we  take.  That  case,  which 
turned  on  9  &  10  Vict.  c.  95.  s.  129,  is 
not,  we  think,  opposed  to  our  present  de- 
cision, for  the  decision  there  was  that  the 
plaintiff  had  chosen  to  base  his  claim  upon 
tort,  and  not  upon  contract  as  he  might 
have  done.  In  this  case  the  plaintiff  not 
only  framed  his  claim  as  a  claim  in  detinue 
clamiing  a  return  of  the  picture  itself,  but 
he  actually  recovered  nominal  damages 
for  the  detention  of  the  picture,  which  he 
could  not  have  done  if  he  had  sued  simply 
for  damages  in  an  action  founded  purely 
on  wrong. 

Whilst,  therefore,  we  agre6  with  the 
plaintiffs  that  as  an  abstract  question  an 
action  for  the  wrongful  detainer  of  goods 
may  often  be  an  action  founded  on  wrone ; 
this  action  is  not  so  founded  within  the 
true  meaning  of  the  statute  which  yre 
have  to  interpret.  The  decision  of  the 
Master  was  therefore,  we  think,  correct, 
and  this  application  must  be  refused  with 
costs. 


Solicitors— E.  W.  Parkes,  for  plaintiffs;   Field, 
RoBcoe  &  Co.,  for  defendant. 


(23)  1  Hurl.  &  N.  600 ;  s.  c.  26  Law  J.  Rep. 
Exch  71. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1878.         1  FIBTH  V.  THE  BOWLIKG  ORIIN 

March  1,  2.  j  company. 

Negligence — Wire  Fencing — Adjoining 
Occupiers  of  Lamd-r-Injury  to  Cattle  through 
Eating  Wire, 

Defendants*  land  was  separated  from 
plaintiff's  by  a  fence  which  had  been  put 
up  by  defe7ida/nts*  predecessors  in  title,  and 
which  was  maintained  by  the  defendants. 
This  fence  was  constmcted  of  old  wire  rope, 
tlie  strands  of  which  had  by  long  exposun 
to,  the  loeather  decayed  and  separcM  ink 
pieces ;  some  of  these  fell  on  to  plaintiff' i 
land  wJiere  they  lay  hidden  among  the 
grass.  Plaintiff's  cow  in  grazing  picked  up 
and  swallowed  one  of  these  pieces  of  wirt 
and  in  consequence  died : — 

Held,  that  the  plaintiff  was  entitled  to 
maintain  an  action  for  the  loss  of  the  cow. 

Wilson  V.  Newberry  (41  Law  J.  Rep. 
Q.B.  31)  distinguished. 

SPECIAL  CASE. 

The  action  is  brought  to  recover  the 
sum  of  271.  16s.  as  damages  for  the  loss 
of  a  cow,  the  property  of  the  plaintiff^  in 
consequence  of  the  negligence  of  the  de- 
fendants, and  in  consequence  of  the  mode 
in  which  the  defendants  have  used  and 
enjoyed  their  property. 

At  the  trial  before  W.  T.  S.  Daniels, 
Esq.,  Q.C.,  Judge  of  the  Bradford  County 
Court,  on  the  22nd  and  29th  of  June, 
1877,  the  following  facts  were  proved : — 

1.  The  plaintiff,  at  the  time  of  the  al- 
leged grievance,  was,  and  had  for  many 
years  past  been,  the  tenant,  from  year  to 
year,  under  Mr.  Saville,  of  a  farm  os\M 
Lower  Chatts  Farm,  situate  at  Hansworth, 
in  the  county  of  York. 

2.  The  defendants  are  a  limited  com- 
pany, incorporated  in  the  year  1870  under 
the  Companies  Act,  1862,  and  prior  to 
their  incorporation,  their  predecessors  in 
title  had  for  several  years  carried  on  ex- 
tensive colliery  and  ironworks,  under  the 
style  of  "  The  Bowling  Iron  Works." 

8.  At  the  time  of  the  alleged  ^eTaooe 
the  defendants  were,  and  their  prede- 
cessors in  title  had  for  several  years  been, 
the  lessees  under  the  said  Mr.  Saville  of 
the  mines  of  coal  and  iron  stone  under- 
lying (among  other  lands)  the  &nn  ooca- 
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pied  by  Uie  plaintiff.  TLis  &nn  contains 
about  fortj-two  acres,  divided  into  seyeral 
indoBures  and  used  principally  for  pas- 
taring  milk  cows. 

4.  In  one  of  the  inclosnres  (containing 
about  ten  acres  of  pasture)  there  is  a 
large  pit  hill  or  bank,  which,  prior  to 
the  incorporation  of  the  defendants,  had 
been  formed  by  their  predecessors  in 
title  fit)m  the  spoil  obtained  in  sinking 
a  coal  shaft.  The  said  pit  hill  has  been 
for  some  years,  and  was  at  the  time  of 
the  alleged  grievance,  unused  by  the  de- 
fendants, except  that  a  tramway,  forming 
part  of  the  defendants'  works  and  used 
by  the  defendants,  ran  over  it. 

5.  By  the  terms  of  their  lease  the  de. 
fendants  were  bound  to  protect  (amongst 
other  things)  the  tramways  by  the  erection 
of  stone  walls,  or  by  posts  and  rails  of  a 
specified  description,  for  the  benefit  of  the 
lessor,  his  heirs  and  assigns,  and  his  and 
their  tenants. 

6.  About  twenty  years  affo  the  pre- 
decessors in  title  of  the  defendants  placed 
round  the  base  of  the  said  pit  hill  a  fence 
constructed  of  two  parallel  lines  of  wire 
rope  supported  by  posts.  The  wire  ropes 
bad  originally  been  used  for  the  purposes 
of  the  colliery,  but  owing  to  wear  had 
ceased  to  be  suitable  for  such  purposes. 

7.  The  defendants  allowed  the  said 
fence  of  wire  rope  to  remain,  and  from 
time  to  time  mended  or  stopped  any 
broken  places  with  wooden  rails,  and  thus 
prevented  cattle  straying  on  the  said 
pitt  hill  or  tramway. 

8.  From  long  exposure  the  strands  of 
wire  composing  the  rope  rusted,  decayed 
and  separated  into  pieces,  some  of  which 
fell  to  the  ground  and  lay  hidden  in  the 
grass  of  the  plaintiff's  said  pasture  and 
were  liable  to  be  taken  up  by  the  cattle 
grazing  there. 

9.  In  October,  1867,  two  heifers  be- 
longing to  the  plaintiff  died  in  conse- 
quence of  their  taking  up  pieces  of  wire 
with  the  j?rass  while  feeding  in  this 
pasture.  The  carcases  of  the  heifers 
were  examined,  and  a  piece  of  wire, 
several  inches  long,  and  in  a  rusted  and 
decayed  state  (which  no  doubt  had  formed 
part  of  the  said  wire  rope),  were  found 
m  the  stomach  of  each  of  the  heifers. 
The  plaintiff  complained  to  the  landlord's 
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agent,  Mr.  Lipscomb,  and  afterwards 
wrote  to  the  defendants  the  following 
letter : — 

*•  Lower  Chatte  Farm,  Hunsworth, 
♦•East  Bierley,  near  Bradford, 
"  October  lOth,  1867. 

"  To  the  Bowling  Iron  Company. 

"  Gentlemen, — I  am  requested  by  Wm. 
Lipscomb,  Esq.,  agent  to  the  late  Earl  of 
Scarborough,  to  inform  you  that  I  have 
lost  two  heifers  from  your  wire  roping. 
The  cattle  has  got  it  into  their  stomachs 
with  grass,  and  it  has  killed  them,  and 
I  want  recompense  for  them. 

"  I  remain,  respectfully  yours, 

"Martha  Firth." 

The  letter  was  not  answered,  and  the 
plaintiff  did  not  take  any  legal  proceed- 
ings to  try  to  enforce  her  rights  against 
the  defendants. 

10.  In  the  autumn  of  1876,  the  cow,  the 
subject  of  this  action,  was  feeding  in  the 
same  pasture.  During  the  autumn  she 
was  observed  to  be  getting  very  thin  and 
losing  strenfl^h,  and  became  so  iU  that 
she  was  killed,  which  was  the  prudent 
and  proper  course.  On  examining  her 
carcase  a  piece  of  wire,  about  eight  inches 
long,  was  found  imbedded  in  Uie  inner 
side  of  the  pericardium,  and  was  the 
cause  of  the  illness  resulting  in  her  death. 

11.  This  piece  of  wire  had  been  picked 
up  by  the  cow  while  grazing  in  the  said 
pasture,  and  was  a  decayed  portion  of 
the  said  wire  rope,  which  had  in  some 
way,  without  fault  on  the  part  of  the 
plaintiff,  fEbllen  upon  the  land  which  she 
occupied. 

12.  The  plaintiff's  loss,  owing  to  the 
death  of  the  cow,  was  shewn  to  be  the 
sum  claimed,  27Z.  I65. 

The  question  for  the  opinion  of  the 
Court  is  whether  upon  the  above  facts 
the  defendants  are  liable  for  the  death  of 
the  plaintiff's  cow,  &c. 

Cave  {WUberforce  with  him). — Every- 
one has  a  riffht  to  the  enjoyment  of  his 
land,  with  tnis  distinction,  that  in  the 
case  of  two  adjoining  proprietors,  each 
has  a  right  to  the  enjoyment  of  the  land 
in  its  natural  state,  but  if  he  alters  it  he 
is  liable  for  any  injury  thereby  occasioned, 
in  accordance  with  the  maxim,  sic  utere 
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itto  ut  alienum  non  Icedas — Bonomi  v. 
Backhouse  (1),  Rylaiida  v.  Fletcher  (2). 
The  same  principle  applies  in  the  case 
of  land  adjoining  a  highway — Barnes  v. 
Ward  (3).  Where  a  man  constrncted  a 
hayrick  on  the  edge  of  his  land,  and  it 
caught  fire  and  burnt  his  neighbour's 
house,  the  owner  of  the  hayrick  was  lia- 
ble. It  was  perfectly  lawful  to  construct 
the  hayrick,  but  if  put  so  near  the  edge 
of  the  ground  as  to  occasion  damage, 
then  liabili^  attached — Vaughan  v.  Men- 
love  (4).  So  in  the  present  case  it  was 
perfectly  lawful  for  the  defendants  to 
put  up  the  fence;  but  then  they  are 
liable  for  damage  occasioned  thereby. 
WUson  V.  Newberry  (5)  is  distinguish- 
able. That  case  was  decided  on  de- 
murrer, and  the  factfl  were  not  clearly 
ascertained.  There  was  no  allegation, 
either  to  shew  the  position  of  the  yew 
trees  on  the  defendants'  land,  nor  now 
the  clippings  got  on  to  the  plaintiff's 
land.  Had  the  defendants  in  the  present 
case  put  up  a  yew  hedge,  and  the  plain, 
tiff's  cattle  Imd  eaten  it  and  died,  the 
defendants  would  have  been  liable.  It 
seems  that  they  were  bound  to  fence, 
but  this  does  not  matter,  for  it  is  the 
bringing  of  something  on  to  their  land 
which  has  occasioned  mischief  for  which 
they  are  liable.  Further,  the  filing  of 
the  pieces  of  wire  on  to  the  plaintiff's 
land  was  a  trespass  for  which  the  de- 
fendants were  liable — Lambert  y.  Bessey 
(6) ;  but  the  case  does  not  depend  so 
much  on  this  as  on  the  principle  that  the 
defendants  by  bringing  something  on  to 
their  land  are  liable  for  the  consequences. 

[LiNDLBT,  J. — ^Is  not  the  damage  too 
remote  P] 

No.  Had  this  happened  for  the  first 
time  it  might  have  been  different; 
but  the  fact  of  a  heifer  having  been 
killed  in  a  similar  way  in   1867,  would 

(1)  £.  B.  &  E.  622;  s.  c.  28  Law  J.  Bep.  Q.B. 
378. 

(2)  3  H.L.  Cas.  330 ;  s.  c.  37  Law  J  Rep.  Exch. 
16L 

(8)  9  Com.  B.  Rep.  892 ;  s.  c.  19  Uw  J.  Rep. 
C.P.  196. 

(4)  3  Bing.  N.C.  468 ;  s,  c.  6  Law  J.  Rep  C.P. 
92. 

(5)  41  Law  J.  Rep.  Q.B.  31 ;  s.  c.  Law  Bep.  7 
aB.  31. 

(6)  T.  Raym.  422. 


shew  the  cow's  death  to  be  a  natural  con* 
sequence  of  the  condition  of  the  fence. 

Swift  {Alfred  WtUs  with  him).— The 
only  duty  of  the  defendants  is  to  guard 
against  reasonable  consequences.  Pol- 
lock, C.B.,  in  Greenland  v.  OhapUn  (7), 
says,  "I  entertain  considerable  doubt 
whether  a  person  who  is  guilty  of  negli- 
gence is  responsible  for  all  the  conse- 
quences which  may,  under  any  circum- 
stances, arise,  and,  in  respect  of  mischief 
which  could  by  no  possibility  have  been 
foreseen,  and  which  no  reasonable  person 
could  have  anticipated.  See  also  Jordin 
V.  Crump  (8),  Lawrence  v.  Jenkins  (9). 

[Denman,  J.,  referred  to  Humphreys  v. 
Cousins  (10),  also  to  a  case  in  the  Court  of 
Appeal,  Hu/rdman  v.  The  North  Eastern 
Railway  Company  (11).] 

Cur.  adv,  vult, 

LiNDLEY,  J.  (on  March  2),  delivered 
the  judgment  of  the  Court  (12). 

Since  the  argument  of  this  case  we 
have  had  an  opportunity  of  considering 
the  case  referred  to  in  the  Court  of  Ap- 
peal (11),  and  we  are  satisfied  it  is  not 
necessary  for  us  to  delay  our  judgment. 

This  is  an  action  by  the  plaintiff  for 
the  loss  of  a  cow  which  had  died  under 
the  following  circumstances: — The  de- 
fendants' land,  which  adjoined  the  plain- 
tiff's, was  separated  therefrom  by  a  fence 
of  the  defendants  ;  both  plaintiff  and  de- 
fendants held  under  the  same  landlord. 
Whether  the  defendants  were  under  any 
obligation  to  fence  is  immaterial,  for,  in 
fact,  they  maintained  a  fence  which  had 
been  put  up  twenty  years  ago  by  the 
defendants'  predecessors  in  title.  This 
fence  was  of  a  peculiar  nature,  it  was 
composed  of  old  iron  rope,  and  was  of 
such  a  character  that,  by  long  exposure 
to  the  weather,  the  strands  of  the  rope 

(7)  5  Exch.  Rep.  243 ;  s.  c.  19  Law  J.  Rep. 
Exch.  293. 

(8)  8  Mee.  &  W.  782;  s.  c  11  Law  J.  Rep. 
Exch.  74. 

(9)  42  Law  J.  Rep.  Q,B,  147 ;  s.  c  Law  Bep.  8 
a.B.  274. 

(10)  46  Law  J.  Rep.  C.P,  438  ;  a.  e.  2  C.P.  D. 
239. 

(11)  Post,  page  368 ;  8.  c  Law  Rep.  8  C.P.  D. 
168. 

(12)  Lindley,  J.,  and  Denman,  J, 
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roBted,  and  aeparated  into  pieoes,  some  of 
whidi  fell  on  to  plaintiff's  land  where 
they  lay  hidden  in  the  grass.  The  plain- 
tiff's cow,  in  eating  the  grass,  picked  np 
and  swallowed  one  of  these  pieces  of 
wire,  and  in  consequence  died.  It  was 
orffed  that  notice  of  a  similar  occnrrence 
had  been  giyen  to  the  defendants,  but  it 
seems  to  ns  it  would  be  going  too  £ar  to 
hold  that  a  notice  given  in  1863  to  a 
company  incorporated  under  the  defend- 
ants' title  in  1870,  was  a  notice  to  the 
defendants ;  there  is  no  evidence  to  shew 
the  letter  containing  the  notice  ever 
reached  its  destination,  there  was  no 
answer  written  to  it.  But  even  sup- 
posing the  letter  had  been  received  by 
the  predecessors  of  the  defendants'  com- 
pany, it  would,  we  think,  be  going  too 
&r  to  hold  this  letter  to  have  beena  good 
notice  at  law. 

Apart  from  this  notice,  the  action  on 
the  Dare  &cts  of  the  case  appears  to  us 
to  be  maintainable.  Whether  the  nature 
of  the  wire  was  known  to  the  defendants, 
the  fiUling  of  pieoes  on  the  plaintiff's 
land  was  a  natural  result  of  the  decay 
of  the  wire,  and  the  defendants  are  there- 
fore liable  for  the  injury  to  the  cattle, 
which  was  caused  by  Uie  natural  result 
of  their  acts. 

We  have  read  the  judgment  of  the 
County  Court  Judge  and,  with  the  ex- 
ception of  that  part  of  it  which  treats 
the  notice  to  the  defendants  as  creatiuflr  a 
knowledge  on  their  part  that  similar 
accidents  had  previoi:^y  occurred,  we 
concur  in  his  view.  We  also  adhere  to 
the  judgment  delivered  in  Hvm^phreys  v. 
Cotmma  (10),  as  extending  the  principle 
on  which  we  hold  this  action  to  be  mam- 
tainable. 

The  only  case  which  has  caused  us  any 
doubt  is  tiie  Yew  Tree  Case  (5),  but,  on 
ooDBideration  we  think  it  distinguishable 
on  the  grounds  stated  by  l^r.  Cave, 
namely,  that  the  decision  proceeded  on 
demurrer,  the  facts  were  obscure,  and  it 
did  not  appear  in  what  part  of  the  de- 
fendants' land  the  yew  trees  were,  nor 
how  the  clippings  came  on  to  the  plain- 
tiff's  land.  The  facts  of  that  case  are  too 
obscure  for  it  to  avail  the  defendant,  and 
we  do  not  considex:  we  ought  to  take  it  as 
our  cpiide  when  aJl  the  otiier  cases  which 
Vol.  47.— Q3.,  G.P.  &  Ezch. 
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were  cited  are  clear  and  distinct  on  the 
principle  contended  for  by  the  plaintiff. 

We  think  on  principle  this  action  is 
maintainable,  and  that  the  judgment  of 
the  County  Court  Judge  should  be 
a£Brmed. 

Judgment  affirmed  wUh  costs, 

WUls  asked  for  leave  to  appeaL 

Qbovb,  J.  (who  had  come  in  during  the 
deliverv  of  the  judgment). — There  is 
some  doubt,  but  I  do  not  think  we  have 
any  power  to  grant  leave.  (Vide  Lely 
and  Fanlkes*  Juaicaiwre  Acts^  pp.  46,  47.) 

Judgment  for  the  plaintiff:  leave  to 
appeal  refusi 


Solidton^H.  F.  Wood,  a^ent  for  Benyd^  Bobin- 
80D»  Bradford,  for  plaintiff;  Field,  Bosooe  &  Ca, 
Agents  for  Taylor,  Jeffery&  Little,  Bradford, 
for  defendants. 


[IN  THE  COUBT  OF  APPEAL.] 
{Appeal  from  the  Common  Pleas  Division^) 
1878    1 
Fdb  8    I  ''^^^^^  *  ^^^  ^-  NBWOASS  &  CO.* 

Ship  and  Shipping — Oharter-party^» 
Warra/nty  of  Class — Cancellation  of  UeT' 
tificate  after  Charter, 

The  plaintiffs  chartered  a  ship  to  the  de- 
fendants.  The  eha/rter-party  was  headed^ 
"  A,  \\  on  the  record  of  the  American  and 
foreign  shipping  hooky"  and  in  the  body  of 
the  aoewmeni  she  was  described  as  *^  classed 
as  ahove"  At  the  Hme  of  chartering  she 
was  actfuaUy  so  classed^  but  afterwards  and 
before  loading  she  was  fomnd  to  hckee  been 
wrongly  classed^  and  her  cert^ieate  of 
classification  was  cancelled.  The  defendants 
thereupon  refused  to  {oa(2  :•— Held,  that 
there  had  been  no  breach  of  warranty  on  the 
part  of  the  plaintiffs^  and  that  the  defend* 
ants  were  bomnd  to  load  in  accordance  with 
the  charter. 

In  this  case  the  plaintiffs  were  the 
owners  of  a  ship  called  tiie  WiUiam  Jack* 
son^  which  they  chartered  in  1875  to  the 
defendants.    At  the  time  of  the  charter 

*  Coram  Bramwell,  L.J.;  Brett,  LJ,;  and 
Cotton,  L  J. 
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the  vesael  was  registered  as  "  A.  1^  "  on 
the  books  of  the  American  Ll^ds  or 
''Record  of  American  and  Foreign 
Shu>ping." 

The  charter-party  was  headed  "  A.  1^ 
Record  of  American  and  Foreign  Ship- 
ping Book,"  and  it  was  thereby  agreed 
that  the  ship  "  newly  classed  as  above," 
should  sail  to  New  Orleans  and  there 
take  in  a  cargo  of  cotton,  and  when 
loaded,  should  proceed  to  Liverpool,  or 
some  port  on  the  Continent  between 
Havre  and  Hamburg,  &o. 

The  vessel  sailed  for  New  Orleans 
accordingly,  and  arrived  there  on  the 
13th  of  November,  1876.  While  she 
was  lying  at  New  Orleans,  and  before 
she  was  loaded,  she  was  officially  ex- 
amined and  it  was  found  that  she  had 
been  improperly  placed  on  the  reg^ter, 
and  on  the  25th  of  November  the  cer- 
tificate of  the  classification  of  the  vessel 
was  cancelled. 

Thereupon  the  defendants  refused  to 
find  a  cargo  unless  certain  improvements 
were  made  in  the  vessel,  which  the  plain- 
tiffs refused  to  make.  Eventually  this 
action  was  brought  for  loss  of  freight ; 
and  the  defendants  relied  as  a  defence 
upon  the  cancellation  of  the  certificate, 
which  they  treated  as  a  breach  of  warranty 
on  the  part  of  the  plaintiffs.  They  also 
set  up  a  counter-claim  for  the  loss  sus- 
tained by  them  in  providing  another 
ship,  and  in  warehousing  and  storing  the 
cotton  before  shipment. 

At  the  trial  before  Denman,  J.,  judg- 
ment was  enterod  for  the  plaintiffs ;  his 
Lordship  holding  that  they  had  been 
guilty  of  no  breach  of  warranty,  and 
that  the  defendants  were  bound  to  per- 
form  their  part  of  the  contract 

From  this  decision  the  defendants  now 
appealed. 

Herschell  and  Spencer  Butler,  for  the 
defendants.— The  plaintiffs  will  rely  on 
the  case  of  Hurst  v.  Ushome  (1).  But 
that  case  is  distinguishable.  The  vessel 
was  prevented  by  weather  from  arriving 
at  the  port  of  loading,  till  her  class  had 


run  out ;  and  Willes,  J.,  observes  thai  the 
contract  speaks  as  at  the  time  of  the 
charter-party.  The  warranty  here  is 
not  merely  that  the  vessel  is  dassified 
"  A.  1^  "  at  the  date  of  the  charter-party, 
but  tlukt  it  is  validly  and  not  voidaoly  bo 
classed.  The  object  of  the  agreement  is, 
that  the  shipper  shall  have  a  ship  of  a 
certain  class  to  carry  his  goods,  but  here 
the  defendant  has  not  got  what  he  ba^ 
gained  for.  Another  way  of  stating  the 
warranty  is,  that  the  shipowner  warrants 
that  the  ship  is  classed  A.  1^,  and  will  re- 
main so  classed  till  her  class  is  determined 
by  effluxion  of  time.  If  the  vessel  is  not 
equal  to  her  class,  the  association  have  a 
right  to  cancel  her  certificate  untU  sncfa 
alterations  as  may  be  necessary  have 
been  made  in  the  vessel — Olaver  v.  Boyde^ 
(2),  and  if  the  vessel  were  detained  foi 
the  purpose  of  such  alterations,  so  ac 
to  frustrate  the  adventure,  the  oharterei 
would  have  a  right  to  refuse  to  load— 
Jackeon  v.  The  Union  Marine  Imwroma 
Oompany  (3).  It  may  well  be,  therefor^ 
that  the  true  construction  of  the  chartei 
is,  that  it  warrants  the  vessel  to  hi 
rightly  classed  A.  1^. 

Charles  Russell  and  Frenchy  for  tiu 
plaintiffs,  were  not  called  on  to  argue. 

Bramwell,  L.  J. — I  am  of  opinion  thai 
this  judgment  ought  to  be  affirmed.  I 
seems  to  me  quite  clear.  I  should  thinl 
the  statement  in  the  charter-party  is  i 
warranty  that  the  vessel  is  classed  A.  1^ 
on  the  American  Lloyds  books  at  the  time 
of  the  charter  being  made.  It  is  deai 
that  it  is  a  warranty  of  some  sort,  and 
the  question  is,  what  is  the  warranty? 
Mr.  Herschell,  as  I  understand  him,  says 
that  it  is  a  warranty  that  the  vessel  is  sg 
classed,  and  will  remain  so  classed  till  bj 
effluxion  of  time  her  class  is  altered. 
Mr.  Butler  says  it  is  that  she  is  so 
classed,  and  rightly  so  classed.  But  I 
do  not  think  either  of  those  two  con- 
structions can  be  placed  on  the  warranty. 
If  we  look  at  the  reason  of  the  thing  we 
see  that  such  a  warranty  cannot  be  ex- 
pected; for  the  shipowner  would  be  made 

(2)  43  Law  J.  Bep.  Chanc.  665 ;  8.alAwBep. 
17  £q.  190. 


n  (J^niS^'^'  ^'  ^P-  ^** '  ■•  ®*  ^^  ^^  J-  ^P-         (?)  ^  I^^  J-  K«P-  CJ».  27 ;  8.  c.  Law  Rep.  10 
C-P'  ^^*  C.P.  126. 
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liable  in  respect  of  &etB  of  whicli  be  bas 
no  greater  laiowledge  tban  the  cbarterer. 
The  sbipowner  bas  a  vessel  on  tbe 
American  register,  and  the  cbarterer 
knows  sbe  is  registered.  But  neitber  of 
tbem  knows  more  tban  tbe  otber  wbat 
are  tbe  roles  of  tbe  society,  and  wbat 
steps  tbey  take  for  tbe  purpose  of  putting 
a  vessel  on  tbe  register  or  taking  it  on. 
Wbat  tben  is  tbe  true  expansion  of  tbe 
terms  of  tbis  warranty  ?  I  tbink  it  is 
tbis  : — *^  I,  tbe  sbipowner,  warrant  tbat 
tbe  American  Association,  baving  satis- 
fied tbemselves  by  means  tbey  bave 
tbougbt  fit  to  take,  bave  registered  tbe 
vessel  as  A.  14,  and  sbe  is  now  on  tbe  re- 
gister as  sucb ;  but  I  do  not  tell  you 
Qiat  tbey  may  not  cbange  tbeir  mind,  or 
tbat  sometbing  new  may  not  come  to 
tbeir  knowledge  wbicb  may  make  tbem 
tbink  tbe  sbip  ougbt  not  to  be  on  tbe 
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low  can  you  reasonably  say  tbat  tbe 
sbipowner  undertakes  tbat  tbe  association 
will  not  alter  tbeir  mind,  and  take  tbe 
sbip  off  tbe  register  ?  It  is  impossible 
tbat  we  can  bold  tbat  tbere  is  sucb  an 
undertaking.  Mr.  HerscbeH's  view  of 
tbe  warranty,  tbat  tbe  registration  will 
last  during  tbe  time  for  wbicb  tbe  sbip 
is  classed,  cannot  be  tbe  true  one  ;  for  if 
so,  even  if  tbe  vessel  was  not  rigbtly  re- 
moved from  tbe  register,  tbe  cbarterer 
would  be  entitled  to  bring  bis  action. 
Mr.  Butler's  definition  of  tbe  warranty  is 
neater,  but  it  is  wrong ;  for  according  to 
it  tbe  sbipowner  migbt  be  liable  to  an 
action  even  if  tbe  sbip  remained  on  tbe 
register. 

It  is  an  important  matter,  for  if  tbe 
defendants'  contention  is  rigbt,  all  policies 
on  sbip  cargo  and  freigbt  would  be  void, 
and  one  miscbief  of  our  bolding  in  favour 
of  Mr.  Herscbell  would  be  tbat  tbe  conse- 
quences would  be  far  more  disastrous 
tban  if  we  decide  tbe  otber  way,  for  tbe 
sbipper  can  protect  bimself  by  examin- 
ing tbe  sbip,  and  so  guard  against  losses. 

Tbere  was  anotber  argument  on  tbe 
part  of  tbe  defendants  tbat  I  must  notice, 
and  tbat  is,  tbat  if  tbe  plaintiffs  are  rigbt 
tbe  defendants  suffer  an  injury  for  wbicb 
tbey  bave  no  remedy.  And  Mr.  Russell 
admits  tbat  damage  migbt  result,  as  tbe 
goods  could  not  be  insured  on  tbe  same 


terms.  For  tbat,  says  Mr.  Herscbell, 
tbere  ougbt  to  be  a  rigbt  of  action,  and 
tbe  plaintiffs  would  bave  tbeir  remedy 
against  tbe  American  Association.  Even 
if  tbat  were  so,  we  must  not  misconstrue 
tbe  warranty  in  tbe  cbarter-party.  But 
I  do  not  tbink  it  is  so,  and  I  cannot  see 
bow  an  action  could  lie  against  tbe 
American  association.  Tbeir  regulations 
do  not  undertake  to  come  to  a  rigbt  con- 
clusion. Tbey  can  only  undertake  to  use 
due  diligence,  and  wbetber  it  could  be 
proved  tbat  tbey  bave  not  done  so,  I  do 
not  know.  But  even  suppose  it  could,  could 
tbe  plaintiffs  say  to  tbem,  "  You  failed 
in  your  duty,  you  put  my  sbip  on  tbe 
register  as  A.  1^  wben  you  ougbt  not,  and 
I  got  a  contract  in  consequence.  Tben 
you  took  it  off,  and  I  bave  consequently 
lost  tbe  contract."  Surely  tbe  damage 
would  be  too  remote  if  tbe  plaintiffs  put 
tbeir  complaint  in  tbat  form.  Tbe  miscbief 
is  as  great  to  tbe  one  party  as  to  tbe 
otber.  It  was  a  misfortune  to  botb  tbat 
tbe  sbip  was  improperly  put  on  tbe 
register,  and  tbat  a  cbarter-paHy  was 
entered  into  in  consequence. 

But  in  my  opinion  tbe  utmost  warranty 
given  by  tbe  plaintiffs  was,  tbat  tbe  sbip 
was  at  tbe  time  of  tbe  warranty  in  fact 
on  tbe  register  as  A.  1^.  Sometbing  bas 
been  said  as  to  subsequent  proceedings 
annulling  tbe  classification  ah  mUio,  But 
I  cannot  see  bow,  except  by  special 
agreement  or  by  legislation,  cancelling 
should  purport  to  mean,  not,  in  fact,  a 
cancellation,  but,  on  tbe  ground  tbat  tbe 
certificate  never  should  bave  been  issued, 
an  annulling.  As  a  fact,  tbe  sbip  was 
on  tbe  register  at  tbe  time  of  tbe  charter- 
party,  and,  as  a  fact,  tbat  is  still  true. 
You  may  provide  by  agreement  that  you 
shall  act  as  if  it  bad  not  been  so,  but 
you  cannot  by  cancellation  prevent  it 
from  having  happened.  Tbe  warranty  is 
limited  to  the  fact  that  the  vessel  was 
rated  A.  1^  at  tbe  time  of  tbe  cbarter- 
party,  and  that  is  all. 

Bbett,  L.J. — I  am  of  tbe  same  opinion, 
Tbe  question  is  wbat  is  tbe  true  con- 
struction of  this  instrument.  I  quite 
admit  that  the  construction  wbicb  we 
adopt  is  attended  with  a  certain  amount 
of  hardship;   but  so  also  would  be  the 
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construction  offered  to  onr  consideration 
by  Mr.  Herschell.  We  must  apply  the 
ordinary  rules  and  principles  of  con- 
struction. This  is  a  business  instrument, 
and  it  is  elliptical  in  its  construction.  It 
is  headed  "  A.  1^  on  the  Begister  of  the 
American  and  Foreign  Shipping  Book." 
According  to  the  ordinary  meaning  of 
charters,  that  applies  to  the  ship,  and  in 
the  body  of  the  charter  the  ship  is  said 
to  be  now  classed  as  above,  t.e.,  now 
classed  A.  1^  in  the  Register  of  the  Ame- 
rican and  Foreign  Shipping  Book.  There 
may  be  some  doubt  as  to  what  that 
means,  but  clearly  it  only  states  a  fact. 
It  is,  however,  more  than  a  mere  state- 
ment. I  am  of  opinion  that  it  is  a  war« 
raniy,  and  that  there  is  a  condition  which 
must  be  fulfilled  before  the  plaintiffs  can 
compel  the  defendants  to  accept  the  vessel. 
Now,  there  is  a  rule  of  construction  that 
unless  words  are  of  a  technical  character 
they  must  be  construed  according  to  their 
ordinary  and  grammatical  meaning ;  and 
there  is  another  rule  that  you  cannot,  by 
any  evidence,  import  into  any  contract 
anything  contradictory  or  inconsistent 
with  its  terms.  If  the  words  are  tech- 
nical you  may  add  to  them  by  evidence 
of  a  custom  not  inconsistent  with  them. 
But  if  there  is  no  evidence  of  any  tech- 
nical use  or  any  custom  to  add  anything 
to  the  words  as  they  stand,  the  words 
must  be  construed  according  to  their 
ordinary  grammatical  construction.  In 
the  present  case  the  words  are  a  simple 
statement  of  fact  as  to  the  actual  regis- 
tration of  the  vessel.  The  only  argu- 
ment in  favour  of  the  defendants  which 
it  is  possible  to  use  with  any  force,  is  the 
urgument  used  in  Hurst  v.  Uahome  {!). 

Mr.  Herschell  says  it  is  a  warranty, 
not  only  that  t<he  vessel  is  so  classed, 
but  will  remain  so  classed  according 
to  her  classification,  i.  e.,  during  the 
time  for  which  she  is  so  classed.  But 
the  £B,tal  defect  of  that  construction  is 
that  it  adds  words  .which  are  not  in  the 
document,  having  reference  to  the  future ; 
whereas  the  warranty  is  only  a  statement 
as  to  existing  facts.  The  hardship  which 
would  result  from  such  a  construction  is 
manifest.  It  has  been  shewn  that  such  a 
warranty  would  have  fjEuIed,  supposing 
the  classification  to  have  been  caneelled 


without  a  shadow  of  an  excuse.  Mr. 
Butler  saw  that,  and  by  the  stress  of  the 
argument  was  induced  to  alter  the  con- 
struction and  say  that  the  warranty  was 
that  the  ship  was  so  classed  and  rightly  so 
classed.  But  he  thus  adds  to  the  words 
and  adds  to  the  meaning,  and,  as  my 
Lord  has  pointed  out,  it  is  open  to  this 
objection,  that  it  makes  the  shipowner 
warrant  not  only  that  the  vessel  is  classed, 
but  that  the  surveyor  has  made  no  mis- 
take. We  ought  to  stand  by  the  words 
of  the  document,  as  there  is  no  reason  for 
departing  from  their  ordinary  sense,  to 
hold  that  they  amount  merely  to  a  war- 
ranty of  an  existing  fact. 

Cotton,  L.  J. — I  am  of  opinion  that  this 
appeal  must  ful.  We  cannot  enquire 
whether  the  plaintiffs  would  have  a  re- 
medy over.  Whether  that  is  so  or  not^ 
having  regard  to  the  terms  of  the  con- 
tract, the  question  is  whether  it  is  dtbei 
a  warranty  or  a  contract  which  has  been 
broken,  so  as  to  justify  the  defendants  in 
refusing  to  accept  the  vessel.  This  de- 
pends on  the  heading  and  four  wordi 
in  the  body  of  the  document,  where  it 
is  said  that  the  vessel  is  "  newly  classed 
as  above."  What  then  is  the  warranty  ? 
Except  in  the  case  of  fraud  (which  does 
not  arise  here,  and  about  which  therefore 
I  will  not  speak)  does  the  contract  amount 
to  more  than  this,  that  at  the  time  the 
contract  is  made  the  ship  is  of  the  de- 
scription named,  t.  e.,  A.  1^,  and  newly 
so  classed?  I  think  it  does  not  It 
could  not  be  taken  as  a  warranty  that 
the  ship  would  remain  on  the  register, 
and  Mr.  Herschell  did  not  put  it  exactly 
so,  but  gave  two  alternative  construc- 
tions, the  most  plausible  being  that  there 
was  a  warranty  not  only  that  the  vessel 
was  classed  at  the  time,  but  that  it  would 
be  so  till,  barring  accidents,  the  class  in 
due  time  was  run  off.  But  that  cannot 
be  taken  as  the  true  construction  of  the 
words,  for  it  would  include  the  cate  of 
the  vessel  being  taken  off  the  register  by 
the  wrongful  act  of  the  American  asso- 
ciation. If  the  defendante  want  to  guard 
against  any  possible  damage,  such  as  has 
happened  in  this  case,  they  should  have 
provided  for  it  by  contract  and  agie^ 
^ent  I  but  they  cannot  make  up  for  the 
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omifiaion  by  referring  to  that  whioh  is  a 
warrantj  of  a  fact  as  oontaining  farther 
Btipnlations. 

AssnminKy  then,  that  the  warrantj  is 
only  that  the  vesstol  answers  the  descrip- 
tion,  and  that  the  vessel  is  without  fraud 
on  tiie  register,  has  the  cancellation  made 
a  constmctive  breach  of  the  warrantj  P 
Does  it  make  the  position  of  things  as  if 
the  registration  had  never  been  made? 
It  cannot,  for  the  onlj  warrantj  is  as  to 
what  the  fact  then  was,  namelj,  that  the 
ship  was  on  the  register.  I  do  not  think 
it  can  be  said  that  the  cancellation  annuls 
Uie  r^^tration,  even  if  it  was  rightfdllj 
cancelled,  and  clearlj  it  does  not  if  the 
cancellation  was  wrongful.  No  doubt 
there  are  cases  where  a  Court  of  Equitj 
cancels  documents  ab  initio^  that  is  to 
nj,  that  no  rights  which  have  arisen 
under  the  document  shall  have  their  legal 
effect.  But  the  Court  could  not  cancel 
the  existence  of  that  which  was  a  fact  as 
between  other  parties  who  have  acted 
upon  it.  In  mj  opinion  therefore  we 
cannot  import  into  this  document  the 
terms  which  Mr.  Herschell  asked  us  to 
import)  and  this  judgment  must  be  af« 
fixned. 

Judgment  affirmed. 


Solicitora — Smith,  WilliiunB  &  Qaiggin,  Liverpool, 
for  plaintiff ;  Haigh  &  Sons,  Liverpool,  for 
defendants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
f      STBAKBR  V.  KIDD  &  OOHPANT. 
POBTEOUS  AND  OTHERS  V.  WATMET 
AND  ANOTHBB. 


1878. 
Mar.  8 


■{■ 


8h^  and  Shipping — Bill  of  Lading — 
Charter-party — Ooneignee  prevented  dis^ 
charging  Cargo  within  the  Time  hyDefavU 
of  other  Consignees — Demurrage, 

The  defendants  in  two  actions^  who  were 
indorsees  of  bills  of  lading  for  portions  of 
cargoes  of  wheai,  were  sued  by  the  respec* 
tive  shijpaumets  for  demurrage. 

In  the  first  action^  the  bill  of  lading  con* 
tained  the  following  stipulation :  "  Three 
working  days  to  discharge  the  whole  cargo, 
or  30L  ftterling  per  day  demurrage^* 


In  the  second  action  the  charter-party 
under  which  the  ship  was  chartered  stipu^ 
lated  that  fourteen  working  days  were  to  be 
allowed  for  loading  and  unloading  at  the 
port  of  discho/rge^  and  ten  days'  demurrage 
at  Sbl,  day  by  day,  and  the  bill  of  lading 
said,  ^^  paying  freight  for  the  same  goods  and 
all  other  conditions  as  per  charter-party." 

In  both  oases  the  defendants'  portions  of 
the  cargoes  were  stowed  at  the  bottom  of  the 
hold,  and  in  consequence  of  the  consignees 
of  the  upper  portions  not  being  ready  to 
take  delivery  as  soon  as  the  ship  was  ready 
to  discharge,  they  were  unahle  to  clear  their 
portions  tUl  after  the  expiration  of  the  lay 
days: — 

Held,  in  both  cases,  that  defendants 
were  liable,  on  the  ground  that  the  stipu* 
lotion  in  the  bUl  of  lading  in  the  first  case, 
and  that  in  the  charter-party  (which  was 
to  be  read  into  the  biU  of  laoUng)  in  the 
second  case,  amounted  to  an  ahsdute  con- 
tract  to  pay  demurrage  if  defendants  failed 
to  discharge  the  cargo  within  the  tims, 
unless  prevented  doing  so  by  the  default  of 
the  shipowner. 

These  two  actions  were  tried  before 
Lush,  J.,  at  the  Ouildhall  during  the  last 
Hilary  sittings,  and  judgment  in  both 
actions  was  reserved  by  him  for  further 
consideration. 

In  the  first  case,  Charles  RusseU  and 
M^Leod  appeared  for  the  plainti£f ;  and 

W,  Williams  and  /.  C,  Mathew,  for  the 
defendants. 

In  the  second  case,  A.  L,  Smith  and 
B.  T,  Beid,  for  the  plaintiffs ;  and 

C,  P.  Butt  and  /•  C.  Mathew,  for  the 
defendants. 

The  fibcts  and  arguments  appear  suffi- 
ciently from  the  judgments  which,  after 
time  token  to  consider,  were  delivered  on 
the  8th  of  March. 

Strakeb  v.  Kidd  and  Compakt. 

Lush,  J. — ^This  is  an  action  for  two 
days'  demurrage  of  the  steamer  Charles 
Mitchell,  which  had  been  chartered  by 
Messrs.  Gibson  &  Co.  for  the  conveyance 
of  a  cargo  of  wheat  from  Dantzic  to 
London.  Eight  bills  of  lading  were  given 
by  the  master,  for  various  portions  of  the 
wheat  shipped  by  the  charterers,  one  of 
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whicli  had  been  indorsed  to  the  de- 
fendants. Each  of  them  contained  the 
following  clause :  "  Three  working  days 
to  discharge  the  whole  cargo,  or  SOI, 
sterling  per  day  demurrage."  The  vessel 
arrived  on  the  morning  of  the  23rd  of 
May,  was  reported  at  the  Custom  House  at 
eleven  o'clock,  and  was  ready  to  discharge 
at  noon  of  the  same  day.  None  of  the 
consiguees,  however,  were  ready  to  re- 
ceive delivery  on  that  day,  and  the 
discharge  did  not  commence  till  the 
morning  of  the  24th.  One  question  raised 
at  the  trial  was,  whether  the  lay  days 
commenced  at  noon  on  the  23rd  or  on  the 
following  day.  In  the  view  which  I  take 
of  the  contrsict,  it  becomes  immaterial  to 
decide  this  question. 

It  happened  that  the  defendants*  por- 
tion of  the  cargo,  except  a  comparatively 
small  quantity  which  lay  in  the  bunker, 
and  upon  which  no  question  arises,  was 
part  of  a  larger  bulk  stowed  at  the  bottom 
of  the  hold,  which  belonged  to  the  defen- 
dants, and  to  another  consignee  in  given 
proportions.  This  bulk  was  not  reached 
till  between  two  and  three  o'clock  on 
Saturday  the  26th.  The  bafges  of  the 
other  consignee  being  alongside  first,  his 
portion  of  the  bulk  was  first  delivered, 
and  the  defendants,  though  their  barges 
had  been  in  readiness  the  whole  day, 
were  unable  to  get  any  part  of  their  cargo 
till  after  five  o'clock.  The  discharge  was, 
therefore,  only  commenced  that  after- 
noon, and  was  not  completed  till  the 
Monday,  whereby  the  vessel  lost  two  days' 
sail. 

The  defendants  contended,  that  as  they 
could  not  get  their  goods  in  time  to  clear 
the  ship  on  that  day,  they  were  entitled 
to  a  reasonable  time  on  the  Monday  to 
complete ;  that  the  default,  if  any,  was 
that  of  the  master  who  was  unable,  and, 
therefore,  was  not  ready  to  deliver  in 
time  to  enable  them  to  discharge  the 
ship  within  the  lay  days. 

On  the  other  hand,  it  was  argued  that 
the  plaintiffs  were  always  reiady  and 
willing  to  discharge  the  cargo,  and  that 
the  risk  of  being  prevented  &om  getting 
their  goods  by  the  delay  of  other  con- 
signees is  a  risk  which  falls  on  the 
consignee,  and  not  on  the  shipowner. 

The  first  question  is,  what  is  the  con- 


tract which  is  implied  by  the  acceptance 
of  a  bill  of  lading  containing  the  stipu- 
lation in  question.  It  cannot  be  said 
that  the  words  have  no  meaning,  or  thai 
they  were  not  intended  to  be  biudiug  to 
some  extent.  For  the  obvious  purpose  oi 
the  shipowner  in  inserting  them  was  tc 
secure  the  payment  of  a  stipulated  sum 
per  day  for  demurrage  in  case  his  shi| 
should  be  detained  in  the  process  of  nn. 
loading  beyond  three  days.  And  the 
only  meaning  of  which  the  words  an 
fairly  capable,  is,  that  if  the  whole  cargc 
is  not  discharged  in  three  days,  demur 
rage  at  the  rate  of  301,  per  day  shall  be 
paid.  This  is  the  alternative  which  th( 
bill  of  lading  presents,  and  which  th( 
consignee  impliedly  agrees  to,  by  taking 
the  benefit  of  it. 

The  objection  urged  against  this  ren< 
dering  of  the  clause  is  undoubtedlj 
striking.  It  virtually  makes  each  holdei 
of  such  a  bill  of  lading  answerable  for  th< 
others,  as  well  as  for  himself  though  h< 
has  no  control  over  their  acts. 

But  no  other  construction  can  be  pal 
upon  the  clause  without  doing  violence 
to  the  words  or  introducing  a  qualificatiox 
which  destroys  their  force.  If  the  wordi 
had  been  as  the  defendants  contend 
they  should  be  read,  "  Three  days  to  dis- 
change  the  goods  in  this  bill  of  lading—' 
"  or  demurrage,"  the  defendants  wonW 
have  been  in  no  better  position  ;  for  thesi 
words  must  have  been  construed  as  an 
absolute  contract  to  clear  the  goodi 
within  that  time. 

The  argument  on  the  part  of  the  de- 
fendants  requires  the  insertion  of  a  pro- 
viso, making  the  liberty  to  demurrage 
conditional  on  their  not  being  delayed  b} 
the  acts  or  defaults  of  the  other  con- 
signees. That  would  make  it  an  entirely 
different  contract,  and  defeat  the  obvioua 
intention  of  the  shipowner,  which  was  to 
put  pressure  upon  all  the  consignees  and 
make  it  the  interest  of  all  of  them  to  clear 
the  ship  within  the  stipulated  period 
under  the  penalty  of  their  having  to  pay 
30Z.  per  day,  leaving  it  to  them  to  settle 
between  themselves  how,  by  whom  and 
in  what  proportions  the  demurrage  ac- 
count should  be  paid. 

It  seems  to  me,  therefore,  impossible 
to  construe  this  clause  otherwise  than  aa 
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contract  to  pay  the  stipnlated  demur- 
age  if  the  smp  is  not  cleared  within 
hree  days. 

There  is,  of  course,  an  implied  con- 
dition that  the  shipowner  shall  be  willing 
and  ready  to  deliyer.  If  he  wrongfully 
refuses  to  give  over  the  ffoods,  or  if  by 
reason  of  any  default  of  his,  or  of  any 
obstacle  for  which  he  is  responsible,  the 
consignee  is  unable  to  get  his  goods,  this 
would  afford  a  good  answer  to  the  claim, 
and  this  is  the  substance  of  the  defence 
which  is  pleaded. 

Now,  the  only  thing  which  prevented 
the  delivery  in  the  present  case  was  the 
inability  of  the  master  to  get  at  the 
goods,  because  they  were  stowed  at  the 
bottom  of  the  hold,  and  because  the 
owners  of  the  superincumbent  goods  had 
neglected  to  take  those  goods  away  in 
proper  time.  Can  this  neglect  of  the 
other  consignees  be  said  to  be  the  de&ult 
of  the  master  ?  I£  not,  it  is  immaterial 
whose  &ult  it  was;  for  the  defendants 
undertook  that  whether  they  were  able  to 
get  away  their  goods  or  not,  they  would 
pay  the  demurrage  if  the  e^ip  was  not 
cleared  within  the  stipulated  period,  the 
contract  being,  as  I  have  said,  an  abso- 
lute and  not  a  conditional  contract.  The 
defendants  are  therefore  liable  unless 
they  can  shew  that  some  act  or  default  of 
the  owner  or  of  some  one  for  whom  he  is 
responsible,  prevented  them  from  per- 
forming  their  contract. 

Now  it  is  clear  that  the  master  was  not 
in  de&ult.  He  was  ready  and  anxious  to 
deliver.  The  leaving  those  goods  in  the 
ship  which,  overlaid  i£e  defendants'  goods 
was  not  his  act,  but  was  the  act  of  third 
persons,  not  with  his  consent,  but  against 
ma  will.  The  case,  therefore,  falls  within 
the  principle  laid  down  in  Tiis  v.  Byera 
(1),  and  the  cases  there  cited,  that  when 
the  vessel  has  arrived  at  the  place  of  dis- 
charge and  the  master  is  ready  to 
oonunence  and  complete  the  delivery,  the^ 
lay  days  begin  to  run,  and  the  consignee' 
must  bear  the  risk  of  any  ordinary 
casnalty  or  obstruction  wluch  might 
occiir  to  interrupt  the  process  of  dis- 
charge. 

(1)  46  Law  J.  Bep.  Q.B.  511 ;  8.  c.  Law 
Bep.  1  Q.B.  Diy.  2U. 
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The  cases  on  this  particular  point  are 
but  few,  and  they  are  conflicung.  In 
Leer  v.  Yates  (2)  the  Court  of  Common 
Pleas  held,  after  taking  time  to  consider, 
under  a  similar  bill  of  lading,  that  the 
consignee  was  liable  for  demurra^ 
though  he  was  prevented  from  gettmg 
his  goods  by  the  delay  of  other  consi^ees 
whose  goods  lay  above  his.  But  Lord 
Tenterden  in  two  subsequent  cases, 
Rogers  v.  Hunter  (3)  and  Dobson  v. 
Droop  (4),  dissented  from  this  doctrine, 
and  directed  the  jury  in  a  similar  case, 
that  if  a  consignee  cannot  get  his  goods 
because  some  other  person's  goods  pre- 
vent him,  he  is  not  liable  for  the  detention 
of  the  vessel.  I  do  not  find  that  this 
ruling  was  questioned  by  motion  to  the 
Court,  nor  do  I  find  aiw"  subsequent  de- 
cision on  the  point.  Lee  v.  Yates  (2) 
has,  however,  been  repeatedly  quoted  as 
an  authority,  and  is,  I  think,  upon  prin- 
ciple, a  sound  decision.  Lord  Tenterden's 
dictum  describes  the  position  of  a  con- 
signee, whose  bill  of  lading  mentions  no 
specific  time  for  unloadinjg,  but  it  over- 
looks the  nature  and  efrect  of  such  a 
stipulation  as  was  contained  in  the  bill  of 
lading  in  those  cases,  and  as  is  contained 
in  the  bill  of  lading  now  in  question.  My 
judgment  is,  therefore,  for  the  plaintiff 
for  two  days'  demurrage  at  30^.  per  day 
and  costs. 

Jtidgmentfor  the  plamUff. 


I 


POBTEOUS  AND  OTHERS  V,  WaTNBT  AND 
ANOTHER. 

Lush,  J.— The  circumstances  under 
which  the  defendants  in  this  case  are 
sought  to  be  made  liable  to  demurrage, 
are  precisely  the  same  as  those  in  the 
other  case  of  Straker  v.  Kidd, 

The  only  distinction  between  the  two 
cases  is  in  the  form  of  the  bill  of  lading. 

In  the  present  case  the  ship  was  char- 
tered to  convey  a  cargo  of  grain  from 
Cronstadt  to  this  country,  and  to  be  de- 
livered here  as  directed  by  bills  of 
lading. 

The  charter  stipulated  that  fourteen 
working  days  were  to  be  allowed  for 

(2)  8  Taunt.  887. 
(8)  Mood.  &  M.  08. 
(4)  Id.  441. 
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loading  and  unloading  at  the  port  of  dis- 
cbai^ge,  and  ten  days'  demurrage  at  35L 
day  by  day. 

The  bills  of  lading,  one  of  which  for  a 
part  of  the  cargo  was  indorsed  to  the  de- 
fendants, contained  the  words,  "  paying 
freight  for  the  same  goods  and  all  other 
conditions  as  per  charter-party." 

Seven  days  had  been  consamed  at  the 
port  of  loading,  so  that  seven  working 
days  remained  for  unloading  at  the  port 
of  discharge. 

It  was  argued  that  the  words  of  refer- 
ence in  the  bill  of  lading  import  into  it 
only  so  much  of  the  stipulation  in  the 
charter-party  as  applies  to  these  par- 
ticular  goods ;  that  is,  that  it  gives  the 
consignee  such  a  proportion  of  the  seven 
days  for  discharging  them,  as  his  part  of 
the  cargo  bears  to  the  whole.  But  this 
is  not  the  natural  meaning  of  the  words, 
nor  can  it  have  been  the  intention  of 
either  party. 

The  object  of  the  shipowner  obviously 
was  to  place  the  consignees  under  the 
same  obugation  as  to  pia.yment  of  demur- 
rage  as  the  charter  imposed,  and  every 
consignee  knows  before  he  reads  the 
charter  that  if  lay  days  are  provided  for, 
they  are  given  for  discharging  the  whole 
carffo. 

^e  bill  of  lading  must  therefore  be 
read  as  if  instead  of  the  words  referring 
to  the  charter-party,  it  had  contained  the 
entire  stipulation  expanded  so  as  to  be 
adapted  to  the  facte.  '^  Seven  working 
days  are  to  be  allowed  for  unloading  the 
ship  at  the  port  of  discharge,  also  ten 
days  on  demurrage  at  352.  day  by 
day." 

This  puts  the  present  case  exactly  in  a 
parallel  with  that  of  Straker  v.  Kidd^ 
and  I  therefore,  for  the  reasons  given  in 
the  judgment  in  that  case,  hold  that  the 
defendants  are  liable  for  the  three  days' 
demurrage  claimed  by  the  writ,  making 
105L,  and  give  judgment  accordingly, 
with  costs. 

Judgment  for  the  plaintiffs. 

Solicitors — In  Straker  v.  Kidd :  Stocker  &  Jnpp, 
for  plaintiff;  HoUams,  Son  &  Coward,  for  de- 
fendant. In  PorteouB  v,  Watney:  Flews  & 
Irvine,  for  plaintiff ;  HoUamfl^  Son  &  Coward, 
tot  defendant*    . 


[IN  THE  COUBT  OF  APPEAL.] 
1878.      1  HUBDMAK  V.  THE  KOBTH-KASTlMi 

March  1.  j  bailwat  oompakt.* 

Trespass  to  Land — PereoktHon  of  Waisr 
from  Artificial  Mound  —  Conse^ptenUdi 
Damage — Oa/use  of  Action, 

.  The  plaintiff* s  statement  of  ekUm  aiUged 
that  the  defendants  deposited  on  their  land 
and  against  a  wall  of  the  defpndants^  ad- 
joining the  house  of  the  plaintiffs  a  largt 
quantity  of  soU,  ckuy^  8fc,^  ther^  raising 
the  surface  of  the  defendants*  land  dbovi 
that  of  the  land  on  which  the  plainti^i 
house  was  built;  and  that  the plain^t 
house  was  consequently  i/r^ured  by  iJu 
percolation  of  water  through  the  defendants 
wall : — Held,  on  demurrer^  thai  the  state 
ment  shewed  a  good  cause  of  action. 

Appeal  from  a  judgment  of  Manisty,  J. 
in  favour  of  the  plamtiff,  on  demurrer  U 
a  statement  of  claim. 

Statement  of  claim : — 

1.  At  the  time  of  the  damage  hereaftei 
mentioned,  the  plaintiff  was  and  is  stil 
possessed  of  a  house,  No.  16,  Lodgi 
Terrace,  Sunderland. 

2.  The  defendants  then  were,  and  stil 
are,  possessed  of  a  certain  close  of  lan< 
adjoining  the  house  of  the  plaintiff. 

8.  The  defendants  placed  and  depositee 
in  and  upon  the  close  of  the  defendant 
and  upon  and  against  a  wall  of  the  de 
fendants  which  adjoins  and  abuts  agains 
the  house  of  the  plaintiff  large  quantii^e 
of  soil,  clay,  limestone  and  other  lefasc 
close  to  and  adjoining  the  house  of  tbi 
plaintiff,  and  thereby  raised  the  surfitu) 
of  the  defendants'  land  above  the  level  o 
the  land  upon  which  the  plaintiff's  horm 
was  built. 

4.  The  rain  which  fell  upon  the  soil 
clay,  limestone,  and  other  refuse,  so  plaoei 
as  aforesaid,  oozed  and  percolated  throng! 
the  wall  of  the  defendants  into  the  honsi 
of  the  plaintiff,  and  the  plaintiff's  boos 
thereby  became  wet,,  damp,  unwholesomi 
and  unhealthy,  and  less  oommodioos  foi 
habitation. 

5.  By  reason  of  the  acts  of  the  defen 

*  Coram  BramweU,  L.J. ;  Brett,  LJ. ;  in 
Cotton,  Ii.J 
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dants    the   walls  of   tho  house  of  the 
plaintiff  became  and  were  very  much 
mjnred,  and  the  paper  upon  the  walls  has 
been  destroyed. 

6.  In  the  altemative  the  plaintiff 
alleges  that  the  defendants  negligently 
and  improperly  placed  and  deposited  the 
soil,  clay,  limestone  and  refuse,  npon  the 
plaiatifirs  land,  and  that  the  rain  water 
falling  thereon  oozed  and  percolated 
throneh  and  into  the  plaintiff's  house, 
whereby  the  plaintiff's  hoose  was  damaged 
as  before  mentioned. 

7.  In  the  altemative  the  plaintiff 
alleges  that  the  defendants  were  guilty  of 
neetigence  in  this,  that  the  wall  of  the 
defendants  against  which  the  defendants 
so  placed  the  soil,  clay,  limestone  and 
other  refuse,  was  not  sufficiently  and 
properly  constructed  and  built  so  as  to 
prevent  the  watet  falling  upon  the  soil, 
clay,  limestone  and  refuse  from  oozing 
and  percolating  through  the  wall  and  into 
the  plaintiff's  honse,  and  that  the  defen- 
dants  were  guilty  of  negligence  in  placing 
the  soil,  clay,  limestone  and  refuse, 
against  Uxe  waU,  being  so  insufficient  to 
prevent  the  water  filing  npon  the  soil, 
clay,  limestone  and  refuse  from  per- 
colating through  and  into  the  plaintiff's 
house,  whereby  the  plaintiff'a  house  was 
damaged. 

The  defendants  demurred  to  the  claim, 
on  the  ground  that  the  acts,  matters  and 
things  alleged  to  have  been  done  by  the 
drfendants,  do  not  give  rise  to  an^  cause 
of  action  on  the  part  of  the  plaintiff. 

The  demurrer  came  on  for  argument 
before  ICanisfy,  J.,  who  gave  judgment 
for  the  plaintiff. 

From  this  decision  the  defendants  now 
appealed. 

HencheU  and  Qawuford  Bruce^  in  sup- 
port of  the  demurrer. — ^The  statement  of 
claim  shews  no  cause  of  action.  What 
has  been  done  by  the  defendants  has  been 
done  on  their  own  land,  and  has  caused 
their  own  wall  to  be  damp.  The  plaintiff 
has  built  his  house  against  our  wall,  and 
complains  because  it  is  injured  by  the 
proximity.  But  there  is  no  duty  on  us 
to  keep  our  wall  dirfor  the  benefit  of  the 
plaintiff.  He  need  not  have  built  his 
Vol.  47.-^B*>  C.P,  &  Exch. 


house  there.  Suppose  there  had  been  no 
house,  he  could  not  complain. 

[BaiMWELL,  L.  J. — Except  on  the  prin- 
ciple  of  the  case  where  the  drippings  from 
the  defendant's  roof  injured  the  plain- 
tiff's land,  and  the  defendant  was  held 
liable.] 

That  is  the  principle  laid  down  in 
Bylands  v.  Fletcner  (1;.  But  that  case 
has  no  application  here.  There  is  no 
collection  of  water  here,  no  ''  wild  beast," 
as  it  has  been  called.  The  damage  done 
here  is  entirely  owing  to  natural  gravi- 
tation and  percolation,  for  which  the 
defendants  are  not  liable.  In  Wilson  v. 
Waddell  (2)  Lord  Blackburn  holds  such 
damage  to  oe  "  danmum  absque  injuria^*' 
and  he  cites  and  distinguishes  Smith  y. 
Fletcher  (3)  and  Oromjpton  v.  Lea  (4) 
where  the  diversion  was  of  a  defined 
stream  of  water.  The  user  of  the  land 
by  the  defendants  in  this  case  is  as  much 
a  natural  user  of  the  land  as  mining. 
In  one  case  the  level  is  raised;  in  the 
other,  depressed. 

As  to  the  7th  paragraph  in  the  state- 
ment  of  claim,  the  allegation  of  negligence 
makes  no  difference.  If  there  is  no  duty, 
the  defendants  are  not  liable — Oautret  v. 
Egerton  (5),  Brine  v.  The  Great  Western 
Railway  Company  (6).  Smith  v.  Kenrick 
(7),  is  a  leading  authority  in  the  defend- 
ants' favour,  and  so  are  all  the  mining 
cases.  If  the  plaintiff's  contention  were 
right,  no  one  could  build  a  high  wall  on 
the  edge  of  his  land  for  fear  of  keeping 
off  the  rain,  or  wetting  the  ground  of  his 
neighbour  by  too  much  rain  trickling 
down.    But  even  if  the  defendants  had 


(1)  87  Law  J.  Rep.  Exch.  161 ;  8.  c  Law  Bep. 
3  H.L.  880. 

(2)  Law  Bep.  2  App.  Cas.  95. 

(8)  41  Law  J.  Rep.  Exch.  193 ;  8.  c.  Law  Rep. 
7  Exch.  805 ;  on  appeal  43  Law  J.  Bep.  Exch.  70 ; 
8.  c.  Law  Rep.  9  Exch.  84. 

(4)  44  Law  J.  Rep.  Chanc  69 ;  8.  c  Law  Rep. 
19  Eq.  115. 

(6)  86  Law  J.  Rep.  CP.  191 ;  8.  c.  Law  Rep.  2 
C.P.  371. 

(6)  2  B.  &  S.  402 ;  8.C.  81  Law  J.  Rep.  aB. 
101. 

(7)  7  Com.  B.  Rep.  515;  s.  e.  18  Law  J.  Rep. 
O.P.  172. 
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Hardmtm  ▼,  North  Eattem  Baik  Co.  {App,),  CJ^ 
ooUected  the  water,  they  wonld  not  be 
liable  for  the  result  of  '*yis  major"-— 
Nichols  V.  Marsland  (8). 

Waddy  and  /.  Edge^  for  the  plaintiff.— 
Neither  Wilson  v.  WaddeU  (2)  nor 
Oa/uiret  y.  Egerion  (5)  have  any  appli- 
cation here.  The  latter  case  is  that  of  a 
man  who  comes  on  another  man's  land 
nninyited,  and  is  injured.  Ch'om/pton  y. 
Lea  (4)  explains  the  mining  cases,  and 
shews  that  they  haye  no  application. 
The  plaintiff's  complaint  is  that  the 
defendants  haye  made  an  artificial  con- 
struction on  their  own  land,  by  which 
they  haye  damaged  the  plaintiiBL  They 
are,  therefore,  liable — see  per  Gibbs,  C.  J., 
in  Sutton  y.  Olark  (9),  and  see  Broder 
y.  Baillard  (10).  In  that  case  the 
Master  of  the  Bolls  held  the  defendant 
liable  for  damage  done  to  the  plaintiff's 
premises  by  water  collected  in  a  mass  of 
made  earth  placed  near  the  plaintiff's 
premises  by  the  defendant.  He  says, 
*'  An  artificial  work,  a  work  made  by  man, 
is  a  work  which,  if  it  causes  a  nuisance, 
is  a  thing  for  which  the  owner  of  the 
land  is  responsible."  This  is  an  *'  arti- 
ficial work  made  by  man,"  and  is  not 
like  mining,  which  is  the  natural  use  of 
the  soil.  The  defendants  haye,  in  &ct, 
imposed  a  new  seryitude  upon  the  plain- 
tiff's land,  and  giyen  it  a  greater  amount 
of  water  to  carry  off  than  before.  This 
being  done  by  a  non-natural  use  of  the 
land,  is  a  wrong  for  which  the  defend- 
ants are  liable— per  the  Lord  Chancellor 
(Cairns)  in  Bylands  y.  Fletcher  (1)  at 
p.  164.  Chasemore  y.  Bichards  (11),  pro- 
ceeds on  the  ground  that  no  man  has  an 
interest  in  subterraneous  waters  flowing 
in  no  known  channel,  but  that  principle 
does  not  entitle  the  defendants  to  cast  on 
the  plaintiff  a  seryitude  which  he  had 
not  before — Oale  on  Easements,  pp.  402, 
403,   note ;  Baird  y.    WilUamson  (12). 

(8)  44  Law  J.  Rep.  Exch.  184 ;  •.  c.  lAw  Rep. 
10  Ezch.  265. 

(9)  6  Tannt.  at  p.  44. 

(10)  46  Law  J.  Rep.  Cbanc.  414 ;  8.  c.  Law 
Bep.  2  Chano.  Diy.  692. 

(11)  7  HJi.  Cas.  849;  8.  c.  29  Law  J.  Rep. 
Exch.  81. 

(12)  16  Com.  B.  Rep.  N.S.  876 ;  ■.  c  88  Law  J. 
Rep.  C.F.  101. 


They  also  cited  Orunvp  y.  Lambert  (13) ; 
Tenant  y.  OoldtDtn  (14)  ;  OraehneU  y. 
The  Mayor  of  Thetford  (U). 

Our,  adv.  wdt. 

The  judgment  of  the  Court  was  (on 
March  1)  deliyered  by — 

Cotton,  L.J. — In  this  case  the  plaintiff 
has  brought  an  action  for  injury  alleged 
to  haye  been  caused  to  his  house,  which 
abuts  on  a  wall  of  the  defendants,  by  oer- 
tain  acts  done  by  the  defendants  on  their 
own  land.     The   question  is  raised  on 
demurrer  to  the  statement  of  claim,  and 
the  question,  therefore,  is  whether  that 
alleges  a  good  cause  of  action.    [His 
Loidship    then    read  the    statement  of 
claim    except    paragraph    7,    and   pro- 
ceeded.]     It  is  unnecessaiy  to  read  the 
7th  paragraph,  because  it  is  based  on  a 
supposed  obligation  of  the  railway  com- 
pany to  make  their  wall  water-tight^  but 
in  our  opinion  there  is  no  such  obli- 
gation, and  if  the  statements  contained  in 
the  preceding  paragraphs  do  not  shew  a 
cause  of  action,  the  statements  of  the 
paragraph  which  has  not  been  read  do 
not  enaUe  the  plaintiff  to  snstain  this 
action. 

For  the  purposes  of  our  decision  we 
must  assume  tnat  the  plaintiff  has  sus- 
tained substantial  damage,  and  we  must 
construe  the  statement  as  alleging  that 
the  surface  of  the  defendants'  land  has 
been  raised  by  earth  and  rubbish  placed 
thereon,  and  that  the  consequence  of  this 
is,  that  rain-water  falling  on  the  defen- 
dants' land  has  made  its  way  throngh  the 
defendants*  wall  into  the  house  of  the 
plaintiff,  and  has  caused  the  injury  com- 
plained of.  The  question  is,  are  the 
defendants,  admitting  this  statement  to 
be  true,  liable  to  the  plaintiff*?  and  we 
are  of  opinion  that  they  are.  The  heap 
or  mound  on  the  defendants'  land  must, 
in  our  opinion,  be  considered  as  an 
artificial  work.  Eyery  occupier  of  land 
is  entitled  to  the  reasonable  enjoyment 
thereof.  This  is  a  natural  right  of  pro- 
perty, and  it  is  well  established  that  an 

(13)  Law  Rep.  8  £q.  409. 

(14)  2  Lord  Raym.  1089 ;  s.  c.  1  Salk.  360. 
(16)  38  Law  J.  Rep.  C.F.  353 ;  0.  c.  Law  Rep. 

4  C.F.  629. 
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occnpier  of  land  may  protect  himself  by 
action  against  any  one  who  allows  any 
filth  or  any  other  nozions  thing  produced 
by  him  on  his  own  land  to  interfere  with 
this  enjoyment.  We  are  further  of 
opinion  that,  subject  to  a  qualification  to 
be  hereafter  mentioned,  if  anyone  by 
artificial  erection  on  his  own  land  causes 
water,  even  though  arising  from  natural 
rainfiEdl  only,  to  pass  into  his  neighbour's 
land,  and  thus  substantially  to  interfere 
with  his  enjoyment,  he  will  be  liable  to 
an  action  at  the  suit  of  him  'who  is  so 
injured,  and  this  view  agrees  with  the 
opinion  expressed  by  the  Master  of  the 
Kolls  in  the  late  case  of  Broder  v.  SaU^ 
lard  (10).  I  have  limited  this  statement 
of  liability,  to  liability  for  allowing  things 
in  themselves  offensive  to  pass  into  a 
neighbour's  property,  and  for  causing  by 
artificial  means  things  in  themselves  in- 
offensive to  pass  into  a  neighbour's  pro- 
perty to  the  prejudice  of  his  enjoyment 
thereof,  because  there  are  many  things 
which,  when  done  on  a  man's  own  land 
(as  building  so  as  to  interfere  with  the 
prospect,  or  so  as  to  obstruct  lights  not 
ancient),  are  not  actionable,  even  though 
they  interfere  with  a  neighbour's  enjoy- 
ment of  his  property. 

But  it  is  urged  that  this  is  at  variance 
with  the  decision  that  if,  in  c  onsequence 
of  a  mine  owner  on  the  rise  ^  orking  out 
his  minerals,  water  comes  by  natural 
gravitation  into  the  mines  of  the  owner 
on  the  deep,  the  latter  mine  owner  cannot 
maintain  any  action  for  the  loss  which  he 
thereby  sustained.  But  excavating  and 
raising  the  minerals  is  considered  the 
natural  use  of  mineral  land ;  and  these 
decisions  are  referable  to  this  principle, 
that  the  owner  of  land  holds  his  right  to 
the  enjoyment  thereof  subject  to  such 
annoyance  as  is  the  consequence  of  what 
is  called  the  natural  user  by  his  neighbour 
of  his  land;  and  that  when  an  inter, 
ference  with  this  enjoyment  by  something 
in  the  nature  of  nuisance  (as  distinguished 
tvom  an  interruption  or  disturbance  of 
an  easement  or  right  of  property  in 
ancient  lights,  or  the  support  for  the 
surface  to  which  every  owner  of  property 
is  entitled)  is  the  cause  of  complaint,  no 
action  can  be  maintained  if  this  is  the 
result  of  the  natural  user  by  a  neighbour 


of  his  land.  That  this  is  the  principle  of 
these  cases  appears  from  the  case  of 
Wileon  v.  WaddeU  (2),  and  from  what  is 
said  by  the  Lord  Chancellor  in  Bnjlcmds 
V.  Fletcher  (1).  Moreover,  the  cases 
referred  to  have  laid  down  that  a 
mine  owner  is  exempt  from  liability  for 
water  which,  in  consequence  of  his  works, 
flows  by  gravitation  into  an  adjoining 
mine,  only  if  his  works  are  carried  on 
with  skill  and  in  the  usual  manner,  and 
in  the  present  case  it  is  stated  that  the 
defendants  have  conducted  the  operation 
negligently  and  improperly.  The  deoi* 
tions,  therefore,  as  regards  the  rights  of 
adjoining  mine  owners  do  not  enable  the 
defendants  to  discharge  themselves  from 
liability. 

It  was  also  argued  that  a  landowneri 
who  by  operations  on  his  own  land, 
drains  the  water  percolating  undergpnound 
in  the  property  of  his  neighbour,  is  not 
liable  to  an  action  by  the  man  whose 
land  is  thus  deprived  of  its  natural 
moisture ;  and  this  it  was  argued  was  in- 
consistent with  a  judgment  for  the  plain* 
tiff  on  a  statement  alleging  as  a  cause  of 
action  an  alteration  in  the  percolation  of 
water.  It  is  sufficient  to  say  that  no  one 
can  maintain  an  action  xmless  there  is 
some  injury  to  something  to  which  the 
law  recognises  his  title ;  and  the  law  does 
not  recognise  any  title  in  a  landowner  to 
water  percolating  through  his  property 
underground,  and  in  no  definite  clumnel. 

We  are  of  opinion  that  the  maxim 
"sic  utere  tuo  ut  alienum  non  lasdas," 
applies  to  and  governs  the  present  case ; 
and  that  as  the  plaintiff  by  ids  statement 
of  claim  alleges  that  the  defendants  have, 
by  artificial  erections  on  their  land,  caused 
water  to  flow  into  the  plaintiff's  land  in 
a  manner  in  which  it  would  not  but  for 
such  erection  have  done,  the  defendants 
are  answerable  for  the  injury  caused 
thereby  to  the  plaintiff. 

Judgment  affirmed. 


Solicitors— Wright  &  Pilley,  awnta  for  Tilley, 
Sunderland,  for  plaintiff;  WUliamBon,  Hill  & 
Co.,  agents  for  Eicbardson,  Gutch  &  Co.,  York« 
for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Exchequer  Division,) 

1878  fSWlINSON    v.    THE     NOBTH 

Feb   22  *  23     i      eastern  railwat  com- 

*         '      L       PANT.* 

Master  and  Servant — Liability  of  Master 
for  Negligence  of  Servant — Common  Em* 
ployment — Railway  Company — Joint  Ope* 
rations  of  Two  Oomyanies, 

At  Leeds  there  are  two  railway  stations 
adjoining  one  another,  one  belonging  to  the 
Greai  Northern  Railway  Company  and  the 
other  to  the  North  Eastern  Railway  Com-- 
pany.  Part  of  the  lines  running  into  the 
two  staMons  are  used  in  common  by  the  two 
companies  for  the  interchange  of  traffic  5e- 
tween  the  two  lines.  TJiis  part  is  under  the 
management  of  a  ^^ joint  station  staff"  in, 
the  employment  of  the  Cheat  Northern  Rait* 
way  Company,  Half  of  tlie  wages  of  the 
joint  station  staff  is  paid  by  the  North 
Eastern  to  the  Great  Northern  Railway 
Oompamy, 

While  B,f  a  signalman  on  that  staff,  was 
employed  in  his  ordinary  dtUies  he  was 
stmck  am,d  hilled  by  a  passing  engine  of  the 
North  Eastern  Railwa/y  Company,  which 
aJt  the  time  he  was  not  engaged  in  signalling, 
through  the  negligence  of  the  driver. 

In  an  action  against  the  North  Eastern 
Railway  Company  by  the  widow  of  8., 
under  Lord  UampbelVs  Act, — Held  {re^ 
versing  the  decision  of  tits  Exchequer  Divi» 
sion)  that  the  deceased  was  not,  at  the  time 
of  his  death,  engaged  in  a  common  employ^ 
ment  or  service  with  the  engine  driver  so  as 
to  take  away  the  liaMliiy  of  the  deferhda/nts 
for  the  negligence  of  their  servant;  and 
that  the  plaintiff  was  entiUed  to  recover, 

Thifl  was  an  appeal  from  a  decision  of 
ihe  Exchequer  Division.  The  action  was 
brought  against  the  railway  company  by 
the  widow  of  Thomas  Swainson,  a  signaf- 
man,  to  recover  damages  under  Lord 
Campbell's  Act,  for  the  death  of  her 
husband,  who  was  killed  through  the 
negligence  of  an  engine  driver  in  the 
service  of  the  defendants,  under  the  fol- 
lowing circumstances: — ^At  Leeds  there 
are  two  railway  stations  adjoining  each 

*  Coram  Bramwell,  L.J.;  Brett,  L.J.;  and 
CottOD,  L. J. 


other,  one  belonging  to  the  Great  Korih- 
em  Railway  Company,  the  other  to  the 
North  Eastern. 

Part  of  the  lines  outside  the  two 
stations  were  used  in  common  by  bo^ 
companies  for  the  interchange  of  traffic 
between  the  two  lines,  and  the  signaU 
and  points  governing  such  lines  were 
worked  by  a  "joint-station"  stafl^  of 
whom  the  deceased  was  one.  The  joint- 
station  staff  were  engaged  and  paid  b^ 
the  Great  Northern  Uailway  Company, 
whose  uniform  they  wore.  The  pay- 
sheet  signed  by  the  deceased  when  he 
received  his  wages  was  headed  "The 
Great  Northern  Railway  Traffic  Depart- 
ment  Pay  Bill.  Joint-Station  Staff." 
The  North  Eastern  Company,  however, 
allowed  the  Great  Northern  half  the  sala- 
ries of  the  joint-station  stafi^  in  account 
between  the  two  companies.  On  the  7th 
of  May,  1875,  Swainson  was  engaged  on 
the  joint  lines  of  the  two  companies,  and 
was  standing  on  the  six-foot  space  be- 
tween the  Great  Northern  and  North 
Eastern  d.eparture  lines. 

A  Nortn  Eastern  engine  came  towards 
the  station  on  the  Great  Northern  arrival 
line,  with  some  Great  Northern  coal- 
trucks,  and  was  signalled  by  Swainson 
to  the  North  Eastern  departure  line.  The 
engine  driver,  having  taken  the  trucks  to 
the  North  Eastern  station,  came  back 
again  by  the  North  Eastern  departure 
line  of  rails  without  giving  proper  notice ; 
the  deceased  was  struck  by  the  step  of  a 
van  attached  to  the  engine,  knocked 
down  and  killed. 

The  case  came  on  for  trial  before 
Quain,  J.,  in  the  Middlesex  Trinity  Sit- 
tings in  1876.  The  junr,  in  answer  to 
questions  by  his  Lordsnip,  found  thai 
there  had  been  negligence  on  the  part  of 
the  driver  of  the  defendants*  engine,  aod 
no  contributory  negligence  on  the  part  of 
Swainson.  On  these  findings  a  verdict 
was  entered  for  the  plaintiff  for  600Z. 

Afterwards  the  defendants  moved  the 
Exchequer  Division  to  set  aside  the  ver* 
diet  and  enter  judgment  for  the  defend- 
ants, on  the  ground  that  the  engine 
driver  and  the  deceased  were,  at  the 
time  of  the  death,  engaged  in  a  common 
employment  for  the  benefit  of  the  North 
Eastern  BaUway,  and  that  the  risk  which 
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reaulted  in  Swainson's  death  was  inoi- 
dental  to  that  employment,  and  iliere- 
f ore  the  defendants  were  not  liable.  They 
also  moved  to  set  aside  the  yerdict  as 
against  the  weight  of  evidence. 

The  Exchequer  Division  refused  to  dis- 
turb the  verdict  as  being  against  the 
weight  of  evidence,  but  gave  judgment 
for  the  defendants  on  the  ground  that, 
on  the  facts  proved,  Swainson  was  ser- 
vant to  both  companies,  who  qttoad  his 
service  were  partners,  and  that  the  case 
was  governed  by  the  principle  that  where 
there  is  a  common  employment  in  a  com- 
mon service  the  master  is  not  liable. 
Against  this  decision  the  plainti£f  ap- 
p^ed,  and  the  defendants  gave  notice 
of  cross-appeal  on  the  question  of  the 
evidence. 

Beniamin  (WiUis  and  T.  L.  Wilkinson 
with  him),  for  the  plaintiff. — There  was 
no  common  employment  here.  The  judg- 
ment in  the  Court  below  proceeded  on 
the  ^^und  that  the  deceased  was  one  of 
a  joint  staff.  But  that  is  not  so.  It  is 
not  a  "joint  staff,"  but  the  staff  of  the 
"joint  station,"  employed  by  the  Great 
Northern  BaQway  Uompany.  Bourke  v. 
The  White  Moss  OoUiery  Company  (1)  is 
a  different  case;  there  was  a  common 
servio^  for  both  deceased  and  the  man 
who  killed  him  were  acting  as  servants 
of  the  contractor.  All  the  relations  of 
master  and  servant  depend  upon  contract, 
and  the  master's  exemption  nrom  liability 
is  based  on  the  hypothesis  that  the  ser- 
vant undertakes  the  risks  incidental  to 
the  employment,  and  that  the  master  shall 
not  be  liable  for  the  result  of  those  risks. 
The  distinction  between  the  liability  of  a 
master  for  the  acts  of  his  servants,  as  re- 
gards the  general  public,  and 'as  regards 
those  in  his  employment,  is  pointed  out 
by  Lord  Cairns  in  the  case  of  Wilson  v. 
Merry  (2).  At  page  331,  his  Lordship 
cites  the  opinion  of  Lord  Cranworth  in 
The  Bartonshill  Coal  Company  v.  Beid  (3). 
Those  cases  put  the  law  in  its  strongest 
light  against  the  liability  of  the  master. 
The  case  of  an  actual  fellow-servant  is 

(1)  46  Law  J.  Rep.  C.P.  283 ;  b.  c  Law  Bep.  1 
O.P.  Diy.  656;  8.  c  Law  Bep.  2  O.F.  Div.  206. 

(2)  Law  Bep.  1  Sc  App.  826. 

(3)  3  Mac^.  HX.  282. 


not  the  only  one  in  which  the  master  is 
exempt;  but  there  must  be  a  common 
employment,  for  the  exemption  depends 
on  the  knowledge  of  the  emploj^ed  of  the 
risks  attending  the  employment.  The 
law  was  rightly  stated  in  the  Court  below, 
but  a  wrong  view  was  taken  of  the  facts. 
The  deceased  and  the  man  who  killed  him 
were  at  work  for  different  employers  and 
for  different  purposes  at  the  time  when 
the  accident  happened. 

Charles  Bussell  and  Crompton,  for  the 
defendants. — "  Common  employment  "  is 
too  narrow  a  basis  on  which  to  found  the 
master's  exemption.  It  is  enough  if  the 
injured  and  the  injurer  were  members  of 
a  common  establishment,  nor  does  the 
non-liability  depend  on  contract  entirely. 
Wilson  v.  Merry  (2)  puts  it  a  good  deal 
higher.  The  original  doctrine,  as  laid 
down  in  Wiggett  v.  Fox  (4),  is  much  ex- 
tended  by  Morgan  v.  The  Vale  of  Neath 
Badlwa/y  Company  (5),  where  the  injured 
man  and  the  injurer  were  not  engaged  in 
the  same  work.  See  also  the  judgment 
of  Shaw,  C.J.,  in  FarweU  v.  The  Boston 
BaUway  Corporation  (6).  Wa/rhurton  v. 
The  Great  Western  Baikoay  Company  (7) 
was  a  stronger  case  than  the  present. 
There  the  employment  of  the  two  men 
was  quite  distinct;  but  in  this  case, 
though  the  two  men  may  have  been 
under  different  masters,  yet  they  were 
members  of  one  establishment  doing 
common  work,  and  therefore  the  railway 
company  is  not  liable.  Murray  v.  Cwrrie 
(8)  (the  stevedore's  case),  Eowrke  v.  The 
White  Moss  Colliery  Company  (1),  Degg 
V.  The  Midland  Railway  Company  (9), 
where  a  volunteer  was  injured,,  and 
Southcote  V.  Stanley  (10)  are  all  in  point. 
If  it  can  be  shewn  that  the  deceased, 

(4)  11  Ezeh.  Bep.  882;  8.  o.  26  Law  J.  Bep. 
Exch.  188. 

(5)  5B.&S.  736;s.c.83LawJ.Bep.Q.B.260; 
in  £xch.  Ch.  36  Law  J.  Bep.  Q.B.  23;  B.c 
Law  Bep.  1  Q.B.  149. 

(6)  4  Metcalfe,  49. 

(7)  36  Law  J.  Bep.  Exch.  9 ;  0.  c.  Law  Bep.  2 
Exch.  30. 

(8)  40  Law  J.  Bep.  C.P.  26;  s.  c.  Law  Bep.  6 
C.P.  24. 

(9)  1  Hurl.  &  N.  773;  s.  c  26  Law  J.  Bep. 
Exch.  171. 

(10)  1  Hurl.  &  N.  247;  s.  c  26  Law  J.  Bep. 
Exch.  339« 
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though  employed  by  the  Great  Northern 
Bailway  Company,  adopted  terms  of  ser- 
vice which  included  service  to  the  North 
Eastern  Railway  Company,  and  involved 
joint  operation  between  the  servants  of 
the  two  companies,  the  servants  are  coU 
lahoratev/rs  within  ike  rule  laid  down  in 
Wilson  V.  Metry  (2),  and  the  defendants 
are  not  liable.  That  this  state  of  things 
existed  is  amply  proved  by  the  evidence. 

[They  also  contended  that  there  was  no 
evidence  for  the  jury  of  negligence  on 
thepart  of  the  engine  driver.] 

WiUis  in  reply . —There  is  ample  evi- 
dence of  negl^nce.  [He  was  stopped 
on  that  point  by  the  Court.] 

Even  assnmmg  (which  the  plaintiff 
does  not  admit)  that  the  deceased  was 
jointly  in  the  service  of  the  two  com- 
panies, yet  the  circumstances  which  led 
to  his  aeaih  were  quite  outside  the  ser- 
vice for  which  he  had  contracted.  He 
had  ceased  to  be  in  any  way  connected 
with  the  management  of  the  engine  which 
killed  him,  or  with  the  act  of  its  driver. 
There  must  be  a  real  community  of  ser- 
vice, and  there  must  be  an  actual  agree- 
ment to  accept  the  risk.  None  of  the 
cases  are  inconsistent  with  this  view,  and 
Wilson  V.  Merry  (2),  which  does  not 
really  involve  flie  relation  of  fellow- 
servant  at  all,  does  not  extend  the  ex- 
ception in  favour  of  the  master;  with 
regard  to  which  the  true  principle  is  to 
be  found  in  Morgan  v.  The  Vale  of  Neath 
Railway  Company  (5)  and  Hutchinsmi  v. 
Th^  Yorkf  Berwick  and  Newcastle  Railway 
Comjpamy  (11). 

Cur,  adv,  vult. 

The  next  day  (Feb.  23)  the  following 
judgments  were  delivered : — 

Bramwell,  L.J. — ^I  am  of  opinion  that 
this  appeal  should  be  allowed,  and  really 
on  the  reasoning  of  the  Court  below. 
With  great  respect,  I  think  that  the 
judgment  of  Baron  Pollock  was  the  re- 
sult of  a  misconception  of  the  facts. 
Now  the  question  in  this  case  may  be 
put  this  way.  A  man  is,  as  a  general 
rule,  liable  for  damage  caused  to  a 
stranger  by  the  negligence  of  his  ser- 

(11)  5  Exch.  Bep.  343;  s.  c.  19  Law  J.  Rep. 
£xch.  296. 


vant  when  the  servant  is  acting  within 
the  scope  of  his  authority.     I  am  not 
going  to  attempt  to  justify  the  distinc- 
tion between  the  case  of  a  stranger  and 
that  of  a  servant,  for,  beyond  all  question, 
it  exists  as  a  principle  of  law.   The  reason 
of  the  distinction  may  be  taken  to  be  that 
a  stranger  has  no  voice  in  the  choosing 
of    the  servant,  nor  any  choice  as  to 
whether  he  will  in  any  way  be  brought 
into  contact  with  him.     Then  if  he  is 
run  down  in  the  street  by  the  servant 
with  whom  he  has  nothing  to  do  and  no 
acquaintance  whatever,  it  is  a  good  rule 
that  the  master  should,  in  all  such  cases, 
be  liable  for  the  act  of  the  servant.    Bat 
when  a  relation  is  established  between 
the  person  injured  and  the  master  of  the 
person  who  does  the  injury,  the  case  is 
different,  and  we  mnst  see  what  rights 
and  liabilities  they  have  mutually  as- 
sumed or  contracted.    The  rule  is  not 
limited  to  servants.     We  may  also  take 
the  case  of  guests  who  cannot  sue  the 
master  of  the  house  for  injuries  done  by 
his  servants,  for  there  is  a  relation  estab- 
lished between  them  which  prevents  it 
So  in  the  case  of  a  fellow-servant,  a  rela- 
tion subsists  between  the  servant  who 
does  the  injury  and  the  person  injured, 
and  we  must  see  what  obligations  that 
person  has  brought  himself  under. 

The  rule  is  usually  stated  thus :  that 
the  servant  undertakes  the  risks  of  his 
employment,  including  the  risk  of  injury 
by  the  negligence  of  his  fellow-servant 
I  do  not  quarrel  with  that  statement  of 
the  rule ;  but  it  has  been  quaorrelled  with, 
and  I  do  not  see  why,  to  avoid  alleging  it 
in  the  form  of  a  contract,  we  may  not  say 
that  he  has  not  stipulated  that  his  master 
shall  be  liable  for  the  negligence  of  his 
feUow-servants.  I  cannot  see  that  there  is 
any  material  difference  between  the  two 
ways  of  stating  the  proposition.  In  aU 
cases  it  is  necessair  to  see  if  a  relation 
has  been  established  between  the  person 
who  complains  and  the  master  of  the 
person  who  did  the  injury.  And  that 
seems  to  be  the  opinion  of  iBaron  Polled: 
in  the  Court  below,  for  he  says,  "  Whe* 
ther  the  relation  of  Swainson  to  the 
defendants  was  such  that  this  action 
cannot  be  maintained  against  them  is  a 
question  the  solution  of  whicli  is  more 
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difficnlt,  and  requires  a  carefnl  con- 
sideratioi],  both  of  the  fihots  proTed  and 
of  the  law  properly  applicable  to  them. 
It  will  be  welt  in  the  first  place,  to  see 
what  18  the  principle  affecting  this  case 
which  can  be  gathered  from  anthority. 
Up  to  a  certain  point  this  is  clear,  that 
wherever  the  person  injured,  and  he  by 
whose  negligent  act  the  injury  is  oc 
casioned,  are  engaged  in  a  common 
employment  in  the  service  of  the  same 
master,  no  action  will  lie  against  the 
master  if  he  be  innocent  of  any  personal 
negligence.  The  negligence  of  a  fellow- 
servant  is  taken  to  be  one  of  the  risks 
which,  as  between  himself  and  his  master, 
he  undertakes  when  he  enters  into  the 
service." 

Then  in  considering  the  &ct8,  he  says, 
"The  deceased  man,  Swainson,  though 
engaged  by  the  Great  Northern  Company 
and  wearing  their  uniform,  was  one  of  a 
joint  staff,  and  for  four  years  had  received 
his  weekly  wages  as  such,  and  he  was, 
therefore,  practically  in  the  service  of  the 
two  companies,  who,  quoad  his  service 
and  employment,  were  partners. 

"  Bererring  to  the  duties  of  Swainson, 
and  the  very  acts  on  which  he  was  en- 
gaged at  the  time  of  his  death,  the  evi- 
dence shews  that  they  were  not  performed 
by  him  as  servant  of  or  for  the  benefit  of 
one  company  only,  but  were  essentially 
necessary  for  the  common  business  of 
both,  namely,  the  interchange  of  traffic 
between  the  two  stations.  The  case, 
therefore,  falls  within,  and  is  governed 
by  the  principle  that  when  there  is  com- 
mon employment  in  common  service  the 
master  is  not  liable." 

I  cannot  take  that  view  of  the  facts. 
It  seems  to  me  that  the  deceased  was  in 
no  sense  the  servant  of  the  North  Eastern 
Railway  Company.  He  was  not  engaged 
by  them.  He  received  no  part  of  his 
wages  from  them;  they  could  not  dis- 
charge him;  they  oovld  give  him  no 
orders,  except  by  the  authority  of  the 
Great  Northern  Railway  Company,  so 
that  such  orders  would  be  in  point  of 
£eu;t  the  orders  of  the  Great  Northern. 
To  put  another  illustration.  A  master  is 
bound  not  to  employ  dangerous,  because 
incompetent,  persons  or  machinery  in  a 
defective  and  dangerous  state.    Suppose 


the  North  Eastern  Railway  had  em- 
ployed a  dangerous  engine  or  a  dangerous 
driver.  Coidd  Swainson  have  brought 
an  action  for  breach  of  contract  on  that 
account  ?  It  seems  to  me  that  he  could 
not.  The  defendants  could  have  said. 
We  never  entered  into  any  agreement  of 
that  kind  with  you.  It  is  certainly  a 
strange  thing,  but  it  would  seem  that  if 
the  two  companies  were  to  a^ree  together 
to  enter  into  partnership  with  re^rd  to 
the  business  carried  on  at  the  joint  sta- 
tion, and  arrange  that  the  servants  shall 
be  joint  servanto  of  both  companies,  then 
neither  company  would  be  liable  for  the 
injuries  done  to  their  servants  in  a  case 
like  this.  But  in  that  case  it  may  be 
observed  that  by  way  of  compensation 
the  servants  would  have  some  one  else 
besides  the  Ghreat  Northern  Railway  Com- 
pany to  look  to  for  their  wages;  and 
though  the  advantage  may  not  be  very 
grea^  we  cannot  decide  on  different  prin- 
ciples from  those  on  which  we  should 
decide  if,  instead  of  two  great  companies, 
the  employers  were  two  very  small 
people,  and  in  such  a  case  no  doubt  the 
joint  servants  would  have  a  right  to 
complain,  if  either  company  in  the  part 
nership  business  employed  an  incom- 
potent  servant  or  a  dsmgerous  engine. 

But  the  companies  in  this  case  have 
done  nothing  oi  the  kind ;  and  I  am  of 
opinion  that  the  plaintiff  was  not  in  any 
sort  the  servant  of  the  North  Eastern 
Railwav  Company,  and  not  in  any  sort 
the  fellow-servant  of  the  engine-driver. 
It  has  occurred  to  me  that  if  we  accident 
had  happened  while  the  plaintiff  was 
engaged  in  doing  work  for  the  North 
Eastern  Company,  by  turning  their  en- 
gine into  the  Great  Northern  Station,  it 
might  be  said  the  two  men  were  in  a 
common  employment  under  the  Ghreat 
Northern  Railway  Company  ;  that  the 
driver  was  put  into  the  employment  either 
as  a  lent  servant  or  as  a  volunteer ;  that 
both  were  therefore  in  the  position  of 
servants  working  for  the  Great  Northern 
Railway  Company  as  a  common  master, 
and  therefore  the  defendants  were  not 
liable. 

But  I  think  that  would  not  be  a  well- 
founded  argument.  Such  a  case  would 
be  like  the  one  (I  forget  the  name  of  it) 
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in  which  a  carman  goes  to  receive  de- 
livery of  sacks,  and  by  the  negligence  of 
the  warehouse  servants  a  sack  is  dropped 
on  the  man's  head  (12). 

In  snch  a  case  it  was  held,  and  I  think 
rightly  *  held,  that  an  action  could  be 
maintained  against  the  wharfinger  for 
the  negligence,  although  in  some  sense 
the  injured  man  and  the  man  who  did 
the  injury  were  engaged  in  a  common 
occupation ;  for  in  reality  one  man  was 
only  receiving  the  sacks  and  the  other 
dehyering  them,  and  therefore  the  com- 
mon occupation  was  no  answer  to  the 
action.  But  here  that  question  does  not 
arise,  for  what  really  happened  was  this : 
the  North  Eastern  engine  had  finished 
the  joint  part  of  the  work,  and  had  gone 
back  to  the  North  Eastern  premises, 
and  had  remained  there  for  a  definite 
time,  and  might  have  remained  there  for 
any  length  of  time  without  altering  the 
case,  and  then  came  back  alon^  its  own 
line,  and  did  the  mischief.  If  Uiat  is  so, 
the  case  I  have  put  does  not  arise,  and  I 
think  this  judgment  should  be  reversed. 
I  adopt  Baron  Pollock's  view  of  the  law, 
but  I  differ  as  to  facts.  The  only  way 
the  master  can  defend  the  action  is  by 
shewing  a  relation  between  himself  and 
the  person  injured,  such  as  the  defendants 
have  not  been  able  to  shew  here. 

Brett,  L.  J. — ^I  am  of  the  same  opinion. 
As  to  the  original  rule  which  makes  the 
master  not  Uable  for  the  negligence  of 
his  servants,  which  causes  injury  to  their 
fellow-servants,  I  have  given  my  opinion 
of  the  state  of  the  law  elsewhere;  and 
we  are  not  entitled  to  enter  upon  those 
considerations  here.  As  to  the  rule,  or 
exception  to  the  rule,  whichever  it  may 
be  properly  called,  the  great  mass  of 
authorities  say  that  it  arises  in  the  case 
of  master  and  servant  (though  it  exists 
in  another  class  of  cases  also)  out  of  an 
implied  contract — ^that  it  is  a  stipulation 
implied  in  the  contract  of  service.  But 
I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  because  the  deceased 
was  not  in  a  common  service  with  the 
person  who  injured  him,  and  was  not  at 


(12)  See  Ahraham  v.  Remolds,  5  Hurl.  &  N. 
148. 


the  time  of  the  accident  in  a  common 
employment,  nor  was  he  at  that  tone 
taMng  part  in  any  joint  operation. 

After  considering  the  cases,  we  assent 
to  the  proposition  which  was  laid  down 
correctly  (or  nearly  so)  by  Baron  Pollock. 

In  all  the  cases  there  is  a  common 
employment,  and  work  done  in  common 
by  servants  under  a  common  master. 
The  cases  shew  that  both  those  condi- 
tions,  or  something  equivalent  to  both, 
is  necessary  to  raise  the  exception  to 
the  general  rule  of  liability.  We  cannot 
say  that  the  common  service  required  is 
necessarUv  a  common  service  arising  oat 
of  a  binding  contract  to  serve  for  a  defi- 
nite time,  or  on  which  the  complainant  is 
to  receive  wages ;  for  there  are  cases  of 
volunteers,  and  other  cases  in  which 
there  is  certainly  no  contract  and  no 
payment  in  virtue  of  one. 

But  when  the  volunteer  cases  are 
looked  at,  it  will  be  found  that  they  are 
all  cases  of  volunteering  to  serve;  in 
which  the  complainant  put  himself 
Toluntarily  under  the  control  and  order 
of  the  defendant  as  his  master;  there- 
fore, though  not  a  paid  servant,  by  his 
Yoluntary  act  he  puts  the  defendant  in 
possession  of  his  services,  and  makes 
him  unsuable  so  long  as  he  chooses  to 
remain  under  such  orders  and  control, 
and  so  becomes  a  servant  of  the  de- 
fendant. 

Mr.  Russell  did  not  deny  the  doctrine, 
but  puts  it  in  another  form.  He  says, 
"If  it  can  be  shewn  tiiat  Swainson, 
though  employed  by  the  QresAi  Northern 
Bailwaj^  Gompanv,  adopted  terms  of  ser- 
vice wmch  included  service  to  the  North 
Eastern  Railway  Company,  and  involved 
joint  operations  by  the  servants  of  the 
two  companies,  the  servants  are  eoUahO' 
rateurs  within  the  rule  laid  down  in 
Wilson  V.  Merry  (2)." 

Well,  I  agree  with  that  statement  of 
the  law,  if  the  meaning  is  given  to  the 
words,  "adopted  terms  of  service," 
which  I  attach  to  them.  If  the  phrase 
is  enlai]ged  by  adding  ''such  as  j^aced 
him  un&r  the  orders  of  the  defendant,*' 
I  think  the  rule  would  do.  And  the  ques- 
tion is,  Did  Swainson  bring  himself  into 
that  position  P 

It  cannot  be  said  that  he  is  by  con* 
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tract  a  servant  of  the  North  Eastern 
Bailway  Company;  bat  it  is  suggested 
that  with  regsu^d  to  the  joint  station,  the 
North  Eastern  and  the  Great  Northern 
Bailway  Company  were  practically  part- 
ners. 1  cannot  gather  that  £rom  the 
&cts.  The  Great  Northern  Bailway 
Company  did  all  the  work.  It  is  true 
that  there  was  a  payment  to  them  by 
the  North  Eastern  Bailway  Company  in 
respect  of  work  done  by  their  servants. 
But  nothing  has  been  shewn  to  exist 
which  is  evidence  to  constitnte  the  two 
companies  partners. 

Swainson  therefore  was  employed  by 
the  Great  Northern  Bailway  Company 
alone.  The  contract  of  service  was  witn 
them  alone,  and  therefore  he  was  not 
by  contract  the  servant  of  the  North 
^Astem  Bailway  Company,  bnt  solely  of 
the  Great  Northern  Bailway  Company. 

Then  did  he  adopt  terms  of  service, 
inclnding  service  to  the  North  Eastern 
Bailway  Company,  so  as  to  pnt  him 
under  their  oilers  ?  I  doubt  whether  he 
did  as  to  any  part  of  the  work  that  he 
undertook;  bnt  there  might  be  a  ques- 
tion, if  it  were  properly  raised,  whether 
he  might  be  considered  to  have  done  so 
in  so  far  as  he  was  engaged  in  moving 
the  engines  and  trains  from  one  set  of 
rails  to  the  other.  It  might  have  been 
worth  consideration  wheflier  he  was 
under  the  orders  of  the  two  companies 
for  the  joint  operation.  Bat  at  all  events 
we  cannot  say  that  he  was  under  their 
orders  further  than  with  respect  to  such 
joint  operations,  and  I  doubt  whether  he 
was  so  even  as  to  them.  The  question 
is,  What  was  the  state  of  things  when 
the  accident  happened  P  The  tmn  had 
been  taken  from  the  North  Eastern  line, 
and  left  on  the  Great  Northern,  and  the 
engine  had  been  again  transferred  to  the 
North  Eastern.  It  had  gone  off  the 
Great  Northern  line,  and  there  was  no 
immediate  intention  that  it  should  re- 
turn. The  joint  operation  had  therefore 
ceased.  I  can't  say  I  think  that  Swain- 
son had  anytiiing  to  do  with  the  manage- 
ment of  the  engine ;  but  if  there  was  a 
joint  operation,  it  had  ceased  when 
the  engine  got  back  to  the  North 
Eastern  line  m>m  the  Great  Northern ; 
and  the  engine  being  on  the  North 
Vol.  47.— Q-B.,  C  J>.  &  Exch. 


Eastern  line  with  no  intention  of  coming 
back,  the  engine-driver  was  solely  a  ser- 
vant of  the  North  Eastern  Bailway  Com- 
pany, and  the  engine  was  being  em- 
ployed solely  on  that  line  under  a  ser- 
vant of  the  company.  At  the  same  time 
the  plaintiff  was  engaged  on  duties  to 
the  Great  Northern  Bailway  Company, 
and  not  in  any  respect  assuming  to  act 
under  the  North  Eastern  BaUway  Com- 
pany. It  seems  to  me  that  Swainson 
was  solely  in  the  service  of  the  Great 
Northern  Bailway  Company,  and  the 
engine-driver  solely  in  the  service  of  the 
North  Eastern  Bailway  Company,  and 
the  two  men  as  to  their  employment  and 
services  were  strangers  to  one  another. 
It  follows  that  the  North  Eastern  Bail- 
way  Company  are  liable  for  the  injury 
caused  by  their  servant  to  the  plaintiff, 
who  is  entitled  to  our  judgment. 

Cotton,  L.J. — I  agree  that  this  judg- 
ment  should  be  revefsed.  The  jury  have 
found  that  the  driver  of  the  engine  was 
guilty  of  negligence,  and  he  was  a  ser- 
vant of  the  defendant  company ;  and 
therefore,  according  to  a  well-established 
rule,  if  Swainson  was  a  stranger  to  the 
North  Eastern  Bailway  Company,  the 
defendants  are  answerable  for  the  negli. 
genoe  of  their  servant,  for  the  act  of  an 
agent  is  the  act  of  the  principal,  so  far 
as  liability  is  concerned.  But  there  is  a 
different  rule  as  to  any  one  injured  by  the 
negh^enoe  of  a  servant  if  he  is  himself  in 
certam  relations  with  the  master.  It  is 
a  well-established  rule  that  when  one 
member  of  an  establishment  is  injured 
by  another,  he  cannot  make  the  head  of 
the  establishment  liable,  or  treat  the  act 
of  the  servant  as  the  act  of  the  master. 
The  servants  are  answerable  the  one  to 
the  other,  but  the  principal  is  not  liable. 
It  is  not  necessary  to  say  how  the  rule 
arises;  probably  it  is  based  on  an  im- 
plied contract,  but  it  is  not  necessary 
even  that  there  should  be  an  actual  con- 
tract of  service  between  the  injured  per- 
son and  the  person  who  by  his  servant 
has  caused  tne  injury.  If  the  injured 
man  is  a  volunteer,  and  is  acting  as  a 
servant  when  injured,  it  is  well  esta- 
blished that  he  cannot  recover  against 
the  head  of  the  establishment ;  but  then 
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he  puts  himself  in  the  same  position  as  if 
he  were  actually  a  servant,  and  there  is 
the  same  implied  contract,  becanse  he 
has  put  himself  in  the  same  relation. 
That  is  the  doctrine  laid  down  in  Deggs^s 
Case  (9).  The  connsel  for  the  defendant 
and  the  Judge  in  the  Court  below  based 
their  view  on  the  ground  that  the  de- 
ceased was  in  some  sort  the  servant  of 
the  defendant  company.  Is  that  really 
made  out  ?  I  think  not.  He  was  not 
performing  any  service  for  the  North 
Eastern  Bailway  Company.  It  might 
have  been  more  plausibly  said  that  both 
w^re  acting  as  servants  of  the  Great 
Northern,  but  then  they  would  not  have 
been  in  the  service  of  the  North  Eastern, 
and  it  has  been  clearly  shewn  that  that 
state  of  things  was  entirely  at  an  end, 
for  the  engine  had  been  finally  sent  back 
to  the  North  Eastern  line.  Can  it  then 
be  made  out  that  Swainson  was  in 
any  sense  in  the  service  of  the  North 
Eastern  Bailway  Company?  The  line 
on  which  he  worked  oelonged  to  both 
companies,  but  was  under  the  control  of 
servants  of  the  Great  Northern.  It  was 
worked  for  the  benefit  of  both  companies 
by  the  Ghreat  Northern,  who  allowed  the 
llorth  Eastern  trains  to  come  in,  and 
shunted  them  from  one  line  to  the  other. 
Swainson  certainly  was  engaged  by  the 
Great  Northern  Railway  Company.  The 
pay  sheet  shews  that  he  was  one  of  the 
joint  station  staff.  That  is  an  ambiguous 
expression.  But  the  North  Eastern 
Company  could  make  no  alteration  in 
his  duties.  They  had  no  power  to  dis- 
miss him,  and  he  had  no  rights  against 
the  North  Eastern.  He  was  the  servant 
of  the  Great  Northern — ^he  was  under 
their  orders,  except  so  far  as  while 
engaffed  in  bringing  in  the  traffic  of  the 
North  Eastern  he  would  probably  attend 
to  any  suggestion  they  might  make  with 
regard  to  that  work.  He  was  liable  to 
be  dismissed  by  the  Great  Northern,  and 
therefore  in  all  respects,  as  &r  as  his 
contract  was  concerned,  he  was  a  servant 
of  the  Cbeat  Northern ;  and  the  fact  that 
he  was  engaged  for  certain  joint  pur- 
poses does  not  make  him  a  servant  of  the 
North  Eastern.  But  it  is  said  the  North 
Eastern  paid  half  his  wages.  That  how- 
ever is  not   the   case— they  paid  him 


nothing ;  but  one-half  of  his  wages  was 
repaid  by  them  to  the  Great  NorUiem— 
in  this  way,  that  they  repaid  half  the  ex- 
penses of  the  joint  traffic,  which  included 
one-half  of  his  wages;  and  while  thns 
employed  he  had  no  claim  against  the 
North  Eastern.  I  am  of  opinion  there- 
fore that  the  Court  below  came  to  a 
wrong  conclusion  as  to  the  relation  be- 
tween Swainson  and  the  defendants. 
With  their  exposition  of  the  law  I 
entirely  agree,  but  I  differ  from  them  in 
regard  to  the  facts.  I  am  therefore  of 
opmion  that  this  judgment  should  be 
reversed. 

JudgmetUfor  the  pladntiff. 


Solicitors — Elgood,  for  plaintiff;  WiUiamaon, 
Hill  and  Co.,  agents  for  Bichardson  &;  Gntch, 
York,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1877    1 

Dec    6    1  ^  HBNBT  CHALKEB. 

Acknowledgment  hy  Married  Woman — 
3^4  Will  4.  c.  74. 8.  Qh—BeLoAf  m  filing 
Certificate. 

Upon  its  appearing  that  a  deed  had  been 
duly  and  properly  acknowledged  by  a 
married  woman  before  a  Commissioner, 
wider  3^4  WiU.  4.  e.  7%  the  Court 
allowed  the  cerHficaie  of  such  acknow- 
ledgment  to  be  filed,  although  euch  cert^ieate 
was  not  made  and  signed  by  t?ie  Com- 
missioner until  upwards  of  twenty  years 
after  the  deed  had  been  a^Jmoioledged. 

F,  M.  White  obtained  an  order  of  ^e 
Court  that  the  certificate  of  the  acknow- 
ledgment of  a  certain  deed,  dated  the 
24t£  of  June,  1857,  by  Ann  Chalker,  a 
married  woman,  with  the  affidavit  veri- 
fying the  same,  might  be  received  and 
filed  by  the  proper  officer  within  one 
week  i^r  notice  to  the  heir  at  law,  if 
the  heir  at  law  did  not  apply  to  rescind 
such  order. 

The  deed,  which  was  the  post-nuptial 
settlement  of  certain  freehold  lands  hy 
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Ann,  the  wife  of  Henry  Chalker,  was 
dnly  acknowledged  by  her  on  the  30th  of 
June,  1857,  before  John  Slade  and  Edwin 
Newman,  two  of  the  Commissioners  ap- 
pointed for  taking  the  acknowledgments 
of  deeds  by  married  women.  Iso  cer- 
tificate of  snch  acknowledgment  was  pre- 
pared and  signed  at  the  time,  and  the 
said  Ann  Chalker  died  in  November, 
1873.  There  had  been  no  child  of  tiie 
marriage,  and  her  husband,  the  said 
Henry  Chalker,  having  in  1876  con- 
tracted to  sell  the  property,  it  was  then 
for  the  first  time  discovered  that  no  cer- 
tificate of  the  acknowledgment  had  been 
filed.  The  heir  at  law  refused  to  concur 
in  the  conveyance,  and  brought  an  action 
of  ejectment.  Sioce  then  the  Com- 
missioners who  had  taken  the  acknow- 
ledgment, signed  a  certificate  of  such 
Bclmowledgment,  and  the  order  which 
had  been  obtained  by  jP.  If.  WhiUy  was 
an  order  for  the  filing  of  this  certificate, 
with  the  usual  affidavit  of  verification. 
It  was  obtained  on  the  authority  of  In  re 
Hannah  Packer  (1). 

Petheran^  for  the  heir  at  law,  now 
applied  to  rescind  such  order. — If  instead 
of  there  having  been  no  certificate  there 
had  been  a  certificate  which  had  after- 
wards been  lost  before  it  had  been  filed, 
the  case  of  In  re  a  Married  Woman  (2) 
IB  an  authority  that  the  Court  would  not 
make  an  order  for  the  giving  of  a  fresh 
certificate.  The  84th  section  of  3  &  4 
Will.  4.  c.  74,  requires  the  Commissioners 
when  the  deed  is  acknowledged  by  the 
married  woman  to  sign  a  memorandum 
thereof,  and  also  to  sign  a  certificate  of 
the  taking  of  such  acknowledgment. 
That  points  to  the  time  when  the  acknow- 
ledgment is  made,  and  rule  6  of  Hilary 
Term,  1834,  limits  the  time  for  delivering 
the  same  to  be  filed,  to  one  month  after 
the  acknowledgment  has  been  made,  ex- 
cept with  the  direction  and  the  authority 
of  the  Court.  The  enactment  evidently 
means,  therefore,  that  the  certificate 
should    be    given    when    the    acknow- 

(1 )  89  Law  J.  Bep.  C.P.  288 ;  8.  c  Law  Bep. 
c  rj  j>  424 

(2)  36  Law  J.  Bep.  C.P.  233 ;  8.  c  Law  Bep.  2 
C>.  510. 


ledgment  is  made,  and  not  afterwards. 
Here  the  certificate  which  it  is  sought  to 
have  filed,  has  only  lately  been  given  for 
the  purpose  of  this  application,  and 
upwards  of  twenty  years  after  the 
acknowledgment  was  niade.  That  is  en- 
tirely contrary  to  the  intention  of  the 
Act.  The  case  of  In  re  Harmah  Packer 
(1)  is  very  different,  for  there  the  cer- 
tificate was  signed  by  the  Commissioners 
in  the  proper  way  at  the  time  when  the 
deed  was  acknowledged. 

F.  M,  Whitey  contra. — The  order  which 
has  been  made  oueht  not  to  be  disturbed. 
It  has  never  been  held  that  the  certificate 
should  be  signed  at  the  time  when  the 
acknowledgment  is  made.  The  essence 
of  the  transaction  is  the  examination  of 
the  married  woman  by  the  Judge  or  Com* 
missioners,  and  the  due  malong  of  the 
acknowledgment  by  her  of  the  d^.  The 
certificate  and  the  affidavit  are  merely 
matters  provided  by  the  statute  for  the 
recording  of  what  is  required  for  the 
proper  making  of  the  acknowledgment, 
and  there  is  nothing  in  the  statute  pre- 
scribing when  these  must  be  done.  The 
time  as  to  filing  the  certificate  and  affi- 
davit is  only  limited  by  the  rules,  not  by 
the  statute.  In  the  case  of  In  re  Hannah 
Packer  (1)  the  Commissioners  before 
whom  the  deed  had  been  acknowledged 
were  dead  when  the  certificate  was  al- 
lowed to  be  filed,  and  the  affidavit  vend- 
ing it,  therefore,  could  not  strictly  be 
made  as  required  by  the  rules,  but  the 
Court  made  the  order  for  allowing  the 
certificate  to  be  filed,  and  they  pointed 
out  the  distinction  between  strictly  com* 
plying  with  the  rules  and  the  statute. 
So  in  Ea  Wame  (3)  the  Court  allowed 
the  certificate  to  be  filed  after  a  lapse  of 
thirteen  years  upon  an  affidavit  by  the 
surviving  Commissioner,  stating  that  it 
had  always  been  his  practice,  and  as  he 
believed  that  of  his  co-commissioner,  to 
make  all  requisite  enquiries  of  the  mar. 
ried  woman  before  taking  the  acknow- 
ledgment, and  that  from  the  circumstances 
of  his  having  signed  the  certificate  and 
memorandum,  he  verily  believed  that  all 
proper  enquiries  had  been  made  on  that 
occasion,  though  from  the  lapse  of  time 

(8)  16  Com.  B.  Rep.  767. 
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he  was  unable  positively  to  state  what 
the  answers  were. 

[Grovb,  J. — I  have  reason  to  know 
that  the  married  woman  in  the  anony- 
mous case  reported  86  Law  J.  Bep.  C.P. 
223  afterwards  made  a  fresh  acknow- 
ledgment.] 

If  the  deed  could  be  acknowledged 
after  the  lapse  of  time  in  that  case,  when 
it  had  been  made  five  vears,  surely 
the  certificate  could  equally  be  given 
afterwards. 

'  Grove,  J. — I  think  that  the  certificate 
should  be  allowed  to  be  filed,  and,  there- 
fore, that  the  order  which  has  been  made 
should  not  be  rescinded.  It  is  satis- 
fiwjtory  to  find  that  Mr.  Petheram  has 
not  suggested  that  there  was  any  im- 
propriety in  the  deed  and  its  acknow- 
lodgment,  or  that  there  exists  any  reason 
for  refusing  the  certificate  to  oe  filed, 
apart  from  the  lapse  of  time  since  the 
deed  was  acknowledged.  Now  I  find 
that  in  one  case  after  twelve,  and  in 
another  case  after  thirteen  years,  the 
certificate  has  been  allowed  to  be  filed, 
and  in  one  case  the  affidavit  verifying  the 
certificate,  was  made  nunc  pro  time.  It 
is  true  that  the  lapse  of  time  in  the  pre- 
sent case  is  longer  than  it  was  in  either  of 
those  cases,  but  those  cases  are  suffi- 
ciently in  point  to  enable  us  to  act  as  we 
have  done,  and  for  the  order  to  be  made. 
In  the  anonymous  case  to  which  Mr. 
Petheram  refers  us,  the  acknowledgment 
was  afterwards  made  and  a  fresh  cer- 
tificate given,  so  it  becomes  rather  an 
authority  in  favour  of  this  order  which 
Mr.  White  has  obtained.  I  see  no  reason, 
therefore,  for  disturbing  the  order. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
The  statute  does  not  state  any  time  when 
the  certificate  must  be  made  and  signed, 
and  though  it  provides  for  the  filing  of 
auch  certificate,  together  with  an  affidavit 
verifying  the  same,  it  does  not  say  when 
this  is  to  be  done.  It  is,  indeed,  a  matter 
of  practice  which  is  regulated  only  by 
the  rules.  I  find  that  in  Be  Waitie 
(3)  and  also  in  In  re  Hannah  Packer 
(1)  the  Court  allowed  the  affidavit 
to  be  filed,  though  made  long  after  the 
deed  had  been  acknowledged,  it  appearing 
that  everything  which  was  requisite  to 


make   the   acknowledgment    good  had 
taken    place    when   the    deed   was  so 
acknowledged.     Now  we  are  asked  to  do 
the  same  as  to  the  certificate.    It  is  not 
suggested  that  there  has  been  any  mala 
fides  in  the  transaction,  and  the  appli- 
cation is,  that  the  certificate  which  has 
now  been  made  and  signed  by  the  proper 
person,  should  be  filed.     The  only  ob- 
jection to  it  is,  that  it  has  been  made  and 
signed  comparatively  recently,  instead  of 
at  the  time  when  the  deed  was  acknow- 
ledged ;  but  I  do  not  think  that  that  is 
any  reason  for  not  allowing  it  to  be  re- 
ceived and  filed. 

Order  aUowed  to  eland. 


Solicitors— Le  Riche  &  Son,  agents  for  J.  T. 
Davies,  Sherborne,  for  plaintiff;  Bower  &  Cot- 
ton, agents  for  Major  &  Marsh,  Yeovil,  for 
defendant. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Common  Pleas  Dimsion,) 

USILL  V.  HALES. 
USILL  V,  BREABLET. 
USILL  V.  CLARKE.* 


1878. 
Feb.  27. 
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Practice — Security  for  Ooats  of  ^jppcai 
— Special  OvrcumMa/ncea — Rtdes  of  Courts 
1875,  Ord&r  LVIIL  rule  15. 

On  cm  application  for  security  for  the 
costs  of  an  appeal,  under  Order  LVIII, 
rule  15,  the  Court  may  take  into  considera- 
tion the  subject-matter  of  the  action,  and 
give  weight  to  the  circumstance  thai  the 
appeal  is  frivolous  or  vexatious, 

Semble — that  the  mere  fact  thai  an  op- 
pellant  is  poor,  and  therefore  urdikely  to 
be  able  to  pay  costs,  is  not  in  its^  a 
** special  circumstance**  in  consequence  of 
which  the  Court  will  order  him  to  give  se- 
curity for  the  costs  before  proceeding  with 
tits  appeal. 

These  were  three  interlocntory  appli- 
cations in  the  three  cases  reported  ante, 
p.  323. 

The  plaintiff  having  given  notice  of 
appeal  in  all  three  actions,  the  defendants 

*  Coram  Cockbnm,  L.C.J.;  Bramwell,  LJ.\ 
Brett,  L. J. ;  and  Cotton,  L.J. 
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UsiU  T.  Hales  {App.),  CJP. 
respectirely  applied  to  have  the  notices 
of  appeal  strack  ont,  or  that  the  plaintiff 
should  give  security  for  costs  under  Order 
LVm.  role  15. 

Teherton,  for  the  defendant  Brearley. 
Bernard^  for  the  defendant  Clarke. 
Bremnety  for  the  defendant  Hales. 

They  produced  affidavits  as  to  the  in- 
ability of  tiie  plaintiff  to  pay  his  costs  if 
nnsncoessfnl,  and  contended  that  this  was 
a  sufficient  reason  why  the  plaintiff  should 
give  security.  They  cited  Wilson  v. 
SmUh  (1). 

Shortly  for  the  plaintiff. — It  is  necessary 
for  the  defendants  to  point  out  some  spe- 
cial circumstance  which  entitles  them  to 
security  for  costs.  BourJce  v.  The  White 
MosB  OoUiery  Oompa/rvy  (2)  shews  that  the 
mere  poverty  of  the  appellant  is  no  such 
reason.  If  it  were  so  regarded,  no  poor 
man  could  appeal.  Yet  his  poverty  might 
have  been  actually  the  result  of  a  wrong 
decision  against  him. 

[CoGKBUBN,  L.C.J. — I  think  we  are 
entitled  to  hear  the  facts  of  the  case,  that 
we  may  know  whether  there  is  some 
reasonable  ground  of  appeal,  or  whether 
the  appeal  is  merely  frivolous.] 

It  is  a  point  which  has  never  been  de- 
cided before ;  and,  therefore,  the  plaintiff 
is  entitled  to  have  the  opinion  of  the 
Ckiurt  of  Appeal. 

[He  then  shortly  stated  the  facts  as 
given  ani6y  p.  323.] 

CoCKBURN,  L.C.J.-^We  think  this  ap- 
plication  must  be  acceded  to.  The  plain* 
tiff  should  find  security  for  a  moderate 
amount  of  costs.  I  think  that  in  con- 
sidering the  question  we  are  justified  in 
not  merely  taking  into  account  the  pecu- 
niary position  of  the  plaintiff,  but  also  the 
other  circumstances  of  the  case.  I  be- 
lieve that  if  the  Court  were  of  .opinion 
that  the  plaintiff  had  any  reasonable 
ground  for  going  on  with  his  action,  they 
should  not  allow  mere  impecuniosity  to 
stand  in  the  way  of  his  appeal.  But  we 
are  justified  in  looking  at  the  peculiar 

(1)  46  Law  J.  Rep.  Chanc.  202 ;  8.  c  Law  Rep. 
2  Chanc  Biv.  67. 

(2)  46  Law  J.  Rep.  C.P.  283  ;  8.  c.  Law  Rep.  I 
C.P.  Div.  656. 
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circumstances  of  the  case;  and  when  we 
look  at  them  the  case  appears  quite  clear. 
Though  there  is  no  immediate  decision 
on  the  point,  yet,  if  we  go  upon  the  rules 
previously  settled,  it  seems  perfectly  clear 
that  we  cannot  because  the  matter  was 
ex  parte,  and  the  magistrate  had  no  juris- 
diction, take  away  the  privilege  of  local 
Courts  of  justice  to  which  the  public  have 
access,  so  that  everyone  can  hear  what 
takes  place  there.  The  publication  of 
reports  in  newspapers  only  enlarges  the 
area  of  publicity  ^ven  to  things  which 
ought  to  be  published,  that  justice  may 
be  done  in  public  and  a  knowledge  of 
the  law  promulgated. 

We  may  fisdrly  take  into  consideration 
the  subject-matter  of  the  action  and  the 
questions  involved,  and  we  cannot  help 
noticing  that  there  has  been  vexation  in 
the  pliSntiff's  proceedings.  One  action 
would  have  been  sufficient  for  his  purpose, 
and  he  brings  three,  all  for  the  same  thing 
at  the  same  time. 

A  moderate  amount  either  brought  into 
Court  or  reasonably  secured  will  satisfy 
the  requirements  of  the  case.  502.  should 
be  paid  into  Court,  or  security  given  to 
that  amount  in  each  action,  and  on  such 
payment  being  made  or  security  given  the 
plaintiff  may  be  allowed  to  proceed. 

Bramwell,  L.J. — I  am  of  the  same 
opinion,  and  will  give  some  kind  of  noto 
of  the  terms  of  the  order.  The  prayer  is 
that  the  notice  of  appeal  shall  be  struck 
out.  That  cannot  be  allowed.  Then 
there  is  an  application  for  the  coste  of  this 
motion.  We  cannot  possibly  grant  that. 
Let  it  be  ordered  that  the  plaintiff  shall 
pay  into  Court  or  give  security  for  the 
sum  of  50Z.  in  each  action,  to  secure  the 
payment  of  the  coste  of  appeal,  and  till 
such  payment  is  made  or  security  given, 
that  sdl  proceedings  be  stayed.  The  coste 
of  this  motion  to  be  coste  in  the  appeal. 

Brett,  L.J.,  and  CorroN,  L.J.,  con- 
curred. 


•Solicitors — Carr,  Fulton  &  Cnrr,  for  plaintiff 
Ashuret,  Morris  &  Co.,  for  Hales ;  James  Goren, 
for  Brojirley ;  H.  J.  &  T.  Child,  for  Clarke. 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen^s  Bench  Division.) 
1878      1 

F  b    20       I        ^^^^^^  ^*  THOMPSON.* 

Practice — Motion  for  Netv  Trial — Aj)- 
peal — Jurisdiction  of  the  Court  of  Appeal 
to  stay  Proceedings — Rules  of  Oourty  1875, 
Order  XXXIX,  rule  6— Order  LVIIL 
rules  16,  17. 

Where  an  order  nisi  for  a  new  trial  has 
been  refused  by  a  Divisional  Oourt,  and 
granted  on  appeal  by  the  Oourt  of  Appeal, 
such  order  should  not  include  a  stay  of 
proceedings.  A  sto/y^  of  proceedings  in 
su>ch  a  case  must  be  obtained  by  a  stibstcm- 
live  application  to  the  Divisional  Oourt  or 
a  Judge  in  chambers,  or  from  the  Court  of 
Appeal  on  appeal  from  such  substantive 
applicaiion. 

Per  Brbtt,  L.J. — The  Oourt  of  Appeal 
has  no  original  jurisdiction  in  any  case  to 
order  a  stay  of  proceedings  or  of  execution. 

This  was  an  action  for  negligence, 
tried  before  Manisiy,  J.,  and  a  common 

A  verdict  was  given  for  tbe  defendant, 
and  judgment  entered  thereon.  The 
Queen's  Bench  Division  having  refused 
an  order  nisi  for  a  new  trial,  the  plaintiff 
appealed,  and  the  Court  of  Appeal 
granted  the  order. 

The  order  as  drawn  up  directed  the 
defendant  to  shew  cause  why  a  new  trial 
should  not  be  had,  and  ordered  all  pro- 
ceedings in  the  meantime  to  be  stayed. 

Firthf  for  the  defendant,  now  applied 
to  have  the  order  varied  by  requiring  the 
plaintiff  to  give  security  for  costs,  or 
that  in  default  thereof  tbe  order  should 
be  discharged.  He  argued  that  the  stay 
of  proceecbngs  ought  not  to  have  been 
inserted  in  the  order. 

Ourriey  for  the  plaintiff,  contended 
that  the  Court  of  Appeal  had  power  to 
order  a  stay  of  proceedings  under  Order 
XXIX.  rule  5  and  Order  LVIH.  rule 
16  (1),  and  that  there  was  no  reason 
why  security  should  be  given. 

*  Cofam  Bramwell,  L.J.;  Brett,  L.J.;  and 
Cotton,  L.J. 

(1)  By  Order  XXXIX.  role  6,  "an  order  to 
bhew  cause  uliali  be  a  stay  of  proceedings  in  the 


Bbamwbll,  L.J. — I  think  thai  role  5 
of  Order  XXXIX.  is  subordinate  to  or 
qualified  by  Order  LVIIL  rule  16,  which 
provides  that  an  appeal  shall  not  operate 
as  a  stay  of  proceedings,  *'  except  so  &r 
as  the  Court  appealed  from  or  any  Judge 
thereof,  or  the  Court  of  Appeal  may  so 
order." 

The  consequence  is,  that  if  the  Queen's 
Bench  Division  had  granted  a  rule,  that 
would  have  been  a  stay  of  proceedings. 
But  our  granting  the  rule  would  not  so 
operate  ;  and  the  rule  should  not  be 
drawn  up  with  a  clause  like  the  last 
clause  here,  unless  there  is  some  special 
reason  for  it ;  and  even  in  that  case  I  am 
inclined  to  think  the  other  side  are 
entitled  to  have  notice  of  the  application 
for  such  an  order,  and  to  shew  cause 
against  it.  I  do  not  say  that  the  Court 
could  not  in  any  case  make  such  an 
order  ex  parte;  for  instance,  suppose  it 
was  shewn  that  some  irreparable  damage 
would  be  avoided  by  granting  it.  But 
it  may  be  that  the  application  even  in 
such  a  case  must  be  to  the  Court  below. 
For  under  Order  LVm.  rule  17,  where- 
ever  an  application  may  be  made,  either 
to  the  Court  below  or  to  the  Court  of 
Appeal,  it  must  be  made  in  the  first 
instance  to  the  Court  below.  It  may 
be,  therefore,  that  we  have  no  power 
at  all  to  make  the  order.  But  I  am 
certainly  of  opinion  that  we  ought  not 
to  grant  it  as  a  common  practice;  and 
the  right  thing  to  do  is  for  the  ap- 
plicant to  take  out  a  summons  to  shew 
cause  why  execution  should  not  be 
stayed;  and  very  probably  the  Master 
might  think  it  right  to  grant  a  stay 

action,  onless  the  Court  shall  order  that  it  shall 
not  be  so  as  to  the  whole  or  any  part  of  the 
action.** 

Order  LVIII.  rule  16. — "  An  appeal  shall  not 
operate  as  a  stay  of  execution  or  proceedings 
under  the  decision  appealed  against,  except  so 
far  as  the  Court  appealed  from  or  any  Jud^ 
thereof,  or  the  Court  of  Appeal  may  so  order; 
and  no  intermediate  act  or  proceeding  shall  be 
invalidated,  except  so  far  as  the  Court  appealed 
from  may  direct." 

Kule  17. — "  Wherever  under  these  rules  an  ap- 
plication may  be  made,  either  to  the  Court  below 
or  the  Court  of  Appeal  or  to  a  Judge  of  the 
Court  below  or  of  the  Court  of  Appeal,  it  shall  be 
made  in  the  first  instance  to  the  Court  or  Judge 
below." 
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Qoddard  y,  Thompson  (App.),  Q.B. 
where  this  Court  has  thought  fit  to  grant 
a  new  trial.  But  if  canse  is  shewn  for 
thinking  that  though  the  rule  has  been 
obtained,  yet  there  is  a  real  danger  of 
the  plainiiff  not  recoyering  his  damages 
or  the  defendant,  if  suocessful,  his  oosts, 
supposing  the  execution  to  be  stayed, 
then  the  Master  might  refuse  to  order  a 

la  my  judgment,  therefore,  the  stay  of 
proceedings  ought  never  to  have  been  in- 
serted in  this  order,  and  Mr.  Firth  is 
right  in  his  application  to  have  it  varied 
by  striking  out  that  part  of  it. 

Bbett,  L.J. — ^I  think  this  Court  has 
no  original  jurisdiction  to  order  a  stay  of 
execution  or  proceedings.  When  we 
look  at  Order  XXXIX.  rule  5  and  Order 
LVin.  rule  16  together,  it  is  obvious 
that  Order  Trxxix.  rule  5  applies  to  the 
Divisional  Court  only  and  not  to  this 
Court ;  and  the  question  is  whether  we 
have  any  original  jurisdiction  to  order  a 
stay  of  execution  or  proceedings  inde- 
pendently  of  that  rule. 

With  regaurd  to  Order  LVIII.  rule  16, 
that  rule  might  have  been  read  as  re- 
ferring   only    to    appeals    properly    so 
called.     There  might  have  been  a  dis- 
tinction   intended    between    an    appeal 
which  is  the  act  of  the  parties,  and  a 
rule  to  shew  cause  which  is  the  act  of 
the  Court ;  for  it  might  be  said  that  if 
an  appeal  was  a  stay  of  proceedings,  the 
unsuccessful   party  might    always  stay 
proceedings  at  his  own  pleasure ;  and  it 
might  have  been  contended  that  where 
the  Court  think  that  ftrima  fade  there  is 
a  case  for  a  new  trial,  that  ought  to  act 
as  a  stay  of  proceedings,  or  the  Court 
might  Older  a  stay.    But  the  jurisdiction 
of  this  Court  is  shewn  by  section  19  of 
the  Judicature  Act,  1873.    By  it   the 
Court  of  Appeal  is    given  jurisdiction 
and  power   to  hear  appeals  from    anv 
judgment  or  order  of  her  Majesty's  High 
Court  of  Justice  or  of  any  Judge  or 
Judges  thereof.     There  is  therefore  no 
power  for  this  Court  to  make  an  original 
order.    It  must  be  on  appeal  from  an 
order  in  a  Court  below.     Therefore  I 
ihink  the  word    appeal    in  section  58 
means  cM  appeals,  whether  set  down  in 
the  regular  way  or  on  motion  to  the 


Court — ^that  is,  we  must  give  the  word 
its  ordinary  interpretation.  If  that  is  so, 
the  rule  is  distinct.  Bule  16  says  that 
'^  An  appeal  shall  not  operate  as  a  stay 
of  proceedings  under  the  decision  ap- 
pealed from,  except  so  fiir  as  the  Court 
appealed  from  or  any  Judge  thereof  or 
the  Court  of  Appeal  may  so  order." 

If  that  stood  alone,  it  might  be  said 
that  the  Court  of  Appeal  could  make  the 
order.  But  rule  17,  which  is  this: — 
"  Wherever  under  these  rules  an  appli- 
cetion  may  be  made  either  to  the  Cfourt 
below  or  to  the  Court  of  Appeal,  or  to  a 
Judge  of  the  Court  below  or  of  the 
Court  of  Appeal,  it  shall  be  made  in  the 
first  instance  to  the  Court  or  Judge 
below,"  shews  that  we  must  act  in  ac- 
cordance with  section  19  of  the  Act  of 
1873 ;  and  though  rule  16  gives  us  power 
to  make  the  order,  it  can  only  be  done 
afber  an  application  to  a  Divisional  Court. 
The  proper  course  is  to  make  a  substan- 
tive application  to  a  Divisional  Court. 
It  might  be,  and  I  think  it  would  be,  a 
sound  rule  of  practice  that  where  the 
Court  has  given  an  order  nisi  for  a  new 
trial,  the  Master  should  stay  the  proceed- 
ings unless  good  cause  is  shewn  to  the 
contrary  ;  but  this  is  for  the  Court  below 
to  settle. 

Till  an  application  has  been  made  to 
the  Court  below,  we  have  no  jurisdiction 
either  ex  parte  or  on  an  original  motion 
to  stay  proceedings,  as  in  the  case  of  an 
order  nisi  in  a  Divisional  Court. 

Cotton,  L.J. — It  seems  to  me  that  the 
final  clause  staying  the  proceedings  was 
incautiously  introduced  into  this  rule. 
The  case  comes  within  Order  LVIII. 
rule  16,  and  the  only  difficulty  arises 
from  Order  XXXIX.  rule  5. 

When  an  order  nisi  is  given  on  appeal. 
Order  XXXIX,  rule  5  does  not  apply, 
and  the  successful  party  is  prima  facie 
allowed  to  enforce  his  judgment ;  and 
when  we  look  at  the  rule  it  is  perfectly 
clear  that  it  is  only  applicable  to  a  rule 
nisi  granted  in  the  first  instance,  and  not 
by  way  of  appeal.  In  one  case  only  are 
rules  nisi  granted  in  the  first  instance  by 
the  Court  of  Appeal,  where  the  cause 
has  been  tried  by  a  Judge  without  a 
jury.    Then  the  rule  nisi  is  granted  by 
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Ooddard  v.  Tkompstm  (App.),  Q.B, 
an  original  order,  and  not  on  appeal; 
and  it  wonld  be  reasonable  that  under 
Order  XXXIX.  rule  5  the  granting  such 
an  order  should  be  a  stay  of  proceedings. 
But  in  ordinary  caaes  of  appeal  the  prac- 
tice is  governed  by  Order  LVIII.  rule  16. 
And  it  may  be  asked  why  should  an  order 
nisi  on  appeal  be  a  stay  of  proceedings 
when  the  Court  below  thought  the  case 
so  clear,  that  they  refused  the  order  nisi 
for  a  new  trial  ? 

Stay  of  proceedings  struck  out^  the 
defendant  in  the  meantime  tmder^ 
taking  not  to  issue  execution  for 
costs  until  the  decision  in  the  Court 

'  of  Appeal, 

Solicitops—H.  H.  Banyard,  for  plaintiff;  W.  B. 
Brook,  agent  for  R.  A.  Ward,  Maidenhead,  for 
defendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
A       •!  1 K    >  TURNBULL  V.   JANSON. 

April  16.  j 

Taxation  of  Costs — Special  Allowance 
for  Attendance  of  Witnesses  at  Trial, 

The  effect  of  Eule  8  of  the  special  aUaw- 
ances  for  costs  contained  in  the  Bules  of 
August,  1875,  is  to  give  the  Master  a  dis- 
cretion as  to  what  allowa/nces  should  he 
made  for  the  attendance  of  witnesses  in 
Court,  untrammelled  by  the  old  scale  of 
charges. 

This  was  an  appeal  from  an  order  of 
Field,  J.,  at  chambers,  dismissing  a  sum- 
mons by  which  the  plaintiff  was  called 
upon  to  shew  cause  why  the  Master  should 
not  review  his  taxation. 

The  action  was  on  a  policy  of  marine 
insurance,  the  defence  being,  that  the 
vessel  in  question  was  unseaworthy.  At 
the  trial  before  Cleasby,  B.,  and  a  special 
jury,  the  evidence  was  almost  wholly 
scientific ;  in  the  result  the  verdict  being 
found  for  the  defendant. 

Among  the  items  disallowed  by  the 
Master  on  taxation,  was  a  portion  of  the 
sums  charged  for  the  attendance  of  scien- 
tific witnesses  and  experts  in  Court.    The 


sum  charged  was  403L  15s.,  being  at  the 
rate  of  seven  guineas  a  day  for  each  wit- 
ness. The  Master  taxed  off  3192.,  allow- 
ing  each  witness  one  guinea  a  day  only. 
This  course  the  Master  took,  not  in  the 
exercise  of  his  untrammelled  disOTeiion, 
but  because  he  thought  he  was  bound  by 
the  old  scale  of  charges,  by  which  one 
guinea  was  the  highest  allowance  he 
could  make,  his  discretion  being  limited 
to  that  sum. 

Upon  appeal  to  Field,  J.,  at  chambers, 
the  leamed  Judge  refused  to  interfere 
with  the  Master's  taxation. 

M^Leod  (Butt  with  him),  now  moved 
against  the  decision  of  Field,  J. — ^The  old 
rule  undoubtedly  was  that  the  Master 
could  not  allow  more  than  a  guinea  a  day 
in  respect  of  a  witness's  aUendanoe  in 
Court;  but  rule  8  of  the  special  allow- 
ances contained  in  the  additional  rules  of 
Court  of  August,  1875,  was  intended  to 
do  away  with  the  old  rude,  and  to  give  the 
Master  a  discretionary  power  to  allow  any 
sum  which  he  might  think,  under  all  the 
circumstances  of  the  case,  was  reasonable. 
That  rule  is  as  follows — "  Ajb  to  evidence, 
such  just  and  reasonable  charges  and  ex- 
penses as  appear  to  have  been  properly 
mcurred  in  procuring  evidence,  and  tlud 
attendance  of  witnesses,  are  to  be  allowed." 

He  cited  Sm^Uh  v.  BuUer  (1)  and  BaUey 
V.  Kynook  (2). 

/.  0,  Matthew,  contra, — ^There  is  no 
authority  for  the  proposition  that  by  ihe 
rule  under  discussion  the  old  scaJe  of 
charges  is  altered.  That  was  never  in- 
tended,  and  the  Master  is  still  boimd  to 
give  no  more  than  a  guinea  a  day.  This 
is  clear  when  we  look  at  rule  28  of  the 
same  set  of  rules.  The  cases  died  have 
no  bearing  on  the  question.  They  relate 
simply  to  the  allowance  for  the  qualifica- 
tion of  witnesses. 

M^Leod,  in  reply. 

LiNDLET,  J. — It  appears  to  me  that  the 
principle  on  which  these  cases  should  be 
disposed  of  is,  not  to  interfere  with  the 
discretion  of  the  Master  when  he  has 
a  discretion  unless  there  be  some  good 

(1)  Law  Rep.  19  Eq.  478. 

(2)  44  Law  J.  Rep.  C)ianc.  665 ;  s.c.  Law  Bep. 
20  £q.  682. 
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ground  for  so  doing ;  and  the  reason  for 
taking  that  line  is  that  the  Masters  under- 
stand these  questions  of  taxation  much 
better  than  we  can  do.  On  the  other 
hand,  if  any  question  before  a  Master 
turns  on  a  legal  principle  then  the  judg- 
ment of  the  Master  is  open  to  review. 
Now,  applying  these  principles  to  this  case, 
it  is  clear  that  the  Master  has  not  exer- 
cised a  discretion  in  the  matter  of  the 
amount  to  be  allowed  for  the  attendance 
of  witnesses.  He  has  taxed  on  the  prin- 
ciple that  the  old  rule  is  «still  binding  on 
him,  and  that  he  has  no  discretion  except 
up  to  one  guinea.  That  raises  a  question 
of  principle,  and  one  on  which  I  think  the 
Master  lu«  not  put  aright  interpretation. 
The  effect  of  his  interpretation  is  to  strike 
out  of  rule  8  the  words  '*  attendance  of 
witnesses."  It  appears  to  me  this  bill 
ought  to  go  back  to  him  to  exercise  his 
discretion  untrammelled  by  the  old  rule, 
as  to  what  is  a  proper  sum  to  allow  these 
witnesses  for  attendance. 

Lopes,  J. — The  question  in  this  case 
turns  upon  the  construction  to  be  given 
to  rule  8  of  the  special  allowances  in  the 
additional  Rules  of  August,  1875.    Ac- 
cording to  the  old  rule  the  Master  could 
not  have  allowed  the  witnesses  in  this 
case,  who  were  with  truth  called  scien- 
tific witnesses,  more  than  one  guinea  a 
day  for  their  attendance  in  Court.     But 
it  is  contended  that  role  8  enables  the 
Master  to  exercise  a  discretion,  and  to 
allow  a  larger  sum  than  that  if  he  thinks 
fit.      He  tells  us  he  has  not  exercised 
such  discretion,  because  he  thought  he 
was  bound  by  the  old  scale  of  charges.    I 
think  that  he  is  mistaken  in  that.    It  was 
intended  by  that  rule  that  the  Master 
shonld  have  the  power  of  allowing  any 
witness  any  sum  over  one  guinea  which 
he  might  think  proper  under  the  circum- 
stances of  the  case.     Rule  28  of  the  same 
set  of  rales  does  not  apply,  for  rule  8  is 
inconsistent  with  the  old  rules.     I  think, 
therefore,  this  bill  should  be  sent  back  to 
the  Master,  in  order  that  he  may  exercise 
the  discretion  given  him  by  rule  8. 

Order  accordingly. 

Solici tors— Parkers  &  Clarke,  for  plaintiff;  Wal- 
tons,  Bubb  &  Walton,  for  defendant. 


Vo^.  47.— Q.B.,  C.P.  &  Bx(jw. 


[IN  THB  HOUSE  OF  LORDS.] 

1878.  loox  {appella/ni)  v.  rabbits 
March  26.  j  {respondent). 

Land  Toflj— 38  Geo.  3.  c.  5.  ss.  25,  29— 
4  WUL  A-  M.  c.  1—ExempUon  of  Site  of 
Hospital  —  Benioval  of  Hospital  —  0071- 
tinuation  of  Exemption. 

An  hospital  which  was  erected  before  the 
passing  of  4  Will,  §c  M.  c,l  imposing  a 
land  taxy  amd  the  site  of  which  was  ex-- 
emptedfrom  that  tax  hy  the  provisions  of 
38  Geo.  3.  c.  5.  ss.  25  ^  29,  was  hy  a 
decree  of  the  Oourt  of  Chancery  removed  to 
another  site,  amd  the  old  site  was  discharged 
from  the  charitable  trusts  to  which  it  was 
then  subject : — Held,  affirming  the  decision 
of  the  Court  of  Appeal,  thdt  the  removal  of 
the  hospital  and  secularisation  of  the  site 
did  not  remove  the  exemption  from  land  tax 
conferred  on  the  site,  as  "  land  belonging  to 
an  hospital  in  the  fourth  year  of  William, 
and  Mary,''  by  38  Geo.  3.  c.  5.  s.  29. 

This  was  a  Special  Case  stated  for  the 
purpose  of  deciding  whether  or  not  cer- 
tain land  in  Sonthwark,  which  was 
formerly  the  site  of  certain  almshouses,  is 
liable  to  be  assessed  to  land  tax  under 
38  Geo.  3.  c.  5,  &  42  Geo.  3.  c.  116. 

The  Special  Case  was  as  follows : — 

This  is  an  action  of  trespass  brought 
by  the  late  Edward  Harris  Babbits,  and 
now  continued  by  Mary  Ann  Babbits,  his 
executrix.  The  said  Edward  EEarris 
Babbits  was  the  lessee  of  certain  land 
and  premises  hereinafter  mentioned,  and 
this  action  was  brought  against  the  de- 
fendant, who  is  the  collector  of  land  tax 
employed  by  the  Commissioners  of  Land 
Tax  for  St.  George  the  Martyr,  Sonth- 
wark, for  seizing  the  plaintiffs*  goods, 
and  the  case  is  stated  for  the  purpose  of 
obtaining  the  opinion  of  the  Court  upon 
the  question  whether  the  plaintiff  was 
liable  under  the  circumstances  set  out  in 
this  case  to  be  charged  and  assessed  to 
land  tax  under  38  Geo.  3.  c.  5,  &  42 
Geo.  3.  c.  116. 

1.  In  the  commencement  of  the  seven- 
teenth centory  the  Wardens  and  Com- 
monalty of  the  Mystery  of  Fishmongers 
of  the  City  of  London,  being  a  corporation 
commonly  c^led  '*  The  Fishmongers'  Com* 
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pany,"  purchased  tlie  freehold  of  a  plot 
of  ground  at  Newington  Butte,  in  the 
parishes,  of  Newington  and  St.   George 
the  Martyr,  Surrey. 

2.  On  the  28th  of  April,  1615,  Sir 
Thomas  Hunt,  by  his  will  of  that  date, 
gave  to  the  said  company  201.  a  year  to 
build  an  hospital,  containing  houses  for 
six  poor  men  free  of  the  company. 

3.  On  the  18th  of  November,  1616,  the 
company  received  a  sum  of  50^  from  one 
Robert  Spence  towards  the  erecting  of 
twelve  or  more  almshouses  for  the  poor 
of  the  said  company. 

4.  On  the  26th  of  May,  1617,  at  a 
Court  of  the  said  company,  it  was  decided 
to  lay  out  400^.  upon  the  erection  of 
dwellings  for  twelve  persons,  including 
the  purchase  of  the  ground.  Out  of  this 
money  the  plot  of  ground  mentioned  in 
paragraph  1  was  purchased. 

6.  On  the  2nd  of  October,  1618,  letters 
patent  were  obtained,  whereby  King 
James  1.,  on  the  company's  petition, 
granted  license  to  the  then  wardens 
of  the  company  to  erect  and  establish  in 
the  parishes  of  Newington  and  St.  George, 
^n  the  county  of  Surrey,  or  one  of  them, 
one  hospital  or  almshouse  for  the  habita- 
tion and  relief  of  so  many  poor  people, 
men  and  women,  free  of  the  company,  as 
to  the  said  wardens  and  assistants  of  the 
said  company  and  their  successors  should 
seem  fit  to  be  called  "  St.  Peter's  Hospital 
founded  by  the  Wardens  and  Com- 
monalty of  the  Mistery  of  Fishmongers 
in  the  City  of  London  in  the  parish  of 
St.  George  in  the  county  of  Surrey,"  and 
the  wardens  and  assistants  of  the  said 
company  for  the  time  being,  were  incor- 
porated by  the  name  of  "  The  Governors 
of  St.  Peter's  Hospital,  founded  by  the 
Wardens  and  Commonalty  of  the  Mistery 
of  Fishmongers  of  the  City  of  London  in 
the  parish  of  St.  Gfeorge  in  the  county  of 
Surrey,  and  of  the  lands,  possessions,  re- 
venues and  goods  thereof,"  with  power 
to  use  a  common  seal,  and  to  hold  land, 
&c.,  and  to  make  laws  and  statutes  for 
the  government  of  the  hospital. 

iK  On  the  16th  of  November,  1618, 
William  Hunt,  Esq.,  son  and  heir  of  Sir 
TJiomas,  in  accomplishment  of  his  father's 
will,  granted  to  "  the  Governors  of  St. 
Peter's  Hospital,   Ac.,"   an  annuity  of 


201.  to  be  employed  as  in  the  said  Sir 
Thomas  Hunt's  will  mentioned.  This 
annuity  was  granted  in  lien  of  the 
annuity  left  by  Sir  Thomas. 

7.  The  Governors  of  St.  Peter's  Hos- 
pital built  on  the  land,  bought  as  afore- 
said,  a  hospital  containing  thirteen 
almshouses. 

8.  On  the  23rd  of  November,  1618,  at 
a  court  of  the  company  held  on  that  day, 
it  was  ordered  that  there  should  be 
placed  in  the  hospital  at  Christmas  then 
next,  thirteen  poor  men  and  women,  six 
of  whom  were  to  receive  2$.  weekly. 

9.  Several  other  gifts  have  subse- 
quently been  made,  under  which  the 
hospital  has  been  maintained  and  in- 
creased. 

10.  Richard  Edmonds,  by  his  will 
dated  the  29th  of  December,  1620,  gave 
to  the  company  a  certain  freehold  tene- 
ment, that  they  might  out  of  the  rent, 
when  sufficient  had  accumulated,  build 
two  almshouses  to  adjoin  the  almshouses 
of  the  said  company,  called  St  Peter's 
Hospital.  The  testator  afterwards  cot> 
rected  this  devise  by  a  codicil,  giving  the 
house  to  "  the  Governors  of  St.  Peter's 
Hospital,  &c." 

11.  On  the  9th  of  October,  1626,  these 
two  almshouses  were  finished,  and  the 
almspeople  were  admitted  into  them  and 
into  another  almshouse  which  had  been 
then  lately  also  erected  by  the  (Jovemors 
of  St.  Peter's  Hospital. 

12.  Seven  more  almshouses  were  after- 
wards added  to  the  hospital,  which  were 
erected  by  the  governors  at  the  expense 
of  the  company.  The  last-mentioned  ten 
almshouses  were  erected  by  the  governors 
on  the  land  purchased  by  the  company  as 
mentioned  in  paragraph  1. 

18.  In  1686  the  old  hospital,  as  it  has 
since  been  termed,  containing  the  before- 
mentioned  twenty-two  almshouses,  was 
completed,  but  it  did  not  cover  all  the 
land  purchased  by  the  company  as  afore- 
said. 

14.  On  the  14th  of  August,  1719,  one 
James  Hulbert,  by  will  gave  all  the  re- 
sidue of  his  personal  esUite  to  the  com- 
pany to  lay  out  so  much  thereof  as  they 
should  think  necessary  for  the  erecting 
almshouses  for  the  maintaining  twenty 
poor  men  and  women  for  ever,  and  flw 
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other  part  thereof  was  to  go  towards  the 
mamtenance  of  such  poor  persons,  and 
for  keeping  the  said  ahnshonses  in  repair, 
and  for  defraying  the  charges  and  ex- 
penses of  the  tmstc  The  said  James 
Holhert  in  his  lifetime  hj  a  letter  ad- 
dressed  to  the  court  of  the  company 
expressed  a  wish  that  his  intended  ahns- 
honses should  he  erected  on  a  piece  of 
ground  helonging  to  the  company,  lying 
on  the  south  side  of  St.  Peter's  Hospital, 
and  that  they  should  be  governed  by  the 
same  rules  as  were  then  in  existence  for 
governing  such  hospital.  The  piece  of 
ground  referred  to  was  the  remaining 
portion  of  the  land  purchased  by  the 
company  as  aforesaid,  but  which  was  not 
occupied  by  the  old  hospital. 

15.  From  this  bequest  twenty  addi- 
tional almshouses  were  accordingly  built, 
making  the  number  forty-two,  which 
were  maintained  by  the  governors  and 
company  till  the  removal  of  the  hospital 
to  Wandsworth. 

16.  In  the  year  1848  the  company 
purchased  the  fee  simple  of  a  plot  of 
ground  at  Wandsworth,  the  land  tax  of 
which  was  and  is  redeemed. 

17.  On  the  27th  of  July,  1849,  his 
Honour  the  Vice-Chancellor  of  England, 
by  an  order  made  in  a  suit  instituted  in 
the  High  Court  of  Chancery,  on  the 
information  of  Her  Majesty's  Attomey- 
Oeneral  on  the  relation  of  John  Money 
Wrench  against  the  company  ordered 
that  the  company  should  be  at  liberty  at 
their  own  expense  to  take  down  the  said 
forty-two  almshouses,  and  to  erect  an 
equal  number  of  new  almshouses  in  lieu 
thereof  upon  the  piece  of  ground  belong- 
ing to  the  company  at  Wandsworth 
aforesaid,  upon  the  terms  of  the  company 
bein^  allowed  to  appropriate  to  their  own 
use  tne  materials  of  the  almshouses  so  to 
be  taken  down,  and  to  appropriate  and 
hold  the  site  thereof  discharged  from  the 
charitable  trusts  to  which  they  were  then 
subject  as  aforesaid. 

18.  The  company  accordingly  took 
down  the  said  forty-two  almshouses,  and 
erected  an  equal  number  of  new  alms- 
houses in  their  stead  upon  the  said 
ground  at  Wandsworth,  which  new  alms- 
houses have  since    been    occupied  and 
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used    for    the    purpose    of    the    said 
charities. 

19.  When  the  land  at  Newington  had 
been  cleared  under  the  authority  of  the 
order  mentioned  in  paragraph  17,  the 
plaintiff  having  entered  into  an  agree« 
ment  with  the  company  for  a  building 
lease,  erected  a  messuage  on  a  portion 
thereof,  and  on  the  8th  of  March,  1860, 
the  said  company  demised  such  portion 
to  the  plaintiff  with  the  said  messuage 
erected  thereon  to  him  for  the  term  of 
seveniy-two  years,  from  the  29th  of  Sep- 
tember, 1858,  at  a  peppercorn  rent  for 
the  first  year,  and  at  a  yearly  rent  of 
1251,  for  the  residue  of  the  term. 

20.  The  land  included  in  such  lease, 
situate  in  the  parish  of  St.  George,  and 
now  in  the  possession  of  the  plaintiff,  is  a 
portion  of  the  land  purchased  by  the 
company  as  mentioned  in  paragraph  1  & 
4,  and  which,  from  the  year  1618  to  1860, 
was  held  for  the  uses  and  purposes  before 
mentioned,  and  such  land  formed  a 
portion  of  the  site  of  the  old  hospital, 
which  was  erected  before  1636. 

21.  Neither  the  said  land  nor  the 
buildings  erected  thereon,  were  assessed 
to  the  land  tax  until  the  almshouses  were 
pulled  down  after  the  making  of  the 
order  of  the  High  Court  of  Chancery  as 
before  mentioned. 

22.  In  the  year  1852  a  building  agree- 
ment was  entered  into  by  the  said  com- 
pany with  one  Robert  Davis  Bea,  by 
which  the  said  company  agreed  to  grant, 
to  the  said  Bobert  Davis  Rea  a  lease  of 
the  whole  of  the  ground  purchased  by 
the  company,  as  stated  in  paragraphs  1 
and  4  (including  the  land  afterwards 
occupied  by  the  said  Edward  Harris 
Babbits),  and  the  said  land  included  in 
such  building  agreement  was  in  the  year 
1854  assessed  to  the  land  tax  at  an  annual 
value  of  6001 

23.  The  said  Bobert  Davis  Bea  paid 
the  land  tax  upon  such  valuation  for  the 
year  1854,  but  such  payment  by  the  said 
Bobert  Davis  Bea  was  not  made  with  the 
knowledge  or  by  the  consent  of  the  said 
company. 

24.  The  plaintiff  was  first  charged  and 
assessed  to  the  land  tax  for  and  in  re-* 
spect  of  the  said  land  in  his  possession 
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in  the  year  1860.  He  always  refused  to 
pay  the  land  tax  which  has  been  made 
yearly  since  that  year.  In  the  month  of 
Jane,  in  the  year  of  our  Lord,  1871,  the 
defendant  acting  as  the  agent  and  col- 
lector of  the  commissioners  seized  on 


their  behalf  the  plaintifiTs  goods  for  the 
purpose  of  enforcing  payment  of  the  sum 
of  2272.  hs.  10(2.  being  the  arrears  of  land 
tax  alleged  to  be  dae  up  to  that  time. 
The  heading  of  the  land  tax  assessment 
is  as  follows  : — 


"  1860-61. 


<*  In  the  parish  tithing  or  place  of  St.  George, 
south  division  in  the  division  of  Southward  in 
the  county  of  Surrey." 


"  An  assessment  made  for  granting  an  aid  to 
Her  Majesty  by  a  land  tax  to  be  raised  in  Great 
Britain  for  the  service  of  the  year  1860  in  pur- 
suance of  an  Act  passed  in  the  38th  year  of  the 
reign  of  Ein^  Georae  3  intituled  *An  Act  for 
granting  an  aid  to  His  Majesty  by  a  Land  Tax 
to  be  raised  in  Great  Britain,  for  the  service  of 
the  year  1798,  and  of  another  Act  passed  in 
the  42nd  year  of  the  said  Eing^s  reJgn  intituled 
an  '  Act  for  consolidating  the  provisions  of  the 
several  Acts  passed  for  Uie  redemption  and  sale 
of  the  land  tax  into  one  Act,  and  for  making 


farther  provision  for 
tliereof;^ 

the 

redemption   and  sale 

Rentals 

Karnes  of  Proprieton 

Names  of  Occapten 

Names  or  Descriptions 
of  Estates  or  Propert j 

exonerated 

Sams  assessed  and 
not  exonerated. 

600 
500 

Mr.  RabWts .       .       . 

E. 
Mr.RabUts  . 

Repository    . 

Houses  and  workshops . 

W 

18 

10 
Iff 

25.  The  difference  between  the  snms 
of  1252.  and  500Z.  represents  the  sum  at 
which  the  Commissioners  assessed  the 
annual  value  of  the  lands  and  houses 
now  in  the  possession  of  the  plaintiff 
over  and  above  the  rent  reserved  to  the 
said  company  in  respect  thereof  as  herein- 
before stated. 

26.  The  Act  of  Will.  &  M.  c.  1,  which 
was  passed  in  1602,  by  section  25,  pro- 
vided that  nothing  therein  contained 
should  extend  to  charge  any  hospital  for 
or  in  respect  of  the  sites  of  the  said 
hospital,  and  the  38  Geo.  3.  c.  5.  s.  29, 
enacted  that  all  such  lands  belonging  to 
any  hospital,  or  almshouse,  or  settled  to 
any  charitable  or  pious  use,  as  were 
assessed  in  the  fourth  year  of  the  reign 
of  their  late  Majesties,  Kmg  William  and 
Queen  Mary,  should  be  liable  to  be  . 
charged  to  land  tax,  and  that  no  other 
lands,  tenements,  or  hereditaments,  &c., 
then  belonging  to  any  hospital  or  alms- 
house  or  settled  to  any  charitable  or 
pious  uses  as  aforesaid,  should  be  charged 
to  land  tax  by  that  Act. 

27.  Section  25  of  the  said  Act,  38 
Geo.  3.  c.  5,  provides  that  nothiug  in 
that  Act  contained  shall  extend  to  charge 
(inter  alia)    bxlj  hospital   in   England, 


Wales  or  Berwick-upon-Tweed,  for,  or 
in  respect  of,  the  sites  of  the  aaid 
hospital,  or  any  of  the  buildings  within 
the  wallB  or  limits  of  the  said  hospital,  or 
to  charge  any  hospital  or  almshouse  in 
England,  Wales  or  Berwick-upon-Tweed, 
for  or  in  respect  only  of  any  rents  or 
revenues,  which  on  or  before  the  said 
25th  of  March,  1693,  were  payable  to  the 
said  hospital  or  almshouse,  being  to  be 
received  and  disbursed  for  the  immediate 
support  and  relief  of  the  poor  of  the  said 
hospital  or  almshouse  only.  And  by 
section  26  it  is  provided  that  no  tenants 
that  hold  and  enjoy  any  lands  or  houses 
or  other  grant  from  the  said  hospitals  or 
almshouses,  do  claim  or  enjoy  any  free- 
dom, exemption,  or  advantage  hj  this 
Act,  but  that  all  the  houses  and  lands 
which  they  so  hold,  shall  be  rated  and 
assessed  for  so  much  as  they  are  yearly 
worth  over  and  aboye  the  rents  reserved, 
and  payable  to  the  said  hospitals  or  alms- 
houses, to  be  received  and  disbursed  for 
the  immediate  support  and  relief  of  the 
poor  of  the  said  hospitals  and  alms- 
houses. 

The  question  for  the  opinion  of  the 
Courtis — 

Whether  the  land  in  possessioa  of  the 
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plaintiff  is  liable  to  be  charged  and 
assessed  by  the  Land  Tax  Commissioners 
to  the  land  tax. 

If  the  Coort  shall  answer  this  question 
in  the  affirmative,  jadgment  is  to  be  en- 
tered for  the  defendants,  with  costs. 

K  in  the  negative,  then  judgment  is  to 
be  entered  for  the  plaintiff  for  2271,  5«.  lOd. 
with  costs. 

The  Qaeen's  Bench  Division,  con- 
sisting of  Gockbam,  L.G.  J.,  and  Lash,  J., 
gave  judgment  in  favour  of  the  defen- 
dants. A  report  of  this  jud^ent  will  be 
found  in  46  taw  J.  Rep.  Q.B.  207. 

From  this  judgment  the  plaintiff  ap- 
pealed  to  the  Goii^  of  Appeal,  where  the 
judgment  was  reversed  by  the  unanimous 
judgment  of  James,  L.J.,  Baggallay,  L. J., 
Bramwell,  L. J.,  and  Brett,  L.J.  A  report 
of  this  Judgment  will  be  found  in 
46  Law  J.  E«p.  Q.B.  498. 

The  defendants  now  appealed  from  the 
last-mentioned  decision  (1). 

(1)  4  Will  &  M.  c  1.  enacts,  inter  alia,  *'  That 
noUiiiig  in  this  Act  contained  shall  extend  to 
charge  any  hospital  for  or  in  respect  of  the  site  of 
the  said  hoepitaL"  This  is  practically  re-enacted 
by  88  Geo.  3.  c  5.  s.  25,  which  is  as  follows : — 

ProYided  that  nothing  in  this  Act  contained 
shall  extend  to  charge  any  college  or  hall  in 
either  of  the  two  Universities  of  Oxford  or  Cam- 
bridge, or  the  Colleges  of  Windsor,  Eton,  Winton, 
or  Westminster,  or  the  Corporation  of  the 
Governors  of  the  Charity  iov  the  Relief  of  the  Poor 
Widows  and  Children  of  Clergymen,  or  the  College 
of  Bromley,  or  any  hospital  in  England,  Wales,  or 
Berwiek-npon-Tweed,  for  or  in  respect  of  the  sites 
of  the  sud  colleges,  halls  or  hospitals,  or  any  of 
the  buildings  within  the  walls  or  limits  of  the  said 

colleges,  halls  or  hospitals or  to  charge 

any  of  the  houses  or  lands  which  on  or  before  the 
flve-and-twentieth  day  of  March,  1693,  did  belong 
to  the  sites  of  any  college  or  hall  in  England, 
Wales  or  Berwick-upon-Tweed,  or  to  Christ's 
Hospital,  St.  Bartholomew,  Bridewell,  St.  Thomas 
and  Bethlehem  Hospitals,  in  the  City  of  London 
andborongh  of  Sonthwark,  or  any  of  them,  or  to  the 
Corporation  of  the  Governors  of  the  Charity  for 
the  Belief  of  the  Poor  Widows  and  Children  of 
Clexgymen,  or  the  College  of  Bromley ;  or  shall 
extend  to  charge  any  other  hospitals  or  alms- 
houses in  England,  Wales,  or  Berwick-upon- 
Tweed,  for  or  in  respect  only  of  any  rents  or 
revenues,  which  on  or  before  the  said  five-and- 
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Mr,  E.  OlarJce  (Mr.  0.  Lyon  with  him), 
for  the  appellants,  contended  that  it  was 
the  intention  of  the  Legislature  to  give 
the  exemption  from  land  tax  not  to  the 
land,  bnt  to  the  hospital  qua  hospital. 
The  sites  are  exempted,  because  they  are 
the  sites  of  hospitals,  and  when  the 
reason  for  the  exemption  ceases  the 
exemption  ceases  also.  In  Novella  v. 
Toogood  (2),  Abbott,  O.J.,  in  reference  to 
the  protection  of  an  ambassador,  lays 
down  the  general  rule  that  '*  an  exemp- 
tion  from  the  burthens  borne  by  other 
subjects  ought  not  to  be  eranted  in  a 
case  to  which  the  reason  of  the  exemp- 
tion does  not  apply."  The  tax  and 
exemption  are  persoDal.  In  Qrant  v. 
Atftle  (3),  Lord  Loughborough  explains 
that  the  tax  is  on  persons  in  respect  of 
their  occupation  of  land.  The  tax  is 
leyied  on  all  landowners,  but  is  sus- 
pended 88  to  certain  landfl  so  long  only 
as  they  are  occupied  by  the  hospitals. 
The  exemption  is  analogous  to  that 
which  excuses  persons  from  service  as 
sheriff  or  on  juries  so  long  as  they  are 
practising  members  of  certain  profes- 
sions.    The  two  sections  25  &  29  roust 


twentieth  day  of  March,  1693,  were  payable  to 
the  said  hospitals  or  almshouses,  being  to  be  re- 
ceived and  disbursed  for  the  immediate  use  and 
relief  of  the  poor  of  the  said  hospitals  and  alms- 
houses only." 

Section  20.  "Provided  always,  that  all  such 
lands,  revenues  or  rents  belonging  to  any  hospital 
or  almshouse,  or  settled  to  any  charitable  or  pious 
use,  as  were  assessed  in  the  fourth  of  the 
reign  of  their  late  Migesties,  King  William 
and  Queen  Mary,  shall  be  and  are  hereby  ad- 
judged to  be  liable  to  be  charged  towards  the 
payment  of  this  present  aid.  And  that  no  other 
lands,  tenements  or  hereditaments,  revenues  or 
rents  whatsoever,  then  belonging  to  any  hospital 
or  almshouse,  or  settled  to  any  charitable  or  pious 
uses  as  aforesaid,  shall  be  charged,  taxed  or 
assessed  by  virtue  of  this  present  Act  towards  the 
said  sum  to  be  raised  in  England,  Wales  and 
Berwick-upon-Tweed  as  aforesaid:  anything 
herein  contained  to  the  contrary  notwith 
standing." 

38  G«o.  3.  c.  5,  was  made  perpetual  by  38  Geo. 
3.  c.  60. 

(2)  1  B.  &  C.  563. 

(3)  2  Dougl.  722. 
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be  read  together,  and  the  proviso  in 
section  29  must  be  taken  as  limited  to 
cases  nnder  section  25.  Even  though  it 
be  held  that  the  exemption  is  perpetual 
as  regards  the  sites  of  the  hospitals  spe- 
cificallj  enumerated  in  section  25,  that  is 
not  so  as  regards  the  sites  of  other 
hospitals  therein  generally  referred  to. 
The  point  is  new,  and  has  never  before 
been  the  subject  of  express  legal  deci- 
sion ;  though  Willes,  J.,  in  the  Earl  of 
Colchester  v.  Kewney  (4)  anticipated  that 
the  question  must  some  day  be  raised, 
and  shortly  gave  the  arguments  on  both  * 
sides. 

The  Solicitor-General  andJAfr.^LttmZey 
Smithy  for  the  respondent. — If  section  29 
stood  alone  it  could  not  be  argued  that 
the  exemption  was  not  perpetual.  That 
section  provides  that  all  lands  not 
charged  with  land  tax  at  a  certain  date 
shall  not  be  chargeable  in  future.  This 
land,  though  no  longer  a  site  of  a 
hospital  within  section  25,  was  not 
assessed  then,  and  therefore  is  still 
exempt.  The  appellants'  contention 
would  lead  to  the  conclusion  that  the 
lands  of  hospitals  are  exempt  perpetually 
unless  they  have  been  the  sit€».  The 
reason  of  the  exemption  has  not  ceased. 
When  a  hospital  is  removed,  the  new 
site  does  not  acquire  any  exemption  from 
land  tax.  The  hospital  must  therefore 
either  pay  land  tax  after  removal  or  buy 
land  for  the  new  site  on  which  the  land 
tax  has  been  redeemed  at  a  high  price. 
If  therefore  it  were  held  that  the  old  site 
on  sale  lost  its  exemption,  the  charity 
would  suffer  a  serious  loss. 

The  Lord  Chancellor. — The  question 
to  be  decided  by  your  Lordships  on  this 
appeal  is  an  extremely  short  one,  and 
the  argument,  as  it  appears  before  you, 
is  condensed  into  a  very  narrow  com- 
pass. The  Court  of  Appeal,  which  con- 
sisted of  four  Judges,  were  unanimously 
of  opinion  that  the  property  in  question, 
which  was  formerly  the  site  of  a  hos- 
pital, but  was  no  longer  so,  having  ob- 
tained its  exemption  from  the  land  tax, 
took  that  exemption   still;  and   I   own 

(4)  36  Law  J.  Bep.  Exch.  172 ;  8.  e.  Law  B«p. 
2Esch.253. 


that  I  can  see  no  reason  whatever  to 
differ  from  the  decision  of  the  Coort  of 
Appeal. 

Now  I  think  the  view  which  has  been 
presented  on  behalf  of  the  respondent  is 
the  correct  one  ;  namely,  that  the  inten- 
tion and  the  operation  of  the  Act  of  Par- 
liament, though  it  is  not  perhaps  in  some 
respects  clear  in  every  word,  but  the  iu- 
tcDtion  and  the  effect  of  it,  was  to  impose 
a  charge  at  the  time  the  Act  was  passed, 
and  then  to  leave  the  charge  so  imposed 
where  the  charge  was  imposed,  and  as 
the  Act  passed  there  it  remained,  and 
where  the  Act  was  not  in  effect  to 
impose  a  charge  no  charge  could  take 
place,  and  nothing  since  has  been  done 
to  effect  a  charge. 

Looking  at  it  in  that  point  of  view, 
the  29th  section  is  perfectly  intelligible ; 
and  although  there  may,  as  between  the 
29th  section  and  the  25th  section,  be  a 
certain  amount  of  duplication  of  enact- 
ment, still  the  object  of  the  29th  section 
is  obvious :  **  All  such  lands,  revenues  or 
rents  belonging  to  any  hospital  or  alms- 
house, or  settled  to  any  charitable  or 
pious  use,  as  were  assessed  before  the 
4th  year  of  the  reign  of  their  late 
Majesties  King  WilJ^m  and  Queen 
Mary,  shall  be  and  are  hereby  adjudged 
to  be  liable  to  be  charged  towards  the 
payments  of  this  present  Act. 

Now  it  is  admitted  that  the  land  in 
question — the  land  as  to  the  taxability  of 
which  your  Lordships  have  to  express 
your  opinion — does  not  come  within  this 
part  of  the  29th  section,  because  it  was 
not  assessed  in  the  4th  year  of  the  reign 
of  William  and  Mary;  but  the  section 
then  continues:  "And  that  no  other 
lands,  tenements,  hereditaments,  reve- 
nues or  rents  whatsoever  then  belongiog 
to  any  hospital  or  almshouse,  or  settled 
to  any  charitable  or  pious  use  as  afore- 
said shall  be  charged,  taxed  or  assessed 
under  the  present  Act  towards  the  sam 
raised,  nothing  herein  contained  to  the 
contrary  notwithstanding."  Now  here 
we  have  other  land  which  was  then 
belonging  to  a  hospital,  and  therefore 
we  have  an  Act  of  Parliament  declaring 
with  regard  to  that  other  land  that  it 
shall  not  be  charged,  taxed  or  assessed 
by  virtue  of  this  present  Act^  and  that 
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wholly  irrespective  of  whether  it  con- 
tintied  to  be  or  does  not  continue  to  be 
land  for  the  preservation  or  nsed  for  the 
preservation  of  these  institntions. 

This  taxing  most  be  constmed  strictly. 
Yon  must  find  words  to  impose  the  tax, 
and  if  the  words  are  hot  found  which 
impose  the  tax,  it  is  not  to  be  imposed. 
Now  it  appears  to  me  that  so  far  from 
there  being  words  imposing  a  tax  here, 
you  have  words  which  it  is  clear  declare 
that  the  tax  is  not  to  be  imposed ;  and  I 
find  nothiug  to  shift  to  some  subsequent 
period  the  taxing  of  this  property,  or  in 
effect  to  make  this  Act  subservient  to  the 
purpose  of  imposing  a  tax  on  land  which 
in  the  first  instance  is  declared  to  be 
exempt  from  tax.  I  therefore  propose  to 
jour  Lordships  that  this  appeal  be  dis- 
missed with  costs. 

Lord  O'Hagan. — I  am  of  the  same 
opinion.  This  is  a  point  which,  although 
it  is  material,  and  it  is  certainly  very 
short,  I  think  is  clear.  We  feel  it  our 
duty  as  a  Court  of  construction  to  give 
effect  to  the  terms  of  an  Act  of  Parlia- 
ment if  that  Act  of  Parliament  is  clear, 
simple  and  unequivocal  in  its  terms,  and 
we  are  not  at  liberty  to  wander  beyond 
its  terms  or  to  contravene  its  intention. 
Now  here  we  have  an  Act  which  is  as 
plain  and  unequivocal  in  its  terms  as 
ever  came  before  your  Lordships.  The 
20th  section  of  the  Act  of  Greorge  the 
Third  is  not  open  to  two  constructions 
within  itself,  and  I  think  I  must  not 
pass  over  the  admission  of  the  very  able 
counsel  who  argued  the  case,  that  if  the 
29th  section  had  stood  alone  he  would 
not  have  argued  the  case.  That  section 
makes  the  matter  clear.  In  the  first 
place,  it  affirmatively  declares  the  lia- 
bility  of  certain  premises  to  taxation,  and 
tlien  in  negative  words  it  emphatically 
relieves  the  other  sets  of  premises  fi*om 
any  liability  whatever. 

Now  it  is  conceded  that  the  premises 
in  question  here  are  such  as  are  so  re- 
lieved from  liability,  and  therefore  it 
does  not  seem  to  me  possible,  having 
that  section  before  our  eyes,  that  we 
should  differ  from  the  unanimous  deci- 
sion of  the  Court  of  Appeal.  If  it  had 
been  an  appeal  from  my  own  Court,  I 
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should  have  had  no  doubt  at  all  in  the 
case;  but  then  I  should  have  taken  a 
different  view  of  it.  All  we  have  heard 
in  the  way  of  argument  is  this, — there 
has  not  been  any  attempt  to  construe  the 
29th  section  according  to  the  view  of  the 
appellants,  but  there  has  been  an  attempt 
to  connect  the  29th  section  with  the  25th 
section,  and  to  say  that  the  25th  section 
deals  with  the  subject-matter  of  the  29th 
section,  and  that  therefore  we  are  to 
forget  the  29th  section  altogether,  and* 
to  go  back  to  the  25th  section.  Now  I 
rather  agree  with  the  observation  of  the 
learned  counsel,  that  if  the  25th  section 
is  to  be  considered  partial  and  the  29th 
section  universal,  and  that  we  must 
choose  between  the  two,  that  we  should 
take  the  latter  and  more  extensive  sec- 
tion. I  do  not  think  that  it  is  necessary 
for  me  to  say  more  than  this,  that  there 
is  no  conflict  between  those  sections — 
absolutely  no  conflict  whatever — and  it 
does  not  follow  that  we  as  a  Court  of 
construction  should  fail  to  give  our 
attention  to  the  larger  section. 

As  to  the  policy  in  the  matter  which 
has  been  referred  to,  of  taxing  or  not 
taxing  these  institutions,  it  is  quite  rea- 
sonable to  suppose  that  these  exemptions 
may  have  been  made  for  the  purpose  of 
relieving  these  charitable  institutions, 
not  merely  for  the  time  but  permanently ; 
and  it  is  quite  plain  that  if  the  construc- 
tion put  upon  this  Act  by  the  decision  of 
the  Court  of  Appeal  is  not  the  correct 
construction,  it  is  perfectly  plain  that 
the  benefits  which  were  intended  to  be 
accorded  to  these  charities  would  be 
taken  from  them.  On  the  whole,  I  ap- 
prove of  the  decision  of  the  Court  ot 
Appeal,  and  I  think  that  this  appeal 
should  be  dismissed  with  costs. 

LoBD  Blackbubn. — I  am  of  the  same 
opinion.  The  Act  of  William  and  Mary, 
which  originally  imposed  this  tax,  gives 
in  the  25th  section  an  enumeration  of  the 
exemptions,  and  it  is  provided  that 
nothing  contained  in  this  Act  is  to  ex- 
tend to  charge  any  hospital  or  college 
(and  it  enumerates  a  considerable  num- 
ber of  hospitals  and  colleges  by  name, 
ending  with  the  college  at  Bromley), 
for  or  in  respect  of  the  sites  of  the  said 
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hospital,  80  that  in  general  words  the 
word  hospital  comes  in.  Then  it  goes 
on  to  say,  ''for  or  in  respect  of  the 
sites  of  the  said  college  or  hospital," 
and  then  it  provides  that  afterwards 
none  of  these  colleges  which  it  enume- 
rates or  any  hospital  shall  he  taxahle. 
Then  it  goes  on  to  provide  that  it  is 
not  to  extend  to  charge  any  other  hos- 
pital for  or  in  respect  of  the  rents  or 
revenues  payable  to  the  said  hospital 
or  almshouse  which  are  beinff  received 
and  disbursed  for  the  use  and  relief  of 
the  poor  of  the  said  hospital  and  alms- 
house only.  Then  the  Act  of  38  Greorge 
the  Third  was  passed,  making  it  per- 
petual; and  the  25th  section,  which 
IS  the  one  we  should  remember,  says: 
"  Provided  that  nothing  in  this  Act  con- 
tained shall  extend  to  any  college,  hall, 
in  the  universities  or  corporation  ;*'  and 
it  then  enumerates  them  all,  "or  any 
hospital  for  or  in  respect  of  the  sites  of 
the  said  hospital.*'  Then  we  come  down 
to  these  words,  *'  or  to  charge  any  lands 
or  houses  which  on  or  before  the  25th  of 
March,  1693,"  belonged  to  the  sites  of 
any  college,  hall  or  hospital  or  almshouse. 
Then  the  25th  section  further  provides 
that "  nothing  in  that  Act  contained  shall 
extend  to  charge  {inter  alia)  any  hospital 
in  England,  Wales  or  Berwick-upon- 
Tweed,  for  or  in  respect  of  the  sites  of 
the  said  hospital  or  any  of  the  buildings 
within  the  walls  or  limits  of  the  said 
hospital,  or  to  charge  any  hospital  or 
almshouse  in  England,  Wales  or  Ber- 
wick-upon-Tweed,  for  or  in  respect  only 
of  any  rents  or  revenues  which  on  or 
before  the  25th  of  March,  1693,  were 
payable  to  the  said  hospital  or  alms- 
house, being  to  be  received  and  disbursed 
for  the  immediate  support  and  relief  of 
^he  poor  of  the  said  hospital  or  alms- 
house only."  The  present  hospital  which 
you  are  now  dealing  with  was  not  one  of 
those  enumerated  hospitals.  It  did 
exist  before  1693.  It  came  within  the 
general  words  no  doubt,  and  it  is  said 
that  at  that  time  it  was  not  liable  to  be 
assessed  to  the  poor  rate,  because  it  was 
a  hospital,  as  there  stated,  or  site.  Now 
the  25th  section  of  the  Act  applies  thus 
far — that  is  to  say,  to  any  hospital  exist- 
ing at  the  time  of  the  Aiot  of  38  George 


the  Third,  whether  existing  in  William 
the  Third's  time  or  not ;  if  it  existed  at 
the  time  of  the  Act  of  38  George  the 
Third,  then  no  such  hospital  shall  be 
charged  with  respect  to  its  site.  The 
previous  enactments  had  been  to  the 
effect  that  a  large  sum  of  money  should 
be  imposed  upon  each  county,  and  that 
each  county  should  be  divided  into 
parishes  and  districts,  and  that  a  charge 
should  be  made  on  the  lands  or  on  the 
persons  who  occupy  the  same ;  and  the 
25th  section  exempts  a  hospital  with  re- 
spect to  its  site.  Now  if  the  hospital 
is  not  charged,  nobody  else  would  be 
chargeable,  because  in  the  nature  of 
things  a  college  or  hospital  must  be  a 
site,  and  the  land  tax  would  not  be  im- 
posed upon  it ;  but  when  it  ceased  to  be 
so,  unless  there  is  some  other  exemption, 
it  would  be  as  liable  as  the  lands  to  be 
taxed  under  the  previous  enactment ; 
bat  in  this  enactment  any  college  or 
hospital  is  not  liable.  Now  I  confess  it 
seems  to  me  that  the  29th  section  most 
have  been  passed  with  a  view  of  meeting 
that,  because  it  says  that  it  is  enacted 
that  all  lands,  revenues  and  rents  be- 
longing to  a  hospital  or  almshouse  as 
were  assessed  in  the  4th  year  of  their 
late  Majesties  King  William  and  Qaeen 
Mary  shall  hereby  be  liable  to  be  charged 
— that  is  to  say,  all  lands  belonging  to 
any  college  or  hospital  which  were  not 
part  of  the  site,  and  the  moneys  derived 
therefrom,  which  shall  not  be  applicable 
to  the  relief  of  the  poor  of  the  said  hos- 
pital and  almshouse.  Then  it  enacts  in 
negative  terms  that  no  other  lands  be- 
longing to  any  other  hospital  or  alms- 
house,  or  settled  to  any  other  charitable 
or  pious  use  shall  be  charged  under  the 
Act,  or  assessed  towards  the  said  sum  to 
be  raised  by  the  Act.  Now  the  site 
which  is,  I  will  take  it,  the  site  of  a 
hospital  which  existed  in  the  reign  of 
William  the  Third,  and  which  then  had 
lands  forming  part  of  the  site  of  the 
hospital  cannot,  according  to  the  words 
of  this  Act,  be  liable.  ''And  no  other 
lands  whatsoever  then  belonging  to  it 
shall  be  charged  or  assessed  " — that  is  to 
say,  no  other  than  those  which  are 
already  taxed.  Now  this  hospital  was 
not  assessable  in  the  reign  of  WiUiara  ^^ 
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Third.  If  tlie  lands  are  assessable  in  that 
case,  if  jon  cliarge  the  lands  yon  charge 
the  person  occnpjing,  and  it  maj  be  and 
probably  was,  that  when  this  land  ceased 
to  be  occnpied  by  one  person  it  was 
occnpied  by  another ;  bnt  there  is  no- 
thing whatever  to  reimpose  the  charge 
on  me  land.  It  seems  to  me  therefore 
that  the  decision  of  the  Conrt  of  Appeal 
in  this  case  was  right. 

Lord  Gordon  concurred. 


Soliciton — Simpson  &  Palmer,  for  appellant ;  C. 
O.  HnmphrejB,  for  respondent 
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[IN  THE  COURT  OF  APPEAL.] 

(Appecd  from  the  Exchequer  Division.) 

1878     1 
Feb  27  I     ^^^  (eoseetUrix)  v.  harper.* 

Arhilration  —  Compulsory  Beference  — 
Oomnion  Law  Procedure  Act,  1854  (17  ^ 
18  Viet  c.  125),  8.  3. 

Where  it  appears  that  the  matter  in  dis' 
puie  in  an  action  consists  in  part  only  of 
masters  of  account,  the  Co^irt  or  Judge  may 
not  refer  the  whole  matter  compulsorUy 
under  17  ^  18  Vict.  c.  125.  s.  3. 

Therefore,  where  in  am,  auction  for  breach 
of  covenants  in  a  lease  to  repair  a/nd  to 
leave  the  premises  in  substantial  repair, 
the  defendant  denies  the  whole  of  the 
breaches,  thus  raising  a  question  as  to  his 
liahUity,  the  Court  has  no  jurisdiction  to 
refer  the  action  compulsorily  under  the  above 
section. — So  held  by  Cockburn,  L.C.J., 
Brett,  L.J.,  and  Cotton,  L.J. ;  Bram- 
WELL,  L.J.,  dubitante. 

This  was  an  action  for  breaches  of 
covenants  contained  in  a  lease  of  certain 
premises  by  the  plaintiff's  testator  to  one 
Nevill,  of  which  the  defendant  was  as- 
signee. 

The  covenants  aUeged  to  have  been 
broken  were : — 

*  Coram  Cockbnm,  L.O.J. ;  Bramwell,  L.J. ; 
Brett,  LJ^. ;  and  Ootton,  L. J. 

Vol.  47.— Q3.,  CP.  &  Exch. 


1.  TTo  repair  and  keep  in  repair. 

2.  To  paint  the  outside  of  the  premises 
once  in  uiree  years. 

3.  To  paint,  colour,  and  whiten  all  the 
inside  woodwork,  &c.,  once  in  every  seven 
years. 

4.  To  deliver  up  the  premises  in  good 
substantial  repair. 

The  plaintiff  delivered  a  schedule  of 
dilapidations.  By  way  of  defence  the 
defendant  denied  the  breaches,  alleging 
that  he  had  delivered  up  the  premises  at 
the  end  of  the  tenancy  in  proper  repair, 
and  that  he  had  duly  painted  according 
to  the  covenants,  and  denied  any  further 
liability. 

Issue  was  joined  on  the  25th  of 
January,  1878,  and  on  the  same  day  the 
plaintiff  took  out  a  summons  to  refer  the 
cause  to  the  Master  under  section  3  of  the 
Common  Law  Procedure  Act,  1854  (17 
&  18  Vict.  c.  125)  (1). 

The  summons,  which  was  opx)osed  by 
the  defendant,  was  heard  on  the  28th  of 
January,  1878,  and  by  adjournment  on 
the  1st  of  February.  The  Master  refused 
the  order  on  the  ground  that  the  case 
was  not  one  which  could  be  compulsorily 
referred. 

From  this  decision  the  plaintiff  ap- 
pealed to  Mr.  Justice  Field  m  chambers 
on  the  7th  of  February,  1878.  The 
learned  Judge  made  an  order  '*  that  the 
cause  be  referred  to  the  certificate  of  one 
of  the  Masters  of  the  Exchequer  Division 
under  the  statute  17  &  18  Vict.  c.  125, 
with  aU  the  powers  as  to  certifying  and 
amending  of  a  Judge  at  Nisi  Prius.  The 
costs  of  the  cause  and  the  costs  of  the 

(1)  By  17  &  18  Vict  c  126.  e.  8.  '/If  it  be 
made  to  appear  at  any  time  after  the  issuing  of 
the  writ  to  the  satisfacdon  of  the  Court  or  Judge 
upon  the  application  of  either  party,  that  the 
matter  in  dispute  consists  wholly  or  in  part  of 
matters  of  mere  account  whicn  cannot  con- 
veniently be  tried  in  the  ordinary  way ;  it  shall 
be  lawful  for  such  Ck)urt  or  Judge,  upon  such 
application  if  they  or  he  think  fit  to  decide  such 
matter  in  a  summary  manner,  or  to  order  that 
such  matter  either  wholly  or  in  part  be  referred 
to  an  arbitrator  appointed  by  the  parties  or  to  an 
officer  of  the  Court,  upon  such  terms  as  to  costs 
and  otherwise,  as  such  Court  qr  Judge  shall  think 
reasonable;  and  the  decision  or  order  of  such 
Court  or  Judge  or  the  award  or  certificate  of  such 
referee  shall  be  enforceable  by  the  same  process  as 
the  finding  of  a  jury  upon  the  matter  referred.** 

3E 
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referenoe  to  be  in  the  discretion  of  tlie 
Master." 

Against  this  order  the  defendant 
appealed  to  the  Exchequer  Division  by 
motion  on  the  18th  of  February,  1878. 
The  Divisional  Court  refused  to  set  aside 
the  order  of  Field,  J.,  and  against  this 
decision  the  present  appeal  was  brought. 

Oharlea  BuaseU  and  B.  V.  WiUiams^  for 
the  defendant. — The  3rd  section  of  the 
Common  Law  Procedure  Act,  1854,  only 
enables  the  Judge  to  refer  matters  of 
account ;  not  a  question  of  liability.  The 
defendant  wishes  to  have  the  question  of 
liabilitv  decided  by  a  jury.  Then  at  the 
trial  if  a  question  of  qttantum  arises,  the 
Judge  can  refer  it.  This  case  is  exactly 
like  an  action  of  ejectment  for  breach 
of  covenants  to  repair. 

SiUa,  for  the  plaintiff.— The  plaintiff 
does  not  wish  to  have  two  trials.  To  go 
first  to  Nisi  Prius  would  be  a  great  ex- 
pense. He  has  delivered  a  schedule  of 
dilapidations,  which  is  in  point  of  fact 
his  case,  and  cannot  be  tried  before  a 
jury.  There  are  two  questions : — ^whether 
the  premises  were  kept  in  repair,  and 
whether  they  were  given  up  in  repair. 
On  each  point  a  number  of  breaches  are 
alleged,  and  directly  one  breach  is  proved 
the  question  becomes  one  of  account.  The 
8rd  section  is  meant  to  meet  such  a  case. 
If  there  is  a  question  of  account  involved, 
the  Judge  can  refer  the  whole  cause. 

[Bebtt,  L.J. — Suppose  the  defence  in- 
cluded a  denial  of  the  contract,  could  the 
Judge  compulsorily  refer  the  case  under 
section  3  ?] 

Yes.  It  has  always  been  the  practice 
to  refer  actions  which  involve  questions 
of  account,  even  though  there  may  be 
something  besides  the  account  to  try. 
InsuU  V.  Moojen  (2)  ;  Browne  v.  Em- 
erson  (3) ;  Oummins  v.  Birkett  (4) ; 
Angell  v.  Felgate  (5);  Imhofv.  Sutton  (6); 

(2)  8  Com.  B.  Rep.  NJ3.  869 ;  a.  c.  27  Law  J. 
Rep.  C.P.  76. 

(8)  17  Com.  B.  Rep.  861 ;  8.  c  26  Law  J.  Rep. 
C.P.  104. 

(4)  8  Hurl.  &  N.  166 ;  B.  c.  27  Law  J.  Rep.  Exch. 
216. 

(6)  7  Hurl  &  N.  896;  s.  c  81  Law  J.  Rep. 
Exch.  41. 

(6)  36  Law  J.  Rep.  CJ>.  130 ;  a,  c.  Law  Rep. 
2  C.P.  186. 


The  Btrminghcm,  and  StaffordsJdre  Oas 
Oomfcmy  v.  BatcUff  (7). 

OocKBURN,  L.C.J. — I  am  sorry  to  say  I 
am  of  opinion  that  the  judgment  of  the 
Exchequer  Division  should  be  reversed. 
When  we  are  told,  as  I  believe  the  truth 
is,  that  the  practice  generally  in  vogue  is 
one  with  which  the  order  of  the  Ex- 
chequer Division  is  consistent,  I  cannot 
think  that  sitting  here  as  a  Court  of 
Appeal,  we  ought  to  consider  that  a  suf- 
ficient reason  to  induce  us  to  desist  from 
reversing  an  order  consistent  with  that 
practice,  if  on  a  view  of  the  statutory 
powers  of  reference  we  come  to  the  con- 
clusion that  the  Court  had  no  power  to 
make  the  order  in  the  individual  instance, 
and  therefore  not  in  other  cases  of  the 
same  character.  We  must  see  what  is  the 
true    and    proper    construction    of   the 
statute.     When  we  look  at  what  it  is, 
there  appears  to  be  but  one  construction. 
Where  there  are  items  of  account  to  be 
gone  into,  the  parties  are   not    to  be 
brought  to  an  expensive  form  of   liti- 
gation, before  a  jury,  but  a  summary 
procedure  is  to  be  resorted  to,  and  the 
Court  or  Judge  can  send  the  matter  to 
an  arbitrator.     The  3rd  section  is  this : 
'*  If  it  be  made  to  appear,  at  any  time  after 
the  issuing  of  the  writ,  to  the  satis&tction 
of  the  Court  or  Judge,  upon  the  appli- 
cation of  either  party,  that  the  matter  in 
dispute  consists  wholly  or  in   part   of 
matters  of  mere  account  which  cannot 
conveniently  be    tried  in  the   ordinary 
way,  it  shall  be  lawful  for  such  Court  or 
Judge  upon  such  application,  if  they  or 
he  think  fit,  to  decide  such  matter  in  a 
summary  manner,  or  to  order  that  such 
matter,  either  wholly  or  in  part  "  (words 
corresponding  to  the  earlier  part  of  the 
section), "  be  referred  to  an  arbitrator  ap- 
pointed by  the  parties,  or  to  an  ofi&cer  of 
the  Court."     That  shews  that  the  Legis- 
lature meant  that  when  the  matter  in 
dispute  involves  mere  matter  of  account, 
then  it  is  competent  to  the  Court  to  send 
the  whole  matter  for  the  decision  of  the 
arbitrator.     But  when  it  is  only  in  part 
a  matter  of  account  and  quoad  the  rest  a 
matter  of  fact  or  law,  the  latter  part  is 

(7)  40  Law  J.  Rep.  £zch.  136 ;  s.  c.  Iaw  Rep. 
6  Exch.  224. 
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not  a  proper  subject  of  the  order,  but  the 
order  must  be  limited  to  the  questions  of 
account.  It  is  competent  to  the  Court 
or  Judge  to  look  and  see  how  much  of 
the  case  they  can  dispose  of  by  reference, 
and  in  case  part  is  a  matter  of  account, 
they  can  refer  that  and  leave  the  rest  to 
take  its  ordinary  course. 

It  is  not  the  intention  of  the  Act  to 
take  away  from  the  parties  the  right  of 
having  their  cases  tried  by  a  jury  when 
not  matters  of  account.  I  do  not  say 
that  a  trial  by  jury  is  the  best  form  of 
litigation  here.  If  the  parties  are  wise 
th^  will  probably  agree  to  a  reference. 

But  the  law  allows  a  trial  by  jury  in  all 
cases,  unless  the  right  is  taken  away  by 
statutory  powers  of  reference.  We  must 
see  if  that  is  so  here.  There  is  a  pre- 
liminary question  before  we  come  to  the 
question  of  account  at  all.  Non  constat 
that  the  case  ,will  ever  come  to  an  en- 
quiring into  accounts.  The  defendants 
may  not  have  broken  their  contract,  and 
the  question  of  account  may  not  arise. 
Therefore  we  cannot  take  away  the  right 
of  the  defendant  to  have  the  cause  tried, 
for  there  are  questions  to  be  disposed  of 
which  cannot  be  referred  to  an  arbi- 
trator. 

It  seems  to  me,  also,  when  we  deal 
with  the  minor  question  (namely,  whether 
the  order  was  rightly  made,  supposing  it 
could  have  been  made),  we  must  say  that 
it  was  not :  whether,  therefore,  we  give 
a  wide  or  a  narrow  construction  to  the 
section,  I  think  that  the  order  should  not 
have  been  made. 

Beamwell,  L.J.— As  the  Lord  Chief 
Justice  and  my  brothers  are  of  opinion 
that  it  was  not  competent  to  the  Judge 
to  make  this  order,  I  do  not  wish  to 
disagree,  but  I  have  no  confident  opinion 
on  the  subject,  and  I  don't  quite  like  to 
say  positively  that  it  is  so.  No  doubt 
there  has  been  a  ^od  deal  of  practice 
the  other  way,  possibly  under  the  paternal 
power  which  the  Court  exercises  in 
chambers;  possibly  without  looking  at 
the  Act.  But  I  do  not  know  whether  the 
Act  would  not  justify  the  reference  of  a 
case  containing  a  question  of  account, 
when  the  defence  really  is,  '^  I  don't 
owe  the  money :  and,  if  I  do,  I  question 
tho  amount." 
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Therefore  I  cannot  absolutely  say 
there  is  no  jurisdiction  to  make  the 
order ;  but  I  think  it  would  have  been 
better  if  it  had  not  been  made,  since  there 
are  the  substantive  questions  to  be  deci- 
ded. Are  these  premises  out  of  repair  P 
and  have  the  covenants  been  broken? 
And  I  must  say  I  do  not  think  the  case 
necessarily  involves  a  second  enquiry  if 
these  questions  are  answered  in  the 
affirmative.  The  surveyor  examines  the 
premises  and  comes  and  gives  his  evi- 
dence as  to  the  state  they  were  in,  and 
gives  a  general  statement  of  the  amount 
of  damage,  and  is  cross-examined  in  a 
general  way ;  and  I  do  not  see  why  every 
part  of  the  action  should  not  be  properly 
tried  by  a  jury. 

As  the  defendant  objected  to  a  refe- 
rence, the  order  had  certainly  better  not 
have  been  made,  and  I  must  say  I  am 
sorry  to  see  a  third  appeal  in  so  trumpery 
a  matter. 

Bbeit,  L.J. — I  am  of  opinion  that  this 
is  an  order  which  could  not  legally  be 
made.  A  compulsory  reference  cannot 
legally  be  ordered,  except  in  a  case  within 
the  terms  of  the  Common  Law  Pro- 
cedure Act,  and  I  do  not  think  this  case 
comes  within  those  terms.  If  we  are 
obliged  to  construe  the  Common  Law 
Procedure  Act  literally,  I  confess  I  have 
always  thought  that  the  interpretation 
put  on  section  3  by  the  Lord  Chief 
Justice  is  the  right  one.  If  part  of  a 
cause  consists  of  mere  matters  of  account 
and  another  part  does  not,  the  proper 
order  is  to  refer  that  part  which  does,  and 
not  that  part  which  does  not.  I  believe 
a  practice  has  grown  up  and  has  existed 
for  many  years  at  chambers,  by  which,  if 
part  of  the  action  is  mere  matter  of 
acconnt,  and  the  rest  cannot  be  con- 
veniently tried  by  a  jury,  an  order  is 
made  referring  the  whole  cause.  I  do 
not  think  it  is  necessary  to  decide  whe- 
ther under  those  circumstances  the  order 
might  not  be  made. 

But  in  this  case  there  cannot  be  a  com- 
pulsory reference,  for  no  part  of  the  cause 
IS  matter  of  mere  account.  The  whole 
liability  of  the  defendant  is  denied.  It 
seems  to  me  that,  in  the  case  of  each 
item,  a  compound  question  arises ;  first, 
whether  the  defendant  is  liable;  and, 
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secondly,  if  so,  what  is  the  amount  of  his 
liability.  There  may  be  a  question  of 
account,  but  in  each  case  there  is  also  the 
question  of  liability.  Whenever  the  de- 
fendant denies  his  liability,  then,  though 
if  he  were  liable  the  case  would  be  a 
matter  of  account,  yet  there  cannot  be  a 
compulsory  reference  by  a  Judge  before 
trial.  At  the  trial,  the  question  of  com- 
pulsory reference  comes  under  the  Judi- 
cature Acts.  To  express  myself  shortly 
as  to  the  present  case,  part  may  be 
matter  of  account,  but  no  part  is  mere 
matter  of  account,  and  whenever  that 
is  the  case,  there  can  be  no  compulsory 
reference. 

Cotton,  L.J. — I  a^e  with  what  has 
been  said  by  the  Lord  Chief  Justice  and 
Lord  Justice  Brett.  If  we  had  been 
shewn  that  in  other  cases  similar  orders 
had  been  made,  and  had  been  for  a  series 
of  years  maintained  by  the  Courts,  I 
should  have  had  considerable  doabts. 
But  it  seems  that  in  all  the  cases  the  de- 
fendant's liability  was  admitted  as  to 
some  amount,  and  the  question  was  as  to 
the  quantum.  But  here  the  defendant 
says,  "  I  deny  your  right  to  go  into  the 
question  of  account  at  all ; ''  and  until 
his  liability  is  established,  there  is  no 
necessity  to  go  into  the  qua/ntum  at  all. 
It  seems  that  some  of  the  items  are  items 
of  mere  decoration,  and  not  repairs. 
There  are  covenants  to  paint  and  paper 
once  in  seven  years.  If  the  defendant 
has  done  that,  no  question  of  account 
arises  as  to  the  painting  and  papering. 

The  first  question  to  be  decided  is, 
whether  there  is  any  question  as  to  qtmn- 
turn.  Till  that  is  decided,  there  is  no 
matter  of  mere  accoant  to  be  settled  be- 
tween the  parties ;  and  I  am  of  opinion 
that  to  justify  a  reference  there  must  be 
some  question  of  account  independent 
of  the  question  of  liability.  I  am,  there- 
fore, of  opinion  that  this  order  must  be 
discharged.  The  costs  of  this  appeal  and 
of  the  former  proceedings  to  be  costs  in 
the  cause. 

Order  discharged. 

Solicitors  —  Dod    &    LongstaflFe,    for    plaintiff; 
Harper,  Broad  &  Battcock,  for  defendant. 


[IN  THE  HOUSE  OF  LORDS.] 
^  Q^^       r  EH0DE8  {plairkttff  m  error)  v. 


May  4.    ] 


FOBWOOD  AND   PATON  ((ic/w- 

dants  in  error). 


Oontract — Agency — Control  over  Pro- 
perty— Sale  of  Subject  Matter  of  the 
Agency. 

An  agreement  was  entered  into  between 
F.f  a  broker y  and  E.,  a  coUiery  owner,  **w 
consideration  of  the  services  and  payments 
to  be  mutually  rendered,'*  that  F.  should 
axit  as  Bt*s  agent  at  Liverpool  for  the  sale 
of  his  coals  for  seven  years.  It  tvas  stipu- 
lated that  B.  should  not  employ  any  other 
agerd  at  Liverpool;  that  F.  should  not  act 
as  agent  for  any  other  principal ;  that  the 
rates  aiid  terms  of  sales  should  be  under 
B.*8  control,  wod  that  if  F.  could  not  sell, 
or  if  B.  could  not  supply  a  certain  amount 
of  coal  within  the  year,  either  party  might 
put  an  end  to  the  agreement.  Before  the 
expiration  of  the  seven  years  B.  sold  the 
coUiery,  whereupon  F.  brought  a>n  action 
against  him  for  breach  of  the  agreement: — 
Held,  that  the  a>ction  was  not  muintavnoMe, 
for  thai  the  a^freement  merely  bound  R. 
to  employ  F.  as  his  agent  for  the  sale  of 
su>ch  coal  as  he  should  send  to  Liverpool, 
and  was  necessarily  determined  on  his 
parting  with  the  subject  matter  of  the 
agency. 

This  was  an  action  brought  by  the 
defendants  in  error,  who  were  ship- 
owners, shipbrokers  and  general  agents 
at  Liverpool,  against  the  plaintiff  in 
error,  who  was  the  proprietor  of  the 
Ris(»  Colliery  in  South  Wales,  to  re- 
cover damages  for  the  alleged  breach 
of  an  agreement  to  employ  them  as  his 
agents  for  the  sale  at  Liverpool  of  coal 
from  his  colliery  for  a  term  of  seven 
years,  and  for  commission. 

The  agreement  was  dated  the  2'ith  of 
September,  1869,  and  was  (so  fieir  as  is 
material)  as  follows : — "  In  consideration 
of  the  services  and  payments  to  be  ma- 
tually  rendered,"  it  is  hereby  agreed 
between  the  parties  hereto  as  follows : — 
I.  For  the  term  of  seven  years  from  the 
1st  day  of  November  next  Messrs.  Paton 
and  Forwood,  or  such  one  of  them  as 
shall  continue  to  carry  on  business  in  the 
name  of  that  firm  at  Liverpool,  shall  and 
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will  be  the  agents  of  Mr.  Rhodes  at 
Liverpool  for  the  sale  of  the  coals  of  all 
kinds  prodnoed  at  the  Bisoa  collieries, 
subject  nevertheless  to  the  determination 
of  snch  agency  in  manner  hereinafber 
mentioned.  2.  Daring  the  continuance 
of  such  agency  Mr.  Rhodes  will  not  employ 
any  other  agent  for  the  sale  of  coals  in 
the  port  of  Liverpool,  save  in  respect  of 
contracts  now  existing,  all  of  which  are 
expressly  exempted  from  this  agreement. 

3.  That  the  rates  at  which  coal  is  to  be 
sold,  and  all  special  terms  with  respect 
thereto,  and  the  purchases  and  amount 
of  credit  in  the  case  of  sales,  other  than 
for  cash,  are  to  be  subject  to  the  approval 
of  Mr.  Rhodes,  as  are  also  the  rates  to  be 
charged  for  shipping  or  delivery  of  coals. 

4.  That  Messrs.  Forwood  <fc  Paton  will 
not  during  the  continuance  of  their 
agency  act  as  agents  for  the  sale  of  any 
other  steam  coal  without  the  written 
consent  of  Mr.  Rhodes  to  be  obtained 
for  each  transaction.  5.  That  the  com- 
mission for  the  agency  hereby  created 
shall  be  at  the  rate  of  BZ.  per  cent,  on  all 
approved  sales,  to  attach  on  the  passing 

of  the    contract "6.    That    the 

agent's  amounts  for  commission  are  to  be 

settled  quarterly." "7.  That  in 

case  during  the  first  or  any  subsequent 
year  of  the  agency  hereby  created, 
reckoning  from  the  1st  of  November  to 
the  Ist  of  November,  Messrs.  Forwood, 
Paton  h  Go.  shall  not  have  bona  fide  sold 
60,000  tons  of  coal  on  Mr.  Rhodes*  ac- 
count, in  conformity  with  the  terms  of 
this  contract,  it  shall  be  lawful  for  Mr. 
Rhodes,  at  any  time  prior  to  the  1st  of 
May  in  the  then  ensuing  year,  to  determine 
the  said  agency  at  the  expiration  of  six 
months  from  the  delivery  of  a  notice  in 
writing  to  that  effect,  either  personally 
or  by  sending  the  same  by  registered 
post  letter,  to  the  office  for  the  time 
being  of  Messrs.  Forwood,  Paton  <fc  Co. 
And  in  the  event  of  Mr.  Rhodes  not 
being  able  to  supply  with  due  dispatch 
the  quantity  and  quality  of  coal  not  ex- 
ceeding 75,000  tons  in  all,  in  any  one 
year  which  may  have  been  sold  on  his 
account  in  conformity  with  the  terms  of 
their  contracts  (saving  the  case  of  strikes 
or  inevitable  accident),  it  shall  be  law- 
ful for  Messrs.  Forwood,  Paton  &  Co. 


in  like  manner  to  determine  their 
agency,  the  n^otice  in  such  case  to  be 
delivered  personally  or  sent  by  regis- 
tered letter  to  the  colliery  office  at  Risca.'' 
The  8th  clause  provided  that  disputes 
should  be  settled  in  manner  provided  by 
the  Common  Law  Procedure  Act. 

On  the  1st  of  March,  1873,  the  defen- 
dant contracted  to  sell  the  Risca  Colliery 
to  Messrs.  Watts  &  Co.,  who  took  posses- 
sion on  the  22nd  of  March,  1873,  and 
from  that  date  the  defendant  ceased  to 
have  any  control  over  the  sale  of  coals 
raised  at  the  Risca  Colliery,  and  from 
that  time  ceased  to  employ  the  plain- 
tiffs. 

At  the  trial  before  Denman,  J.,  at  the 
Spring  Assizes,  1874,  at  Liverpool,  a 
verdict  was  entered  by  agreement  for 
the  plaintiffs  for  the  damages  claimed, 
subject  to  be  reduced  or  vacated,  and  in- 
stead thereof  a  verdict  for  the  defendant 
or  a  nonsuit  entered,  subject  to  the  opi- 
nion of  the  Court  upon  a  special  case  to 
be  stated  by  an  arbitrator.  Upon  argu- 
ment  the  Court  of  Exchequer,  consisting 
of  Bramwell,  B.,  and  Cleasby,  B.,  gave 
judgment  for  the  defendant.  The  plain- 
tiffs appealed  to  the  Exchequer  Chamber, 
when  this  judgment  was  reversed  by  Lord 
Coleridge,  L.C.J.,  and  Lush,  J.,  and 
Archibald,  J. ;  Keating,  J.,  and  Quain,  J., 
dissenting.  The  case  was  then  brought 
up  by  error  to  the  House  of  Lords. 

Mr,  Benjamin  and  Mr,  Patchett,  for  the 
defendant  (the  plaintiff  in  error),  con- 
tended that  the  contract  was  unilateral, 
and  amounted  to  a  contract  by  the  plain- 
tiffs  to  be  agents,  but  did  not  bind  the 
defendant  to  supply  them  with  any  goods 
to  act  upon ;  that  the  plaintiffs'  construc- 
tion varied  the  agreement  in  that  on  their 
construction  it  was  as  if  the  defendant 
had  expressly  stipulated  to  send  coals  to 
Liverpool ;  that  if  the  defendant  was  not 
bound  to  send  coals  to  Liverpool  there 
was  a  cause  of  action ;  that  the  term 
mentioned  amounted  to  no  more  than 
fixing  how  long  the  agency  was  to  con- 
tinue— that  is,  that  for  seven  years,  or 
until  notice,  the  defendant  might  sell 
coal  at  Liverpool  through  no  other 
agent;  lastly,  that  in  any  event  the 
plaintiffs  were  entitled  only  to  nominal 
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damages.  They  cited  Burton  v.  The 
Oreat  Northern  Bailway  Company  (1)>  and 
In  re  The  English  and  Scottish  Marine  In-- 
surance  Company ;  Maclure's  claim  (2). 

Mr,  Mamsty  and  Mr,  J,  C,  Bingham^ 
for  the  plaintiffs  (the  defendants  in 
error),  submitted  the  following  points : — 
That  the  agreement  being  for  a  period  of 
seven  years,  and  not  having  been  deter- 
mined according  to  the  terms  thereof, 
the  plaintiffs  were  entitled  to  the  agency 
for  the  unexpired  portion  of  the  period ; 
that  the  defendant,  by  ceasing  to  employ 
the  plaintiffs  as  agents,  and  by  disabling 
himself  from  retaining  the  plaintiffs  as 
agents  before  the  expiration  of  the  period, 
committed  a  breach  of  the  agreement; 
that  the  defendant  was  bound  to  supply 
76,000  tons,  or  at  least  60,000  tons,  of 
coal  per  annum,  and  that  the  plaintiffs 
were  entitled  to  have  the  damages  assessed 
accordiogly ;  that  if  not,  yet  the  defen- 
dant was  -bound  to  supply  such  a  quan- 
tity as  would  constitute  a  substantial 
performance  of  the  agreement.  They 
cited  8ta/rlvng  v.  Maitland  (3),  M^Intyre 
V.  Belcher  (4),  Churchward  v.  The 
Queen  (6). 

Mr,  Benjamin  was  not  called  on  to 
reply. 

The  Loed  Chaitcellob. — I  do  not 
think  that  any  of  your  Lordships  can 
have  any  doubt  as  to  the  decision  which 
the  House  ought  to  give  in  the  present 
case.  The  case  itself  lies  in  an  extremely 
short  compass.  As  regards  its  general 
history  it  may  be  stated  thus: — There 
is  a  colliery  owner  in  the  south  of  Wales 
who  is  anxious  to  place  the  produce  of 
his  colliery  in  the  most  advantageous 
way,  and  to  obtain  a  sale  for  the  coal 
taken  from  it  in  the  Liverpool  market, 
as  well  as  in  other  places.  He  enters 
into  an  agreement  with  certain  gentle- 
men in  Liverpool,  the  present  respondents. 
I  shall  have  to  refer  a  little  more  parti- 

(1)  9  Exch.  Rep.  607;   s.  c.  23  Law  J.  Rep. 
Exch.  184. 

(2)  39  Law  J.  Rep.  Chanc.  685  ;  s.  c.  Law  Rep. 
6  Chanc.  (App.)  737. 

(3)  6  B.  &  S.  840;  s.  c.  32  Law  J.  Rop.  Q.B.  1. 

(4)  14  Com.  B.  Rep.  N.S.  654  ;  s.  c.  32  Law  J. 
Rep.  C.P.  254. 

(6)  Law  Rep.  1  Q.B.  173. 


cularly  to  the  details  of  that  agreement 
afterwards,  but  the  outline  of  it  is  this — 
they  are  to  become  his  agents  for  the 
sale  of  the  coal  sold  in  Liverpool  for  a 
period  of  seven  years.  During  that  time 
ne  will  not  employ  any  other  agent  in 
Liverpool  to  sell  his  coal,  and  during  that 
time  they  will  not  act  as  agents,  without 
his  consent,  for  the  sale  of  any  other 
steam  coal.  They  are  to  be  paid  a  price 
for  their  services  by  a  percentage  upon 
the  value  of  the  coal  sold,  and  for  that 
price  they  are  to  undertake  all  the  ex- 
pense of  an  office,  and  of  advertising  and 
commending  the  coal  to  purchasers, 
which  may  have  to  be  incurred  in 
Liverpool. 

The  employment  commences  upon  that 
footing,  and  the  case  finds  clearly  that 
the  respondents  were  at  a  considerable  ex- 
pense in  bringing  the  coal  into  the  Liver- 
pool  market,  and  before-  the  notice  of 
purchasers.  As  a  matter  of  course,  that 
expense  would  naturally  be  incurred  to  a 
greater  extent  in  the  earlier  part  of  the 
term  of  seven  years  than  in  the  later 
part.  The  employment  therefore  during 
the  earlier  part  of  seven  years  would 
naturally  be  expected  to  be  less  remune- 
rative than  during  the  later  part  of  that 
period.  The  employment  went  on  for 
about  three  years  and  a  half.  At  the  end 
of  that  time  the  appellant  sold  his  col- 
lierv,  and  therefore  of  necessity  no  more 
coal  could  come  to  the  Liverpool  market 
with  regard  to  which  he  would  be  the 
principal  and  the  respondents  his  agents. 
That  of  course  was  a  very  considerable 
hardship  upon  the  respondents,  for  the 
reason  that  I  have  mentioned.  The  ex- 
pense which  would  fall  most  heavily 
upon  them  would  be  the  expense  in  the 
earlier  part  of  the  employment,  and  they 
were  deprived  of  the  commission  which 
they  might  have  earned  during  the  later 
years,  which  would  have  been  the  most 

gx)ductive  part  of  their  employment, 
ut  althou^  that  is  a  hardship  upon 
them  which  naturally  one  would  r^^t 
to  see  occur,  still  the  question  remains 
what  was  the  contract  entered  into  be- 
tweeen  the  parties,  and  has  there  been 
in  what  has  been  done  any  violation  oi 
that  contract  ? 
It  is  not  contended  that  there  has  been 
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any  Tiolation  of  any  express  term  in  any 
part  of  the  contract.  There  is  no  express 
term  in  the  contract  from  beginning  to 
ead  that  the  appellant,  the  colliery  owner, 
woald  send  any  coal  to  Liverpool^  or  any 
particular  quantity  of  coal  to  Liverpool, 
or  that  he  would  continue  for  any  parti- 
cular length  of  time  to  send  coal  to 
Liverpool.  As  regards  express  contract, 
there  is  a  complete  absence  of  anything 
of  that  kind. 

But  then  it  is  contended  that  there  is 
an  implied  contract  under  which  the 
appellant  was  bound  to  send  coal  to 
Liverpool,  and  that  he  has  disabled  him- 
self from  performing  that  implied  con- 
tract by  selling  the  colliery  out  of  which 
the  coal  might  have  come.  That  requires 
your  Lordships  to  look  at  the  whole  con- 
tract, and  to  discover  if  you  can,  whether 
there  is  any  such  implied  contract  as  is 


Tow  the  general  effect  of  the  contract 
is  this — ^Your  Lordships  will  observe  that 
it  commences  in  this  way — that  "  for  the 
term  of  seven  years  "  ^^Paton  8f  Forwood, 
or  such  of  them  as  shall  continue  to  carry 
on  business  in  the  name  of  that  firm  at 
Livenool,  shall  and  will  be  the  agents  of 
Mr.  Rhodes  at  Liverpool  for  the  sale  of  the 
coals  of  all  kinds  produced  at  the  Bisca 
coUieries."  I  stop  there  for  the  purpose 
of  saying  that  that  obviously  is,  and  in- 
deed it  was  admitted  to  be,  not  a  contract 
that  they  would  be  the  agents  of  Rhodes 
for  the  ^e  of  Risca  of  all  kinds  wherever 
the  sale  should  take  place,  but  that. they 
would  be  the  aeents  for  the  sale  in  Liver- 
pool of  such  of  the  coal  as  was  sold  in 
Liverpool ;  and  farther,  that  it  is  obviously 
a  contract  that  they  will  be  the  agents  of 
Rhodes  for  the  sale  of  coal  which  is  pro- 
daced  at  the  Risca  colliery  while  the 
Risca  colliery  is  his  propeHy,  because  if 
it  is  the  property  of  another  person  they 
could  not  be  the  agents  of  Rhodes  for  the 
sale  of  coal  which  did  not  belong  to 
Rhodes. 

Farther  than  that,  the  contract  is  that 
they  will  thus  be  the  agents  of  Rhodes 
for  seven  years,  with  this  important  qua- 
lification, "  subject  nevertheless  to  the 
determination  of  such  agency  in  manner 
hereinafter  mentioned."  You  are  there- 
fore informed  at  the  commencement  that 


although  there  is  a  fixed  term  stated — 
namely,  seven  years — means  are  provided 
in  a  subsequent  part  of  the  contract  for 
terminating  the  agency. 

Then  there  are  two  engagements,  one 
upon  the  side  of  Rhodes  and  the  other 
upon  the  side  of  Porwood,  and  they  are 
the  onlv  two  express  engagements  which 
I  find  m  the  contract.  With  regard  to 
Rhodes,  the  express  engagement  on  his 
part  is  in  the  second  clause:  ^'During 
the  continuance  of  such  agency  Mr. 
Rhodes  will  not  employ  any  other  agent 
for  the  sale  of  coals  in  the  port  of  Liver- 
pool save  in  respect  of  contracts  now 
existing,  all  of  which  are  expressly 
exempted  from  this  agreement.''  That 
is  all  which  he  actually  and  openly  con- 
tracts for.  He  ties  his  hand  against 
having  any  other  agent  for  the  sale  of 
coal  in  the  port  of  LiverpooL  The  ex- 
press contract  on  the  part  of  Forwood, 
JPaton  &  Go.  is  in  the  fourth  paragraph. 
"  Forwood,  Paton  &  Co.  will  not  durmg 
the  continuance  of  their  agency  act  as 
agents  for  the  sale  of  any  other  steam 
eoal  without  the  written  consent  of  Mr. 
Rhodes,  to  be  obtained  for  each  transac- 
tion." It  is  a  correlative  contract  on 
their  part,  ne^tive  also  in  its  aspect, 
that,  as  he  will  not  employ  any  other 
agent,  so  they  will  not  act  for  any  other 
principal.  Now  I  ask  your  Lorddiips  at 
this  point  to  consider,  if  the  contract  had 
stopped  here,  what  would  have  been  the 
result  ?  Both  parties  would  have  been 
tied  and  bound  for  seven  years,  the  one 
not  to  employ  another  agent,  the  other 
not  to  act  for  another  principal. 

Then  it  appears  to  have  occurred  to 
them,  naturally  enough,  to  consider, — ^but 
what  if  the  agency  produces  no  fruit  to 
the  agents  ?  Or  what  if  the  agents  are 
not  able  to  act  with  the  energy  which  the 
principal  expects  ?  Is  this  state  of  things 
to  go  on  for  seven  years  in  this  case  ? 
And  then  to  deal  with  that  your  Lord- 
ships  find  that  the  seventh  clause  is 
introduced,  providing  that  if  *'  during 
the  first  or  any  subsequent  year  of  the 
agency  hereby  created,  Forwood,  Paton 
&  Co.  **  shall  not  have  bona  fide  sold 
50,000  tons  of  coal  on  Mr.  Rhodes' 
account,  in  conformity  with  the  terms  of 
this  contract "   (that  is  to  say,  sold  at 
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prices  of  -which  the  principal  would 
approve),  "it  shall  be  lawfal  for  Mr. 
Rhodes,  at  any  time  prior  to  the  first  day 
of  May  in  the  ensuing  year,  to  determine 
the  said  agency  at  the  expiration  of  six 
months  from  the  delivery  of  a  notice  in 
writing  to  that  eflfect."  And  on  the 
other  hand,  "  in  the  event  of  Mr.  Rhodes 
not  being  able  to  supply  with  due  dispatch 
the  quantity  and  quality  of  coal  ex- 
ceeding "  (not  60,000  tons),  but  "  75,000 
tons  in  all  in  any  one  year  which  may 
have  been  sold  on  his  account  in  con- 
formity with  the  terms  of  this  contract 
(saviug  the  case  of  strikes  or  inevitable 
accident),  it  shall  be  lawful  for  Messrs. 
Porwood,  Paton  &  X3o.  in  like  manner  to 
determine  their  agency."  Therefore 
there  is  not  an  absolute  contract  to 
employ  no  other  agent  during  seven 
years,  and  an  absolute  contract  to  act  for 
no  other  principal  for  seven  years,  but  a 
contract  of  that  kind  subject  to  deter- 
mination  in  the  manner  mentioned,  the 
mode  of  determination  being  that  which 
I  have  read,  a  power  to  the  principal  to 
resile,  if  his  agent  cannot  sell  at  prices 
approved  by  him  60,000  tons  of  coal  in 
the  year,  and  a  power  to  the  agent  to  re- 
sile if  the  principal  cannot  supply  him  in 
any  year  with  75,000  tons  of  coal,  which 
can  be  sold  at  those  prices. 

That  is  the  protection  which  the  parties 
htfve  provided  for  themselves  with  refer- 
ence to  the  duration  or  the  continuance 
of  this  agreement.  Now  I  ask,  the 
parties  having  provided  this  kind  of  pro- 
tection for  themselves,  upon  what  prin- 
ciple is  it  that  your  Lordships  are  to 
introduce  into  and  to  imply  into  the 
agreement  what,  it  is  admitted,  is  not 
found  expressly  there,  namely,  an  en- 
gagement that  during  that  time  the 
principal  will  not  disable  himself  from 
sending  coals  from  Liverpool  by  selling 
his  colliery  to  any  other  person  ?  This 
question  is  asked  by  Mr.  Manisty :  Can 
you  assume  that  the  agents  intended  to 
leave  open  the  right  to  sell  the  colliery 
without  any  assent  on  their  part  P  I 
should  ask,  in  answer  to  that,  another 
question.  Can  you  assume  that  the  prin- 
cipal, the  colliery  owner,  meant  to  tie  his 
hands  for  seven  years  against  selling  the 
colliery  without  either  obtaining  the  con- 


sent  of  the  agents,  or  without  paying 
them  a  gross  sum,  the  equivalent  for  a& 
the  profits  they  might  make  by  the  con- 
tinuance of  the  en^a^ment  during  the 
seven  years  ?  K  it  was.  the  intention 
that  there  should  be  an  implied  under- 
taking  of  that  kind,  how  inconsistent 
would  that  have  been  with  the  express 
clause  which  I  have  read,  the  7th  danse, 
providing  expressly  in  the  events  which 
are  there  mentioned  for  the  determination 
of  the  agreement  ? 

Now,  Bs  I  pointed  out  in  the  course  of 
the  argument,  there  are  really  in  this 
agreement  several  risks  which  are  left 
altogether  uncovered,  and  as  to  some  of 
which  it  was  very  candidly  admitted  by 
the  counsel  for  the  respondents  that  no 
provision  whatever  was  made,  and  that 
they  could  not  say  that  there  was  even  by 
implication  any  protection  against  those 
risks.     I  will  remind  your  Lordships  of 
what  those  risks  are.     On  the  one  hand, 
in  the  first  place,  the  colliery  owner,  the 
appellant,  might  sell  the  whole  of  his  coal 
at  ports  other  than  Liverpool,  and  not 
send  a  single  ton  to  Liverpool.     That  is 
admitted  on  the  part  of  the  respondents. 
They  do  not  challenge  that  proposition. 
They  say  that  that  is  an   infinnity  in 
the  engagement  between  the  parties.  The 
agents  could  not  have  demurred  or  com- 
plained if  every  ton  of  this  coal  raised 
during  the  seven  years    at    the   Risca 
Colliery  had  been  sold  at  Swansea,  or  at 
Southampton,  or  at  any  other  port  which 
might  be  suggested.    Li  the  next  place, 
the  coal  might  have  been  sent  to  Liver- 
pool, but  the  principal  might  have  taken 
a  view  with  regard  to  the  price  to  be 
obtained  for  it,  which  would   haye  led 
him  to  place  limits  upon  the  coal,  such  as 
to  prevent  the  agents  selling  any  of  it  in 
any  one  particular  year,  and  the  agents 
might  have  been  left  in  that  year  with- 
out any  commission  whatever,  although 
having  coal  in  stock,  because  the  prin- 
cipal might  have  thought  it  expedient  to 
hold  the  coal  and  wait  for  better  prices. 
There,  again,  it  is  admitted  that  that  was 
in  the  power  of  the  principal,  and  that 
the  agent  could  not  have   complained. 
Then,  again,  I  asked  the  question  :  Sup- 
posing the  colliery  owner  had,  by  reason 
of  difficulties  arising  with  the  workers  or 
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otherwise,  chosen  to  olose  his  colliery  for 
a  year,  or  for  several  years,  and  to  wait 
for  better  times  or  a  more  easy  mode  of 
working,  could  the  agents  have  com- 
plained?  It  was  said  they  could  not; 
that  the  colliery  owner  must  be  the  judge 
of  that.  He  might  have  taken  that 
course  without  exposing  himself  to  any 
proceedings  for  damages. 

But  if  that  is  so,  if  any  one  of  these 
three  courses  might  have  been  adopted, 
if  all  the  coal  after  it  was  got  out  oi  the 
colliery  might  have  been  sold  elsewhere, 
if  the  colliery  might  not  have  been  worked 
at  all,  if  the  prices  required  to  be  fetched 
at  Liverpool  might  have  been  such  that 
the  coal  could  not  have  been  sold  even 
after  it  went  to  Liverpool,  if  all  that  was 
in  the  power  of  the  colliery  owner,  and  it 
could  not  be  contended  that  there  is  any 
provision  in  this  contract  against  any  of 
those  risks,  why  is  it  to  be  assumed  with 
regard  to  the  other,  the  fourth  risk, 
namely,  the  risk  of  the  colliery  owner 
not  selling  his  coal  elsewhere  piecemeal, 
but  selling  the  colliery  itself  to  a  pur- 
chaser, that  there  is  an  implied  under- 
taking against  that  one  risk,  although 
it  is  admitted  that  there  is  no  under 
takine  at  all  against  any  of  the  other 
risks  ^ 

In  point  of  fact  an  agreement  of  this 
kindy  obviously,  is  made  upon  the  chances 
of  risks  of  the  sort  I  have  referred  to,  and 
none  of  which  is  expressed  in  the  agree- 
ment.    That  which  is  in  the  minds  of  the 
parties,  the  principal  on  the  one  hand, 
and  the  agents  on  the  other,  is,  supposing 
it   to   be  convenient  that  the  business 
shoold  go  on  and  the  coal  find  its  way  to 
the  port  of  Liverpool,  all  that  we  require 
to  stipulate  for  is  that,  on  the  one  hand, 
the  principal  should  have  the  security  that 
his  agents  will  be  sufi&ciently  energetic  to 
sell  a  certain  quantity  of  coal  in  the  year, 
and,  on  the  other  hand,  that  the  agents 
shonld  be  able,  if  a  sufficient  quantity  of 
coal  is  not  put  in  their  hands  for  sale,  to 
terminate  the  engagement.  It  is  obvious, 
now  that  the  result  is  seen,  that  it  would 
have   been  a  much  wiser  thing  if  both 
parties,  or  at  all  events,  if  the  agents,  in 
place     of    stipulating    for    a    mode    of 
temiinating    the    agreement   which    re- 
quired to  work  it  out,  the  lapse  perhaps  of 
Voi«  47.— Q.B..  C.P.,>  ExcH. 


a  year  or  eighteen  months,  had  stipulated 
for  a  more  speedy  power  of  terminating 
the  agreement,  and  for  the  power  of 
taking  coal  for  other  people  as  agents, 
supposing  the  coal  of  the  Risca  Colliery 
was  not  sent  to  them.  That,  however, 
was  for  them  to  judge  of.  Your  Lord- 
ships cannot  reform  an  agreement  because 
in  the  result  it  appears  to  produce  con- 
sequences which  possibly  may  not  have 
been  expected. 

The  simple  point  here  appears  to  me  to 
be,  as  it  is  admitted,  that  there  is  no 
express  contract  which  has  been  violated, 
can  ^our  Lordships  say  that  there  is  any 
imphed  contract  which  has  been  violated  ? 
I  can  find  none.  I  cannot  find  any  implied 
contract  that  the  colliery  owner  would* 
not  sell  his  colliery  entire.  Therefore  I 
am  obliged  to  arrive  at  the  conclusion 
that  the  decision  of  the  Court  of  Ex- 
chequer was  correct,  and  that  judgment 
in  the  action  should  be  given,  as  the 
Court  of  Exchequer  gave  it,  for  the  de- 
fendant. 

LoBD  Chblmsfoed. — The  question  to  be 
determined  is,  whether  the  agreement 
upon  which  the  action  is  brought  involves 
an  implied  agreement  on  the  part  of  the 
defendant,  that  he  will  continue  to  carry 
on  the  Bisca  Colliery,  and  to  employ  the 
plaintiffs  as  his  agents  at  Liverpool  for 
the  sale  of  the  coals  of  all  kinds  produced 
at  the  Bisca  Colliery,  absolutely  daring 
seven  years.  It  is  conceded  that  there  is 
no  express  agreement  to  this  effect ;  and 
the  question  is,  whether  the  sale  of  the 
collieries  during  the  seven  years  is  a 
breach  of  the  agreement,  the  breach  in 
the  declaration  being  that  the  defendant 
before  the  expiration  of  the  seven  years 
disabled  himself  from  any  longer  carrying 
out  the  agreement. 

Mr.  Justice  Lush  in  his  judgment 
says :  "There  is  not  a  phrase  or  a  word 
which  implies  that  the  agency  is  to  cease 
if  the  defendant  chooses  to  sell  the  colliery 
whiJe  it  is  a  working  concern.  Whether 
this  was  an  inadvertent  omission  or  an 
intentional  one,  is  beside  the  question. 
Probably  such  an  event  was  not  con- 
templated. It  is  sufficient,  however,  to 
say  that  it  is  not  provided  for,  and  there- 
fore the  contract  remains  binding,  as  it 
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would  have  been  if  the  defendant  had 
continued  to  hold  the  colliery." 

Now,  with  great  respect  to  the  learned 
Judge,  how  can  an  intention  not  in  the 
contemplation  of  the  parties,  be  implied 
to  have  existed?  There  is  no  doubt 
that  at  the  time  of  entering  into  the 
agreement,  both  parties  contemplated  the 
continuance  of  the  agreement  for  seven 
years;  that  the  one  would  continue  to 
carry  on  business  at  Liverpool,  and  that 
the  other  would  be  the  possessor  and  con- 
tinue to  work  the  Bisca  Collieries ;  and 
upon  this  expectation  they  provided  for 
the  determining  of  the  contract,  in  the 
then  existing  state  of  things,,  by  the 
owner  of  the  colliery  if  the  agents  did  not 
sell,  in  any  year,  50,000  tons  of  coal,  and 
by  the  agents  in  case  the  owner  did  not 
supply  75,000  tons  in  any  one  year.  This 
may  be  called  the  mode  of  actively  deter, 
mining  the  contract. 

But  what  is  there  in  the  agreement  to 
prevent  its  coming  positively  to  a  pre- 
mature end,  either  by  the  agents  giving 
up  business,  or  the  owner  giving  up  the 
colliery  ?  The  mere  agreement  for  seven 
years,  or  the  provisions  for  the  deter- 
mination of  it  on  either  side,  will  not  be 
sufficient,  and  if  it  had  been  intended 
that  the  relation  of  the  parties  should 
absolutely  continue  for  seven  years,  it 
ought  to  have  been  provided  for,  and  not 
being  provided  for,  it  cannot,  in  my 
opinion,  be  taken  to  have  been  intended. 

It  was  conceded  that  the  plaintiff  in 
error  was  not  bound  to  send  his  coals  to 
Liverpool.  By  sending  them  elsewhere 
he  would  voluntarily  disable  the  agree- 
ment itself ;  what  difference,  in  point  of 
effect,  can  there  be  in  him  disabling  him- 
self from  performing  it  by  parting  with 
the  colliery  ? 

I  agree  that  the  judgment  of  the  Ex- 
chequer Chamber  should  be  reversed  and 
judgment  entered  for  the  defendant. 

LoBD  Hathbelby. — I  entirely  concur 
in  the  views  which  have  been  expressed 
by  the  noble  and  learned  Lords  who  have 
preceded  me. 

.  It  appears  to  me,  as  it  did  to  Mr. 
Justice  Quain  in  the  Court  of  Exchequer 
Chamber,  that  when  you  peruse  this 
whole  agreementi  yon  find  an  ordinary 


agreement    of   agency,    and  of   agency 
alone. 

The  plaintiffs  in  the  original  cause 
being  engaged  in  business  at  Liverpool, 
and  the  defendant  in  the  original  cause 
being  the  owner  of  a  colliery,  the  plain, 
tiffs  present  themselves  to  him,  and  the 
first  stipulation  which  is  contained  in  the 
agreement  on  their  part  is  this  :  that  for 
the  term  of  seven  years  they,  **  or  such  of 
them  as  shall  continue  to  carry  on  busi- 
ness in  the  name  of  the  firm  at  Liverpool, 
shall  and  will  be  the  agents  of  Mr. 
Bhodes,  at  Liverpool,  for  the  sale  of  the 
coals  of  all  kinds  produced  at  the  Bisca 
Collieries."  In  that  part  of  the  agree- 
ment there  is  no  engagement  by  Mr. 
Bhodes.  The  engagement  there  is  by  the 
Messrs.  Paton  <k  t^orwood,  as  persons 
who  are  ready  to  perform  the  duty  of 
agency  at  Liverpool.  In  other  words, 
they  say :  Here  are  we  for  seven  years 
ready  and  willing  to  perform  the  duty  of 
selling  your  coals  produced  at  the  Bisca 
Collieries.  That  agency  might  be  deter- 
mined in  the  manner  which  has  been 
alluded  to,  and  which  is  expressed  on  the 
face  of  the  agreement,  either  by  the  ex. 
piration  of  the  seven  years,  or  by  the 
disappearance  from  the  firm  of  all  the  then 
partners  in  it. 

Then,  on  the  other  hand,  Messrs. 
Forwood  &  Paton  having  entered  into 
that  engagement, Mr. Bhodes  says :  ''You 
having  said  that  you  will  be  always  ready 
and  willing  to  act  as  my  agents  for  seven 
years,  I  will  not,  for  the  time  that  you 
are  so,  employ  any  other  agents  at  Liver- 
pool  for  the  sale  of  coals  coming  from  the 
Bisca  Collieries."  He  reserves  to  himself 
the  full  right  to  sell  his  coals  anywhere 
else,  and  he  also  reserves,  by  the  third 
clause,  the  sole  control  over  the  price  of 
the  coals,  the  mode  of  effecting  sales,  and 
the  terms.  The  sales  are  to  be  subject  in 
fact  to  the  approval  of  Mr.  Bhodes  in  all 
respects.  Messrs.  Forwood  db  Paton  are 
merely  agents  so  long  as  he  retains  the 
sole  control  over  his  property  in  the  coal, 
and  over  the  disposition  of  it.  There  is 
no  allegation  on  the  part  of  the  plaintiffii 
of  anything  in  the  shape  of  mala  fides  on 
the  part  of  Mr.  Bhodes  in  anythmg  that 
he  had  done.  The  ordinary  siJes  were 
made  by  him  of  his  property  at  the  times 
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when  he  thought  it  beneficial  to  make 
sach  sales.  And  it  is  also  not  now  con- 
tended that  there  is  anything  in  this 
agreement  to  prevent  Mr.  Rhodes  from 
selling  his  coals  elsewhere  than  in  the 
port  of  Liverpool,  as  he  may  think  fit,  of 
cooirse  bonafide^  and  not  with  any  special 
view  of  evading  this  agreement.  On  the 
other  hand,  the  Messrs.  Forwood  &  Co. 
engage  (and  that  was  greatly  relied  on  in 
the  Court  of  Exchequer)  that  during  the 
continuance  of  this  agency  they  will  not 
**  act  as  agents  for  the  sale  of  any  other 
steam  coal  without  the  written  consent 
of  Mr.  Rhodes  to  be  obtained  for  each 
transaction." 

Now,  it  appears  to  me  that  when  you 
have  read  as  far  as  those  four  clauses, 
you  have  a  very  clear  and  complete 
agreement.  Afterwards,  it  is  true,  there 
is  the  seventh  clause,  which  is  very  im- 
portant, upon  the  whole,  in  the  con- 
sideration of  the  case,  regard  being  had 
to  the  arguments  which  have  been  ad- 
duced on  the  part  of  the  plaintiffe  ;  still 
in  those  four  clauses  you  have  a  very 
clear  and  complete  agreement.  Messrs. 
Forwood  &  Co.,  on  the  other  hand,  say : 
"  We  are  standing  here  for  seven  years 
holding  ourselves  ready  to  act  as  your 
agents  for  the  sale  of  your  Risca  coal, 
and  engaging  ourselves  during  that  time 
to  sell  the  same  quality  of  coal,  namely, 
steam  coal,  for  nobody  eke."  Mr.  Rhodes, 
on  the  other  hand,  says :  "  As  long  as  I 
have  Risca  coal  to  sell  (that  is  the  efiect 
of  it),  nobody  else  but  you  shall  sell  it,  at 
Liverpool,  but  I  must  have  the  fixing  of 
the  prices,  and  I  must  have  the  full  power 
of  selling  it  at  such  other  ports  as  I  may 
think  fit."  It  would  be  a  singular  under- 
taking to  introduce  by  implication  into 
that  agreement  that  he  would  never 
daring  a  period  of  seven  years  dispose  of 
the  colliery  itself.  Why  is  there  anything 
more  reasonable  in  implying— on  the 
contrary,  is  it  not  much  more  unreason- 
able to  imply — such  a  provision  as  that 
he  would  deprive  himself  for  seven  years 
of  the  power  of  selling  his  colliery  than 
that  the  engagement  on  the  part  of 
Messrs.  Forwood  <fc  Co.  to  act  as  agents, 
was  meant  to  continue  only  so  long  as  he 
contined  to  be  owner  of  the  coUieiy? 
The  latter  seems  to  me  a  much  more 
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reasonable  supposition  than  the  former. 
The  one  party  says  :  "We  are  en^gingto 
sell  for  you,  Mr.  Rhodes,  your  Risca  coal, 
of  course  implying  that  whilst  so  acting 
as  your  agents,  we  are  selling  for  you  in 
the  capacity  of  the  owner  of  that  coal, 
and  when  you  cease  to  be  the  owner  of 
it,  we  shall  cease  to  be  agents."  The  case 
has  arisen  in  which  the  agency  is  neces- 
sarily, by  the  force  of  events,  terminated ; 
but  to  imply  such  a  proposition  as  this 
from  the  agreement,  that  because  other 
persons  have  said  to  you  :  "  We  are  con- 
tent to  act  as  your  agents,  and  will  stand 
ready  and  wifliog  for  seven  years  to  be 
your  agents ; ' '  therefore  you  have  engaged 
not  to  deal  with  your  own  property  for 
that  period,  seems  to  me  a  mr  more 
forced  interpretation  than  that  of  simply 
inserting  a  clause  like  that  which  I  have 
referred  to. 

This  view  of  the  agreement  is  very 
much  strengthened  by  the  7th  clause, 
which  shews  that  they  did  contemplate 
possible  reasons  for  the  parties  beiug 
dissatisfied  on  both  sides  with  the  work- 
ing of  the  agreement,  and  wishing  to 
absolve  themselves  fi*om  the  binding 
efficacy  of  it,  that  even  everything  else 
being  the  same,  they  might  still  wish  for 
other  reasons  to  determine  the  agree- 
ment. For  that  purpose  experience  was 
required  to  enable  them  to  judge  of  its 
working.  Accordingly  they  provide,  if 
you  on  the  one  hand  find  by  experience 
that  we  are  such  slow  agents  that  we 
cannot  dispose  of  50,0002.  tons  of  coal  to 
your  advantage,  you  may  determine  it ; 
and  if  we,  on  the  other  hand,  think  that 
we  are  such  active  agents  as  to  be  able 
to  dispose  of  75,000  tons  a  year,  and  you 
cannot  supply  us  with  the  quantity,  then 
we  may  determine  it. 

The  parties  seem  to  me  to  have  entered 
into  a  simple  contract  of  agency,  which 
necessarily  determines  when  the  subject- 
matter  of  the  agency  is  gone.  The  subject- 
matter  of  the  agencv  has  disappeared  with- 
out  mala  fides  on  either  side.  Therefore  th  e 
contract  is  brought  to  an  end  by  the  course 
of  events — by  that  happening  which 
might  necessarily  have  been  expected  to 
happen,  and  which  would  have  the  effect 
of  putting  an  end  to  the  contract.  It 
was  as  entirely  open  to  anticipation  that 
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the  contract  of  agency  might  be  concluded 
by  that  event,  as  that  it  might  be  con- 
cluded by  the  operation  of  the  7th  clause. 
There  are  three  or  four  other  kinds  of 
contingencies,  as  the  noble  and  learned 
Lord  on  the  woolsack  has  observed,  which 
are  unprovided  for. 

It  appears  to  me  that  all  that  has  hap- 
pened  is  this :  the  parties  meet  together, 
and  they  assume  as  between  themselves 
the  probability  of  a  certain  state  of  things 
existing,  but  they  do  not  enter  into  a 
guarantee  that  that  state  of  things  shall 
continue  to  exist.  As  was  well  observed 
(if  I  may  say  so)  by  the  Lord  Chief 
Justice  in  Stirling  v.  MaiUand  (3),  if  you 
find  that  a  certain  state  of  things,  which 
existed  at  the  date  of  the  contract,  is 
necessary  in  order  to  give  the  contract 
any  effect  at  all,  you  may  no  doubt,  acting 
with  due  care  and  caution  in  such  cases, 
imply  an  agreement  that  that  state  of 
things  shall  exist,  because  otherwise  no 
effect  could  be  given  to  the  contract.  But 
here  very  full  effect  could,  as  it  appears 
to  me,  be  given  to  the  contract  in  the 
way  in  which  it  has  been  given  by  the 
original  decision  of  the  Court  of  Exche- 
quer, and  I  am  of  opinion  that  that 
decision  should  stand,  and  that  the  judg- 
ment of  the  Court  of  Exchequer  Chamber 
should  be  reversed. 

LoED  Penzance. — ^I  desire  to  say  but 
a  very  few  words  upon  this  case,  agreeing 
entirely  as  I  do  in  the  way  in  which  this 
question  has  been  dealt  with  by  the  noble 
and  learned  Lords  who  have  preceded  me. 
The  case  resolves  itself  really  into  a  very 
simple  one,  and  one  which,  independently 
of  the  special  terms  of  the  contract,  may 
be,  and  probably  is,  a  case  that  is  arising 
in  many  other  trades  and  businesses,  and 
in  many  other  individual  cases  besides  the 
present. 

A  principal  who  wants  to  have  a  portion 
of  his  business  transacted  in  Liverpool, 
or  in  any  other  town,  engages  an  agent, 
and  they  enter  into  a  mutual  bargain,  the 
one  that  he  will  employ  no  other  agent, 
the  other  that  he  will  act  for  no  other 
principal.  They  enter  into  other  stipula- 
lations  as  to  prices,  as  to  commission,  and 
so  forth,  but  the  substance  of  the  agree- 
ment is  such  as  I  have  mentioned.    Upon 


such  an  i^reement  as  that,  surely,  onless 
there  is  some  special  term  in  the  contract 
that  the  principal  shall  continue  to  carry 
on  business,  it  cannot  for  a  moment  be 
implied  as  a  matter  of  obligation  on  his 
part  that,  whether  the  business  is  a  pro^t- 
able  one  or  not,  and  whether  for  his  own 
sake  he  wishes  to  carry  it  on  or  not,  he 
shall  be  bound  to  carry  it  on  for  the 
benefit  of  the  agent,  and  the  commission 
that  he  may  receive.     I  say  that  in  a 
contract  of  that  kind  there  ought  to  be 
some   special    obligation,  otherwise  the 
natural  reading  of  such  a  contract  would 
be  that,  as  long  as  the  principal  chooses 
to  carry  on  his  business,  and  as  long  as  he 
chooses,  as  here,  to  carry  on  that  portion 
of  the  business  which  consists  of  sales  of 
coals  at  the  particular  port,  he  shall  be 
bound  to  employ  the  person  with  whom 
he  has  agreed  as  his  agent  for  such  sales, 
but  that  he  shall  be  at  liberty,  when  he 
likes  to  put  an  end  to  that  business,  to 
do  so. 

But  in  this  case  the  sort  of  obligation 
or  condition  which  is  asked  by  the  plain- 
tiff to  be  implied  is  of  a  most  singular 
character,  because  he  does  not  contend 
that  the  principal  is  bound  to  carry  on  the 
business  for  his,  the  agent's,  profit.  He 
does  not  contend  that  the  principal  is 
obliged  to  continue  to  send  the  coal  to 
Liverpool ;  but  he  says :  *'  Although  it  is 
quite  true  that  you  are  not  bound  to  carry 
on  your  business  in  such  a  way  as  to  give 
me  any  profit  whatever,  because  you  are 
not  bound  to  raise  coal,  and,  if  you  do, 
you  are  not  bound  to  send  it  to  Liverpool, 
yet  I  maintain  that  there  is  implied  some- 
where in  this  contract  an  obligation  that 
you  will  keep  possession  of  this  colliery." 
For  what  purpose  ?  What  possible  in- 
terest has  the  agent  in  a  condition,  that 
although  the  principal  is  not  bound  to 
send  coal  to  Liverpool  at  all,  and  so  put 
any  money  into  the  agent's  pocket,  still 
the  colliery  shall  remain  the  property  of 
the  principal  ?  It  seems  to  me,  therefore, 
that  the  contention  of  the  plaintiff  in  the 
present  case  does  not  go  far  enough.  He 
ought  to  have  gone  at  least  to  the  extent 
of  saying :  '^  The  nature  of  joor  bargain 
was  such  that  I  had  an  interest  in  it  as 
well  as  you.  You  had  an  interest  in  sell- 
ing your  coal,  I  had  an  interest  inobtain- 
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ing  my  commissiou,  and  you  cannot  pat 
an  end  to  that  bosiness  in  Liverpool 
witbont  damaging  my  interest."  Bat  he 
does  not  say  that;  he  forbears  to  say 
that.  He  admits  that  the  principal  might, 
in  the  variety  of  ways  that  have  been 
indicated  by  the  noble  and  learned  Lord 
on  the  woolsack,  have  so  acted  that  the 
agent  wonld  have  obtained  no  benefit 
whatever  from  the  agreement.  Bat  he 
says :  ^'  I  maintain  that  there  is  an  implied 
condition  that,  although  I  get  no  benefit 
out  of  it,  nevertheless  you  shall  keep  your- 
self possessed  of  the  colliery."  I  confess 
I  am  quite  unable  to  find  any  terms  in 
this  contract  from  which  such  an  obliga- 
tion can  be  implied,  and  I  cannot  conceive 
that  the  intention  of  the  parties  was,  or 
that  they  would  have  had  any  interest  in 
its  being,  that  such  obligation  should  be 
created. 

I  wish  to  say  a  few  words  upon  the  case 
of  Mclntyre  v.  Belcher  (4).  It  was  a  case 
in  which  a  medical  man  bought  a  basi- 
ness,  and  was  to  pay  a  portion  of  the 
profits  that  he  should  make  from  it.  After 
he  had  bought  the  business  he  ceased  to 
carry  it  on,  and,  therefore,  the  seller  lost 
a  portion  of  what  was  practically  the 
agreed  price  for  which  the  basiness  was 
sold.  The  Court  held  that  there  was  an 
implied  obligation  on  the  part  of  the  de- 
fendant that  he  would  go  on  working  at 
the  business  in  order  to  make  those 
profits ;  and  I  think  no  one  can  deny  that 
that  was  a  decision  quite  in  accordance 
with  justice  and  with  law.  But  that  surely 
was  a  very  different  case  from  the  present. 
There  the  bargain  was  for  a  definite  pay- 
ment out  of  the  profits  to  be  earned  by 
the  defendant  as  part  of  the  price  of  the 
thing  which  had  previously  been  sold  to 
them.  Here  the  bargain  is  for  an  agency 
to  be  carried  on  for  the  mutual  benefit  of 
Forwood  <fc  Paton,  and  Rhodes,  the  sell- 
ing prices  of  the  coals  to  be  sold  being  at 
the  sole  discretion  of  Rhodes  himself. 
Therefore,  instead  of  its  being  a  payment 
for  something  gone  by,  the  bargain  is, 
that  if  the  business  is  carried  on,  Forwood 
&  Paton  shall  get  a  certain  benefit  out  of 
it.  It  seems  to  me,  therefore,  that  that 
case  not  only  does  not  apply  in  ^e  present 
instance,  but  that  the  principle  contained 
iu  it  very  well  illustrates  the  great  differ- 
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ence  there  is  between  the  present  case 
and  ail  cases  which  the  Court  has  held, 
in  the  language  which  was  very  aptly 
quoted  by  Mr.  Manisty  from  Lord  Chief 
Justice  Cockbarn, "  that  the  defendant  is 
bound  to  continue  a  state  of  things  which 
is  necessary  to  the  carrying  out  of  his 
owu  contract.** 

I  wish  to  add  one  more  word  iipon 
a  suggestion  which  has  been  made.  The 
agents  here  might  be  bound  for  eighteen 
months  not  to  act  for  anybody  else,  not- 
withstanding that  Rhodes  had  in  the 
meantime  sold  the  colliery.  The  ques- 
tion, whether  they  are  so  bound,  does 
not  arise  in  this  case ;  but  I  should  be 
sorry  to  affirm  the  proposition  that  when 
the  defendant  had  sold  the  colHery,  and 
had  therefore  practically  entirely  put  an 
end  to  the  agency,  the  plaintms  were 
still  bound  not  to  act  for  anyone  else; 
for  I  find  the  terms  of  the  contract  upon 
that  subject  are  these,  that  Messrs.  For- 
wood &  Paton  "  will  not  during  the  con- 
tinuance of  their  agency  act  as  affenis 
for  the  sale  of  any  other  steam  coal. '  If 
the  defendant  by  selling  the  colliery  had 
put  an  end  to  the  agency,  it  might  per- 
haps be  very  successfully  contended  that 
the  other  party  was  at  liberty  to  act  for 
other  coal  proprietors.  Bat  that  does 
not  arise  in  the  present  case,  and  there- 
fore I  desire  only  to  speak  negatively, 
and  not  to  express  an  affirmative  opinion 
upon  it  at  present. 

On  the  whole,  I  think  the  judgment  of 
the  Court  of  Exchequer  Chamber  ought 
to  be  reversed,  and  the  judgment  of  the 
Court  of  Exchequer  affirmed. 

Lord  O'Hagan. — With  such  hesitation 
as  is  made  reasonable  by  the  difference  of 
opinion  amongst  the  learned  Judges  in 
the  Court  below,  I  fullv  concur  in  think- 
ing that  the  decision  of  the  Court  of  Ex- 
chequer Chamber  ought  to  be  reversed. 
The  question  is  merely  as  to  the  con^ 
struction  of  the  contract ;  and  I  can  add 
little  of  value  to  the  argument  already 
presented  to  your  Lordships  by  the  noble 
and  learned  Lords  who  have  preceded 
me. 

The  terms  of  the  instrument  appear  to 
me  fairly  to  indicate  the  intention  of  the 
parties  that  whatever  coals  might    be 
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sent  by  the  defendant,  at  his  own  option, 
from  his  mine  to  Liverpool  should  be 
sold  there  by  the  plaintiffs,  as  his  agents, 
for  a  proper  commission  ;  bat  not  at  all 
to  import,  according  to  the  contention 
of  the  respondents,  that  the  appellant 
shonld  for  a  period  of  seventy  years  de- 
prive himself  of  the  power  of  disposing 
of  his  own  property,  whatever  might  be 
the  inducement,  the  interest  or  the  neces- 
sity. I  think  that  the  words  in  them- 
selves are  not  naturally  and  ^etirly  open 
to  this  latter  construction ;  and  the  con- 
sequences of  such  an  interpretation  seem 
to  me  so  unreasonable  and  inconvenient 
as  to  incline  us  to  repel  it,  even  if  the 
latter,  on  the  reading  of  the  words,  was 
in  a  condition  of  doubt. 

As  in  most  cases  of  the  kind,  we  are 
little  assisted  by  authority.  Judicial  de- 
cision on  one  contract  can  rarely  help  us 
to  the  understanding  of  another;  and, 
dealing  with  that  before  us  within  itself, 
regarmng  the  relative  position  of  the 
ps^ies  as  throwing  light  upon  its  mean- 
ing and  upon  their  real  purpose,  and 
remembering  the  admission  at  the  bar, 
that  the  appellant  was  at  liberty  to  sell 
his  coals  in  other  markets  besides  that  of 
Liverpool,  I  approve  the  view  adopted 
by  the  Court  of  Exchequer,  which  is 
commended,  as  I  have  said,  by  many 
considerations  of  consistency  and  con- 
venience not  to  be  found  in  that  in  which 
it  is  opposed.  I  find  it  hard  to  believe 
that  the  parties  meant  to  leave  the  agents 
at  liberty  at  any  time  to  escape  their 
responsibility  by  selling  their  business 
(which  they  might  have  done  under  the 
very  words  of  the  contract),  whilst  the 
principal  was  to  be  bound,  under  all  cir- 
cumstances, to  hold  his  colliery  for  seven 
years,  in  order  that  these  agents  might 
earn  their  commission.  I  think  the  ad- 
mission of  the  defendant's  right  to  sell 
the  entire  produce  of  his  colliery  in  other 
markets,  or  to  cease  the  working  of  it,  or 
to  put  upon  his  coal  prices  making  it  un- 
saleable, and  so  to  take  all  profit  from 
the  agents  in  Liverpool,  practically  in- 
volves also  the  admission  of  his  right  to 
dispose  of  the  colliery  itself  with  pre- 
cisely the  same  result  of  loss  and  disap- 
pointment of  the  respondents.  I  think 
it  difficult  to  hold  that  the  appellant, 


who  had  carefully  reserved  to  himself 
control  over  his  coal  by  regulating  the 
rates  of  sale  and  the  special  terms  of  it, 
should  have  debarred  himself  for  so  long 
a  period  from  exercising  over  his  pro- 
perty the  more  importsmt  authority  of 
realising  its  value,  however  profitable 
and  desirable  the  assignment  of  it  might 
be. 

I  have  said  that  there  is  no  case  ruling 
or  much  affecting  the  question  before  ns. 
But  I  shall  refer  your  Lordships  to  a 
passage  in  the  judgment  of  your  Lord- 
ships' House  in  the  case  of  Shaw  v.  Law 
less  (6),  which  indicates  the  hesitation 
felt  by  the  noble  and  learned  Lords  who 
pronounced  it,  in  assuming,  without  a 
very  clear  expression  to  that  effect,  the 
purpose  of  a  devisor  to  control  the  right 
of  a  devisee  in  dealing  freely  with  his 
own  property. 

In  that  case  Mr.  Shaw,  having  made  a 
devise  for  life  and  directed  the  purchase 
of  real  estates,  declared  his  desire  that 
his  executors  should  retain  Mr.  Lawless 
as  agent  in  the  receipt  of  the  rents  at 
the  usual  fees.  The  words  of  the  will 
were  held  not  to  create  a  trust  in  favour 
of  Mr.  Lawless,  the  Lord  Chancellor 
Cottenham  observing,  "  What  is  the  sub- 
ject in  the  present  case  ?  It  is  the  right 
to  be  employed  in  the  receipt  of  the  rents 
and  the  agency  and  management  of  the 
land  of  the  devisee  upon  the  usual  fees. 
What  is  the  necessary  effect  of  this 
alleged  right  ?  It  goes  to  exclude  Shaw 
from  the  management  of  his  estate  or 
from  the  receipt  of  the  rents  them- 
selves !  "  And  in  a  previous  part  of  his 
judgment  he  says,  "When  your  Lord- 
ships see  to  what  extent,  and  I  might 
also  say  to  what  absurd  extent,  this  con* 
struction  of  the  will  necessarily  leads, 
you  cannot  hesitate  in  coming  to  the 
conclusion  that  it  is  at  least  very  doubt- 
ful how  far  this  could  possibly  have  been 
the  intention  of  the  testator."  And  so 
in  this  case  I  more  than  hesitate  to  be- 
lieve that  the  intention  imputed  to  the 
parties  by  the  respondents  could  really 
have  been  entertained  by  them. 

Looking  to  these  considerations  and 
the  plain  words  of  the  instrument  itself, 
I  believe  the  conclusion  to  which  vour 
Lordships  have  arrived  is  well  justified, 
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and  will  cany  into  effect  the  tnie  pur- 
pose of  the  contract. 

Judgment  of  the  Oourt  of  Exchequer 
Ghamher  reversed^  and  judgment 
of  the  Oourt  of  Exchequer  of" 
firmed. 

Solicitors— Bridges,  SawtoU,  Heywood  &  Ram, 
for  appellant ;  Chester  &  Co.,  agents  for  Haigh, 
Liverpool,  for  respondents. 
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[IN  THE  EXCHEQUER  DIVISION.] 
1878.   1 
MayLf 

Costs  —  OowUerolaim — County  Courts 
Act,  1867,  s.  b-^Order  XIX.  rule  3. 

The  provisions  of  the  County  Courts  Act, 
1867,  denying  costs  in  an  action  in  the 
Superior  Court  where  a  mvavnvwm  is  not 
recovered,  do  not  apply  to  a  defendant  re- 
covering  on  a  counter-claim. 

This  was  an  appeal  against  an  order  of 
Field,  J.,  directing  a  review  of  the  taxa- 
tion of  costs. 

The  claim  was  for  211.  for  growing 
cabbages  sold  by  the  plaintiff  to  the  de- 
fendant, for  191.  for  waggons  and  horses 
let  on  hire  by  the  plaintiff  to  the  defen- 
dant,  and  30/.  damages  incurred  by  rea- 
son of  the  defendant  not  clearing  away 
the  cabbages  from  the  plaintiff's  field 
within  the  period  agreed  npon. 

The  defence  admitted  the  claims  of  21 Z. 
and  19^,  bat  denied  the  other  breaches  of 
contract,  and  set  up  a  connter-claim  for 
93Z.  in  respect  of  damage  done  to  the 
cabbages  by  the  plaintiff  s  harriers,  in  re- 
spect of  loss  of  market  through  a  waggon 
of  the  plaintiff's  breaking  down,  and  in 
respect  of  misrepresentation  in  the  sale 
of  the  cabbages. 

At  the  trial  the  jury  found  a  verdict 
for  the  plaintiff  for  40Z.,  and  for  the  de- 
fendant for  102. 

The  Master  taxed  the  plaintiff's  costs  of 
the  action,  and  the  defendant's  costs  of  the 
counter-claim ;  but  Field,  J.,  at  chambers, 
made  an  order  that  he  should  review  his 
taxation,^^  so  far  as  regards  the  costs  of  the 
counter-claim,  there  being  no  certificate." 

fl".  T.  Cole  (Francis  with  him),  for  the 
defendant. — The  defendant,  having  suc- 


ceeded on  the  issues  involved  in  the 
counterclaim,  is  entitled  to  the  costs  of 
those  issues.  By  Order  LV.  rule  1,  after 
a  trial  by  jury,  the  costs  are  to  follow  the 
event,  unless  an  order  to  the  contrary  be 
made.  There  was  no  such  order  in  this 
instance.  The  6th  section  of  the  County 
Courts  Act,  1867,  does  not  apply. 

Henry  Matthews  (Spearman  with  him), 
for  the  plaintiff. — The  event  referred  to  in 
Order  LV.  rule  1,  is  the  event  of  the 
cause,  which  is  in  favour  of  the  plaintiff, 
who  has  been  adjudged  a  balance  of  SOI. 
in  his  favour.  Moreover,  why  does  not 
the  5th  section  of  the  County  Courts 
Act,  1867,  apply  ?  Counter-claims  are,  by 
Order  XIX.  rule  3,  to  have  the  same 
effect  as  a  cross-action,  and  if  the  de- 
fendant had  brought  a  cross-action  he 
could  clearly  not  have  obtained  his  costs 
without  a  Judge's  certificate. 

Kelly,  C.B. — I  am  of  opinion  that  this 
order  must  be  rescinded.  My  brother 
Field  seems  to  have  treated  the  counter- 
claim as  if  it  were  de  facto  an  action. 
But  it  is  not  an  action.  The  5th  section  of 
the  County  Courts  Act  only  apph'es  to  a 
plaintiff  recovering  not  more  than  certain 
sums,  and  no  certificate  could  have  been 
given,  under  the  terms  of  the  Act,  that 
there  was  "  sufficient  reason  for  bringing 
the  action  in  the  superior  Court."  Such 
a  certificate  would  have  been  false  in 
fact.  It  is  true  that  the  rules  provide 
that  a  counter-claim  shall  have  the  "  same 
effect  as  a  statement  of  claim  in  a  cross- 
action,"  but  this  is  only  *'  so  as  to  enable 
the  Court  to  pronounce  a  final  judgment 
in  the  same  action,  both  on  the  original 
and  on  the  cross-claim." 

Pollock,  B. — I  am  of  the  same  opi- 
nion. The  conflict  is  between  the  County 
Courts  Act  and  Order  XIX.  rule  3,  of  the 
Judicature  Act.  But  the  County  Courts 
Act  does  not  apply  to  a  counter-claim, 
because  it  is  clear  that  it  only  contem- 
plates the  case  of  the  litigant  who  has  the 
opportuniiy  of  selecting  his  tribunal. 
Order  rescinded. 

Solicitor8-:F.  A.  Snow,  for  plaintiff;  Pickett  & 
Mytton,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Exchequer  Division,) 
1878.     1 

F  b    21        >  ^^^^^^^^  ^-  '^^  ^^'^^  COLLIEBY 

28. 


I  COMPANY  (limited.)  ' 


Sheriff  —  Execution  —  Poundage  and 
Levy  Fees, 

A  sheriff^s  officer  went  with  a  warrant 
for  executing  a  writ  of  fi.  fa.  to  the  execvr- 
turn  dehtor*s  shop,  told  the  debtor  the  par- 
tiaulars  of  the  warranty  and  that  unless 
payment  were  made  a  mun  must  remain  in 
possession.  The  debtor  thereupon,  although 
he  had  paid  the  debt  to  the  creditor,  paid 
the  amount  demanded,  which  included 
poundage  and  levy  fees : — Held,  that  there 
was  a  sufficient  seizure  and  levy  to  render 
pou/ndage  and  levy  fees  payable. 

This  was  an  appeal  from  the  Es- 
hequer  Division,  reported  below  (46  Law 
J.  Rep.  Exeh.  611). 

F,  M.  White,  for  the  execution  debtor. 
— There  was  no  seizure  here,  and  the 
case  is,  therefore,  not  so  strong  a  one  as 
Mortimer  v.  Oragg  (1).  He  cited  Oolls 
V.  Coaies  (2). 

McKellar,  for  the  sheriff. — He  cited 
Impey*8  Sheriff,  p.  120  : — "  If  he  gets  into 
the  house,  the  doors  being  open,  then 
begins  the  execution."  He  also  referred 
to  Houses  V.  You/ng  (3). 

Our,  adv.  vuU. 

The  following  judgments  were  de- 
livered on  the  28th  of  May : — 

Bramwell,  L.J. — I  think  that  seizure 
is  necessary  to  entitle  the  sheriff  to 
poundage.  I  am  quite  aware  that  this 
decision  will  merely  have  the  effect  of 
making  the  sheriff  say  for  the  future,  "  I 
seize,"  but  we  cannot  get  over  the 
current  of  authority  that  seizure  is 
necessary. 

Was  there,  then,  a  seizure  in  the 
present    case?      My    brother    Brett    is 

*  Coram  Bramwell,  L.J. ;  Brett,  L.J. ;  and 
Cotton,  L.J. 

(1)  Ante,  348. 

(2)  11  Ad.  &;  £.  826;  s.  c  9  Law  J.  Rep.  Q.B. 
232, 

(3)  45  Law  J.  Bep.  Ezch.  499 ;  ••  <s.  Law  Rep. 
1  Exch.  Div.  146. 


clearly  of  opinion  that  there  was ;  my 
brother  Cotton  doubts,  and  so  do  1. 
But,  on  the  whole,  I  think  that  there 
was  one,  as.  the  officer  did  threaten  to 
leave  a  man  in  possession.  I  think, 
therefore,  that  the  appeal  must  be  dis- 
missed. 

Beett,  L.J. —I  agree  that  a  seizure 
and  levy  are  necessary,  as  we  held  in 
Mortimer  v.  Gragg  (1),  but  I  think  that 
there  was  a  seizure  in  this  case.  The 
sheriff's  officer  went  with  a  man ;  he 
obtained  entiy  into  the  house;  while 
there  the  goods  in  it  were  under  his 
control.  He  spoke  as  if  he  had  made  a 
seizure  and  treated  his  own  acts  as  a 
seizure,  and  the  plaintiff  did  so  also. 
Although  he  had  previously  paid  the 
judgment  debt,  he  paid  it  over  again 
because  he  considered  the  sheriff  had 
seized,  and  in  ordinary  language  he  paid 
the  sheriff  out.  What  has  been  the  sub- 
sequent conduct  of  the  parties?  The 
objection  originally  raised  was  that  there 
had  been  no  sale,  but  when  the  case 
came  into  Mr.  Meadows  White's  hands, 
he  raised  the  additional  objection  that 
there  had  been  no  seizure.  In  the 
reasons  I  have  given  I  think  there  was  a 
seizure. 

Cotton,  L.  J. — I  adhere  to  the  doctrine 
of  Mortimer  v.  Oragg  (1) — namely,  that 
there  must  be  a  seizure  before  poundage 
can  be  claimed.  I  have  felt  some  doubt 
as  to  whether  there  was  a  seizure  in  the 
present  case,  but,  on  the  whole,  I  think 
that  there  was  one ;  for  if  the  money  had 
not  been  paid,  the  sheriff's  officer  would 
have  left  a  man  in  possession. 

Appeal  dismissed. 


Solicitors — Guficotte,  Wadham  &  Daw,  agenta  for 
Wadham  &  Co.,  Bristol,  for  the  theriff;  Head 
&  Daubeny,  agents  for  C.  Thick,  Bristol,  for 
plaintiff. 
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1878.  1        THE   UNION  BANK   OF  LONDON 
Feb.  6.  J  V.  LENANTON.* 

Sale  of  Chads  in  Possession  of  Sheriff — 
Passing  of  Property — Ship — Transfer  or 
Assignment  of — Registration — Merchant 
Shippit^  Acts,  1854  and  1862,  17  ^  18 
Vict.  c.  104.  ss.  18,  19,  55,  56;  25  ^  26 
VicL  c.  63.  s.  3  —Bills  of  Sale  Act  (17  ^ 
18  Vict.  0.  36),  s.  7. 

Possession  of  goods  hy  a  sheriff  under  a 
writ  of  fieri  facials  does  not  prevent  tJie 
debtor  from  making  an  effectual  sale  of  the 
goods  by  delivery  to  a  purchaser  while  the 
sheriff  is  in  possession. 

A  ship  built  for  a  foreign  otmer,  and  not 
intended  to  be  registered  as  a  British  ship, 
was  assigned  by  the  builder  to  a  creditor 
under  an  agreement,  not  in  the  form  pre^ 
scribed  hy  the  Merchant  Shipping  Act, 
1854.  The  assignment  was  not  registered 
under  section  19  of  that  Act,  nor  under 
section  7  of  the  BUls  of  Sale  Act : — 

Held,  that  the  vessel  was  not  a  British 
ship  within  the  meaning  of  the  Merchant 
Shipping  Act,  1854,  atid  that,  therefore,  the 
aasignment  was  valid  witJwut  registration 
under  that  Act;  and  also  that  the  assign^ 
ment  came  within  the  exception  in  section  7 
of  the  BUls  of  Sale  Act,  by  which  trans- 
fers of  ships  are  exempted  from  the  pro- 
visions  of  thai  Act, 

This  TVBS  an  appeal  from  a  judgment 
of  Pollock,  6.,  on  an  interpleader  issne 
tried  by  the  learned  Judge  without  a  jury 
at  last  Trinity  sittings  in  Middlesex. 

The  issue  was  to  determine  the  right 
as  between  the  plaintiffs  and  the  defend- 
ant to  the  possession  of  a  leasehold  engine 
works  and  ship  building  yard  at  Cubitt 
Town,  in  Middlesex,  and  the  buildings, 
fixtures  and  machinery  thereon,  and  the 
steamship  Edhem. 

The  shipbuilding  yard  and  fixtures  were 
formerly  in  the  possession  of  Messrs. 
Dudgeon,  shipbuilders,  and  the  ship 
Edhem  was  built  by  them  with  another 
ship  called  the  Hanson  for  the  Turkish 
Oovemment,  under  a  contract  by  which 
the  price  was  to  be  paid  by  instalments, 

•  Coram  Cockborn,  L.C. J. ;  Bramwell,  L.J. ; 
Brett^  li. J. ;  and  Cotton,  L.  J. 
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and  the  ship  to  be  delivered  to  the  pur- 
chasers  at  the  Golden  Horn.  She  was 
retained  by  way  of  lien  for  the  last 
instalment  of  7,0002. 

William  Dudgeon  died  in  April,  1875, 
leaving  by  will  his  share  in  the  leaseholds 
and  the  Edhem  steamship  to  his  brother 
John  Dudgeon,  subject  to  the  condition 
that  John  Dudgeon  should  covenant  to 
indemnify  his  brother's  estate. 

At  the  time  of  William  Dudgeon's  death 
the  firm  owed  the  plaintiffs  138,1 50Z., 
which  sum  was  secured  by  two  documents, 
dated  respectively  the  21st  of  May,  1875. 
One  was  a  memorandum  of  the  deposit  of 
title  deeds,  by  which  the  debt  was  charged 
upon  the  leasehold  premises  comprised  in 
the  deeds,  '*  and  all  buildings,  machineiy 
and  other  fixtures  whatsoever,  which  al- 
ready had  been  or  which  during  the  con- 
tinuance of  the  security  should  be  erected 
upon  or  affixed  to  the  said  hereditaments 
and  premises  or  any  of  them  ; "  the  other 
was  an  equitable  assignment  of  the  right, 
interest  or  lien  of  John  Dudgeon,  or  of 
the  firm  of  John  &  William  Dudgeon,  in 
the  steamship  Edhem,  as  security  for 
7,0002.,  J.  Dudgeon  charging  all  his  right 
and  interest  in  the  ship,  and  that  of  his 
firm,  with  the  repayment  of  that  sum,  and 
agreeing  to  execute  any  further  assurance 
of  the  ship  and  7,0002.  which  the  bank 
might  require. 

This  agreement  was  not  registered 
under  the  Bills  of  Sale  Act,  nor  was  the 
ship  Edhem  registered  under  the  Mer- 
chant Shipping  Act,  1854. 

John  Dudgeon  after  the  death  of  Wil- 
liam got  into  difficulties,  and  soon  after- 
wards became  of  unsound  mind.  At  this 
time  a  bill  had  been  filed  in  Chancery  by 
the  Sultan  for  the  Edhem ;  an  administra- 
tion suit  had  been  commenced ;  and  also 
a  partnership  suit  by  J.  Dudgeon  against 
the  executors;  and  Robert  Fletcher  was 
appointed  receiver  in  the  suit  on  the  9  th  of 
November,  1875.  In  January,  1876,  John 
Dudgeon  was  declared  lunatic,  and  on  the 
9th  of  February  Robert  Fletcher  and  the 
two  sons  of  John  Dudgeon  were  appointed 
his  coomiittees. 

A  further  arrangement  was  afterwards 
made  between  the  receiver,  the  committees 
and  the  plaintiffs.  This  arrangement  was 
embodied  in  a  docxmient,  dated  the  24th 
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of  June,  1876,  which,  however,  was  not 
signed    by  the    parties.     The    material 
clauses  of  that  agreement  are  as  follows : — 

4.  The  said  committees  and  the  said 
execator  will  sell  to  the  said  bank  all  of 
any  machinery  and  other  fixtures  now  in 
or  upon  the  said  Iron  Engine  Works  and 
the  said  ship  yard  respectively,  and  not 
charged  with  the  repayment  of  any  part 
of  the  said  principal  sum  and  interest,  at 
a  valuation  to  be  made  by  two  valuers  or 
their  umpire,  one  of  such  valuers  being 
appointed  by  the  committees,  and  the 
other  by  the  said  bank.  Such  valuation 
shall,  as  regards  the  said  machinery  and 
fixtures  in  or  upon  the  said  Iron  Engine 
Works,  proceed  on  the  basis  of  the  sale 
of  a  going  concern,  and  as  regards  the 
said  machinery  and  fixtures  in  or  upon 
the  said  ship  yard,  upon  the  basis  of  an 
unreserved  sale  by  public  auction. 

5.  The  said  committees  and  the  said 
executor  will  sell  to  the  said  bank  all  the 
loose  tools  and  other  implements  now  in 
or  upon  the  said  Iron  Engine  Works,  and 
specified  in  a  valuation  list  lately  made 
by  Mr.  Frank  Lewis,  surveyor,  at  the 
price  of  2,500Z. 

6.  The  said  committees  and  the  said 
executor  will  at  their  own  expense  assign 
absolutely  to  the  said  bank,  in  such  man- 
ner and  form  as  the  said  bank  shall  re- 
quire, all  the  interest  of  them  or  either  of 
them,  or  of  the  said  J.  Dudgeon  or  the 
estate  of  the  said  W.  Dudgeon  in  the 
steamships  Edhem  and  Hanson  respec- 
tively, and  in  all  payments  and  moneys 
which  may  be  received  or  recovered  in 
respect  of  the  said  ships  from  the  Turkish 
Government,  or  from  any  other  person  or 
persons  whatever.  The  said  committees 
and  the  said  executor  will  also  take  or 
concur  in  taking  any  proceedings  in  the 
suit  of  the  Sultan  of  Turkey  v.  The  Union 
Bomk  of  London  which  the  said  bank 
may  require  for  the  perfection  of  its  title  to 
or  possession  of  the  said  premises  or  any 
part  thereof. 

This  agreement  was  approved  by  the 
Master  in  Lunacy  on  the  29th  of  June. 

On  the  16th  of  July  one  Wilcox,  a 
creditor,  obtained  a  judgment  i^inst 
John  Dudgeon  ;  and  on  the  18th  of  Julv 
execution  was  issued,  and  the  sheriff  took 
possession  of  the  shipbuilding  yard,  fix- 


tures and  other  plant,  and  also  of  the 
ship  Edhem  which  was  at  that  time  in 
dock  undergoing  certain  alterations,  after 
having  taken  her  trial  trip. 

On  the  19th  of  August  the  plaintiffs 
received  authority  from  the  receiver  and 
committee  to  take  possession  under  the 
agreement  of  the  24th  of  June,  and  on 
the  22nd  of  August  the  plaintiffs  took 
formal  possession  of  everything  comprised 
in  that  agreement,  taking  into  their  ser- 
vice the  people  in  charge  of  the  yard  and 
works ;  the  sheriff 's  officer  remaining  in 
possession. 

On  the  2nd  of  September,  1876,  the 
defendant  obtained  a  judgment  against 
John  Dudgeon  for  870Z.  On  the  12th  of 
September  a  writ  of  ^.  /a.  was  issued,  and 
on  the  13th  a  levy  was  made.  On  the 
29th  of  September  an  interpleader  order 
was  obtained,  and  870Z.  paid  into  Court 
to  abide  the  event. 

The  question  was  confined  to  the  ship 
Edhem^  and  the  heavy  moveable  plant 
not  included  in  the  mortgage  of  the  21st  of 
May,  of  which  a  schedule  had  been  pre- 
pared ;  the  loose  tools  in  the  shipbuild- 
ing ywxL,  which  had  been  paid  for,  being 
excluded  from  the  interpleader  issue  by 
order. 

At  the  hearing  it  was  argued  by  the 
plaintifis  that  the  property  in  the  plant 
not  comprised  in  the  mortgage  of  the  2l8t 
of  May  had  passed  to  the  plaintifis  by  the 
agreement  of  the  24th  of  June,  or  at  all 
events  by  the  taking  possession  on  the  22nd 
of  August,  which  was  an  "acceptance 
and  actual  receipt"  of  everything  com- 
prised in  the  agreement  of  the  24th  of 
June,  satisfying  the  17th  section  of  the 
Statute  of  Frauds. 

For  the  defendant  it  was  contended, 
that  the  agreement  of  the  24th  of  June 
was  inoperative,  as  not  having  been 
signed,  and  that  the  taking  possession 
on  the  22nd  of  August  was  also  inopera- 
tive as  an  acceptance  and  receipt,  because 
the  sheriff  was  then  in  possession. 

As  to  the  Edhevriy  it  was  contended 
that  the  assignment  of  the  vessel  not 
being  that  of  a  British  ship,  ought  to 
have  been  registered  under  the  Bills  of 
Sale  Act,  and  that  not  being  so  regis- 
tered the  assignment  was  void. 

The  learned  Judge  gave  judgment  in 
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&TOiLr  of  the  plaintiffs,  staying  ezeca- 
tion,  that  the  defendant  might  appeal. 
He  now  appealed  accordingly. 

BuU  and  WUt,  for  the  defendant.— 
There  has  been  no  actual  receipt  and 
acceptance  of  the  goods  to  take  the  con- 
tract out  of  the  Statute  of  Frauds — Benr 
taal  Y.  Bwms  (1)  is  a  parallel  case. 
There  the  goods  were  in  the  possession 
of  the  London  Dock  Company;  and  it 
was  held  that  acceptance  of  a  delivering 
order  by  the  vendee  was  not  an  accept- 
ance of  the  goods  within  the  statute. 
No  property  passes  till  the  person  in 
possession  has  agreed  to  hold  the  goods 
as  agent  of  the  vendee.  That  could  not 
be  here,  for  the  sheriff 's  officer  was  not 
the  vendor's  agent  for  such  a  purpose. 

[Bebtt,  L.J. — ^But  suppose,  without 
consulting  the  person  in  charge,  the 
vendor  and  purchaser  go  down  to  the 
place  where  the  goods  are,  and  the 
vendor  says,  **  I  give  you  these  goods," 
and  the  purchaser  says,  ''I  accept  them," 
would  not  that  be  an  actual  delivery  and 
acceptance  ?] 

Probably. — See  Benjamin  on  Sales,  p. 
132.  But  the  warehouseman  is  the 
agent  of  the  vendor.  The  sheriff  is  not ; 
and  how  can  a  purchaser  get  possession 
while  the  sheriff's  officer  i3  already  in 
possession?  In  Ex  parte  Muttony  re 
Gale  (2),  Bacon,  Y.C.,  speaks  of  the 
possession  of  the  sheriff  as  an  exclusive 
possession,  with  which  no  one  could  law- 
fully interfere.  The  goods  are  in  "  cus- 
todia  legis." 

[CocKBUBN,  L.O.J. — Custody  is  one 
thing  and  possession  another.  Does  the 
sheriff's  possession  divest  the  possession 
of  the  owner  ?     I  should  think  not.] 

The  owner  no  doubt  has  a  special  pro- 
perty in  the  goods — Giles  v.  Qrover  (3). 
But  though  the  property  is  not  divested, 
the  sheriff  has  an  exclusive  possession, 
as  Lord  Tenterden  explains  in  his  judg- 
ment in  that  case  at  p.  261.  It  is  said 
that  the  order  of  Vice-Chancellor  Malins 
concludes  us.  But  that  order  merely 
gave  the  committee  authority  to    sign 

(1)  3  B.  &  C.  423. 

(2)  41  Law  J.  Rep.  Bankr.  67  ;  ».  c.  Law  Rep. 
18  Eq.  178. 

(3)  9  Bing.  128. 
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the  agreements  of  the  24th  of  June. 
That  has  not  been  done,  and  therefore 
the  order  is  inoperative.  In  no  way 
therefore  has  the  property  passed  to 
the  plaintiffs. — See  Benjamin  on  Sales, 
pp.  228,  229.  As  to  the  transfer  of  the 
ship  Edhem  (which  was  a  "ship"  at 
the  time  it  was  mortgaged,  though  not 
quite  finished)  the  vessel  should  have 
been  registered  under  the  Merchant 
Shipping  Act,  17  &  18  Vict.  c.  104. 
pt.  II.  ss.  18,   19   (4).     The  ship  be- 

(4)  By  17  &  18  Vict.c.  104.  s.  18,  it  is  enacted 
that  no  British  ship  shall  be  deemed  to  be  a  British 
ship  unless  she  belongs  wholly  either  to,  1,  natural 
born  British  subjects,  or,  2,  persons  made  denizens 
by  letters  of  denization,  or  naturalized  by  or  pur- 
suant to  any  Act  of  the  Imperial  Legislation,  or 
by  or  pursuant  to  any  Act  or  ordinance  of  the 
proper  legislative  authority  in  any  British  posses- 
sion, or,  3,  bodies  corporate  established  under, 
subject  to  the  laws  of,  and  having  their  principal 
place  of  business  in  the  United  Kingdom  or  some 
British  possesion. 

By  section  19.  Every  British  phip  (with  certain 
exceptions  therein  specified)  must  be  registered 
in  manner  thereinafter  mentioned,  "  and  no  ship 
thereby  required  to  be  registered  shall  unless  re- 
gistered be  recognised  as  a  British  ship ;  and  no 
officer  of  customs  shall  grant  a  clearance  or  tran- 
sire  to  any  ship  hereby  required  to  be  registered 
for  the  purpose  of  enabling  her  to  proceed  to  sea 
as  a  Britisn  ship,  unless  the  master  of  such  ship, 
upon  being  required  to  do  so,  produces  to  him  such 
certificate  of  registry  as  is  hereinafter  mentioned, 
and  if  such  ship  attempts  to  proceed  to  sea  as  a 
British  ship  without  a  clearance  or  transire,  such 
officer  may  detain  such  ship  until  such  certificate 
is  produced  to  him." 

By  section  55.  A  registered  ship  or  any  share 
therein  when  disposed  of  to  the  persons  qualified  to 
be  owners  of  British  ships  shall  be  transferred  by 
bill  of  sale,  and  such  bill  of  sale  shall  contain  such 
description  of  the  ship  as  is  contained  in  the  cer- 
tificate of  the  surveyor,  or  such  other  description 
as  may  be  sufficient  to  identify  the  ship  to  the 
satisfaction  of  the  registrar. 

By  section  57.  Every  bill  of  sale  for  the  trans- 
fer of  any  registered  ship  or  of  any  share  therein, 
when  duly  executed,  shall  be  produced  to  the  re- 
gistrar of  the  port  at  which  the  ship  is  registered, 
together  with  the  declaration  hereinbefore  required 
to  be  made  by  a  trauHferee,  and  the  registrar  shall 
thereupon  enter  in  the  register  book  the  name  of 
the  transferee  as  owner  of  the  ship  or  share  com- 
prised in  such  bill  of  sale,  and  shall  indorse  on 
the  bill  of  sale  the  fact  of  such  entry  h  wing  been 
made,  with  the  date  and  hour  thereof,  and  ail  bills 
of  sa'e  of  any  shijp  or  shares  in  a  ship  shall  be 
entered  in  the  register  book  in  the  order  of  their 
production  to  the  registrar. 

Bv  25 &  26  Vict.  c.  63.  s.  3,  it  is  declared  that  the 
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longed  to  a  British  owner,  and  was 
assigned  to  the  Bank,  who  are  also 
British,  withont  registration ;  the  trans- 
fer is  therefore  void.  But  if  it  is  not 
necessary  to  register  the  vessel  under 
the  Merchant  Shipping  Act  as  a  British 
ship,  the  transfer  should  have  been  re- 
gistered as  a  bill  of  sale  under  17  & 
18  Vict.  c.  36.  s.  7,  for  the  two  Acts 
are  intended  to  supplement  each  other. 
Moreover,  the  assignment  does  not  even 
purport  to  be  an  actual  transfer  of  the 
vessel,  but  is  merely  a  declaration  of 
trust. 

[Cotton,  L.J. — But  a  document  creat- 
ing a  trust  of  this  kind  passes  an  equit- 
able interest,  and  is  valid  as  a  bill  of  sale 
under  25  &  26  Vict.  c.  63.  s.  3.] 

Holl  and  Asptnall,  for  the  plaintiffs, 
were  restricted  to  the  question  as  to  the 
ship  Edhem. — This  ship  is  not  a  British 
ship  within  the  meaning  of  the  Merchant 
Shipping  Acts.  It  was  bailt  by  British 
builders,  but  was  never  intended  to  be 
owned  by  British  owners. 

[Brett,  L.  J. — But  when  Dudgeon  gave 
the  security,  he  treated  the  vessel  as  his 
own.] 

Only  in  his  capacity  of  builder.  The 
Act  cannot  mean  that  a  builder  of  a  ship 
in  Britain  is  to  be  taken  as  the  owner  of 
a  British  ship. 

[CocKBUEN,  L.C.J. —  A  ship  cannot 
be  treated  as  a  British  ship  till  it  is  re- 
gistered. Does  not  the  Act  mean  that  a 
ship  shall  not  be  sold  to  a  British  owner 
without  registration  ?] 

The  Dudgeons  only  parted  with  what 
interest  they  had,  i.e.,  the  builders*  lien. 
The  Turkisn  government  are  the  true 
owners. 

expression  beneficial  interest  whenever  used  in  the 
second  part  of  the  principal  Act  includes  interests 
arising  under  contract  or  other  equitable  interests, 
and  the  intention  of  the  said  Act  is  that,  irithout 
prejudice  to  the  provisions  contained  in  the  said 
Act  relating  to  the  exclusion  of  unqualified  persons 
from  the  ownership  of  British  ships,  equities  may 
be  enforced  against  owners  and  mortgagees  of 
ships  in  respect  of  their  interest  therein  in  the 
same  manner  as  equities  may  be  enforced  against 
them  in  respect  of  any  other  personal  property. 

By  the  Bills  of  Sale  Act  (17  &  18  Vict,  c  23), 
8.  7,  it  is  enacted  that  the  term  "  bill  of  sale" 
under  that  Act  shall  not  include  (inter  alia) 
"  transfers  or  assignments  of  any  ship  or  Tessel,  or 
of  any  share  thereof." 


[CocKBUBN,  L.C.J. — Then  what  right 
have  the  Dudgeons  to  sell  P] 

As  between  the  plaintiffs  and  the  Dud- 
geons, the  former  take  the  whole  interest 
in  the  ship.  They  are  estopped  from 
denying  their  title.  As  to  the  Bills  of 
Sale  Act,  this  is  clearly  a  "  ship,"  and 
comes  within  the  words  of  the  exception, 
which  are  quite  general. 

CoCKBUBN,  L.C.J. — ^I  am  of  opinion 
that  in  this  case  the  judgment  of  the 
Court  below  should  be  affirmed.  It  is 
dear  that  the  Messrs.  Dudgeon,  and, 
after  the  death  of  one  of  them  and  the 
lunacy  of  the  other,  the  executors  and 
committee  in  lunacy,  were  indebted  to 
the  plaintiffs'  bank  in  a  very  large  sum. 
The  bank  desired  to  have  security ;  and 
in  copsequence  this  agreement  of  the 
21st  of  Mav,  1875,  and  the  bill  of  sale  of 
the  ship  of  the  2l8t  of  May,  1875,  and 
the  agreement  of  the  24th  of  June,  1876, 
between  the  Dudgeons  and  the  company, 
were  executed. 

The  agreement  of  the  24th  of  Juno 
having  been  entered  into,  a  creditor  of 
the  Messrs.  Dudgeon,  of  the  name  of 
Wilcox,  sends  in  an  execution  under  a 
writ  of  fieri  facias  against  the  goods  of 
the  late  firm  of  Dadgeons,  and  a  sheriff's 
officer  takes  possession  of  the  articles 
comprised  under  Article  4.  That  being 
the  state  of  things,  the  plaintiffs,  under 
the  authority  of  that  agreement,  go  upon 
the  premises,  and  with  the  assent  of  the 
vendors  or  some  of  them,  do  what  they 
can  towards  taking  possession.  They  do 
what  certainly,  mdependently  of  the 
question  of  the  execution,  would  amount 
to  a  taking  possession  sufficient  to 
satisfy  the  Statute  of  Frauds,  bnt  for  the 
execution.  The  question  then  presents 
itself  whether  the  possession  of  these 
goods  by  the  sheriff  is  sufficient  to  pre- 
vent possession  being  taken  by  the  ven- 
dees. I  think  it  is  not;  for  I  think 
it  is  a  fallacy,  however  usual  it  may  be 
in  common  parlance,  to  say  that  the 
goods  are  in  the  possession  of  the  sheriff 
at  all.  They  are  in  the  custody  of  the 
law,  and  of  the  sheriff 's  officer  as  repre- 
senting the  law  ; — possession  undoubtedly 
as  against  a  wrongdoer  who  might  seek  to 
divest  him  of  any  portion  of  the  goods  so 
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seized ;  bat  I  think  custody  only  so  &r  as 
the  real  owner  of  the  goods  is  concerned. 
Until  those  goods  are  sold  under  the 
authority  of  the  law,  virtnally  they  are 
in  his  possession ;  at  all  events,  as  re- 
gards every  one  bat  the  execution  cre- 
ditor or  the  officer  of  the  law,  who  under 
the  writ  of  fi,  fa,  is  entitled  to  the  cus- 
tody of  the  goods.  It  must  not  be  for- 
fotten  that  the  17th  section  of  the 
tatute  of  Frauds  is  an  enactment  espe- 
cially providing  for  the  protection  not  of 
sellers  but  of  buyers.  It  requires  that 
there  shall  be  actual  receipt  of  the  whole 
or  part  of  the  goods  before  the  seller  is 
entitled  to  say  to  the  buyer,  "  You  have 
bought  of  me ;  complete  your  contract.*' 
K  the  buyer  does  anything  which  vir- 
tually amounts  to  a  receipt,  I  am  quite 
of  opinion  that  he  is  within  the  protec- 
tion of  the  statute ;  and  if  the  buyer 
goes  to  the  spot,  and  with  the  assent  of 
the  seller  takes  possession,  either  actually 
or  constructively,  of  the  goods,  it  amounts 
to  ft  receipt. 

The  only  thing  which  I  see  any  doubt 
about  is  as  to  the  assignment  of  the 
Edheni.  That  professes  to  be  an  as- 
signment by  way  of  bill  of  sale ;  but 
the  bill  of  sale  has  not  been  registered. 
Therefore  if  the  bill  of  sale  come  within 
the  Bills  of  Sale  Act,  then  the  assign, 
ment  would  be  bad  for  want  of  registra- 
tion. But  I  think  the  exception  in  the 
Bills  of  Sale  Act  clearly  shews  that  it 
was  not  intended  to  apply  to  this  ship. 

Then  comes  the  question  whether  the 
Shipping  Act  is  satisfied,  or  whether  this 
was  a  vessel  which  required  to  be  reg^ 
tered  under  that  Act  as  a  British  ship ; 
and  if  so,  whether  (the  vessel  not  being 
registered),  a  bill  of  sale  purporting  to 

r38  the  property  in  the  vessel  will  do. 
had  some  doubt  myself,  I  confess, 
inasmuch  as  the  Act  of  Parliament  ex- 
pressly requires  that  a  British  ship  shall 
be  registered,  and  then  goes  on  to  deal 
with  the  mode  of  passing  property  in  a 
British  ship  by  sale — whether  it  virtually 
amounts  to  this,  that  before  you  can  pass 
the  property  in  a  British  ship,  you  must 
necessarily  register  her  with  a  view  to 
bring  her  into  the  operation  of  that  57th 
section  which  requires  that  a  transfer 
should  be  registered.   But  I  do  not  think 
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it  at  all  necessary  to  decide  on  that 
ground.  For  the  purposes  of  the  present 
contention,  I  must  say  that  I  do  not 
think  this  was  a  British  ship  at  all — I 
mean  within  the  contemplation  of  the 
Act  of  Parliament.  She  was  built,  it  is 
true,  by  a  British  owner  ;  and  on  looking 
at  the  contract  between  the  British 
owner  and  the  foreign  purchaser  for  the 
manufacture  and  transfer  of  the  vessel,  it 
appears  to  me  impossible  to  say  that  the 
property  in  that  ship  was  to  pass  from 
the  builder  to  the  foreign  owner  until 
she  was  actually  delivered  at  the  spot 
where  the  delivery  was  to  take  place,  to 
the  Turkish  Government.  It  is  specially 
provided  for,  that  the  Turkish  Govern- 
ment should  have  the  ship  delivered  at  a 
particular  place  for  a  certain  sum  of 
money.  Therefore  in  a  sense  being  the 
property  of  a  British  owner,  she  was  a 
iBritish  ship,  but  not  within  the  contem- 
plation  of  the  statute.  The  statute  was 
intended  to  apply  to  ships  being  perma- 
nently the  property  of  a  British  owner. 
That  was  not  the  case  here ;  for  as  soon 
as  she  crossed  the  sea  she  was  intended 
to  be  transferred  to  a  foreign  owner,  and 
never  intended  from  that  hour  to  be  a 
British  ship.  Therefore  I  do  not  think 
that  she  comes  within  the  Act  of  Par- 
liament which  has  reference  to  British 
ships. 

Therefore,  I  concur  with  the  rest  of  the 
Court  in  thinking  that  the  judgment  of 
Baron  Pollock  in  the  Court  below  was 
right,  and  that  the  judgment  must  be 
affirmed. 

Bramwell,  L.J. — I  am  of  the  same 
opinion.  The  first  question  that  was 
argued  before  us  was  whether  the  pro- 
perty in  the  articles  named  in  section  4 
passed  by  virtue  of  the  contract  and  that 
which  took  place  when  the  agents  of  the 
Bank  went  down  to  take  possession.  I 
say  "and,''  because  as  there  was  a  taking 
possession,  such  as  it  was,  no  doubt  the 
plaintiffii  are  entitled  to  add  it  to  the 
agreement.  I  doubt  very  much  whether 
the  same  answer  ought  not  to  have  been 
given,  if  there  had  been  no  taking  pos- 
session. 

Now,  I  am  of  opinion  here,  that  both 
these  parties  intended  that  the  property 
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should  pass,  or  at  all  events  that  all  the 
articles  in  paragraph  4  should  pass,  al- 
though it  was  necessary  to  take  some  steps 
to  ascertain  the  precise  amount  which  was 
to  be  paid.  That  being  so,  the  Messrs. 
Dudgeon,  the  executors  and  committee, 
and  the  plamtififs,  having  agreed  that 
they  shoidd  take  and  have  possession, 
and  as  they  did  take  and  have  possession, 
I  cannot  but  agree  that  the  property  did 
pass.  It  is  quite  clear  with  regard  to  the 
property  mentioned  in  paragraph  4. 

Then  the  question  arises  also  whether 
there  was  a  good  contract  under  the 
Statute  of  Frauds.  I  will  not  deal  with 
the  point  which  was  dealt  with  by  my 
Lord,  except  to  say  this,  that  it  does 
seem  to  me  impossible  to  suppose  that  an 
execution  debtor  cannot  make  an  effectual 
sale  of  his  goods  to  a  purchaser  because 
they  are  in  the  possession  of  the  sheriff. 
If  he  can  make  an  effectual  sale,  and  if 
there  can  be — of  course  not  a  delivery  to 
him,  in  one  sense — but  an  actual  accept- 
ance of  the  goods  within  the  Statute  of 
Frauds,  why  it  took  place  here. 

But  I  am  also  clearly  of  opinion  that 
the  delivery  and  acceptance  of  the  goods 
in  article  5  of  the  contract,  and  the  pay- 
ment in  respect  of  them,  was  a  sufficient 
acceptance  of  part,  and  part  payment 
sufficient  to  satisfy  the  requirements  of 
the  Statute  of  Frauds,  even  if  they  were 
not  otherwise  satisfied.  A  case  precisely 
in  point  is  Scott  v.  The  Eastern  Counties 
Bailwa/y  Company  (5). 

There  is  no  doubt  here  that  the  whole 
of  the  obligations  on  one  side  were  the 
whole  of  the  considerations  on  the  other 
side;  and  this  is  one  indivisible  agree- 
ment. 

The  only  remaining  question  is  as  to 
the  ship  Edhem.  As  to  that  ship,  I  am 
of  opinion  (and  I  am  certain  there  is  some 
authority  for  it,  although  I  have  not 
been  able  to  find  it)  that  the  property  in 
an  unregistered  ship  may  pass  otherwise, 
and  indeed  must  pass  otherwise  than  by 
the  bill  of  sale  required  by  the  statute. 
If  you  look  at  the  words  of  the  Shipping 
Act,  you  will  find  almost  that  it  neces- 
sarily must  be  so. 

(6)  12  Mee.  &  W.  33  ;   ».  c.   13  Law  J.  Bep. 
£xch.  14. 


Now,  the  17  &  18  Vict.  c.  104.  s.  19, 
says,  "Every  British  ship  must  be  re- 
gistered  in  manner  hereinbefore    men- 
tioned," with  an  exception  within  which 
this  case  does  not  come.    If  it  stood  there 
you  might  think  it  was  obligatory  upon 
the  person   who  was    the  owner  of    a 
British  ship,  but  we  find  it  was  not  so. 
There  is  no  penalty  imposed    for    not 
doing  it,  that  is  to  say,  a  man  is  not 
punished  or  sent  to  prison  for  it,  or  in- 
dict^ ;  but  "  No  ship  hereby  required  to 
be  registered  shall,  unless  registered,  be 
recognised  as  a  British   ship,  and    no 
officer  of  customs  shall  grant  a  clearance," 
and  so  forth.     The  consequence  of  non- 
registering  is  that  you  do  not  get  the 
benefits  of  your  British  ownership.    Now, 
just  see  wnat  follows : — The  statute  does 
not  say,  "  No  ship,  or  share  therein,  shaJl 
be  transferred,  except  by  bill  of  sale;*' 
but   "A  registered  ship,  or  any  share 
therein,  when    disposed  of   to   persons 
qualified  to  be  owners  of  British  ships 
shall  be  transferred  by  bill  of  sale."  That 
is  only  applicable  to  the  case  where  the 
ship  was  a  registered  ship.    This  was  not 
a  registered  ship,  and  even  if  there  was 
some  obligation  upon  people  to  register, 
which  I  Qiink  it  is  clear  there  was  not, 
the  statute  does  not  say  because   that 
obligation  has  not   been  observed    ike 
ship  may  not  be  assigned.    Moreover,  it 
ought  to  be  remembered  that  the  whole 
of  this  is  one  piece  of  legislation,  because 
it  proceeds  to  say,  "  Every  bill  of  sale  for 
the  transfer  of  any  registered  ship,  or  of 
any  share  therein,  when  duly  executed, 
shall  be  produced  to  the  registrar  of  the 
port  at  which  the  ship  is  registered,  toge- 
ther with  the  declaration  hereinbefore 
required  to  be  made  by  a  transferee,  and 
the  registrar  shall  thereupon  enter  in  the 
register  book  the  name  of  the  transferee 
as  owner  of  the  ship,  or  share  comprised 
in  such  bill  of  sale,  and  shall  indorse  the 
fact  of  such  entry  having  been  made," 
and  so  on,  "  and  all  bills  of  sale  of  any 
ship,  or  shares  in  a  ship,  shall  be  entered 
in  the  register  book  in  the  order  of  their 
production  to  the  registrar."     I  rather 
think  that  the  consequence  of  not  doing 
that  is  that  a  subsequent  transferor  or 
incumbrancer  takes  precedence,  that  is, 
whoever  gets  first  on  the  register  takes 
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precedence.  Therefore  I  am  of  opinion 
here  that  the  Dadgeons  were  not  bonnd  to 
register ;  and  further,  if  they  were  bonnd 
to  register,  there  is  no  prohibition  of  the 
assignment  otherwise  than  by  bill  of  sale, 
becaose  that  is  only  applicable  to  regis- 
tered ships,  and  there  is  no  prohibition  of 
assignment  of  nnregistered  ships.  Far- 
ther, and  in  addition  to  that.  Lord  Jostice 
Cotton  pointed  oat  that,  ander  the  8rd 
section  of  the  25  &  26  Vict.  c.  63,  it  is 
clear  that  the  plaintiff  woald  be  enti- 
tled to  an  equitable  interest  in  this  ship 
without  registration.  That  interest  might 
be  transferred  to  them  otherwise  than  by 
statutory  bill  of  sale  under  the  sections 
I  haye  referred  to,  and  without  registra- 
tion.    So  much  for  that  point. 

Then  I  think  the  last  point  that  was 
made  was  that  this  transfer  was  void  under 
the  Bills  of  Sale  Act,  and  we  were  asked 
to  read  the  exception  in  the  Bills  of  Sale 
Act)  as  though  the  words  were  "  transfer 
or  assignment  of  a  ship,  pursuant  to  the 
Merchfloit  Shipping  Act."  I  am  of  opi- 
nion that  we  cannot  so  read  it ;  really  it  is 
difficult  to  giye  a  reason  why  we  cannot, 
except  to  say  no  reason  has  been  given 
why  we  should.  No  doubt  the  words 
used  are  something  like  the  words  used 
in  the  Merchant  Shipping  Act ;  but  they 
are  general  words,  which  it  seems  must 
baye  been  intended  to  have  some  sweeping 
effect.  It  may  be  asked  why  sales  of  ships 
in  general  should  not  have  been  mentioned. 
The  answer  to  that  is,  that  the  Bills  of 
Sale  Act  (a  much  lauded  Act,  and  a  very 
good  one  I  dare  say,  but  one  which  I 
generally  find  applied  to  the  purposes  of 
mischief  rather  than  to  the  prevention  of 
it)  —  deals  with  documents.  You  may 
make  a  verbal  transfer  of  anything  with- 
out being  within  the  Bills  of  Sale  Act. 
Therefore,  the  language  in  the  statute  is 
properly  limited  to  the  case  of  a  docu- 
ment such  as  is  there  described.  I 
have  now  dealt  with  all  the  questions 
raised  by  the  defendant's  counsel,  and  I 
am  of  opinion  that  they  ought  to  be 
answered  unfavourably  to  the  defend- 
ants, and  that  this  judgment  should  be 
affirmed. 

Bbbtt,  L.J. — ^In  this  case  judgment 
has   passed    for    the    plaintiff    on    the 


interpleader  issue.  The  question  is, 
whether  the  property  was  in  the  bank, 
as  against  the  execution  creditor;  and 
the  property,  both  in  the  Edhem  and 
in  the  other  goods,  is  said  to  have 
passed  to  the  bank  by  virtue  of  and 
under  a  contract.  The  first  question 
raised  is,  whether  there  is  a  contract 
which  can  be  relied  upon  by  the  plaintiffs 
in  this  case  between  them  and  the  Dud- 
geons. That  depends  upon  whether  there 
is  a  sufficient  contract  within  the  Statute  * 
of  Frauds,  that  is,  one  which  can  be 
looked  at,  notwithstanding  the  require- 
ments of  the  Statute  of  Frauds.  The 
contract  is  in  writing,  but  it  is  not  signed, 
therefore,  so  far,  it  has  not  complied  with 
the  Statute  of  Frauds.  Then  the  ques- 
tion comes  to  be,  whether  there  is  some- 
thing which  will  allow  us  to  look  at 
the  contract^  notwithstanding  it  is  not 
signed. 

Now  the  first  point  which  presents  it- 
self in  order  to  determine  that  point  is 
whether  the  contract,  with  regard  to  sec- 
tions 4  and  5,  is  one  or  several.  I  am  in- 
clined to  think  myself,  for  the  reasons  given 
by  Lord  Justice  Bramwell,  that  the  con- 
tract is  one.  The  true  test  is  whether  the 
consideration  is  one  or  divisible.  But  I  en- 
tirely agree  with  my  Lord  Chief  Justice, 
that,  even  supposing  article  4  to  contain  a 
separate  contract,  there  was  a  sufficient 
actual  taking  of  possession  by  the  bank 
here  to  enable  us  to  look  at  the  contract 
in  compliance  with  the  Statute  of  Frauds. 
The  vendor  gave  authority  to  the  vendee 
to  go  down  and  take  possession  of  all  that 
he  could  give  him,  and  that  is  the  same 
to  my  mind  as  if  the  vendor  had  gone 
down  with  the  vendee.  The  vendee  goes 
down,  he  finds  there  certain  servants  of 
the  vendor,  he  takes  those  servants  into 
his  own  pay,  he  himself  being  actually 
present,  or  his  agent,  and  tells  them  to 
hold  the  goods  for  him,  that  being  done 
with  the  consent  of  the  vendor ;  and  the 
servants  do  accept  that  employment,  and 
remain  at  the  place.  Therefore  it  seems 
to  me  that  it  is  the  same  thing  as  if  the 
vendor  and  vendee  had  gone  down  toge- 
ther, and  both  being  there,  the  vendor 
had  said  to  the  vendee,  "  Now  take  these 
goods,  they  are  yours,"  and  the  vendee 
had  said,  **  Very  well,  I  will  take  thenv 
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they  are  mine;"  the  only  objection  to 
tbat  is,  that  it  is  said  the  sheriff  is  in 
possession,  and  therefore  this  vendor 
conld  not  give  possession  to  this  vendee, 
and  the  vendee  conld  not  take  possession. 
Now,  for  the  parpose  of  satisfying  the 
Statute  of  Fraads,  it  seems  to  me  that 
the  presence  of  the  sheriff,  and  his  hold- 
in^  the  cnstody,  does  not  prevent  it  from 
bemg  as  between  the  vendor  and  the 
vendee  a  sufficient  actual  taking  posses- 
sion by  the  vendee,  so  as  to  bind  the  con- 
tract tmder  the  Statute  of  Frauds.  That 
is  all  we  need  determine  upon  that  point. 
It  seems  to  me  that  we  are  entitled  to 
look  at  the  contract,  notwithstanding  the 
Statute  of  Frauds. 

Now,  with  regard  to  the  ship,  I  think 
there  are  two  reasons  why  one  may  hold 
that  the  property  in  fche  ship  passed  also. 
I  treat  that  document  as  intending  to 
pass  the  property  in  the  ship.  If  so, 
what  was  the  ship  ?  The  ship  at  the 
time  was  finbhed.  She  was  a  ship. 
That  is  now  admitted.  She  belonged 
solely  to  British  owners,  but  she  never 
was  intended  to  be  registerM  as  a  British 
ship,  and  for  that  reason  I  should  agree 
with  my  Lord  Chief  Justice,  that  not 
being  registered,  you  might  fairly  say 
that  it  was  not  a  ship  which  was  ever 
intended  to  be  brought  within  the  Ship- 
ping Act  at  all.  But  supposing  that  be 
not  sufficient,  as  a  fact  she  was  not  regis- 
tered, and  it  seems  to  me  that  the  only  ' 
transfer  which  is  forbidden  without  regis- 
tration by  the  Merchant  Shipping  Act,  is 
a  transfer  of  a  registered  ship.  If  it  were 
not  for  that  statute,  no  registration  of 
the  transfer  would  be  necessary,  and  the 
only  transaction  which  would  otherwise 
be  good  but  which  is  forbidden  to  be 
good  by  section  55  of  the  Merchant  Ship, 
ping  Act,  is  the  transfer  of  a  registered 
ship.  Therefore,  it  seems  to  me  that  in 
either  view  this  t^nsaction  was  not  made 
void  or  insufficient  by  reason  of  the 
Merchant  Shipping  Act.  Then  it  is  said 
that  if  so,  it  is  not  available  by  reason  of 
the  Bills  of  Sale  Act ;  and  if  the  Bills  of 
Sale  Act  had  been  conterminoas  with  the 
Merchant  Shipping  Act,  so  that  vou 
could  have  said  that  every  ship  which  is 
not  to  be  dealt  with  under  the  one  Act 
must  be  dealt  with  under  the  other,  then 


the  ship  would  go  under  the  Bills  of  Sale 
Act.  But  the  Bills  of  Sale  Act  is  not 
conterminous  with  the  Merchant  Ship- 
ping  Act.  The  Bills  of  Sale  Act  excepts 
all  ships ;  that  is,  whether  British  ships 
or  foreign  ships,  or  whether  registered 
ships  or  not  registered  ships.  Therefore, 
although  the  ship  is  not  registered,  and 
although  the  transfer  is  not  within  the 
Merchant  Shipping  Act,  yet  it  is  a  ship, 
and  is  excepted  from  the  Bills  of  Sale 
Act.  Therefore,  a  ship  unregistered  is  a 
thing  the  transfer  of  which  is  not  dealt 
with,  either  by  the  Merchant  Shipping 
Act  or  the  Bills  of  Sale  Act,  and  goes 
according  to  the  Common  Law,  and  the 
transfer  is  good,  although  there  has  been 
no  registration  at  all.  I  think  on  every 
point  of  view  the  appeal  must  fail,  and 
the  judgment  of  the  Court  below  must 
be  affirmed. 

Cotton,  L.J. — I  am  of  opinion  that 
the  appeal  must  fail.  I  will  first  deal 
with  the  ship,  because  there  are  con- 
siderations affecting  the  other  points 
which  do  not  affect  the  ship. 

The  first  question  is  this,  whether,  put- 
ting aside  the  Bills  of  Sale  Act,  the  bank 
had  a  good  and  valid  title  to  the  ship.  The 
instrument  under  which  they  claim  is 
the  instrument  of  the  24th  of  May,  1875« 
and  that  recites  what  is  supposed  to 
be  the  interest  of  the  Dudgeons,  the 
builders ;  not  stating  it,  in  my  opinion, 
correctly,  for  it  deals  wiUi  them  as  having 
only  a  lien  or  charge  upon  the  ship. 
[His  Lordship  here  read  the  material 
part  of  the  agreement.] 

Now,  in  Equity  that  would  be  a  good 
contract^  not  transferring  the  property  of 
the  ship,  but  giving  the  plaintiffs  a  ri^hfc 
in  equity  to  say  that  wnatever  interest 
the  firm  of  Dudgeons  had  in  the  ship, 
should  be  transferred  to  them  as  a  seen- 
rity  for  their  debt. 

Now  I  do  not  propose  to  enter  into  the 
question  whether  this  is  a  ship  which, 
under  the  Act  of  1854,  ought  to  have 
been  transferred  by  a  duly  registered 
Bill  of  Sale,  but  in  the  Act  of  1862  there 
is  an  express  proviso,  giving  a  ship, 
owner  in  equity  a  right  to  transfer  lus 
interest  in  his  ship  by  an  instrument  or 
contract  not  sufficient  to  pass  the  legal 
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Uni<m  Bamk  of  London  t.  Lemmton  (4^*)- 
title.    It  is  this:  ^  Without  prejudice  to 
the  provisions  contained  in  the  said  Act 
relating  to  the  exclusion  of  unqualified 
persons  from  the  ownership  of  British 
ships  equities  may  be  enforced  against 
owners  and  mortgagees  of  ships  in  re- 
spect of  their  interest  therein  in  the  same 
manner   as    equities    tobj  be    enforced 
against  them  in  respect  of  any  other  per- 
sonal propeHy,"  so  that,  independently  of 
the  question  whether  the  Edhem  was  a 
British  ship  within  the  meaning  of  the 
Mtttshant  Shipping  Act,  as  to  which  I 
agree  with  the  rest  of  the   Court,  the 
point  as  to  the  validity  of  the  chai^  is 
especially  met  by  the  section  I  have  referred 
to.    Here  there  was  an  equitable  interest 
in  the  ship,  granted  by  contract  to  the 
hank  by  Messrs.  Dudgeon.  Even  assuming 
that  the  Edhem  was  a  British  ship,  that 
contract  would  have  been  effectual,  inde- 
pendent of  the  Bills  of  Sale  Act,  to  eive 
them  a  title  to  the  ship  at  the  time  when 
the  execution  of  the  13th  of  September 
was  issued.    Then   the  question  arises 
still,  does  the  Bills  of  Sale  Act  make  that 
title  of  no  effect  as  against  the  execution 
creditor?      It  would  be  a  bill  of  sale 
within  the  Act  unless  it  is  taken  out  of 
the  Act  by  the  exception  contained  in 
the  interpretation  clause.    Although  the 
Bills  of    Sale  Act  in  terms  deals  with 
bills  of  sale,  assignments  and  transfers,  a 
contract  effectusd  in  equity,  giving  tlie 
person  a  right  to  the  thing  in  specie,  is  an 
assignment  or  transfer  within  the  mean- 
mg  of  the  Act.    The  exception  is,  "  This 
Act  is  not  to  include  the  K>llowing  docu- 
ments, that  is  to  say,  transfers  or  assign- 
ments of  any  ship  or  vessel,  or  any  share 
thereof."      Does    this    document   come 
within  that  exception  ?  I  am  of  opinion 
that  it  does.    The  argument  is  this,  that 
we  most  read  those  words  as  ''  tnuosfers 
or  assignments  of  any  ship  or  vessel  duly 
registered  under  this  Act    relating    to 
British  ships."     But  there  are  no  such 
words  to  be  found.     The  Act  is  not  to 
include  *'  transfers  or  assignments  of  any 
^p  or  vessel  or  any  share  thereof."    In 
that  exception    you    must   extend    the 
word  "  assignment "  to  that  which  does 
not  ptirport  to  be  a  transfer  of  the  legal 
estate,  but  which  it  is  in  Equity,  so  as  to 
give  the  mortgagee  a  right  to  have  a 
Vol.  47.— Q3.,  CJP.  &  Exch. 


transfer,  and  it  is  in  no  way  limited  so  as 
to  exclude  anything  which  you  may  call 
a  transfer  or  assignment  of  any  British 
vessel.  My  opinion,  therefore,  is  that 
the  transfer  is  not  within  the  Bills  of  Sale 
Act,  and  that  it  is  effectual  so  as  to  give 
the  Bank  a  title  as  against  Lenanton. 

Now  we  come  to  the  other  things  which 
have  been  claimed.  It  seems  to  me  that 
the  only  question  that  can  arise  is,  as 
regards  those  things  not  expressly  com- 
prised in  the  mortgage  which  were  not 
included  in  the  valuation  list.  My  opinion 
entirely  agrees  with  that  expressed  by  the 
other  members  of  the  Court,  that  the 
property  effectually  passed  by  the  con- 
tract. There  was  no  written  contract, 
but  assuming  that  the  contract  was  one 
which,  notwithstanding  the  Statute  of 
Frauds,  was  valid,  it  was  a  contract  that 
related  to  certain  specific  things,  viz.  all 
things  on  the  premises  which  were  not 
effectually  covered  by  the  mortgage.  It 
passed  them  all,  and  to  obviate  the  ques- 
tion under  the  Statute  of  Frauds  (for, 
although  the  sheriff  was  in  possession, 
there  was  an  interest  which  the  owner  of 
the  property  could  sell),  the  parties 
acting  on  behalf  of  the  lunatic  give 
authority  to  the  bank  to  go  down  and 
take  possession.  The  bank  having  taken 
possession  under  that  authority,  order  the 
persons  in  charge  to  hold  the  property  for 
them,  and  it  appears  that  was  a  most 
effectual  attornment.  The  bank  therefore 
held  possession  of  the  things  subject  only 
to  the  execution ;  they  did  hold  pos- 
session of  that  which  was  the  subject  of 
the  sale,  and  therefore  there  was  a  re- 
ceipt by  the  purchasers,  so  as  to  prevent 
a  ^tiificulty  arising  under  the  Statute  of 
Frauds. 

Judgment  affirmed. 


Solicitors  —  Lyne    &   Holman,    for    plaintiffi; 
Pritchard  &  Sons,  for  defendant 
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MIBABITA  V.  THB  IHPEBIAL 
OTTOMAN  BANK  * 


[IN  THE  COURT  OF  APPEALw] 
(Appeal  from  the  Exchequer  Diviiion.) 

1878. 
Jan.  22. 
Feb.  18, 

Sale  of  Goods — Ooods  shipped  on  ac^ 
count  of  Vendee — Bill  of  Lading  to  Ven* 
dor*s  Order  or  Assigns — Passing  of  Pro- 
perty. 

The  plaintiff  contracted  to  purchase  a 
certain  gua/ntity  of  goods  from  P.  Sf  Co. 
P.  8f  Co.  purchased  the  goods  from  0.,  whom 
they  paid,  aaid  shipped  them  from  Cypnu  to 
London  for  and  on  account  of  the  defend^ 
antSf  and  delivered  the  invoice  to  tlie  plain-^ 
tiff. 

They  drew  a  hiU  on  the  plaintiff  *s  firm 
in  London  to  the  order  of  0.  0.  discounted 
it  with  the  defendants^  and  forwarded  it  to 
iJ^e  defendants*  London  agents^  together 
with  hiUs  of  lading  drawn  to  the  order  or 
assigns  of  P.  8f  Co.,  with  instructions  that 
the  plaintiff* s  London  firm  would  be  ready 
to  accept  and  pay  it  at  mabanty  against 
delivery  of  the  hills  of  lading. 

The  biU  being  presented  to  the  plaintiffs 
he  refused  to  accept  it  without  receiving 
the  bills  of  lading. 

Thereupon  the  defendants  took  possession 
of  the  cargo,  and,  notunthstanding  thai  the 
plaintiff  offered,  to  pay  the  biU  of  exchange^ 
refused  to  deliver  to  hvm  the  hiU  of  ladmg 
without  payment  of  the  biU,  together  with 
the  freight  and  charges;  and  eifentually 
sold  the  cargo  for  less  than  its  vdtue. 

On  a  special  case,  the  arbitrator  found 
as  a  matter  of  fact  that  the  parties  had 
intended  that  the  property  should  pass  to 
the  plaintiff  on  shipment  of  the  goods : — 

Held,  that  such  finding  was  justified  by 
the  facts;  that  the  property  had  passed  to 
the  plaintiff,  on  the  tender  of  payment  of 
the  bill  of  exchange,  and  that  as  the  de^ 
fendants  had  no  tiUe  to  the  goods,  the  plain- 
{iff  cotdd  maintain  an  action  against  tJtem 
for  the  conversion  thereof. 

This  was  an  appeal  from  a  judgment 
of  the  Exchequer  Division,  upon  a  Special 
Case  stated  by  an  arbitrator  for  the 
opinion  of  the  Court. 

The  action  was  brought  for  damages 

*  Coram  BramweU,  L.J.;  Brett,  L.J.;  and 
Cotton,  LJ. 


for  the  wvongfU  eonversion  by  the  de- 
fendants of  a  oertain  cargo  of  terra 
umber,  shipped  on  aooount  of  the  plain- 
tiff  from  Larnaca,  in  Cjrprus,  to  LoiMion« 

The  matmal  faets  as  Bhe?m  by  the 
Special  Case  are  as  follows : — 

The  plaintiff  is  a  merchant  at  Malta 
and  Constantinople. 

The  defendants  are  a  banking  com- 
pany at  Constantinople^  with  agenciea  in 
London  and  at  Larnaca,  in  Cyprus. 

On  the  26th  of  June,  1873,  the  plain- 
tiff entered  into  a  contract  with  Messrs. 
Phatsea,  Pappa  &  Co.,  merchants  in 
Cyprus^  for  Uie  purchase  of  a  quantity 
of  terra  umber. 

Phatsea  &  Co.  chartered  a  British  ship 
by  the  order  and  on  account  of  the 
plaintiff^  which  took  on  board  600  tons 
of  umber  at  Larnaca;  and  the  plaintiff 
sent  to  Phatsea,  Pappa  &  Co.  150L  for 
advances  to  be  made  to  the  ship. 

On  the  9th  of  October  t^e  captain 
signed  four  bills  of  lading  for  the  cargo, 
shewing  the  goods  to  be  shipped  by 
Phatsea,  Pappa  &  Co.,  and  making  them 
deliverable  to  order  or  assigns,  and 
handed  the  bills  of  lading  to  Phatsea^ 
Pappa  &  Co. 

The  plaintiff,  at  the  request  of  Messrs. 
Phatsea,  Pappa  &  Co^  insured  the  vessel 
in  London. 

The  ship  sailed  from  Tjamaca  on  the 
9th  of  October,  1873. 

Havinff  received  the  bills  of  lading, 
Messrs.  Phatsea,  Pi^pa  &  Co.  drew  a 
bill  of  exchange  for  2802.  on  the  dain- 
tiff,  and  endor^  and  handed  it  with  the 
bills  of  lading,  which  they  had  previously 
endorsed  in  blank,  to  Mr.  Corkji,  a  mer- 
chant  in  Cyprus,  from  whom  theyhsd 
bought  the  umber.  They  had  already 
paid  for  the  umber,  and  the  bill  was 
endorsed  for  Mr.  Corkji's  aooonmioda^ 
tion. 

Mr.  Corkji  discounted  the  said  btU  of 
exchange  at  the  Larnaca  agency  of  the 
plaintiff's  bank,  and  with  the  bill  handed 
to  them  tibe  bills  of  lading,  saying  that 
they  were  to  be  sent  on  to  Constanti^ 
nople,  where  the  plaintiff  was  residiiig> 
and  eiven  up  to  the  plaintiff  on  payment 
by  him  ol  the  bill  of  ezohaqge  at  nata- 
lity. 

Shortly  afterwards  Mr.  Pappa  handad 
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to  €be  plaintiff  the  diarteivparty  and  an 
inToioe  of  the  goods,  describing  them  ae 
shipped  by  order  and  on  acoonnt  of  the 
plaintiff. 

The  plaintiff  having  refused  to  accept 
the  bill  without  receiving  the  bills  of 
lading,  the  documents  were  sent  back  to 
the  Lamaca  agency,  and  eventually  a 
new  arrangement  was  made,  by  which 
the  old  bill  was  to  be  given  up,  and  a 
new  bill  for  2542.  11^.  was  to  be  drawn 
by  Messrs.  Phatsea,  Pappa  &  Go.  to  the 
(Nrder  of  Mr.  Corkji,  on  Messrs.  Mirabita 
Brothers,  the  plamtifis'.  firm,  in  London 
at  two  months'  date. 

A  new  bill  of  ezdiange  was  accord* 
ingly  drawn,  dated  the  9th  of  October, 
1873,  and  was  sent  by  Messrs.  Phatsea 
and  Pappa  to  Mr.  Corkji,  who  handed  it 
to  ihe  Lamaca  agency  of  the  defendants' 
bank,  sayine  that  it  was  to  be  sent  with 
the  bills  of  lading  to  London,  where 
Mirabita  Brothers  would  be  ready  to 
accept  and  pay  the  bill  of  exchange  at 
maturity  against  delivery  of  the  biUs  of 
lading. 

The  documents  were  accordingly  for- 
warded to  the  defendants'  agency  in 
Jjoodon^  and  at  the  same  time  Messrs. 
Phatsea  &  Pappa  gave  the  plaintiff  a 
letter  addressed  to  the  captain  of  ihe 
vessel,  autiborising  him  to  deliver  the 
cargo  to  the  plaintiff  if  the  bills  of  lading 
had  not  come  to  hand. 

The  vessel  arrived  at  Ghravesend  on 
the  3rd  of  December.  The  captain  gave 
notice  of  his  arrival  to  the  plaintiff's 
agent,  who  ordered  the  vessel  to  Mill- 
wall  Docks. 

The  same  day  the  bill  of  exchange  and 
bills  of  lading  arrived  in  London,  and 
the  bill  of  exchange  was  left  at  the  office 
of  Mirabita  Brothers,  with  notice  that 
the  bills  of  lading  would  be  given  up  on 
payment  of  the  dnift. 

!Rifr.  Ferdinand  Mirabita,  one  of  the 
liondon  firm,  returned  the  bill  to  the 
bank,  saying  that  he  was  ready  to  pay 
the  bill  at  maturity,  but  would  not  then 
accept  it. 

The  defendants'  manager  in  London 
then  telegraphed  to  the  Lamaca  agency 
that  the  Mirabita  Brothers  refused  to 
accept  the  bill ;  and  the  manager  at 
liamaca,  with  the  consent  of  Mr.  Corkji 
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and  Messrs.  Phatsea  &  Pappa,  tele- 
gn»)hed  back  instructions  to  the  agency 
in  London  to  keep  the  bill  of  lading  imd 
sequester  the  cargo  for  payment  of  the 
draft  and  diarge. 

On  the  8ik  of  December,  by  the  order 
of  the  defendants,  the  ship's  brokers 
entered  the  cargo  at  the  custotiiphouse  in 
the  defendants'  name. 

On  the  12th  of  February  Mr.  Ferdi- 
nand Mirabita  offered  to  pay  the  bill  and 
receive  the  bills  of  lading,  but  the  de- 
fendants' manager  refused  to  accept  pay- 
ment of  the  bill,  saying  that  the  defend- 
ants  had  taken  possession  of  the  cargo, 
and  had  made  themselves  liable  for 
freight. 

The  plaintiff  thereupon  communicated 
wii^  Messrs.  Gorldi  and  Phatsea  & 
Pappa,  who  informea  the  manager  of  the 
Lamaca  agency  of  what  had  occurred, 
and  said  that  they  were  willing  to  defray 
any  claim  for  expenses  incuired  by  the 
defendants. 

The  manager  of  the  Lamaca  branch 
then  telegraphed  to  the  defendant  in 
London  that  payment  of  the  draft  only 
was  required  bdEbre  d^very  of  the  bills 
of  lading. 

The  defendants  however  persisted  in 
their  demand  for  payment  of  the  amount 
of  the  bill,  together  with  expenses,  and  a 
guarantee  for  freight  on  the  part  of  the 
plaintiff. 

The  plaintiff  offered  to  pay  the  amount 
of  the  draft,  and  to  guarantee  the  freight, 
but  the  defendants  refused  to  come  to 
terms. 

Eventually  the  defendants  landed  the 
cargo  ;  and,  after  heavy  charges  for 
demurrage,  landing  and  other  expenses 
had  been  incurred,  sold  the  cargo  with- 
out  any  authority  from  the  plaintiff  for 
a  sum  which  was  not  sufficient  to  pay 
the  amount  of  the  bill  of  exchange, 
freight  and  expenses. 

The  cargo  was  worth  in  the  market 
more  than  the  amount  of  the  bill  of  ex- 
change and  the  freight  and  other  ex- 
penses which  the  plaintiff  must  have  paid 
to  get  possession  of  it ;  and  if  he  had 
obtained  possession  of  the  cargo,  he  would 
have  made  a  profit  therefrom. 

The  arbitrator  found  as  a  fact  that  it 
was  the  intention  of  Messrs.  Phatsea, 
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Pappa  &  Go.  and  of  the  plaintiff  that  the 
property  in  the  cargo  of  umber  should 
pass  to  the  plaintiff  upon  its  shipment, 
subject  to  a  lien  on  the  same  for  pay- 
ment of  the  price;  and  their  intention 
that  the  property  in  the  cargo  should  be 
vested  in  the  plaintiff  continued  &om  the 
time  of  shipment  tmtil  the  arrival  of  the 
ship  in  England. 

It  was  agreed  that  the  Court  should 
be  at  liberty  to  draw  inferences  of  fact, 
and  to  disregard  the  above  finding  if  a 
jury  would  not  have  been  justified  in 
coming  to  such  a  conclusion  upon  the 
facta  stated. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  plaintiff  was 
entitled  to  recover  damages  from  the 
defendants  for  their  dealing  with  the 
cai^o  as  above  mentioned. 

The  Exchequer  Division  (consisting  of 
Cleasby,  B.,and  Huddleston,  B.)  decided 
in  favour  of  the  plaintiff,  holding  that  the 
property  in  the  umber  had  passed  to  him 
on  tender  by  him  of  payment  of  the  bill 
of  exchange,  and  that  therefore  he  was 
entitled  to  bring  an  action  against  the 
defendants  for  their  wrongfcd  dealing 
with  the  goods. 

Against  this  decision  the  defendants 
now  appealed. 

Henry  Matthews  and  A.  WUsofiy  for  the 
defendajits. — The  question  is  whether 
the  plaintiff  had  such  property  in  the 
umber  at  the  time  of  tne  alleged  con- 
version as  to  enable  him  to  bring  his 
action  against  the  defendants.  It  may 
be  allowed  that  it  was  the  intention 
of  Pappa  only  to  retain  such  control 
over  the  goods  as  would  enforce  pay- 
ment. It  was  intended  that  the  plaintiff 
should  have  had  the  bills  of  lading  at 
Constantinople.  If  that  arrangement  had 
been  carried  out,  the  property  would 
have  passed.  But  a  new  arrangement 
was  made,  and  the  passing  of  the  pro- 
perty was  delayed.  There  is  no  case  in 
which  the  vendor  has  reserved  a  '*jus 
disponendi,"  as  the  vendor  did  in  this 
case,  where  it  has  been  held  that  the 
property  passed.  The  contract  here  was 
not  for  the  delivery  of  a  particular  cargo 
of  umber,  but  only  of  a  certain  quantity. 


Prima  facte^  delivery  to  the  carrier  would 
be  delivery  to  thJB  vendee.;  but  it  is  not 
so  where  the  vendor  reserves  a  *' jus  dis- 
ponendi,"  for  that  shews  that  he  does 
not  intend  to  appropriate  the  particular 
cargo  at  once — Waite  v.  Baker  (1); 
Benjamin  on  Sales,  p.  288 ;  TtMmer  v.  The 
Trusteea  of  Liverpool  Docks  (2) ;  Van 
Casted  v.  Booker  (3)  ;  Ellershaw  v*  Mag^ 
niac  (4) ;  Shepherd  v.  Harrison  (5) ; 
where  see  the  judgment  of  Cairns,  JLC. 
If  the  property  has  not  passed  to  the 
plaintiff,  it  is  clear  that  he  cannot  obtain 
damages  against  the  defendants — Ogg  v. 
Shuter  (6)  ;  Odbarrow  v.  Kreeft  (7); 
Jenkyns  v.  Brown  (8), 

Meadows  White  and  Archihaldy  for  the 
plaintiff. — ^The  question  in  this  case  is 
that  which  was  not  decided  in  Ogg  v. 
Shuter  (6),  namely,  what  was  the  effect  of 
the  plaintiff  offering  to  accept  the  draft 
and  pay  the  money.  Waite  v.  Baker  (1) 
does  not  decide  tliis  case,  for  the  bill  of 
lading  in  that  case  was  not  endorsed. 
Turner  v.  The  Liverpool  Dock  Trustees  (2) 
shews  that  where  the  bill  of  lading  makes 
the  goods  deliverable  to  the  shipper's 
order  or  assigns  a  jus  disponendi  is  re- 
served— see  Benjamin  on  Sales,  pp.  265, 
299.  But  here  the  property  paissed  bj 
the  letter,  which  shewed  the  intention, 
and  the  tender  of  payment  by  the  plain- 
tiff. See  the  notes  to  Ooggs  y.  Bernard 
(9),  Batcliff  V.  Pavies  (10).  In  Shep- 
herd V.  Harrison  (5),  Van  Oasteel  v. 
Brooker  (3),  Ogg  v.  Shuter  (6),  and  Jen- 
kyns  V.  Brown  (8),  there  was  nothing 
to  shew  an  intention  that  the  property 
should  pass  at  once.     The  jus  disponendi 

(1)  2  Exch.  Bep.  1 ;  8.c.  17  Law  J.  Rep.  Ezch. 
307. 

(2)  6  Exch.  Eep.  543;  8.  c.  20  Law  J.  Ecp. 
Exch.  393. 

(3)  2  Exch.  Rep.  691 ;  s.  c.  18  Law  J.  Rep. 
Exch.  9. 

(4)  6  Exch.  Rep.  570,  ft. 

(5)  38  Law  J.  Rep.  O-B.  105,  177.  and  40  Law 
J.  Rep.  Q.B.  148;  s.  c.  Law  Rep.  4  Q.B.  197, 
493,  and5H.L.  Cas.  116. 

(6)  46  Law  J.  Rep.  C.P.  44 ;  s.  c  Law  Bep. 
1  C.P.  Div.  147. 

(7)  44  Law  J.  Rep.  Exch.  288;  s,  c.  Law  Bep. 
10  Esch.  274,  sub  nom,  Gabarron  t.  Kre^. 

(8)  14  Q.B.  Bep.  496 ;  s.  c  19  Law  J.  Bep. 
Q.B.  286. 

(9)  2  Sm.  L.C.  218. 

(10)  Cro.  Jac  244« 
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was  reBoryed,  and  the  passing  of  the  pro- 
perty was  at  no  time  completed.  The 
intention  of  the  parties  is  always  a  ques- 
tion for  the  jury — Brown  v.  Hare  (11) — 
and  the  arbitrator  has  f  onnd  in  the  plain- 
tiff's fayonr.  As  to  the  effect  of  the 
intention  of  the  parties  in  passing  the 
property,  see  Wood  v.  Belt  (12),  Joyce  v. 
Swan  (13). 

Wilson^  in  reply. — Property  passes  not 
by  intentions,  bat  by  acts.  It  can  only 
pass  by  deed,  or  by  deliyery,  or  by  con- 
tract for  yalnable  consideration.  In 
none  of  these  ways  did  the  property  pass 
here. 

Our,  adv,  vulL 

On  Feb.  22  the  following  judgments 
were  delivered : — 

Bbamwell,  L.J. — ^This  case  has  been 
argued  on  Uie  footing  that  the  law  of 
England  or  a  like  law  is  applicable,  and 
we  must  so  deal  with  it.  We  must  treat 
as  the  bargain  made  between  the  plaintiff 
and  Phatsea  &  Go.  the  one  made  at  the 
time  it  was  arranged  that  the  payment 
should  be  made  by  a  bill  at  two  months, 
and  that  the  yendees  should  not  be  en- 
titled to  the  600  tons  of  umber  or  bills  of 
lading  of  them  until  payment  of  the  bill 
of  exchange.  No  question  arises  as  to 
the  defendants'  rights  ;  for  it  was  admit- 
ted, and  properly  admitted,  that  the 
defendants  did  wrong  in  refusing  the 
amount  of  the  bill  and  selling  the  umber. 
On  the  other  hand,  there  is  no  contract 
between  the  plaintiffs  and  defendants; 
so  that  in  the  result  this  case  is  reduced 
to  this — When  the  defendants  tortiously 
disposed  of  the  umber,  had  the  plaintiff 
such  a  property  therein,  or  right  thereto, 
as  to  entitle  him  to  maintain  this  action  ? 
It  is  argued  that  he  had  not^  and  the 
reason  giyen  is  that  as  the  umber  bought 
was  not  specific  and  ascertained,  and  as 
on  shipment  the  shippers  took  a  bill  of 
lading  to  order  and  gaye  an  interest  in  it 
to  Corkji,  who  transferred  it  to  the  de- 
fendants, no  property  passed*     And  for 

(11)  4  Hurl.  &  N.  822 ;  b.  c  29  Law  J.  Bep. 
E^eh.  6. 

(12)  6  E.  &  B.  772 ;  s.  c.  25  Law  J.  Rep.  Q.B. 
«       148  ;  in  error,  s.  c  6  £.  &  B.  355 ;  b.  c.  25  Law  J. 

Bep.  Q.B.  321« 

(13)  17  Com.  B.  Rep.  N.S.  84. 


this  a  long  series  of  authorities,  beginning 
with  Watte  v.  Baker  (1)  and  ending  with 
Ogg  y.  Shuter  (6),  is  cited.  It  is  almost 
superfluous  to  say  that  by  these  authori- 
ties  we  are  bound,  that  I  pay  them  un- 
limited respect,  and,  I  may  add,  I  do  so 
the  more  readily  as  I  think  the  rule  they 
establish  is  a  beneficial  one.  But  what  is 
that  rule?  It  is  somewhat  yariously 
expressed  as  being  either  that  the  pro- 
perty remains  in  the  shipper,  or  that  he 
has  a  ^^ju8  disponendi,**  Undoubtedly  he 
has  a  property  or  power  which  enables 
him  to  confer  a  title  on  a  pledgee  or 
yendee,  though  in  breach  of  his  contract 
with  the  yendor.  This  appears  from 
Watte  y.  Baker  (1)  and  Oaharrow  y. 
Kreeft  (7),  and  to  some  extent  from 
EUersJum  y.  Magniac  (4).  In  the  first 
case  Parke,  B.,  expressly  says  that  the 
yendee  Baker  could,  under  the  circum- 
stances, maintain  an  action  against  Leth- 
bridge  for  having  sold  the  barley  to 
Waite.  This  property  or  power  exists 
then,  and  therefore  if  the  yendors  of  the 
umber  had  sold  it  to  the  defendants  this 
action  could  not  be  maintained.  But  in 
that  case  the  defendants  would  haye 
acquired  a  right,  while,  as  we  have 
said,  it  is  admitted  that  no  right  in 
this  case  can  be  relied  on.  We  think 
it  is  not  necessary  to  inquire  whether 
what  the  shipper  possesses  is  a  pro- 
perty, strictly  so-called,  in  the  goods 
or  a  jus  disponendi;  because  we  think 
whichever  it  is,  the  result  must  be  the 
same,  f6r  the  following  reasons : — ^That 
the  yendee  has  an  interest  in  the  specific 
goods  as  soon  as  they  are  shipped  is  plain. 
By  the  contract  they  are  at  his  risk ;  if 
lost  or  damaged  he  must  bear  the  loss. 
If  specially  good,  and  above  the  average 
quality  which  the  seller  was  bound  to 
deliver,  the  benefit  is  the  vendee's.  If 
he  pays,  and  the  vendor  receives  the 
price,  not  having  transferred  the  pro- 
perty nor  created  any  right  over  it  in 
another,  the  property  vests.  It  is  found 
in  this  case  that,  as  far  as  intention  went, 
the  property  was  to  be  in  the  plaintiff  on 
shipment.  If  the  plaintiff  had  paid,  and 
the  defendants  had  accepted,  the  amount 
of  the  bill  of  exchange,  it  cannot  be 
doubted  that  the  property  would  have 
vested  in  the  plaintiff.  Why?  Not  by  any 
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deliyery.  None  might  have  been  made  ; 
the  defendants  mi^t  have  wrongfully 
withheld  the  bill  of  lading.  The  property 
would  have  vested  by  v^ue  of  the  ori- 
ginal contract  of  sale.  It  follows  that  it 
vested  on  tender  of  the  price,  and  that 
whether  the  vendor's  right  was  a  right  of 
property  or  a  ^^jus  disponendiJ*  For 
whichever  it  was,  it  was  their  intention 
and  that  of  the  plaintiff  that  it  should 
cease  on  the  plaintiff  paying  the  price, 
and  therefore  it  would  cease  unless 
meanwhile  some  title  had  been  conferred 
on  a  third  person  to  something  more 
than  the  price.  This,  though  wrongful 
as  regards  the  plaintiff,  would  have  been 
valid.  But  no  such  title  exists  here. 
There  is  nothing  in  the  authorities  in* 
consistent  with  this.  The  only  case  that 
may  be  thought  to  seem  so  is  Watte 
V.  Baker  (1),  where,  though  the  vendee 
tendered  the  price,  he  was  held  to  have 
acquired  no  property.  But  it  is  manifest 
that  in  that  case  flie  vendor  originally 
took  the  bill  of  lading  to  order,  and  kept 
it  in  his  possession  to  deal  with  a&  he 
thought  fit,  and  never  intended  that  the 
property  should  pass  until  he  handed  the 
bill  of  lading  to  the  vendee  on  such  terms 
as  he  chose  to  exact.  Parke,  B.,  says : 
"There  is  no  pretence  for  saying  ihat 
Lethbridge  agreed  that  the  property 
should  pass.^  There  was  nothing  that 
amotmted  to  an  appropriation  in  the 
sense  of  that  term  which  alone  would 
pass  the  property.  There  was  no  agree- 
ment between  ihe  two  parties  that  the 
specific  cargo  should  become  the  property 
of  the  defendant,  the  vendee.  Here  all 
the  evidence  shews  that  there  was  such 
agreement.  The  arbitrator  says  it 
existed  in  fact  at  the  time  of  shipment, 
but  the  subsequent  conduct  of  both  parties 
shews  it.  What  seems  decisive  is  this — 
the  plaintiff  must  have  a  right  against 
some  one.  Has  he  any  against  Phatsea  P 
Now  Phatsea  has  done  nothing  that  he 
had  no  right  to  do,  and  he  has  done 
eveiything  he  was  bound  to  do,  treating 
the  altered  agreement  as  governing.  No 
action  thererore  would  lie  against  him« 
It  must,  then,  be  the  defendants  who  are 
in  the  wrong.  I  think  they  are;  that 
the  property  was  to  pass  on  payment, 
and  oonsequently  on  tender  of  payment 


of  the  bill  of  exchange ;  that  the  bill  of 
lading  was  handed  to  the  Lamaca  Bank 
to  be  delivered  to  the  plaintiff  on  pay- 
ment of  the  bill  of  exchange ;  that  there- 
fore  the  plaintiff  can  maintain  this  action, 
and  the  judgment  should  be  affirmed, 
for  the  reasons  given  by  Banm  Cleasby. 
I  would  add  tins,  that  I  agree  with  the 
reasoning  of  the  Court  below,  and  far- 
ther make  this  rems^k — I  believe  this  is 
a  question  which  would  not  have  been 
open  to  the  slightest  doubt  if  the  action 
had  been  brought  after  the  coming  into 
operation  of  the  Judicature  Acts.  I  have 
this  further  to  add,  that  Lord  Justice 
Cotton  has  fishvoured  me  with  a  perusal 
of  what  he  has  written  on  the  subject, 
and  I  entirely  agree  with  it. 

Cotton,  L.J. — ^In  this  case  the  vendor, 
on  shipping  the  goods,  the  subject  of  the 
contract,  took  a  bill  of  lading  to  his  order, 
and  dealt  with  that  bill  of  lading  in  this 
way — In  order  to  secure  the  bill  of  ex- 
change which  he  drew,  and  although  he 
negotiated  that  bill  of  exchange,  the  per- 
son who  took  it  to  the  Ottoman  Bank 
took  it  solely  for  the  purpose  of  securing 
the  bill  of  exchange,  and  in  fact  the  ven- 
dor agreed,  and  so  far  as  he  could  trans- 
ferred to  the  purchaser  his  right  to  insist 
that  on  payment  of  the  bill  of  exchange 
the  bill  of  lading  should  be  handed  over. 

I  mention  these  facts  for  the  purpose 
of  adding  that  the  action  was  begun  long 
before  the  Judicature  Acts,  and  therefore 
it  is  simply  to  be  dealt  with  as  a  legal 
question.  And  we  cannot  consider  here 
how  far  the  plaintiff  has  the  right  in 
equity  to  insist  that  he  occupies  the 
same  position  as  the  vendors,  and  to  in- 
sist that,  as  against  the  pledgee  of  the 
bill  of  lading,  the  plaintiff,  as  transferee 
of  the  right,  has  a  good  equitable  title, 
even  if  he  have  not  a  legal  title.  In 
fact  the  present  case  simply  turns  on  this 
question,  whether  the  property  in  the 
goods  in  question  has,  under  the  circum- 
stances, parsed  to  the  plaintiff.  Now  I 
quite  agree  with  the  judgment  of  Lord 
Justice  Bramwell,  but  as  a  number  of 
cases  were  cited  in  tirgument  which  it 
was  contended  were  adverse  to  the  deci- 
sion upon  which  we  rely,  I  thought  it 
better  to  give  the  reasons  which  I  oon- 
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sider  are  applicable  to  the  principle  of 
those  decisions,  and  the  principle  appbcable 
to  such  cases  as  this.  What,  then,  is  the 
principle  of  these  cases  ?  Under  a  con* 
tract  tor  sale  of  chattels  not  specific  the 
property  does  not  pass  t(^  the  purchaser 
unless  there  is  afterwards  an  appropria- 
tion of  the  specific  chattels  to  pass  under 
the  contract — that  is,  unless  both  parties 
agree  as  to  the  specific  chattels  in  which 
the  property  is  to  pass,  and  nothing  re- 
mains to  be  done  in  order  to  pass  it.  In 
the  case  of  such  a  contract  the  delivery 
hy  the  vendor  to  a  common  carrier,  or 
(unless  the  efiect  of  the  shipment  is 
restricted  by  terms  of  the  bill  of  lading) 
shipment  on  bomrd  a  ship  of  a  chattel  for 
the  purchaser,  is  an  appropriation  suffi- 
cient to  pass  the  property.  If,  however, 
the  vendor,  when  shipping  the  articles 
which  he  intends  to  deliver  under  the 
contract,  takes  the  bill  of  lading  to  his 
own  order,  and  does  so  not  as  agent,  or 
on  behalf  of  the  purchaser,  but  on  his 
own  behalf,  it  is  held  that  he  thereby  re- 
serves to  himself  a  power  of  disposinfi^  of 
the  property,  and  that  consequently  there 
is  no  final  appropriation,  and  the  property 
does  not  on  shipment  pass  to  the  pur- 
chaser. When  the  vendor,  on  shipment^ 
takes  the  bill  of  lading^  to  his  own  order, 
he  has  the  power  of  absolutely  disposing 
of  the  cargo,  and  may  pi*event  the  pur- 
chaser &om  ever  asserting  any  riffht  of 
property  therein;  and  accordingly  in 
Waite  V,  Baker  (1),  Ellerahaw  v.  Mag^ 
niac  (4)  and  Oaharrow  v.  Kreeft  (7),  in 
each  of  which  cases  the  vendors  had  dealt 
with  the  bills  of  lading  for  their  own 
benefit,  the  decisions  were  that  the  pur- 
chaser had  no  property  in  the  eoods, 
though  he  had  offered  to  accept  biUs  for 
or  had  paid  the  price.  So  if  the  vendor 
deals  with  or  claims  to  retain  the  bill  of 
lading  in  order  to  secure  the  contract 
price,  as  where  he  sends  forward  the  bill 
of  lading  with  a  bill  of  exchange  attached, 
with  directions  that  the  bill  of  lading  is 
not  to  be  delivered  to  the  purchaser  till 
acceptance  or  payment  of  the  bill  of  ex- 
change, the  appropriation  is  not  absolute, 
hut,  until  acceptance  of  the  draft,  or  pay- 
ment or  tender  of  the  price,  is  conditional 
only,  and  imiil  sach  aoceptancdor  payment 
or  tender  the  property  in  the  goods  does 


not  pass  to  the  purchaser ;  and  so  it  was 
decided  in  Turner  y.  The  Liverpool  Dock  (2) ^ 
Shepherd  v.  Harrison  (5)  and  Ogg  v. 
Shuter  (6).  But  if  the  bill  of  lading  has 
been  d^t  with  only  to  secure  the  con- 
tract price,  there  is  neither  principle  nor 
authority  for  holding  that  in  such  a  case 
the  goods  shipped  for  the  purpose  of  com- 
pleting the  contract  do  not  on  payment 
or  tender  by  the  purchaser  of  the  contract 
price  vest  in  him.  When  this  occurs 
there  is  a  performance  of  the  condition 
subject  to  which  the  appropriation  was 
made,  and  everything  which  according 
to  the  intention  of  the  parties  is  neces- 
sary  to  transfer  the  property  is  done ;  and 
in  my  opinion,  under  such  circumstances 
the  property  does,  on  payment  or  tender  of 
the  price,  pass  to  the  purchaser. 

Apply  these  principles  to  the  present 
case.  Pappa,  the  venaor,  did  not  attempt 
to  make  use  of  the  power  of  disposition 
which  he  had  under  the  bill  of  lading  for 
the  purpose  of  entirely  withdrawing  the 
cargo  from  the  contract.  He  dealt  with 
it  only  for  the  purpose  of  securing  pay- 
ment of  the  price.  It  is  expressly  stated 
in  paragraph  B  of  this  case  that  Mr. 
Corkji,  who  had  acted  for  Pappa,  dis- 
counted the  said  bill  of  exchange  at  the 
Lamaca  agency  of  the  defendants'  bank, 
and,  with  the  bill  of  exchange,  handed  them 
the  biUs  of  lading,  saying  they  were  to 
be  sent  to  Constimtinople,  and  given  up 
to  the  plaintiff  on  payment  by  hun  of  the 
bill  of  exchange  hi  maturity. 

Under  these  circumstances  there  waa 
an  appropriation  by  the  vendor  of  the 
cargo,  subject  only  to  payment  of  the 
price.  This  was  tendered,  and  as  it  is  con- 
ceded that  the  defendants  were  wrong  in 
claiming  anything  more.  The  plaintiff^ 
the  purchaser,  had  done  or  offered  to  do 
all  that  was  incumbent  on  him  to  make 
the  appropriation  absolute,  and  the  pro- 
perty vested  in  him. 

Bbktt,  L.  J.,  concurred  with  the  judg-. 
ment  of  Lord  Justice  Cotton. 


Solidtprs— Stocken  &  JQpp»  for  plaintiff;  Cle- 
DMiiUi  foot  dtfendM^. 
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1878, 

Feb.   28. 
March  5 

Husband  and  Wife — Divorce  Suit  by 
Wife — Costs  of  8uitr--Necessaries, 

Where  a  suit  has  been  reasonably  insti- 
tuted in  tJie  Divorce  Court  by  a  wife  against 
her  husband  for  a  divorce^  on  the  groimd  of 
cruelty  and  adultery,  the  husband  is  liable 
to  the  vnfe^s  solicitor  for  the  fair  and  rea* 
sondble  costs,  as  between  solicitor  ami  client, 
which  have  been  incurred  in  the  prosecution 
'  of  such  suit,  although  they  may  be  costs 
which  the  Registrar  of  the  Divorce  Court 
has  disallowed  in  taxing  the  wife*s  costs  of 
such  suit,  as  between  party  and  party. 

This  was  an  action  to  recover  the 
amount  of  certain  costs  of  the  plaintiff, 
as  the  solicitor  of  the  defendant's  wife, 
in  prosecntinfi^  a  snit  which  had  been 
instituted  in  the  Divorce  Court  on  behalf 
of  the  wife  against  her  husband,  the  de- 
fendant^ for  a  dissolution  of  the  marriage, 
on  the  ground  of  the  defendant's  adultery 
and  cruelty. 

A  decree  nisi  for  the  dissolution  of 
the  marriage  had  been  obtained,  and  the 
same  had  afterwards  been  made  absolute, 
and  the  wife's  costs  had  been  taxed  by 
the  Registrar  of  the  Divorce  Court  and 
paid  by  the  defendant;  but  the  costs 
now  sought  to  be  recovered  were  the 
extra  costs,  as  between  solicitor  and 
client,  and  included,  inter  aMa,  the  costs 
of  detectives  who  had  been  employed  to 
prove  the  case  against  the  husband,  which 
the  Registrar  of  the  Divorce  Court  had 
disallowed  as  between  party  and  party. 

The  action  was  tried  at  Westminster, 
during  last  Hilary  Sittings,  before  Den- 
man,  J.,  without  a  jury,  when  the  ques- 
tion as  to  the  right  to  recover  was  re- 
served for  argument  on  further  conside- 
ration, it  being  agreed  that  the  amount 
recoverable  (if  any)  should  be  settled  by 
a  referee  on  the  principle  to  be  laid  down 
by  the  Judge.  The  question  was  ac- 
cordingly argued  by 

Waddy  (Ottaway  with  him),  for  the 
plaintiff,  and 

J.  0,  MattheiWy  for  the  defendant,  when 
the  following  authorities  were  referred  to. 


viz. — Brown  v.  Achroyd  (1),  Twmer  v, 
Bookes  (2),  Bice  v.  Shepherd  (3),  Re 
Hooper;  Baylis  v.  Watkim  (4),  Dickens 
V.  Dickens  (5),  Stocken  v.  Patrick  (6), 
and  Wilson  v.  Ford  (7). 

•■  Our.  adv,  vuU. 

On  the  5th  of  March  the  learned  Judge 
delivered  the  following  judgment : — 

Dbnman,  J. — This  was  an  action  brought 
bv  the  plaintiff,  a  solicitor,  for  2632.  10«., 
alleged  to  be  due  from  the  defendant 
under  the  following  circumstances : — 

In  1875  the  plaintiff  was  retained  by 
the  defendant's  wife  to  institute  pro. 
ceedings  against  the  defendant  in  the 
Divorce  Court  for  a  divorce,  on  the 
grounds  of  crueliy  and  adultery.  On  the 
30th  of  June,  1876,  a  decree  nisi  was 
made  for  the  dissolution  of  the  marriage, 
which  was  made  absolute  on  the  23rd  of 
January,  1877.  The  costs  of  the  wife 
against  the  defendant,  as  between  party 
and  party,  had  been  taxed  upon  the  ap- 
plication of  the  wife,  but  the  costs  for 
which  the  plaintiff  sued  the  defendant  in 
this  action  had  been  disallowed,  and  the 
plaintiff  sought  to  recover  them  as  costs, 
which  would  be  properly  allowed  as  be» 
tween  attorney  and  client,  and  as  such 
being  necessaries  supplied  to  the  wife. 
It  was  agreed  at  the  trial  that  I  should 
reserve  judgment  upon  the  &cts  ad- 
mitted, and,  after  argument  upon  those 
facts,  decide  which,  if  any,  of  the  different 
classes  of  costs  sought  to  be  recovered 
were  recoverable,  the  amount  due  to  be 
determined  by  a  referee  agreed  upon, 
according  to  the  principle  laid  down  by 
me. 

The  &cts  admitted  at  the  trial  were  as 
follows : — 

The  first  bill  of  costs  sent  in  by  the 
plaintiff  amounted  to  544Z.  Is,  Wd, — of 
this  sum  275Z.  16«.  2d.  was  taxed  off  and 


(1)  6  £.  &  B.  819;  s.  c.  25  Law  J.  Bep.  03. 
103. 

10  Ad.  &  E.  47. 
12  Com.  B.  Rep.  N.S.  332. 
33  Law  J.  Rep.  Chanc.  800. 
2  Sw.  &  Tr.  103 ;  8.  c.  28  Law  J.  Bep.  Piob. 
94. 

29  Law  Times,  507. 

37  Law  J.  Bep.  Ezch.  60 ;  i.  e.  Law  B^ 
68. 


3) 
5 

(6) 
17) 
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2692.  55.  9(2.  paid.  A  supplemental  bill 
was  afterwaras  brought  in  for  2012.  2«., 
which  contained  a  great  number  of  items 
for  expenses  incnrred  in  the  payment  of 
detectives  and  others  in  obtaining  in- 
formation relating  to  acts  of  adultery 
alleged  to  have  been  conmiitted  by  the 
defendant  in.  divers  places. 

TheBegistrar,  being  of  opinion  that  he 
had  no  power  to  allow  these,  as  between 
party  and  party,  struck  his  pen  through 
the  whole  of  them  in  red  ink,  and  taxed 
the  later  items  of  the  bill  at  532.  IBs.  6d. 
upon  882.  Us,  lOd,  claimed,  and  so  leav- 
ing  untaxed,  but  struck  out,  items  amount- 
ing to  1122. 10«.  2d.  A  third  bill  was 
brought  in  for  costs  incurred  in  the 
rectification  of  the  settlements  after  the 
decree  nisi  and  before  the  decree  absolute. 
This  bill  was  for  1012.  9».  Id,  and  was 
taxed  down  to  742.  16«.  6d.  and  paid. 
The  bill  on  which  the  action  was  brought 
was  for  the  items  struck  out  without 
regular  taxation  in  the  supplementary 
bill,  and  for  the  items  taxed  ofE  in  the 
first  and  third  bills,  and  was  wholly  in 
respect  of  work  done  and  payments  made 
before  the  decree  nisi. 

Soon  after  the  decree  nisi  in  February, 

1876,  an  order  for  alimony,  pendente  liie^ 
was  made  for  payment,  at  the  rate  of 
1882.  per  annum,  for  the  wife  and  child- 
ren, commencing  from  the  6th  of  De- 
cember, 1875,  the  date  of  citation.  This 
sum  was  paid  up  to  the  6th  of  February, 

1877,  when  an  order  to  pay  permanent 
alimony  was  made.  On  the  25th  of 
July,  1876,  a  further  order  for  payment 
of  an  allowance  of  1002.  per  annum  for 
the  maintenance  of  the  two  youngest 
children  was  made,  and  on  the  6th  of 
February  an  order  was  made  to  vary  the 
trusts  of  the  settlement,  and  for  perma- 
nent alimony  of  3002.  a  year  and  502.  for 
the  maintenance  of  one  of  the  children. 

The  last  item  in  the  bills  of  costs  was 
dated  the  2nd  of  January,  1877.  The 
plaintiff  contended  that  he  was  entitled 
to  sue  the  husband  for  these  coste  as 
extra  coste,  as  between  solicitor  and 
client,  for  which  a  solicitor  can  sue  his 
client,  entirely  without  reference  to  the 
amount  which  may  be  recovered  as  be- 
tween party  and  party,  and  that  the  coste 
in  question  were  recoverable  against  the 
Vol.  47.— Q3.,  CP.  &  ExcH. 


husband  as  necessaries  supplied  to  the 
wife. 

On  the  other  side  it  was  argued  that 
the  coste  in  question  could  not  be  so  re- 
covered— first,  on  the  ground  that  they 
had  actually  been  taxed  by  the  proper 
tribunal  and  disallowed;  secondly,  that 
at  all  evente  they  were  the  proper  subject 
of  taxation  in  the  Divorce  Court  and 
could  not  be  sued  for  at  common  law; 
and  thirdly,  on  the  ground  that  as  to 
some  parte  at  least  they  were  not  ooste 
incurred  in  order  to  obtain  necessary 
protection  for  the  wife,  but  only  in  a 
proceeding  for  a  divorce  as  distinguished 
irom  a  proceeding  for  her  necessary 
protection.  The  case  most  strongly 
relied  upon  for  the  plaintiff  was  that  of 
Stocken  v.  Patrick  (6),  in  which  a  wife 
having  good  ground  for  instituting  a  suit 
for  a  separation  on  the  ground  of  cruelty, 
and  the  solicitor  having  brought  a  suit 
for  a  divorce,  on  the  ground  of  adultery 
and  cruelty,  which  was  ultimately  com- 
promised  by  an  agreement  for  a  deed  of 
separation,  the  sohcitor  was  held  entitled 
to  sue  for  his  coste,  as  between  solicitor 
and  client,  including  the  coste,  as  be- 
tween  solicitor  and  client  of  the  divorce 
suit. 

On  the  argument  I  felt  considerable 
doubt  whether  this  case  could  be  looked 
upon  as  an  authority  to  the  extent  that 
it  would  authorise  the  solicitor  to  sue  for 
coste  incurred  solely  in  and  abont  the 
prosecution  of  that  branch  of  the  suit 
which  went  to  estebUsh  the  adultery  of 
the  husband ;  but,  upon  considering  the 
judgment  of  the  Lord  Chief  Baron  care- 
fully,  I  think  it  is  an  authority  to  that 
effect.  This  and  the  other  cases  cited  bv 
Mr.Waddy  seem  to  me  to  go  the  ftdl  length 
of  esteblishing  that  where  the  suit  is  rea- 
sonably instituted  in  the  Divorce  Court, 
for  a  separation  on  the  ground  of  cruelty 
and  adultery,  or  of  cruelty  only,  there  the 
solicitor  can  sue  the  husband  for  the 
coste,  as  between  solicitor  and  client, 
which  he  has  incurred  on  behalf  of  the 
wife.  I  think,  therefore,  that  the  only 
direction  which  I  can  give  to  the  gentle- 
man who  has  been  agreed  upon  as  the 
referee  to  settle  the  amount,  if  any,  due 
to  the  plaintiff  is  that  he  is  to  be  guided 
by  what  he  considers  to  have  been  rea- 

3  I 


Digitized  by 


Google 


426 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEdUEB. 


[N.S. 


Ottaway  v.  ITamiHon. 

tenable  or  nnreasonable  in  the  amount 
and  character  of  the  costs  incnrred.  In 
considering  this  question  I  do  not  think 
that  I  am  warranted,  by  the  authoritieB, 
in  telling  him  to  be  guided  by  the  fact 
that  any  part  of  these  costs  have  or  have 
not  been  allowed  as  party  and  party  costs 
in  the  Divorce  Court.  To  do  bo  would  I 
think  be  to  overrule  Brown  v.  Ackroyd 
(1)  cited  for  the  plaintiff,  and  Bice  v. 
Shepherd  (3),  in  both  of  which  it  was 
held  that  the  Common  Law  right  of  the 
solicitor  was  not  to  be  limited  by  the  sta- 
tutable right  given  under  the  Divorce 
Acts.  This  is  also  strongly  laid  down 
by  the  Lord  Chief  Baron  in  StoeJcen  v. 
Patrick  (6),  and  is  in  accordance  with 
Wilson  V.  Ford  (7).  As  pointed  out  by 
Mr.  Waddy,  the  plaintiff's  rights,  as 
against  the  defendant,  are  not  in  any 
way  correlative  to  or  limited  by  the 
wife's  rights  as  against  her  husband, 
and  it  would  be  unjust  to  hold  that 
everything  which  the  Registrar  of  the 
Divorce  Court  might  hold  not  to  fall 
within  the  definition  of  party  and  party 
costs,  as  adopted  in  that  Court,  should 
therefore  be  held  incapable  of  being  re- 
covered as  costs  between  solicitor  and 
clieni,  if  reasonably  and  fiiirly  incurred 
in  the  prosecution  of  a  proceeding  itself 
reasonaDly  instituted  for  the  protection 
of  the  wife.  This  I  think  is  the  only  test, 
and  by  this  test  the  bill  must  be  con- 
sidered by  the  referee.  If  he  comes  to 
the  conclusion  that  any  of  the  costs  sued 
for,  which  have  been  disallowed  by  the 
Registrar,  are  fair  and  reasonable  costs, 
as  between  solicitor  and  client,  he  should 
allow  them  as  duo  to  the  plaintiff;  if  any 
appear  to  him  to  be  unreasonable  he 
should  disallow  them,  and  the  judgment 
will  stand  for  the  amount  allowed. 

Judgment  for  plaintiff  accordingly. 


Solioiton— Plaintiff,  in  person;  Mead  &  Dan- 
beny,  for  defendant. 


[IN   THE  DIVISIONAL  COURT  FOB  THB 
Q.B.,  O.P.  AND  EXCH.  DIVISIONS.] 

1878.      1 
April  8      I  HIO<*S  V,  SCHRiBDBE, 

Solicitor— 23  ^  24  Vict.  c.  127.  s,  28- 
Costs — Charge  on  Property  recovered- 
Jurisdiction, 

An  order  declaring  a  soliciiar  entiUed  io 
a  charge  for  his  costs  under  the  SoUcHm 
Act,  23  ^  24  Fttrf.  c.  127.  #.  28,  «i  a 
judgment  recovered  in  an  action  whek 
he  was  employed  to  prosecute  must  not  he 
made  by  any  other  Judge  than  the  Judge 
who  tried  the  action. 

This  was  an  appeal  from  an  order  of 
Field,  J.,  at  chambers,  by  whicii  Mr. 
QuUter  was  declared  entitled  to  a  charge 
on  the  judgment  recovered  in  this  action 
in  respect  of  his  taxed  costs,  pnrsnant 
to  23  A  24  Vict.  c.  127.  s.  28.  Mr.  Quiiter 
acted  as  the  plaintiff's  solicitor  in  <^  ac- 
tion, which  was  tried  before  Hawkiiis,  J., 
in  Middlesex,  during  the  last  Hilurj  Sit- 
tings, and  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  for  57Z.  6#.,  the 
amount  claimed. 

St.  Leger  Daniels^  for  thepbuntifi^  in 
Support  of  the  appeal. — The  learned 
Judge  was  not  the  Judge  who  tried  the 
action,  and  he  had  therefore  no  jurisdic- 
tion to  make  the  order.  The  words  of 
the  28th  section  of  23  <fc  24  Vict.  c.  127 
(the  section  under  which  the  order  was 
made),  are,  "  in  every  case  in  which  an 
attorney  or  solicitor  shall  be  employed  to 
prosecute  or  defend  any  suit,  matter  or 
proceeding  in  any  Court  of  justice,  it 
shall  be  lawful  for  the  Court,  or  Judge 
before  whom  any  such  suit,  meatier  or  pro- 
ceeding has  been  heard,  or  shall  be  de- 
pending, to  declare  such  attorney  or  soli- 
citor entitled  to  a  charge  upon  the  pro- 
perty recovered,"  &c.  It  was  held  in 
Rein/rich  v.  Sutton,  in  re  Fiddey  (1)  that 
an  order  under  this  enactment  must  be 
made  in  the  branch  of  the  Court  to 
which  the  suit  is  attached.  The  Court 
here  called  on 

0.  C.  Scott,  to  support  the  order.--Tlie 
learned  Judge  at  chambers  had  jurisdio- 

(1)  Law  Bep.  6  Chanc  865. 
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tion.  Li  Wilson  t.  Hood,  in  to  Socman^ 
(2),  Bramwell,  B.,  said:  "The  words, 
*  Court  or  Judge,'  must  'mean  the  Court 
or  the  Judge  who  himself  represents  the 
Court,  and  oannot  apply  to  the  Judge  at 
Nisi  Prins,  who  may  know  nothing  of 
the  £M)ta — as,  for  instance,  when  the 
cause  is  referred,  or  the  facts  are  stated 
in  the  form  of  a  special  case." 

LoBD  CoLBBiDOB,  C.J. — ^I  am  of  opinion 
that  mj  brother  Field  had  no  jurisdiction 
to  make  this  order,  and  that  it  was  there* 
fore  improperly  viade.  The  statute  ex. 
pressly  gives  the  jurisdiction  to  make 
the  order  to  "  the  Court  or  Judge  before 
whom  any  such  suit^  matter  or  proceed- 
ing has  been  heard  or  shall  be  depend- 
ing." Now  in  the  present  ease  the  cause 
was  heard  before  Mr.  Justice  Hawkins ; 
and  it  i^pears  to  me  most  reasonable  as 
well  as  plaiuy  from  the  language  of  the 
enactment,  that  the  Judge  who  heard 
the  case  is  the  person  who  is  to  make 
the  order,  and  that  therefore  the  applica- 
tion for  the  order  in  the  present  case 
should  have  been  made  to  Mr.  Justice 
Hawkins,  and  not  to  Mr.  Justice  Field. 

HuBDLiSTON,  B.,  concurred. 

Order  set  aside. 


Solicitors—W.  B.  Philp,  for  plaintiff;  C.  Quilter, 
for  defandant 
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Negligence — Obstruction  of  Highway  by 
Dangerous  Instrument  —  Injury  imme- 
diately caused  by  Act  of  third  Person — 
Hemoteness  of  Damage, 

A  person  placing  a  dangerous  obstruction 
in  a  highway  or  in  a  private  road  over 
which  persons  have  a  right  of  way,  is  bound 
to  t€^ke  all  necessary  precautions  to  protect 

(2)  8   HupL  &  0.  US;  s.  c.  33  Law  J.  Kep. 
Ezch  204. 


persons  exercising  their  right  of  way ;  and 
if  he  neglects  to  do  so^  is  liable  for  the  con- 
sequences. 

The  defendant  as  occupier  of  oertam 
premises  used  by  him  as  a  place  for  athletic 
sports,  erected  a  barrier  across  a  private 
road,  upon  which  his  premises  abutted,  and 
in  which  Jte  had  ne  interest  bey<Md  the 
'right  of  way,  to  prevent  vehicles  from 
coming  up  as  far  as  his  grounds  and  over- 
looking the  sports.  The  barrier  consisted 
of  spiked  hurdles  placed  across  either  side 
of  the  roadway,  the  space  between  them, 
sufficient  for  a  vehicle  to  pass,  being  ordi- 
narily left  open,  as  there  were  other  prO' 
mises  beyond  to  which  the  road  led.  When 
sports  were  going  on,  the  defeiidant  closed 
this  opening  by  means  of  a  pole  across, 
from  one  hurdle  to  the  other. 

It  was  admitted  tJiat  what  the  defendant 
did  in  erecting  the  barrier  was  unauthorised 
and  wrongful;  and  it  was  found  by  the 
jury  that  the  use  of  the  spiked  hurdles  in 
the  road  was  dangerous  to  the  safety  of 
persons  using  it. 

The  plaintiff  on  a  dark  night  was  law- 
fully  on  the  roacT  coming  from  one  of  Uie 
houses  beyond  the  barrier,  and  knovdng  of 
the  opening  ordina/rily  left,  passed  along 
the  middle  of  the  road,  feeling  his  woAf 
through  it,  and,  as  he  thought,  between  the 
hurdles.  He  then  turned  on  to  the  footpath 
and  almost  immediately  came  into  collision 
tvith  one  of  the  hurdles  which  some  person 
unauthorised  by  the  defendant,  had  removed 
and  placed  there;  the  result  being  the  loss 
of  an  eye  into  which  the  spike  entered. 
There  was  no  ground  for  imputing  any 
negligence  to  the  plaintiff  contributing  to 
the  accident :  the  night  was  too  dark  for  the 
obstruction  on  the  footpath  to  be  seen : — 

Held,  that  the  defendant  having  un- 
lawfully  placed  a  dangerous  obstruction 
in  the  road  was  liable  if  injury  occurred 
to  an  innocent  party  lawfully  using  the 
road,  his  unlawful  act  being  the  primary 
cause  of  the  evil,  although  the  immediate 
cause  of  the  ivju/ry  was  the  act  of  some  other 
person. 

This  was  an  action  tried  before  Cock- 
bum,  L.C.J,,  at  the  Hilary  Sittings  in 
Middlesex.  The  facts  of  the  case  and 
findings  of  the  jury  appear  sufficiently 
from   the  judgment.     The  qaeations  of 
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law  arising  at  the  trial  were  reserved  by 
the  Lord  Chief  Justice  for  farther  con- 
sideration, and  were  argued  before  him 
and  Manisiy,  J.,  on  February  18,  by 

W.  Willis  and  Olyn^  for  the  plaintiff, 
and 

Harmen,  for  the  defendant. 

The  following  cases,  in  addition  to  those 
noticed  in  the  judgment,  were  cited  in 
argument: — lonides  v.  The  Universal 
Ma/rine  Insurance  Gompam>y  (1)  ;  Garhy  v. 
EiU  (2)  ;  Eoey  v.  Felton  (3)  ;  BlagraA)e 
V.  The  Bristol  Waterworks  Company  (4) ; 
Barbery.  LtssUer  (5). 

Ou/r,  ach,  vuU. 

The  judgment  of  Cockbum,  L.O.J.,  and 
Manisty,  J,,  was  (on  April  15)  delivered 
by— 

CocKBUEN,  L.C.J. — This  is  a  case  of 
considerable  nicety,  and  which,  so  far  as 
the  precise  facts  are  concerned,  presents 
itself  for  the  first  time.. 

The  defendant  is  in  the  occupation  of 
premises,  which  abut  on  a  private  road, 
leading  to  certain  other  premises  as  well 
as  to  his.  It  consisted  of  a  carriage 
road  and  a  footway.  The  soil  of  both  is 
the  property  of  a  different  owner;  the 
defendant  has  no  interest  in  it  beyond  the 
right  of  way  to  and  from  his  premises. 

Tl\e  defendant  uses  his  premises  as  a 
place  where  athletic  sports  are  carried  on 
by  persons  resorting  thereto  for  that 
purpose  for  their  own  amusement. 

His  customers  finding  themselves  an- 
noyed by  persons  coming  along  the  road 
in  question  in  carts  and  vehicles,  and 
stationing  themselves  opposite  to  his 
grounds  and  overlooking  the  sports,  the 
height  of  the  carts  and  vehicles  enabling 
them  to  see  over  the  fence,  the  defendant 
erected  a  barrier  across  the  road  for  the 
purpose  of  preventing  vehicles  from 
getting  as  far  as  his  grounds. 

(1)  14  Com.  B.  E€p.  N.a  259 ;  s.  c.  32  Law  J. 
Rep.  O.P.  170. 

(2)  4  Com.  B.  Rep.  N.S.  656 ;  s.  c.  27  Law  J. 
Rep.  C.P.  318. 

(3)  11  Com.  B.  Rep.  N.S.  142  ;  b.  c.  81  Law  J. 
Rep.  C.P.  106. 

(4)  1  HupL  &  N.  269 ;  s.  c.  26  Law  J.  Rep. 
Exch.  67.  ^ 

(5)  7  Com.  B.  Rep.  N.S.  175;  8,c.  29  Law  J. 
Rep.  C.P.  161. 
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This  barrier  consisted  of  a  hurdle  set 
up  lengthways  next  to  the  footpath,  then 
two  wooden  barriers  armed  with  spikes, 
commonly  called  chevauz  de  frise,  then 
there  was  left  an  open  space  th]X)ugh 
which  a  vehicle  could  pass;  then  came 
another  large  hurdle  set  up  lengthways 
which  blocked  up  the  rest  of  the  road. 
'  At  ordinary  times  the  space  between  the 
two  divisions  of  the  barrier  was  left  open 
for  vehicles  to  pass,  which  might  be 
going  to  any  of  the  other  premises  to 
which  the  road  in  question  led.  But  at 
the  times  when  the  sports  were  going  on 
a  pole  attached  by  suitable  apparatus  was 
carried  across  from  the  one  part  of  the 
barrier  to  the  other,  and  so  the  road  was 
effectually  blocked. 

Amongst  the  houses  and  grounds  to 
which  this  private  road  led,  was  that  of 
a  Mr.  Bruen.  On  the  evening  on  which 
the  accident  which  ffave  rise  to  the  pre- 
sent action  occurred,  the  plaintiff,  who 
occupied  premises  in  the  immediate  neigh- 
bourhood, accompanied  Mr.  Bmen,  by 
the  invitation  of  the  latter,  to  Bruen's 
house.  It  was  extremely  dark,  bat  being 
aware  of  the  barrier  and  the  opening  in 
it,  they  found  the  opening,  the  pole  not 
being  set  across  it^  and  passed  through  it 
in  safeiy.  But,  on  his  return,  later  in 
the  evening,  the  plaintiff  was  not  equally 
fortunate.  It  appears  that  in  the  course  of 
that  day,  or  the  day  previous,  some  one 
had  removed  one  of  the  chevaux  de  frise 
hurdles  from  the  place  where  it  had  stood, 
and  had  placed  it  in  an  upright  position 
across  the  footpath.  Coming  back  along 
the  middle  of  the  road,  the  plaintiff, 
feeling  his  way,  passed  safely  through 
the  opening  in  the  centre  of  the  barrier ; 
having  done  which,  being  wholly  unaware, 
it  being  much  too  dark  to  see,  that  there 
was  any  obstruction  on  the  footpath,  he 
turned  on  to  the  latter,  intending  to  walk 
along  it  the  rest  of  the  way.  He  had 
advanced  only  two  or  three  steps  when 
his  eye  came  mto  collision  with  one  of  the 
spikes,  the  effect  of  which  was,  that  the 
eye  was  forced  out  of  its  socket.  It  did 
not  appear  by  whom  the  chevaux  de  frise 
hurdle  had  been  thus  removed;  but  it 
was  expressly  found  by  the  jury  that  this 
was  not  done  by  the  defendant,  or  by  his 
authority.     The  question  is,  whether  the 
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defendant  can  be  held  liable  for  the 
injaiy  thns  ocoasioned.  It  is  admitted 
tlukt  what  the  defendant  did  in  erecting 
this  barrier  across  the  road  was  nn- 
authorised  and  wrongful,  and  it  is  not 
disputed  that  the  plaintiff  was  lawfollj 
nsing  the  road.  There  is  no  ground  for 
imputing  to  him  any  negligence  con- 
tributing to  the  accident.  The  jury  have 
expressly  found,  in  answer  to  a  question 
put  to  them  by  me,  that  the  use  of  the 
chevaux  de  frise  in  the  road  was  dan- 
gerous to  the  safety  of  persons  using  it. 

The  ground  of  defence  in  point  of  law, 
taken  at  the  trial,  and  on  the  argument 
on  the  rule,  was  that,  although  if  the 
injury  had  resulted  from  the  use  of  the 
cheyaux  de  frise  hurdle  as  placed  by  the 
defendant  on  the  road,  the  defendant 
on  the  facts  as  admitted  or  as  found  by 
the  jury  might  have  been  liable,  yet  as 
the  immediate  cause  of  the  accident  was 
not  the  act  of  the  defendant,  but  that  of 
the  person,  whosoever  he  may  have  been, 
who  removed  the  spiked  hurdle  from 
where  the  defendant  had  fixed  it,  and 
placed  it  across  the  footway,  the  defen- 
dant could  not  be  held  liable  for  an 
injury  resulting  from  the  act  of  another. 
On  the  part  of  the  plaintiff  it  was  con- 
tended that,  as  the  act  of  the  defendant 
in  placing  a  dangerous  instrument  on  the 
road  had  been  the  primary  cause  of  the 
evil  by  affording  the  occasion  for  its 
being  removed  and  placed  on  the  foot- 
path, and  so  causing  the  injury  to  the 
plaintiff,  he  was  responsible  in  law  for 
the  consequences.  Numerous  authorities 
were  cited  in  support  of  this  position. 
The  first  is  the  case  of  8coU  v.  Shepherd 
(6).  In  that  case  the  defendant  threw  a 
lighted  squib  into  a  market-house  where 
several  persons  were  assembled.  It  fell 
upon  a  standing,  the  owner  of  which  in  self- 
defence  took  it  up  and  threw  it  across  the 
market-house.  It  fell  upon  another  stand- 
ing, the  owner  of  which  in  self-defence 
took  it  up  and  threw  it  to  another  part  of 
the  market-house ;  and,  in  its  course,  it 
struck  the  plaintiff  and  exploded,  and  put 
out  his  eye.  The  defendimt  was  held 
liable,  although  without  the  intervention 
of  a  third  person,  the  squib  would  not 
have  injured  the  plaintiff. 

(6)  3  WiU  403 ;  8.  c.  2  W.  Black.  892. 


In  Dixon  v.  Bell  (7)  the  defendant 
having  left  a  loaded  gun  with  another 
man,  sent  a  young  girl  to  fetch  it,  with  a 
message  to  ihe  man  in  whose  custody  it 
was  to  remove  the  priming,  which  the 
latter,  as  he  thought,  did,  but  as  it  turned 
out,  did  not  do  effectually.  The  girl 
brought  it  home,  and  thinking  that  the 
prinung  having  been  removed  the  gun 
could  not  go  off,  pointed  it  at  the  plain- 
tiff's son,  a  child,  and  pulled  the  trigger. 
The  gun  went  off  and  injured  the  child. 
The  defendant  was  held  liable  ''as  by 
this  want  of  care,"  says  Lord  Ellen- 
borough,  that  is,  by  leaving  the  gun 
without  drawing  the  charge,  or  seeing 
that  the  priming  had  been  properly  re- 
moved, 'Hhe  instrument  was  left  in  a 
state  capable  of  doing  mischief,  the  law 
¥rill  hold  the  defendant  responsible.  It  is 
a  hard  case,  undoubtedly;  but  I  think 
the  action  is  maintainable.'' 

In  BoU  V.  WUhea  (8),  the  well  known 
case  as  to  spring  guns,  it  became  un- 
necessary to  determine  how  &r  a  person 
setting  spring  guns,  would  be  liable  to  a 
person  injured  by  such  a  gun  going  off, 
even  though  such  person  were  a  tres- 

Cer,  inasmuch  as  the  plaintiff  having 
notice  that  spring  guns  were  set  in  a 
particular  wood,  had  voluntarily  exposed 
himself  to  the  danger.  But  both  Mr. 
Justice  Bayley  and  Mr.  Justice  Holroyd 
appear  to  have  thought  that  without  such 
notice  the  action  would  have  lain,  the  use 
of  such  instruments  being  unreasonably 
disproportioned  to  the  end  to  be  attained 
and  dangerous  to  the  lives  of  persons 
who  might  be  innocently  trespassing. 
Looking  to  their  language,  it  can  scarcely 
be  doubted  that,  if  instead  of  injuring  the 
plaintiff,  the  gun  which  he  caused  to  go 
off,  had  struck  a  person  passing  lawfoUy 
along  a  path  leading  through  the  wood, 
they  would  have  held  the  defendant 
liable. 

In  Jordm  v.  Orwn/p  (9)  the  use  of  dog- 
spears  was  held  not  illegal,  but  there  the 
injuiy  done  to  the  plaintiff's  dog  was 
alone  in  question.  If  the  use  of  such  an 
instrument  had  been  productive  of  injury 

(7)  6  M.  &  S.  198. 

(8)  3  B.  &  Aid.  304. 

(9)  8  Moe.  &  W.  782;  s.  c.  11  Law  J.  Rep. 
Ezch.  74. 
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to  a  human  being,  the  result  might  have 
been  different. 

In  lUidge  v.  Goodivin  (10)  the  defen- 
dant's cart  and  horse  were  left  standing 
in  the  street  without  anyone  to  attend  to 
them.  A  person  passing  by  whipped  the 
horse,  which  caused  it  to  back  the  cart 
against  the  plaintiff's  window.  It  was 
urged  that  the  man  who  whipped  the 
horse,  and  not  the  defendant,  was  liable. 
It  "was  also  contended  thsbt  the  bad 
management  of  the  plaintiff's  shopman 
had  contributed  to  the  accident.  But 
Tindal,  C.  J.,  ruled  that  even  if  this  were 
believed,  it  would  not  avail  as  a  defence. 
"  If,"  he  says,  "  a  man  chooses  to  leave  a 
cart  standing  on  the  street,  he  must  take 
the  risk  of  any  mischief  that  may  be  done." 

Lynch  v.  Nwdin  (11)  is  a  still  more 
striking  case.  There,  as  in  the  former 
case,  the  defendant's  cart  and  horse 
had  been  left  standing  unattended  in 
the  street.  The  plaintiff,  a  child  of 
seven  years  of  age,  playing  in  the  street 
with  other  boys,  was  getting  into  the 
cart  when  another  boy  made  the  horse 
move  on.  The  plaintiff  waa  thrown 
down,  and  the  wheel  of  the  cart  went 
over  his  leg  and  fractured  it.  A  con- 
sidered judgment  was  delivered  hv  Lord 
Denman.  He  says,  "  It  is  urged  tnat  the 
mischief  was  not  produced  by  the  mere 
negligence  of  the  servant  as  asserted  in 
the  declaration,  but  at  most  by  that 
negligence  in  combination  with  two  other 
active  causes,  the  advance  of  the  horse  in 
consequence  of  his  being  excited  by  the 
other  boy,  and  the  plaintiff's  imj»oper 
conduct  in  mounting  the  cart,  &c,,  com- 
mitting a  trespass  on  the  defendant's 
chattel.  On  the  former  of  these  two 
causes  no  great  stress  was  laid,  and  I  do 
not  apprehend  that  it  can  be  necessary  to 
dwell  on  it  at  any  length.  For  if  i  am 
guilty  of  negligence  in  leaving  anything 
dangerous  where  I  know  it  to  be  ex- 
tremely probable  that  some  other  person 
will  unjustifiably  set  it  in  motion  to  the 
injury  of  a  third,  and  if  that  injury 
should  be  so  brought  about,  I  presume 
that  the  sufferer  might  have  redress  by 
action  against  both  or  either  of  the  two, 

(10)  5  Car.  &  P.  192. 

(11)  1  a.B.  fiep.  29  ;  s.  c.  10  Law  J.  Bep.  Q.B. 
78. 


butunquestionably  against  the  first."  AmK 
then  by  way  of  illustraticm,  the  hard  Chief 
Justice  puts  the  case  of  a  gamekeeper 
leaving  a  loaded  gun  against  the  wall  of 
a  playground  where  schoolboys  were  at 
play,  and  one  of  the  boys  in  play  letting 
it  off  and  wounding  another.  ^  I  think 
it  vrill  not  be  doubted,"  says  Lord  Den- 
man, '^  that  the  gamekeeper  must  answer 
in  damages  to  the  wounded  party." 
"This,"  he  adds,  "might  possibly  be 
assumed  as  clear  in  principle,  but  there  is 
also  the  authority  of  the  present  Chief 
Justice  of  the  Common  Pleas  in  its 
support  in  Illidge  v.  Ooodwin  (10)."  It  is 
unnecessary  to  follow  the  judgment  in  the 
consideration  of  the  second  part  of  the 
case,  namely,  whether  the  plainiaff  having 
contributed  to  the  accident  by  getting 
into  the  cart,  was  prevented  from  re- 
covering in  the  action,  as  no  such  question 
arises  here. 

In  Darnels  v.  Potter  (12)  the  de- 
fendants had  a  cellar  opening  to  the 
street.  The  flap  of  the  cellar  had  been 
set  back  while  the  defendant's  men  were 
lowering  casks  into  it,  as  the  plaintiff 
contended  without  proper  care  having 
been  taken  to  secure  it :  the  flap  fell  and 
injured  the  plaintiff.  The  defi^adant 
maintained  that  the  flap  had  been  pro- 
perly fastened,  but  also  set  up  as  a  defence 
that  its  fall  had  been  caused  bv  some 
children  playing  with  it.  But  tne  only 
question  left  to  the  jury  by  Tindal,  C.J., 
was,  whether  the  defendant's  men  had 
used  reasonable  care  to  secure  the  flap. 
His  direction  implies  that  in  that  case 
only  would  the  intervention  of  a  third 
party,  causing  the  injury,  be  a  defence. 

The  cases  of  Hughes  v.  Ma<^  aaidAhlM 
V.  Mcuafie  (13),  two  actions  arising  out  of 
the  same  circumstances,  and  tried  in  the 
Passage  Court  at  Liverpool,  though  at 
variance  with  some  of  the  foregoing,  so 
&r  as  relates  to  the  effect  of  the  plaintiff's 
right  to  recover  where  his  own  act  as  a 
trespasser  has  contributed  to  the  injuiy 
of  which  he  complains,  are  in  accordance 
with  them  as  respects  the  defendant's 
liability  for  his  own  act,  where  that  act  is 


(12)  4  Car.  &  P.  262. 

(13)  2  Hurl.  &C.  744;  8.C 
Exch.  177. 
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the  primary  cause,  though  the  act  of 
another  may  have  led  to  the  immediate 
result. 

The  defendauts  had  a  cellar  opening  to 
the  street.  Their  men  had  taken  up  the 
flap  of  the  cellar  for  the  purpose  of 
bwering  casks  into  it,  and  having  reared 
it  against  the  waU,  nearly  upright,  with 
its  lower  face,  on  which  there  were  cross 
bars,  towards  the  street,  had  gone  away. 
The  plaintiff  in  one  of  the  actions,  a  child 
of  five  years  old,  got  upon  the  cross-bars 
of  the  flap,  and  in  jumping  off  them, 
brought  down  the  flap  on  himself  and 
another  child,  the  plaintiff  in  the  other 
action,  and  both  were  injured.  It  was 
held  tiiat,  while  the  plaintiff,  whose  act 
had  caufied  the  flap  to  fall,  could  not  re- 
cover, the  other  plaintiff  who  had  been 
injured  could,  provided  he  had  not  been 
playing  with  the  other,  so  as  to  be  a  joint 
actor  with  him. 

Bird  V.  Holhrook  (14)  is  another 
striking  case,  as  there  the  plaintiff  was 
undoubtedly  a  trespasser.  The  defend- 
ant being  the  owner  of  a  garden,  which 
was  at  some  distance  from  his  dwelling, 
house,  and  which  was  subject  to  depreda- 
tions, had  set  in  it,  without  notice,  a 
spring  gun  for  the  protection  of  his  pro- 
perty. The  plaintiff,  who  was  not  aware 
that  a  spring  g^n  was  set  in  the  garden, 
in  order  to  catch  a  pea-fowl,  the  property 
of  a  neighbour,  which  had  escaped  into 
the  garden,  got  over  the  wall,  and  his 
foot  coming,  in  his  pursuit  of  the  bird, 
into  contact  with  the  wire  which  com- 
municated with  the  gan,  the  latter  went 
off  and  injured  him.  It  was  held,  though 
his  own  act  had  been  the  immediate 
cause  of  the  gun  going  off,  yet  that  the 
unlawful  act  of  the  defendant  in  setting 
it  rendered  the  latter  liable  for  the  con- 
sequences. In  the  course  of  the  discus- 
sion a  similar  case  of  Jay  v.  Whitfield^ 
at  p.  644,  was  mentioned,  tried  before 
Chief  Baron  Richards,  in  which  a  plain- 
tiff,  who  had  trespassed  upon  premises 
in  order  to  cut  a  stick,,  and  had  been 
similarly  injured,  had  recovered  substan- 
iaal  damages,  and  no  attempt  had  been 
made  to  disturb  the  verdict. 

(14)  4  Bing.  628 ;  0.  c.  6  Law  J.  Bep.  C.P. 
146. 


In  EiR  V.  The  New  Biver  Oompany  (15) 
the  defendants  created  a  nuisance  in  a 
public  highway  by  allowing  a  stream  of 
water  to  spout  up  open  and  unfenced  in 
the  road.  The  plaintiff's  horses,  passing 
along  the  road  with  his  carriage,  took 
fright  at  the  water  thus  spouting  up, 
and  swarved  to  the  other  side  of  the 
road.  It  so  happened  that  there  was  in 
the  road  an  open  ditch  or  cutting,  which 
had  been  made  by  contractors  who  were 
constructing  a  sewer,  and  which  had 
been  left  unfenced  and  unguarded,  which 
it  ought  not  to  have  been.  Into  this 
ditch  or  cutting,  owing  to  its  being  un- 
fenced, the  horses  fell,  and  injured  them- 
selves and  the  carriage.  It  was  con- 
tended that  the  remedy,  if  any,  was 
against  the  contractors ;  but  it  was  held 
that  the  plaintiff  was  entitled  to  recover 
against  the  company. 

In  Bwrrows  v.  The  March  Oas  a/nd  Coke 
Oompcmy  (16)  it  was  held  in  the  Exche- 
quer Chamber,  affirming  a  judgment  of 
the  Court  of  Exchequer,  that,  where 
through  a  breach  of  contract  by  the  de- 
fendants, in  not  serving  the  plaintiff 
with  a  proper  pipe  to  convey  gas  from 
their  main  into  his  premises,  an  escape 
of  gas  had  taken  place,  whereupon  me 
servant  of  a  gasfitter  at  work  on  the 
premises  having  eone  into  the  part  of  the 
premises  where  tne  escape  had  occurred 
with  a  lighted  candle,  and  examining  the 
pipe  with  the  candle  in  his  hand,  an  ex- 
plosion took  place,  by  which  the  pre- 
mises were  injured,  the  defendants  were 
liable,  though  the  explosion  had  been 
immediately  caused  by  the  imprudence 
of  the  gasfitter's  man  in  examining 
the  pipe  vrith  a  lighted  candle  in  his 
hand.  In  CoUvns  v.  The  Middle  Level 
Commissioners  (17)  the  defendants  were 
bound  under  an  Act  of  Parliament  to 
construct  a  cut  with  proper  walls,  gates 
and  sluices  to  keep  out  the  waters  of  a 
tidal  river,  and  also  a  culvert  under  the 
cut,  to  carry  off  the  drainage  of  the 
lands  lying  east  of  the  cut,  and  to  keep 

(15)  7  B.  £c  S.  303. 

(16)  41  Law  J.  Kep.  Exch.  46 ;  8.  c.  Law  Bep. 
7  fixch.  96. 

(17)  38  Law  J.  Kep.  C.P.  236 ;  8.  c.  Law  Bep. 
4  0  J>.  279. 
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the  same  open  at  all  times.  In  conse- 
quence of  wie  defective  construction  of 
the  gates  and  sluices,  the  waters  of  the 
river  flowed  into  the  cut,  and,  bursting 
its  western  bank,  flooded  the  adjoining 
lands.  The  plaintiff  and  other  proprie- 
tors on  the  eastern  side  closed  the  cul- 
vert, and  so  protected  their  lands ;  but 
the  proprietors  on  the  western  side,  to 
lessen  me  evil  to  themselves,  reopened 
the  culvert,  and  so  increased  the  overflow 
on  the  plaintiff's  land,  and  caused  injury 
to  it.  The  defendants  sought  to  ascribe  the 
injury  to  the  act  of  the  western  proprie- 
tors in  removing  the  obstruction  which 
those  on  the  other  side  had  placed  at  the 
culvert.  But  it  was  held  that  the  negli- 
gence of  the  defendants  was  the  subsi^- 
tial  cause  of  the  mischief.  "  The  defen- 
dants," says  Mr.  Justice  Montague  Smith, 
"cannot  excase  themselves  from  the 
natural  consequences  of  their  neglio^nce 
by  reason  of  the  act,  whether  rightrul  or 
wrongful,  of  those  who  removed  the  ob- 
struction placed  in  the  culvert  under  the 
circumstances  found  in  this  case.''  "  The 
primary  and  substantial  cause  of  the  in- 
jury," says  Mr.  Justice  Brett,  "  was  the 
negligence  of  the  defendants;  and  it  is 
not  competent  to  them  to  say  that  they 
are  absolved  from  the  consequence  of 
their  wrongful  act  by  what  the  plaintiff 

or  some  one  else  did I  do  not  see 

how  the  defendants  can  excuse  them- 
selves by  urg^g  that  the  plaintiff  was 
prevented  by  other  wrongdoers  from  pre- 
venting part  of  the  injury." 

The  case  of  Harrison  v.  The  Qreat 
Northern  Railway  Oompamf  (18)  belongs 
to  the  same  class.  The  defendants  were 
bound  under  an  Act  of  Parliament  to 
maintain  a  delph  or  drain  with  banks  for 
carrying  off  water  for  the  protection  of 
the  adjoining  lands.  At  the  same  time 
certain  Commissioners,  appointed  under 
an  Act  of  Parliament,  were  bound  t6 
maintain  the  navigation  of  the  river 
Witham,  with  which  the  delph  commu- 
nicated. There  having  been  an  extra- 
ordinary fall  of  rain,  the  water  in  the 
delph  rose  nearly  to  the  height  of  its 
banks,  when  one  of  them  gave  way,  d>nd 
caused  the  damage  of  which  the  plaintiff 

(18)  8  Hurl.  &i  C.  231 ;  s.  c  33  Law  J.  Rep. 
Ezch.  266. 


complained.  It  was  found  that  the  bank 
of  the  delph  was  not  in  a  proper  condi- 
tion ;  but  it  was  also  found — (and  it  was 
on  this  that  the  defendants  relied  as  a 
defence) — ^that  the  breaking  of  the  bank 
had  been  caused  by  the  water  in  it  having 
been  penned  back  owing  to  the  neglect 
of  the  Commissioners  to  maintain  in  a 
proper  state  certain  works  which  it  was 
their  duty  to  keep  up  under  their  Act 
Nevertheless,  the  defendants  were  held 
liable. 

These  authorities  would  appear  to  be 
sufficient  to  maintain  the  plaintiff's  right 
of  action  under  the  circumstances  of  the 
case.  It  must,  however,  be  admitted  that 
in  one  or  two  recent  cases  the  Courts 
have  shewn  a  disposition  to  confine  the 
liability  arising  from  unlawfdl  acts, 
negligence  or  omissions  of  duty  within 
narrower  limits,  by  holding  a  defendant 
liable  for  those  consequences  only  which 
in  the  ordinary  course  of  things  were 
likely  to  arise,  and  which  might  there- 
fore reasonably  be  expected  to  arise,  or 
which  it  was  contempUited  by  the  parties 
might  arise,  from  such  acts,  negligence  or 
omissions.  In  Oreenland  v.  Ohajplin  (19) 
Chief  Baron  Pollock  says,  "  I  entertain 
considerable  doubt  whether  a  person  who 
is  guilty  of  negligence  is  responsible  for 
aU  the  consequences  which  may  under 
any  circumstances  arise,  and  in  respect 
of  mischief  which  could  by  no  possibility 
have  been  foreseen,  and  wnich  no  reason- 
able person  would  have  anticipated." 

Acting  on  this  principle,  the  Court  ot 
Common  Pleas,  in  a  recent  case  of  Sharp 
V.  Powell  (20),  held  that  the  action 
would  not  Ue  where  the  injury,  though 
arising  from  the  unlawful  act  of  the  de- 
fendant, could  not  have  been  reasonably 
expected  to  follow  fipom  it.  The  defend- 
ant had,  contraiy  to  the  provisions  of  the 
Police  Act,  washed  a  van  in  the  street, 
and  suffered  the  water  used  for  the  pur- 
pose to  flow  down  a  gutter  towards  a 
sewer  at  some  little  distance.  The  wea- 
ther being  frosty,  a  grating  through 
which  water  flowing  down  the  eutter 
passed  into  the  sewer  had  become  frozen 

(19)  6  Exch.  Kep.  243;  8.  c  19  Law  J.  Bep. 
Exch   293 

(20)  41  Law  J.  Rep.  C  J».  96 ;  8.  c  law  Rep.  7 
C  J>.  258. 
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over,  in  consequence  of  which  the  water 
sent  down  by  the  defendant,  instead  of 
passing  into  the  sewer,  spread  over  the 
street,  and  became  frozen,  rendering  the 
street    slippery.     The    plaintiff's    horse 
coming  along,  fell  in  consequence,  and 
was  injured.     It  was  held  that  as  there 
was  nothing  to  shew  that  the  defendant 
was  aware  of  the    obstruction  of  the 
grating,  and  as  the  stoppage  of  the  water 
was  not  the  necessary  or  probable  con- 
sequence of  the  defendant's  act,  he  was 
not  responsible  for  what  had  happened. 
Bovill,    O.J.,    there    said,    "No    doubt 
one  who  commits  a  wrongful  act  is  re- 
sponsible for  the  ordinary  consequences 
which   are  likely  to   result   therefrom; 
but,  generally  speaking,  he  is  not  liable 
for  damage  which  is  not  the  natural  or 
ordinary    consequence  of  such  act,  un- 
less it  be  shewn  that  he  knows,  or  has 
reasonable  means  of  knowing,  that  con- 
sequences not  usually  resulting  from  the 
act  are,  by  reason  of  some  existing  cause, 
likely  to  intervene  so    as    to  occasion 
damage  to  a  third  person.     Where  there 
is  no  reason  to  expect  it,  and  no  know- 
ledge  in  the  person  doing  the  wrongful 
act  that  such  a  state  of  things  exists  as 
to  render  the  damage  probable,  if  injury 
does  result  to  a  third  person,  it  is  gene- 
rally considered  that  the  wrongful  act  is 
not  the  proximate  cause  of  the  injury,  so 
as  to  render  the  wrongdoer  liable  to  an 
action;"   and   Grove,  J.,  said,   "I  am 
entirely  of  the  saipe  opinion.     I  think 
the   act  of  the  defendant  was  not  the 
ordinary  or  proximate  cause  of  the  da- 
mage to  the  plaintiff's  horse,  or  within 
the  ordinary  consequences  which  the  de- 
fendant may  be  presumed  to  have  con- 
templated or  for  which  he  is  responsible. 
The    expression,    the    'natural'    conse- 
quence, which  has  been  used  in  so  many 
cases,    and    which   I    myself    have    no 
doubt  often  used,  by  no  means  conveys 
to  the  mind  an  adequate  notion  of  what 
is  meant ;  *  probable  '  would  perhaps  be 
a  better  expression.     If  on  the  present 
occasion  the  water  had  been  allowed  to 
aocnmulaie  round  the   spot   where  the 
washing  of  the  van  took  place,  and  had 
there  frozen  obviously  within  the  sight 
of     the    defendant,   and    the    plaintiff's 
horse  had  ftjlen  there,  I  should  have 
Vol.  46.--Q.B.,  C.P.  &  Exch. 


been  inclined  to  think  that  the  defendant 
would  have  been  responsible  for  the  con- 
sequences which  had  resulted."  And 
Keating,  J.,  said,  "  The  damage  did  not 
immediately  flow  from  the  wrongful  act 
of  the  defendant,  nor  was  such  a  pro- 
bable or  likely  result  as  to  make  him 
responsible  for  it.  The  natural  conse- 
quence, if  that  be  a  correct  expression, 
of  the  wrongful  act  of  the  defendant 
would  have  been  that  the  water  would 
'  under  ordinary  circumstances  have  flowed 
along  the  gutter  or  channel,  and  so 
down  the  grating  to  the  sewer.  .  .  . 
The  stoppage  and  accumulation  of  the 
water  was  caused  by  ice  or  other  ob- 
struction at  the  drain,  not  shewn  to  have 
been  known  to  the  defendant,  and  for 
which  he  was  in  no  degree  responsible. 
That  being  so,  it  would  obviously  be  un- 
reasonable to  trace  the  damage  indirectly 
back  to  the  defendant." 

We  acquiesce  in  the  doctrine  thus  laid 
down  as  applicable  to  the  circumstances 
of  the  particular  case ;  but  we  doubt  its 
appHcability  to  the  present  case,  which 
appears  to  us  to  come  within  the  principle 
of  Scott  V.  Shepherd  (6)  and  Dixon  v. 
Belt  (7),  and  the  other  cases  to  which 
we  have  referred.  At  the  same  time,  it 
appears  to  us  that  the  case  before  us  will 
stand  the  test  thus  said  to  be  the  true 
one.  For  a  man  who  unlawfully  places 
an  obstruction  across  either  a  public  or 
private  way  may  anticipate  the  removal 
of  the  obstruction  by  some  one  entitled 
to  use  the  ways  as  a  likely  thing  to  hap- 
pen ;  and  if  this  should  be  done,  the  pro- 
bability is  that  the  obstruction  so  re- 
moved will,  instead  of  being  carried  away 
altogether,  be  placed  somewhere  near. 
Thus,  if  the  obstruction  be  to  the  carriage 
way,  it  will  very  likely  be  placed,  as  was 
the  case  here,  on  the  foo^ath.  If  the 
obstruction  be  a  dangerous  one,  where- 
soever placed,  it  may,  as  was  the  case 
here,  become  a  source  of  damage  from 
which,  should  injury  to  an  innocent 
party  occur,  the  original  author  of  the 
mischief  should  be  held  responsible. 
Moreover,  we  are  of  opinion  that  if  a 
person  places  a  dangerous  obstruction 
in  a  highway  or  in  a  private  road, 
over  which  persons  have  a]  right 
of    way,    he    is    bound    to     take    all 
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necessary    precaution    to    protect    per- 
sons exercising  their  right  of  way,  and 
that  if  he  neglects  to  do  so  he  is  liable 
for  the  consequences. 

It  is  unnecessary  to  consider  how  the 
matter  would  have  stood  had  the  plaintiff 
been  a  trespasser.  The  case  of  Mangtm 
y.  Atterton  (21)  was  cited  before  us  as  a 
strong  authority  in  favour  of  the  defend- 
ant. The  defendant  had  there  exposed  in 
a  public  market-place  a  machine  for  crush- 
ing oil-cake  without  its  being  thrown  out 
of  gear,  or  the  handle  being  listened,  or 
any  person  having  the  care  of  it.  The 
plaintiff — ^a  boy  of  four  years  of  age — ^re- 
turning from  school  with  his  brother,  a  boy 
of  seven,  and  some  other  boys,  stopped  at 
the  machine.  One  of  the  boys  began  to 
turn  the  handle.  The  plaintifE,  at  the 
suggestion  of  his  brother,  placed  his  hand 
on  the  cogs  of  the  wheels,  and,  the 
machine  being  set  in  motion,  three  of  his 
fingers  were  crushed.  It  was  held  by 
the  Court  of  Exchequer  that  the  de- 
fendant was  not  liable, — ^first^  because 
there  was  no  negligence  on  the  part  of 
the  defendant)  or  if  there  was  negligence, 
it  was  too  remote;  and,  secondly,  be- 
cause the  injury  was  caused  bv  the  act 
of  the  boy  who  turned  the  handle,  and  of 
the  plaintiff  himself,  who  was  a  tres- 
passer. With  the  latter  ground  of  the 
decision  we  have  in  the  present  case 
nothing  to  do ;  otherwise  we  should  have 
to  consider  whether  it  should  prevail 
against  the  cases  cited  with  which  it  is 
obviously  in  conflict.  If  the  decision  as 
to  negligence  is  in  conflict  with  our 
judgment  in  this  case,  we  can  only  say 
we  do  not  acquiesce  in  it.  It  appears  to 
us  that  a  man  who  leaves  in  a  public 
place,  along  which  persons — and  amongst 
them  children — have  to  pass,  a  dangerous 
machine,  which  may  be  fatal  to  any  one 
who  touches  it,  without  any  precaution 
against  mischief,  is  not  only  guilty  of 
negligence,  but  of  negligence  of  a  very 
reprehensible  character ;  and  not  the  less 
so,  because  the  imprudent  and  unautho- 
rised act  of  another  may  be  necessary  to 
realise  the  mischief  to  which  the  unlaw- 
ful act  or  negligence  of  the  defendant 
has  given  occasion. 

(21)  4  Hurl.  &  C.  388 ;  s.  c.  85  Law  J.  Rep. 
Exch.  161 ;  8.  c.  Law  Rep.  1  Exch.  239. 


But,  be  this  as  it  may,  the  case  cannot 
govern  the  present.  For  the  decision 
proceeded  expressly  on  the  grounds  that 
there  had  been  no  de&ult  in  the  defend- 
ant. Here  it  cannot  be  disputed  that 
the  act  of  the  defendant  was  unlawful. 

On  the  whole  we  are  of  opinion,  both 
on  principle  and  authority,  that  the 
plaintiff  is  entitled  to  our  judgment. 

Judgment  for  tJ^  plainHff. 


Solicitor8--J.  C.  Button  &  Co.,  for  plMntiff ;  T. 
H.  Williams,  for  defendant. 


[IN  THE  COBOION  PLEAS  DIVISION.] 

iTHB  GUARDIANS  OF  TENTBRDBN 
POOB  LAW  UNION  (oppeUanU) 
V.  THE  GUARDIANS  OF  ST.  MART, 
ISLINGTON  (respondents). 

Poor  Law  —  Settlement  —  UlegiiimcUe 
Pauper — Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  A-  40  Vict.  c. 
61),  8.  35. 

[For  the  report  of  die  above  case,  see 
47  Law  J.  Rep.  M.O.  81.] 


[IN  THE  EXCHEQUER  DIVISION.] 

1878.   1     BARNES  (appelUmt)  v.  chipp 
May  3.  j  (respondent). 

Sale  of  Food  and  Drugs  Act,  1875, 
S8.  14  ^  20 — Conditions  precedent  to 
Summary  Oonviction — Analysts  hy  PubUe 
Analy8tr--Notification  hy  Purchaser  to 
Seller. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  85.] 
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[IN  THE  COUBT  OF  APPEAL.] 
{Appeal  from  the  Queen's  Bench  Division.) 
1S7S       f  "^^  QUEEN  on  the  prosecution 
Jan.  28. 


of  J.  B.  8AUNDIBS  V.  THE  POST- 


mastbs-qbkebal; 


Telegraph  Company — Purchase  of  Under^ 
taking  hy  Government  —  Oompensation  to 
Officers — Annual  Emolum^ent, 

By  the  Telegraph  Act,  1868  (81  ^  32 
Viet,  c,  110),  s,  8,  sub-see.  7,  officers  who 
have  been  for  a  fixed  period  in  the  em" 
phyment  of  a  telegraph  company  whose 
undertaking  has  been  purchased  by  the 
Postmaster-OenercU  under  the  provisions  of 
the  Ad,  and  who  ha/ve  been  in  receipt  of  a 
yea/rJy  salary,  or  of  remuneration  not  less 
than  502.  a  year,  are  entitled,  in  the 
event  of  their  receiving  no  offer  of  a/n  ap' 
pointment  from  the  PostmasteT'Oeneral  in 
the  telegraphic  department  of  equal  value 
to  that  held  under  the  company,  to  an 
annuity  by  way  of  compensation  for  loss  of 
their  office,  equal  to  a  certain  proportion  of 
the  annual  emolument  derived  by  them  from 
their  office. 

8.  was  an  officer  of  a  telegraph  company 
whose  undertaking  had  been  purchased  by 
the  Postmaeter-Oeneral,  and  was  entitled, 
so  far  as  salary  and  term  of  office  were  con- 
cerned, to  compensation  under  the  Tele- 
graph Act,  1868.  It  was  part  of  his  duty, 
when  required,  to  travel  on  the  company^ s 
business.  When  he  so  travelled,  his  ordinary 
salary  ran  on,  but  his  additional  eoopenses 
were  paid  by  the  company,  who  agreed  that 
he  should  receive  certain  fixed  weekly  sums 
in  lieu  of  making  him  bring  in  an  account 
of  his  expenditure,  and  then  repaying 
him: — 

Held,  that  the  amount  saved  by  8.  out  of 
the  sums  so  paid  to  him  for  travelling  ex- 
penses  was  to  be  taken  into  consideration  in 
calculating  the  annual  emolument  derived 
hy  hvmfrom  his  office. 

This  was  an  appeal  by  the  Postmaster. 
General  from  the  decision  of  the  Queen's 
Bench  Division,  reported  45  Law  J.  Bep. 
Q.B.  609. 

Oorst  and  Oasserley,  for  the  defendant, 
objected  that  the  mandamus  was  bad, 

♦  Coram  Bramwell,  L. J. ;    Brett,   L.J. ;    and 
Cotton,  L.J. 


since  it  directed  the  Postmaster-General 
to  ^'  assess  "  the  compensation  due  to  the 
prosecutor,  but  withdrew  the  objection 
and  argued  the  general  question. 

8ir  H.  James  and  Oha/rles,  contra,  were 
not  called  on  to  argue. 

Bbamwell,  L.J. — I  think  the  Post- 
master-General has  behaved  very  liberallj 
here,  as  there  is  a  flaw  in  the  mandamus. 
Though  I  do  not  like  to  give  an  opinion 
on  wbat  is  not  properly  before  us,  1  will, 
for  the  purpose  of  saving  the  great  expense 
to  which  the  parties  would  otherwise  be 
put,  give  judgment  on  the  real  point  in 
the  case. 

I  must  say  that  the  case  is  a  very  plain 
one.  The  object  of  the  statute  was  to 
indemnify  a  man'  from  the  loss  of  the 
emoluments  he  derived  from  his  office ;  I 
can  use  no  other  words.  The  next  ques- 
tion is,  what  is  an  emolument  P  I  am  of 
opinion  that  it  includes  what  he  can  save 
out  of  his  allowance  for  travelling  ex- 
penses, taking  into  account  his  whole 
living  and  expenditure.  We  know  that 
continually  people  say  that  they  have  so 
much  salajy  and  save  so  much  out  of  what 
is  allowed  for  their  expenses,  and  no  one 
thinks  that  they  have  been  acting  wrong- 
fully. Suppose  a  man  had  400Z.  a  year 
and  paid  for  his  own  travelling,  could 
you  say  that  his  emoluments  were  4002.  ? 
Surely  you  would  first  deduct  what  he 
had  to  expend  for  travelling.  I  think 
that  the  judgment  below  was  right  and 
must  be  s^Qirmed. 

Bebtt,  L.J. — The  dispute  in  the  Court 
below  was  on  the  construction  of  the  Act, 
and  the  decision  was  treated  as  binding 
on  the  Postmaster-General  by  his  bring- 
ing this  appeal,  and  it  is  right  that  we 
should  treat  this  as  an  appeal  on  the  same 
footing,  namely,  that  the  only  question  is 
the  construction  of  the  Act  and  its  appli- 
cation to  this  case.  I  think  that  the 
plaintiff  is  entitled  to  remuneration  in 
respect  of  his  lost  emoluments,  or,  as  an. 
other  part  of  the  Act  puts  it,  "  the  value 
of  his  appointment."  If  a  person  receives 
a  salary  onlv,  then  the  "value  of  his 
appointment  is  the  salary.  If  he  re- 
ceived his  salary  subject  to  finding  mate- 
rials, &c.,  no   one   would   say   that  the 
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The  Queen  v.  The  Postmaster-General  (4pp.)»  0- 
measnre  of  value  was  the  whole  salarj. 
It  would  be  the  salarj  less  the  cost  of  the 
material.  If  he  received  a  salarj  and 
something  more,  the  measure  must  be  the 
salarj,  and  anjthing  he  saves  out  of  that 
extra  sum. 

Cotton,  L.J.,  concurred. 

Judgment  affirmed. 


Solicitors— R.  W.  Childs  &  Batten,  agents  for 
John  Taunton,  Taunton,  for  prosecutor ;  W.  H. 
Ashuxst,  for  the  Postmaster-General. 


|TN  THE  QUEEN'S  BENCH  DIVISION.] 

1878.  1 
j^      ^   >  9ILKETT  t;.  BMMOTT. 

BUI  of  Sale — Certificate-— Evidence  of 
Begistration— 'Statute  17  ^  18  Vict.  c.  36. 

8.1. 

It  is  vncumbent  on  a  claima/nty  under  a 
hill  of  sale,  to  shew  that  the  document  filed 
is  a  true  copy  of  the  original  instrument. 

A  certificate  of  the  registration  of  a  hill  of 
sale,  without  production  of  an  authenticated 
or  office  copy  of  the  hill  of  sale  certified  to 
have  heen  registered,  is  not  sufioient. 

This  was  an  interpleader  issue  tried  in 
the  Clerkenwell  Countj  Court,  in  order 
to  determine  the  right  to  certain  per- 
sonal chattels. 

The  followiug  are  the  material  focts : — 
The  plaintiff  held  a  bill  of  sale  on  certain 
propertj  belouging  to  one  Marchant,  and 
which  had  been  seized  bj  the  defendant 
as  execution  creditor.  At  the  trial,  the 
plaintiff,  for  the  purpose  of  establishing 
his  title,  put  in  the  bill  of  sale,  and  a  cer- 
tificate  that  a  bill  of  sale  to  him  had 
been  registered  with  an  affidavit.  No 
authenticated  or  office  copj  of  the  affi- 
davit certified  to  have  been  filed,  nor  of 
the  bill  of  sale  certified  to  have  been 
registered,  was  however  produced;  and 
the  Countj  Court  Judge  thereupon 
barred  the  claim  with  costs.     A  rule  nisi 


B. 
was  subsequentlj  obtained  to  set  aside 
the  verdict  and  judgment  of  the  Countj 
Court  Judge,  and  to  have  them  entered 
for  the  plaintiff. 

Bigham  appeared  to  shew  cause  against 
the  rule.—"  The  Bills  of  Sale  Act,  1854, 
s.  1,  requires  that  everj  bill  of  sale  of 
personal  chattels  ....  or  a  true  copj 
thereof,  shall,  together  with  an  affidavit 
of  the  time  of  such  bill  being  made  or 

given be  filed  with  the  officer 

acting  as  clerk  of  docquets  and  judgments 
in  the  Court  of  Queen's  Bench,  within 
twentj-one  dajs  after  the  making  or 
giving  of  such  bill  of  sale;"  otherwise 
&e  bill  shaU,  as  against  execution  cre- 
ditors, be  "null  and  void."  The  claimant 
must  shew  that  the  conditions  imposed 
bj  the  statute  have  been  complied  with. 
The  certificate  that  an  affidavit  was  filed, 
without  anj  office  copj  of  the  affidavit, 
cannot  be  evidence  that  the  affidavit 
actuallj  filed  comphes  with  the  require- 
ments of  the  statute.  Neither  is  it  suffi- 
cient for  the  claimant  to  shew  that  a  bill 
of  sale  bj  the  gprantor  had  been  registered. 
Evidence  should  have  been  produced  to 
shew  that  the  bill  of  sale,  certified  to 
have  been  registered,  was  a  true  copj  of 
the  original  instrument.  He  cited  Mason 
V.  Wood  (1)  and  Ofindell  v.  Brendan  (2). 

Jelf  in  support  of  the  rule. — The  whole 
question  here  is  as  to  the  partj  on  whom 
the  onus  of  proof  lies.  The  maxim  omma 
prmsumuntur  rile  esse  acta  applies,  and 
sufficient  prima  fa/cie  evidence  was  given 
to  support  the  claimant's  title.  The  roAio 
decidendi  in  Mojson  v.  Wood  (1)  is  in 
fitvour  of  the  claimant,  because  that  case 
was  decided  on  the  ground  that  there 
was  no  statement  in  the  certificate  that 
the  affidavit  had  been  filed.  Here  there 
was  express  mention  in  the  certificate  that 
thQ  affidavit  had  been  filed  at  the  time  of 
the  registration  of  the  bill  of  sale. 

•  Mellor,  J. — I  think  that  some  of  the 
objections  to  bills  of  sale,  on  the  ground 
of  misdescription,  have  been  carried  too 

(1)  45  Law  J.  Rep.  CJP.  76;  8.  c  Iaw  Bcp.  1 
C.P.  Div.  63. 

(2)  6  Com.  B.  Rep.  N.8.  608;  s.  c.  28  Law  J. 
Tep.  C.P.  338. 
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far.  The  object  of  the  statate  was  good, 
namely,  to  prevent  nncertaintj  to  as- 
signees and  others,  bnt  that  object  has,  it 
seems  to  me,  been  rather  carried  to  excess. 
I  quite  yield  to  the  principle  that  where  a 
particular  duty  is  cast  on  officers  of  the 
Court,  it  will  be  presumed  that  such  duty 
was  properly  performed.  Here  the  secu- 
rity was  conditional,  and  it  was  necessary 
that  the  party  relying  on  the  bill  of  sale 
should  prove  that  the  statutory  conditions 
have  been  fulfilled.  I  entertain  no  doubt 
that^  in  this  case,  the  County  Court 
Judge  rightly  held  that  the  evidence 
adduced  by  the  claimant  was  insufficient 
to  support  his  title  under  the  Bills  of 
Sale  Act. 

Lush,  J. — I  regret  to  say  I  have  come 
to  the  same  conclusion.  The  objection  is 
such  a  highly  technical  one  that  I  should 
have  been  glad  to  have  ordered  a  new 
trial  had  I  the  power  to  do  so.  The 
question  which  we  have  to  decide  is 
whether  the  certificate  produced  was 
prima  facie  evidence  of  the  due  registra- 
tion of  the  bill  of  sale.  I  think  there  is 
no  doubt  that  it  was  not.  It  may  be 
presumed  that  the  affidavit  was  good  in 
point  of  form,  but  the  objection  raised 
was  not  so  much  to  the  affidavit  itself  as 
to  the  fact  that  no  proof  was  given  that 
the  document  filed  was  a  true  copy  of 
the  original  bill  of  sale.  I  am  inclined  to 
think  it  was  not  necessary  that  the 
office  copy  of  the  affidavit  should  have 
been  produced,  but  I  am  clearly  of 
opinion  that  a  certified  copy  of  the 
document  registered  should  have  been 
forthcoming. 

Bfde  discharged  mth  costs* 


Solicitors — B.  Jones  &  Co.,  for  claimant;  Chester, 
Urqahart  &  Co.,  agents  for  Boddington  &  Ball, 
Manchester,  for  execution  creditor. 


[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  QueerCs  Bench  Division,) 
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HOOPER  AND  ANOTHER  V. 
BOURNE  AND  OTHERS.* 


Lands  Olavses  Consolidation  Act,  1845 
(8^9  Vict.  c.  18),  section  127—''8uper^ 
flwms  Lands  ^* — Adjoining  Owner — BaiU 
way  Oompcmy — Lands  a^cquired  hy  Agree" 
ment  —  Mines  amd  Minerals  under 
"  Superfluous  Lands.** 

Land  bona  fide  acquired  hy  a  railway 
company  v/nder  their  Act  for  the  perma- 
nent purposes  of  their  undertaking,  which 
at  the  es^ration  of  the  time  limited  for 
the  sale  o/  "  supeTfhums  lands  "  is  not  re- 
quired for  use  at  the  moment,  yet  will, 
through  the  growing  traffic  or  other  causes, 
he  required  for  use  within  a  reasonable 
time,  is  not  "  superfluous  land  **  wUhin 
section  127  of  the  Lamds  Glauses  Consoli- 
dation Act,  1845. 

Lands  which  might,  if  necessary,  ha/ue 
heen  acquired  compuhorily  hy  a  railway 
company,  hut  which  were  in  fact  acquired 
hy  them  hy  agreement,  a/re  in  respect  of  the 
Lands  Clauses  Consolidation  Act,  1845, 
section  127,  m  the  same  position  as  if  they 
had  heen  acquired  compulsorUy, 

Mines  and  minerals  expressly  granted  to 
a  railway  company  with  land  which  has 
become  ^^  supeiflu>ous  **  u/nder  section  127 
of  the  Lands  Clauses  Consolidation  Act, 
1845,  do  not  pass  to  the  adjoining  owner. 

This  was  an  appeal  of  the  plaintiffs 
from  the  decision  of  the  Queen's  Bench 
Division  (see  46  Law  J.  Rep.  Q.B.  509) 
on  a  Special  Case  stated  by  an  arbitrator 
in  the  form  of  an  action  of  ejectment, 
brought  by  the  plaintiffs  as  adjoining 
owners,  to  recover  three  several  parceb 
of  land,  containing  about  thirteen  acres, 
in  the  parish  of  Westbury,  in  the  county 
of  Wilts,  which  were  alleged  by  the 
plaintiffs  to  be  *^  superfluous  lands " 
within  the  provisions  of  the  Lands 
Glauses  Consolidation  Act,  8^9  Vict. 
c.  18.  s.  127,  which  is  incoiporated  with 
the  special  Acts  referred  to  in  the  case. 

The  land  in  question  was  originally  ac- 
quired under  the  powers  of  the  Wilts, 

*  Coram  Bramwell,  L.J. ;  Brett,  L.J. ;  and 
Cotton,  LJT. 


Digitized  by 


Google 


438 


QUEEN'S  BENCH,  COMMON  FLEAS  AND  EXCHEQUEB. 


[N.S. 


Hooper  v.  Bourne  (App^),  Q.B, 
Somerset  and  Weymouth  Railway,  as 
constitated  and  amended  by  the  several 
Acts  referred  to  in  the  case.  No  notice 
to  treat  was  ever  given  to  the  owners  in 
respect  of  such  lands ;  but  by  an  agree- 
ment of  the  1st  of  March,  1848,  made 
between  the  trustees  of  the  Rev.  John 
Hooper  and  Elizabeth  his  wife,  and  the 
Wilts,  Somerset  and  Weymouth  Railway 
Company,  the  land  in  question,  with  other 
land  then  in  two  parcels,  and  containing 
together  nineteen  acres,  with  all  mines 
thereunder,  were  contracted  to  be  sold  to 
the  Wilts,  Somerset  and  Weymouth 
Railway  Company  for  3,208Z.,  which  was 
to  be  in  fall  satisfaction  of  all  works  of 
accommodation,  and  of  all  severance  or 
other  damage.  And  the  said  lands  were, 
on  the  28th  of  March,  1848,  duly  con- 
veyed  to  the  said  company,  their  succes- 
sors and  assigns,  with  a  cottage, 
tenement  and  outhouse  erected  on  one  of 
the  said  pieces  or  parcels  of  land,  toge- 
ther with  all  mines  and  minerals  there- 
under, for  the  sum  agreed  upon,  which 
was  to  be  in  full  satis&ction  of  all 
compensation  to  which  they  might  other- 
wise have  been  entitled  in  respect  of  se- 
verance from  other  lands  of  the  vendors. 
Shortly  after  the  completion  of  the  pur- 
chase the  said  company  took  possession 
of  the  lands  so  conveyed,  and  upon  part 
thereof,  being  about  six  acres,  constructed 
the  line  of  railway,  station  and  other 
works  known  as  the  Westbury  Station. 
They  also  set  out  and  made  upon  part  of 
the  said  land  a  road,  called  "  the  Station 
Road,"  for  the  purposes  of  access  to  the 
passenger  station,  which  is  and  always 
has  been  since  used  for  the  purposes  of 
the  said  station.  They  also  made  a  well 
in  the  year  1848,  on  a  portion  of  the  land, 
for  supplying  a  tank  erected  on  the  pre- 
mises with  water  for  engine  purposes. 
The  company  being  then  apparently  un- 
able to  cany  out  the  original  purpose  of 
the  purchase,  but  desiring  to  render  the 
residue  of  the  land  productive,  let  it  to  a 
tenant  from  year  to  year  for  agricultural 
purposes,  but  subject  to  the  right  of  the 
company  to  resume  possession,  on  a  two 
months'  notice  at  any  time,  whenever  it 
might  be  required  for  any  purpose  con- 
nected with  the  railway.  All  this  was 
done  by  the  Somerset,  Wilts  and  Wey- 


mouth Railway  Company  before  it  was 
dissolved,  and  the  undertaking  transferred 
to  the  Ghreat  Western  Railway  Company 
by  the  Act  of  1851,  as  stated  in  the  case. 
Subsequently  to  the  transfer  to  the  Great 
Western  Railway  Company  of  the  under- 
taking it  was  found  that  the  well,  which 
had  been  made  as  before  stated  by  the 
Wilts,  Somerset  and  Weymouth  Railway 
Company,  gave  an  insufficient  supply  of 
water,  and  thereupon  a  reservoir,  eighty 
feet  long,  forty  feet  wide  and  thirteen 
feet  deep,  was  made  on  the  other  por- 
tion of  the  land,  which  was  and  is  sap- 
plied  with  water  from  the  natural 
drainage  of  the  surrounding  lands,  and  is 
connected  with  the  well  by  pipes  for  the 
supply  of  the  engines  and  use  for  railway 
purposes.  The  cottage  also  was  occupied 
by  one  of  the  railway  servants.  A  smithy 
was  erected  by  the  Great  Western  Rail- 
way Company  in  1872  for  the  use  of  the 
railway;  and  on  the  18th  of  August, 
1871,  the  land  formerly  demised  for  agri- 
cultural purposes  was  let  to  the  West- 
bury  Iron  Company,  Limited,  together 
with  a  license  to  get  the  minerals  on  and 
under  such  land,  but  determinable  upon 
twenty-eight  days'  notice,  by  the  Great 
Western  Railway  Company,  and  it  was 
agreed  that  the  working  and  removing  of 
the  iron  ore  should  be  done  to  the  satis- 
faction of  the  company's  engineer,  and 
that  all  holes  made  thereon  should  be 
filled  up  and  resoiled.  The  Iron  Com- 
pany has  been  since  and  is  now  in  pos- 
session of  the  land  under  such  letting 
and  license.  It  is  further  expressly  found 
by  the  Special  Case,  that  since  the  year 
1868  the  traffic  at  the  Westbury  Station 
has  much  increased,  and  that  during  that 
time  the  said  three  pieces  of  land  have 
been  and  still  are  required  for  the  pur- 
pose of  constructing  additional  sidings 
upon  them  to  accommodate  the  increased 
traffic.  It  further  appears  that  the  want 
of  such  additional  accommodation  had 
been  the  subject  of  much  discussion  by 
the  district  officers  of  the  railway  having 
the  supervision  of  the  traffic  at  that  sta- 
tion, but  owing  to  financial  reasons,  and 
the  necessity  of  applying  the  funds  of  the 
company  to  other  works,  nothing  has  yet 
been  done  to  supply  additional  aooommo* 
dation  at  the  Westbury  Station.     It  also 
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appears  tliat  nineteen  acres  of  land,  pur- 
chased as  aforesaid,  were  included  in  the 
plans  and  books  of  reference  deposited 
with  the  clerk  of  the  peace  for  the  connty 
of  Wilts,  and  all  bat  seven  and  a  half 
acres  were  included  within  the  limits  of 
deviation  marked  thereon.  The  time 
originally  limited  by  the  Wilts,  Somerset 
and  Weymouth  Amendment  Act  for  the 
completion  of  the  works  of  the  railway, 
had  been  by  order  of  the  railway  com- 
missioners, dated  the  12th  of  April, 
ld4!8,  duly  extended  to  the  8rd  day  of 
August,  1853. 

The  plaintiffs  contended  that  the  land 
in  question  was  superfluous  land  within 
section  127  of  the  Lands  Clauses  Oonso- 
lidation  Act,  1845,  and  was  vested  in  the 
plaintiffs. 

The  defendants  contended  that  the 
land  was  acquired  by  the  company  under 
a  voluntary  agreement,  and  not  under 
the  compulsory  powers  of  their  Act,  and 
consequently  section  127  did  not  apply ; 
and  secondly,  that  if  it  had  been  acquired 
compulsorily  it  was  not  and  never  had 
been  superfluous  land  within  the  mean- 
ing of  tlukt  section. 

The  Court  to  have  the  powers  of  a  jury 
as  to  drawing  inferences  of  fact. 

Ooh  and  Merewether,  for  the  plaintiffs. 
Bowen  and  Moulton^  for  the  defendants. 

[The  nature  of  tbe  arguments  appears 
sumciently  from  the  judgments.  The 
following  cases  were  cited — Belts  v.  The 
Cheat  Eastern  Railway  Company  (1) ; 
The  Cheat  Western  Railway  Oompa/ny  v. 
May  (2) ;  Lands  Clauses  Consolidation 
Act,  1845,  ss.  6,  12, 13, 16, 18, 127, 128  ; 
Railway  Clauses  Consolidation  Act,  1845, 
8.  45  ;  Tike  Oity  of  Olasgow  Union  Rail- 
way  Company  v.  The  Caledonian  Railway 
Company  (3) ;  Home  v.  The  Lymington 
Batlway  Compamf  (4)  ;  CaHngton  v.  TJie 
Wycombe  Raihvay  Company    (5) ;     The 

(1)  43  Law  J.  Bep.  Ezch.  4;  s.  e.  Law  Rep. 
8  Exch.  294. 

(2)  43  Law  J.  Rep.  Q3.  233 ;  s.  c.  Law  Rep. 
7  HX.  283. 

(3)  Law  Rep.  2  Sc.  App.  160. 

(4)  31  Law  Times  N.S.  167. 

(6)  37  Law  J.  Rep.  Chanc.  213 ;  s.  c.  Law  Rep. 
3  Ch&Dc.  377. 
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Oreai  Western  Railway  Company  v.  Ben^ 
nett  (6)  ;  The  Cheat  Western  RaUwaAj 
Company  v.  Smith  (7).] 

Bbamwell,  L.J. — One  very  great  diffi- 
culty I  have  had  in  this  case  is  that  it  is 
impossible  not  to  consider  the  action  an 
objectionable  one.  I  think  even  if  the 
plaintiff  were  right  it  would  be  veiy 
much  better  for  him  to  have  been  willing 
to  pay  the  railway  companv  a  fair  price 
for  the  land,  and  to  have  had  the  case 
settled.  It  is  difficult  to  feel  sure  on  the 
one  hand  that  cue  is  resisting  any  bias 
caused  by  this  consideration,  and  on  the 
other  hand  one  cannot  help  doubting 
whether  in  struggling  against  it  one  may 
not  have  an  undue  prepossession  in  favour 
of  the  plaintiffs. 

I  thmk  in  this  case  that  sections  12  and 
13  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  section  45  of  the  Railways 
Clauses  Consolidation  Act,  1845,  do  not 
apply,  as  the  land  in  dispute  was  not 
wanted  for  extraordinary  purposes.  It 
is  not  necessary,  therefore  to  give  any 
defimtion  of  what  is  meant  by  those  sec- 
tions, but  one  may  say  generally  that 
they  seem  addressed  rather  to  provide  for 
the  case  where  additional  lands  are 
wanted,  not  those  which  are  required  for 
what  may  be  termed  the  necessary  crea- 
tion of  the  railway.  1  think  also  that 
section  127  of  the  latter  Act  and  the 
following  sections  apply  to  lands  ac- 
quired as  these  were,  and  are  not  re- 
stricted to  cases  where  lands  have  been 
acquired  under  what  are  termed  the 
compulsory  powers  of  the  Act.  There  is 
so  such  limitation  in  terms,  and  the  only 
way  in  which  it  can  be  attempted  to  be 
put  in  is  to  read  the  introductory  words 
as  though  they  were  not  "  under  the  pro- 
visions," but  "  by  virtue  of  the  powers." 
1  can  see  no  reason  why  there  should  be 
any  such  limitation.  It  seems  to  me  that 
the  object  of  the  Act  is  as  applicable  to  lands 
acquired  by  negotiation — where  there  is 
power  to  take — as  to  lands  which  are  not 
so  acquired.     I  do  not  know  where  the 

(6)  36  Law  J.  Rep.  Q.B.  133  ;  s.  c.  Law  Rep.  2 
H.L.  27. 

(7)  2  Chanc.  Biv.  235 ;  s.  c.  on  appeal,  45  Law 
J.  Bep.  Chanc.  235  ;  s.  c.  Law  Rep.  3  App.  Caa. 
165. 
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line  conid  be  drawn.  The  company  in- 
iamate  that  thej  want  certain  lands,  and 
an  agreement  is  come  to  as  to  what  they 
should  take  and  what  they  should  pay. 
If  that  agreement  had  not  been  come  to, 
it  would  have  been  necessary  for  the  com- 
pany to  have  given  notice  to  treat.  Sup- 
pose an  agreement  had  then  been  arrived 
at,  would  not  that  be  within  the  Act  ? 
And  if  so,  how  does  the  case  differ  from 
this?  Let  us  go  a  step  further.  The 
claim  is  sent  in  ;  it  is  not  agreed  to ;  no- 
tice is  given  to  summon  a  jury  ;  the  par- 
ties come  before  the  jury ;  they  say,  "  we 
are  happy  to  inform  you  that  we  shall  not 
need  your  services  as  we  are  agreed."  Is 
not  the  case  there  the  same  as  in  the 
others  ?  It  seems  to  me  that  if  the 
power  to  take  compulsorily  exists,  you 
really  cannot  draw  any  distinction  be- 
tween the  case  of  lands  taken  by  agree- 
ment, the  party  who  comes  to  the 
agreement  knowing  that  if  he  does  not 
agree  he  can  be  compelled  to  give  up 
his  lands,  and  the  case  where  the  com- 
pulsion is  actually  resorted  to.  These 
lands,  therefore,  were  acquired  by  the 
ori^ual  promoters  "  under  the  provisions 
of     this  and  the  special  Act. 

The  question  then  comes  in,  whether 
these  lands  are  *^  superfluous  lands," 
which  by  section  127  "  within  ten  years 
after  the  time  limited  by  the  special  Act 
for  the  completion  of  the  works  the  pro- 
moters of  the  undertaking  shall  abso- 
lutely sell  and  dispose  of.'*  Now  we  have 
it  laid  down  for  us,  upon  authority  which 
would  bind  us  even  if  we  were  not  in- 
clined to  agree  to  it,  in  May  v.  The 
Oreat  Western  Railway  Company  (2), 
that  the  point  of  time  to  be  considered  is 
the  last  day  of  the  ten  years,  and  if  the 
land  is  not  required  then  it  is  superfla- 
ous,  although  it  may  have  been  required 
before,  and  may  by  some  supervening 
matter  be  required  afterwards.  I  think 
one  recognises  the  law  so  laid  down  fally 
and  entirely.  But  what  we  have  here  to 
consider  is,  what  is  meant  by  the  word 
"  required."  Now  one  requirement  un- 
doubtedly is,  where  the  land  has  been  actu- 
ally occupied  by  the  railway  or  its  works, 
and  is  in  use.  I  cannot  help  thinking 
that  another  one  would  be  where  land 
is    not    actually     in     use,     but    where 


there  is  a  definite  known  time,  not  ab- 
surdly  &r  off,   but  within  a  reasonable 
interval,  at  which  the  land  will  be  re- 
quired.     I  will  illustrate  what  I  mean  in 
this  way  : — Suppose  that  in  the  present 
case  a  &ona^e  contract  had  been  entered 
into    with  the  sub-contractor    that   he 
should  begin  certain  works  in  September, 
1863,  upon  these  lands.  Is  it  conceivable 
that  we  should  say  that  on  Augfust  10th  of 
the  same  year  the  land  was  not  required 
by  the  company  for  the  purposes  of  their 
undertaking?      See  wluftt    preposterous 
consequences  would  follow.  If  the  works 
had  been  begun  on  the  1^  of  August, 
then  it  would  be  said  that  they  were  lands 
required  within  the  ten  years  for  the  pur- 
poses of  the  Act,  but  if  they  were  not 
begun  until  the  end  of  August  it  would 
be  said  that  they  were  superfluous.    I 
cannot  think  that  the   lands   might  be 
confiscated,  or  forfeited,  or  whatever  you 
please  to  call  it,  by  the  delay  of  the  con- 
tractor in  his  undertaking  to  commence 
those  works.  I  am  satisfied,  therefore,  that 
**  lands  required  "  at  any  rate  include  two 
classes,  namely,  lands  in  actual  use  and 
lands  as  to  which  it  is  bona  fide  intended 
at  a  definite  and  assignable  time  within 
reasonable  limits  that  they  shall  be  put  to 
the  use  for  the  purposes  of  the  railway 
company.     But,   further,    I  think   that 
there  is  a  third  class  of  cases  where  lands 
may  properly  be  said  to  be  required.    I 
mean  the  case  in  which  the  company  can 
say,  "  we  do  not  want  the  lands  for  use  at 
the  present  moment  because  we  have  no 
use  for  them ;  but  we  know,  we  can  tell 
firom  the  growing  traffic  on  the  line  and 
other  circumstances,  that  within  a  reason- 
able time,  which,  however,  we  are  unable 
to  specify,  we  shaU  want  those  lands." 
Now  I  do  not  profess  to  have  given  a 
precise  or  accurate  definition  or  descrip- 
tion  of  the  idea  I  intend  to  convey.     I 
somewhat  fear  lest  I  may  be  expressing 
myself  more  largely  than  I  intend.     To 
guard  myself  against  this  I  would  say  the 
lands  would  not  be  "  required,"  because 
some  one  might  say,  ''  I  cannot  say  bat 
that  at  some  tmie  they  might  bo  required ;" 
but  it  would  be  a  different  matter  if  a  com- 
petent  person   bona  fide  expressing  an 
opinion  as  to  the  decorability  or  not  of 
keeping  the  lands  for  the  purpose  of  the 
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railway  were  to  say,  ^*  We  do  not  indeed 
want  the  lands  now,  nor  can  we  tell  how 
BOOD  we  shall,  but  we  do  know  that  in  a 
short  time,  say  fiye  or  six  years,  we  shall 
want  those  lands."     In  such  a  case,  I 
think,   the  lands  would  be   "  required  " 
within  the  meaning  of  the  section.     If 
it  were  not  so,  see  what  would  ensue. 
The  company  would  say,  **We  do  not 
want  the  land  now,  but  we  shall  want  it 
ere  long  for  sidings ;  we  would  rather  not 
let  our  capital  lie  idle  by  making  sidings 
and  buildings  we  shall  not  want  for  some 
years,  but  kst  we  should  lose  the  land, 
we  will  make  the  sidings  and  erect  the 
buildings."     If  the  contention  for  the 
plaintiff  is  correct,  that  would  not  do.  He 
would  say,  "  You  are  not  acting  bona  fide 
but  colourably,"  and  he  would  urge  the 
same  thing  although  the  company  actually 
used  the  sidings,  saying  that  they  were 
only  making  beHeye.      To  my  mind  it 
would  be  a  case  of  gross  injustice  if  a  rail- 
way company  could  not  make  proyision 
for  a  certain  and  near  future.     In  con- 
sidering cases  of  this  sort  it  must  always 
be  remembered  that  there  may  be  practi- 
cally an  impossibility  in  getting  back 
lands  which  haye  once  gone  out  of  the 
hands  of  the  company.     Haying  come  to 
the  conclusion  I  haye  as  to  the  meaning 
of  the  word  "  required,"  I  would  make 
one  remark.     The  plaintiffs'  counsel  ar- 
gued, and  I  do  not  say  that  his  argument 
was  not  a  yery  cogent  one,  that  the  ten 
years  are  giyen  for  ascertaining  all  this. 
That  is  not  quite  so,  for  the  period  of  ten 
years  was  giyen  not  only  for  that  pur- 
pose, but  also  for  the  purpose  of  disposing 
of    the  land    which  must    be    effected 
during  that  time.    The  words  of  the  Act 
are  strong  and  striking,  and  but  for  the 
obyious  inconyenience,  unreasonableness 
and  injustice  of  the  conclusion  to  which 
it  would  lead,  I  should  probably  think 
that  the  plaintiffs'  interpretation  of  them 
wafl  conclusiye. 

The  question  then  is,  whether  we 
ought  to  say  that  this  land  was  within 
any  of  those  classes  I  haye  enumerated 
on  the  10th  of  August,  1863.  It  certainly 
was  not  in  use,  and  we  should  be  draw- 
ing an  erroneous  inference  if  we  were 
to  say  that  it  was  at  that  day  land 
whidi  it  was  known  would  be  wanted 
Vol.  47.— Q.B.,  CJP.  &  Exch. 


within  a  definite  and  assigned  time.  Was 
it,  then,  within  the  thii*d  class  ?     I  con- 
fess that  I  feel  great  difficulty  in  consi- 
dering that  matter,  and  it  is  impossible 
that  it  should  be  otherwise,  for  we  are 
called  upon  by  the  defendants  to  say  that 
the  land  was,  on  the  10th  of  August, 
1863,  required  for  the  purposes  of  the 
railway,  and  yet  years  had  gone  by  after 
that  date  and  nothing  was  done  to  apply 
it  to  any  use.     But  we  must  deal  with 
the  case  as  it  is  presented  to  us,  and  the 
learned  arbitrator  has  found  that  '^  since 
the  year  1868  the  railway  traffic  at  West- 
bury  Station  has  yery  much  increased, 
and  during  that  period  of  time  the  three 
pieces  of  land  haye  been  and  still  are  re- 
quired for  the  purpose  of  constructing  ad- 
ditional sidings  upon  them  to  acconimodate 
the  increased  traffic."     Now  it  seems  to 
me  that  we  are  bound  to  consider  the 
case  as  though  this  was  the  year  1868, 
and  as  though  the  company  had  then  laid 
down  additional  sidings  there,  and  were 
using  the  land.   The  question  is  the  same. 
The    argument  for  the  plaintiffs    then 
comes  to  this,  that  though  things  were 
so,  and  the  land  was  coyered  with  sidings 
for  the  purposes  of  the  railway,  still  tlus 
could  haye  been  land  not  required  on  the 
10th  of  August,  1863.     If  these  sidings 
&c.f  were  necessary  in  consequence  of 
some  circumstance  which  could  not  haye 
been  foreseen  in  August,  1863,  such  as  a 
new  railway  coming  to  meet  the  old  one,  I 
agree,  but  m  the  present  case  the  Court 
below  haye  found  that  the  lands  were 
required  in  August,  1863,  and  whateyer 
embarrassment  I  may  feel  as  to  the  time 
which  had  elapsed,  still  I  cannot  say  that 
they  are  wrong,  and,  therefore,  I  think 
that  their  judgment  must  be  affirmed  on 
the  same  grounds  as  they  put  it.     This 
conclusion  I  found  upon  what  I  consider 
to  be  the  correct  interpretation  of  what 
was  said  by  Lord  Cairns,  L.C.,  and  Lord 
Hatherley,  by    Cockbum,    L.C.J.,    and 
Blackburn,  J.,    in    The    Great    Western 
Railway  Oomjpa/ny  y.  May  (2). 

There  is  a  point  which  should  be  no- 
ticed. It  is  clear  that  the  mines  in  this 
case  belong  to  the  defendants,  for  they  at 
all  eyents  haye  not  been  purchased  undei 
the  powers  of  the  Act.  It  was  ingeni- 
ously suggested  that  as  the  mines  and 

3L 


Digitized  by 


Google 


442 


QUEEN'S  BENCH,  CX)MMON  PLEAS  AND  EXCHBQUER. 


[N.S. 


Ho&per  Y.  Bourne  (Jpp,),  Q^. 
land  were  all  taken  together,  and  the 
mines  were  not  required  for  the  purposes 
of  the  Act,  the  land  was  not.  I  am  of 
opinion  that  the  land  was  acquired  for 
the  purposes  of  the  Act,  but  the  mines 
not,  and  that  the  &ct  that  both  were  taken 
together  does  not  affect  the  question. 

There  are  two  other  points  to  which  I 
wish  to  refer.  The  phuntifis  claim  to  be 
adjoining  owners  of  one  piece  of  land, 
between  which  and  their  land  the  rail- 
way runs.  I  am  satisfied  that  you  can- 
not cross  the  line  to  find  the  adjoining 
owner ;  the  railway  company  is  the  ad- 
joining owner  on  that  side.  The  real 
adjoining  owners  within  the  section  are 
those  who  adjoin  the  land  on  the  same 
side  of  the  line. 

The  other  point  is  this.  One  other 
piece  of  this  land  contains  a  reservoir, 
which  is  filled  by  the  drainage  from  the 
rest  of  the  piece.  The  reservoir  is  bona 
fide  used  for  the  purposes  of  the  railway. 
It  is  true  that  the  rest  of  the  piece  is  let 
for  agricultural  purposes,  but  I  dare  say 
that  if  the  tenant  insisted  on  stopping 
the  drainage  he  would  be  turned  out; 
and  if  the  company  had  given  up  that 
piece  of  land  they  would  be  at  the  mercy 
of  the  owner,  who  could  divert  all  the 
water.  I  should  have,  therefore,  great 
difficulty  in  saying  that  this  piece  is  not 
required  for  the  purposes  of  the  railway. 

Brett,  L.  J. — ^I  also  am  of  opinion  that 
the  judgment  ought  to  be  for  the  de- 
fendants, the  railway  oompany.  In  order 
that  the  plaintiffs  may  succeed  in  this 
action,  it  seems  to  me  that  they  were 
bound  to  shew  that  on  the  last  day  of  the 
ten  years  this  was  superfluous  land,  and 
that  they  were  the  adjoining  owners.  It 
has  been  pointed  out  in  the  case  of  The 
Great  Western  Bailway  Oompany  v.  May 
(2)  that  the  time  to  which  we  are  to 
direct  our  attention  is  the  last  day  of  the 
ten  years ;  but  it  has  been  further 
pointed  out  in  that  case  what  is  the 
meaning  of  the  term  '^superfluous  land;'' 
and  Lord  Cairns  there  said  that  you 
must  determine  what  is  meant,  by  con- 
sidering what  are  the  synonyms  of  the 
phrase  within  the  Act  of  Parliament  it- 
self ;  and  so,  in  order  that  the  plaintiffs 
may  shew  that  there  were  superfluous 


lands  on  the  last  day  of  the  ten  years, 
they  must  shew  that  th^  were  acquired 
by  the  promoters  under  me  provisions  of 
the  general  or  special  Act,  and  then 
must  further  shew  that  on  the  last  day 
they  were  not,  withih  the  meaning  of  the 
Act,  required  for  the  purposes  of  the 
undertaking. 

The  plaintiffs  therefore,  in  the  first 
place,    undertook    to    shew  that    these 
lands  were  acquired  by  the  promoters 
under  the  provisions  of  the  general  or 
special  Act.     This  was  denied  by  the  de- 
fendants for  several  reasons.     The  de- 
fendants said  that  the  lands  were  ac- 
quired for  extraordinary  purposes,  and 
alleged  that  land  so  acquired  cannot  be 
considered  as  land  acquired  by  the  pro- 
moters "  under  the  provisions  "  of  the 
general  or  special  Act.    It  seems  to  me 
that  land  acquired  for  extraordinary  pur- 
poses may  be  properly  said  to  be  acquired 
by  the  promoters  under  the  provisions  of 
the  general  or  special  Act ;  but  there  is 
some  doubt  whether  you  can  treat  lands 
acquired  for  extraordinary  purposes  as 
lands  which  pass  over  to  the  adjacent 
owner,  or  as  to  which  there  is  the  right 
of  pre-emption,  not  because  they  are  not 
lands  acquired  by  the  promoters  of  the 
undertalang,  but  because  there  are  pro- 
visions in  the  statute  which  shew  tiiat 
that  conclusion  was  not  to  be  applied  to 
such  lands.     It  is,  however,  unnecessary 
to  determine  the  point  here,  because  I 
think  that  these  lands  are  not  shewn  on 
the  &ots  as  found  to  have  been  lands 
acquired  for  extraordinary  purposes. 

With  regard  to  the  question  whetiier 
these  lands  were  acquired  by  the  pro- 
moters of  the  undertaking  under  the  pro- 
visions of  the  Act,  it  seems  to  nie  that 
they  were  so  acquired,  althongli  there 
was  no  notice  to  treat.  These  were 
lands  within  the  book  of  reference  and 
upon  the  deposited  plans.  They  were 
acquired  by  &e  company  by  agreement 
with  the  owner,  and,  although  there 
was  no  notice  to  treat,  they  were  ob- 
viously taken  for  the  purposes  of  the 
undertaking.  The  necessity  of  the  no- 
tice to  treat,  according  to  the  Lands 
Clauses  Act,  1845,  only  arises,  in  my 
judgment,  when  the  companj  have  to 
take  lands  by  compulsion,  and  where  the 


Digitized  by 


Google 


Vol.  47.] 

Hoofer  v.  Boiwne  (App.),  Q,B, 

oompanj   can,  after  ihey  haye   passed 
their  Act,   get  lands  by  agreement;  if 
they  acquire  the  lands  for  the  purpose  of 
the  Act,  they  acquire  them  under  and  by 
yirtue  of  the  proyisions  of  the  Act.    It 
is  only  the  Act  which  enables  them  to 
take  the  lands  for  the  purpose  of  the 
railway,  and  therefore  the  objection  that 
there  was  no  notice  to  treat  fails,  in  my 
opinion,  and  so  &r  the  plaintiff  succeeds. 
Then  we  haye  to  consider  whether  on 
the  last  day  of  the  ten  years  it  can  be 
properly  said  that  these  lands  were  re- 
quired for  the  purposes  of  the  under- 
taking.   In  The  Great  Western  BaUwcby 
Oonvpany  y.  May  (2),  Cairns,  L.C.,  said 
this:  *^It  appears  to  me  that  the  pro- 
blem which  in  eyery  case   has    to  be 
solyed  is  this — Can  you  at  the  moment 
of  time  thus  indicated  by  Parliament 
predicate  of  any  land  in  the  occupation 
of  a  railway  company,  that  it  is  at  that 
moment    superfluous    land?''      It    was 
argued  on  the  part  of  the  plaintiffs  that 
the     meaning    of    that    sentence    was, 
"  Could  the  officers  or  directors  of  the 
company  at  that  moment  predicate,  and 
did    they   predicate    &c.  P"      I    cannot 
think  that  that  is  the  meaning.    It  seems 
to  me  that  the  meaning  is  this:  "Can 
the  tribunal  which  has  to  try  the  case, 
and  at  the  time  the  case  is  tried  say  that, 
if  all  the  facts  which  were  existing  on 
the  last  day  of  the  ten  years  had  been 
known  to  a  reasonably  skilful  and  care- 
ful person,  that  person  could  haye  rea- 
Bonably  said  at  tnat  time  that  the  lands 
in  question  would,  by  the  ordinary  de- 
yelopment  of  the  railway  or  neighbour- 
hood, be  required  to  be  actually  applied 
to  the  purposes  of  the  railway  within  a 
reasonable  time  P  '\9),  And  in  order  that 
the  Court  may  be  able  to  determine  that 
question,  they  haye  a  right  to  receiye 
eyidenoe  of  &cts,  or  eyidence  which  has 
become  known  since  that  last  day.     Still 
there  must  always  be  the  question  to  be 
answered  which  I  haye  stated.  In  stating 
that   question,   I    haye    guarded    it  by 
Qsiiig  the  expression,  "  ordinary  deyelop- 
ment  of  the  railway  or  neighbourhood," 
and  for  this  reason,  that  I  think  that  you 
mnst  not  bring  into  the  consideration 
any  facts  which  may  arise  after  the  last 
day,  which  were  not  consequent  on  *'  the 
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ordinary  deyelopment  of  the  railway  or 
neighbourhood.  If,  for  instance,  cuter 
the  last  day  of  the  ten  years,  and  before 
the  trial  of  the  cause,  some  great  manu- 
&ctory  were  established  in  the  neigh- 
bourhood, which  would  bring  a  large 
population  there,  that  must  not  be  taken 
into  account,  because  it  could  not  haye 
been  properly  foreseen  as  a  matter  of 
ordinary  deyelopment.  So  if  a  new  rail- 
way  were,  at  ^e  end  of  the  ten  years, 
projected  by  a  new  company  to  join  the 
existing  railway,  and  so  create  a  great 
junction,  that  would  be  an  accidental 
circumstance  and  not  a  matter  of  ordi- 
nary deyelopment,  and  must  not  there- 
fore  be  taken  into  account. 

Considering,  then,  the  matter  in  the 
light  of  the  question  which  is  to  be  put, 
I  think  you  would  haye  a  right  to  con- 
sider  as  matter  of  eyidence  the  state  of 
things  in  1668  ;  and  it  might  haye  been 
proyed  in  eyidence  at  ihe  trial  that  in 
I'868  not  only  was  this  land  required, 
but  the  fact  of  the  necessity  for  it  was 
then  present  to  the  minds  of  the  direc- 
tors ;  that  I  apprehend  the  tribunal  has 
a  right  to  haye  giyen  in  eyidence.  Now 
it  seems  to  me  that  according  to  the 
finding  of  the  arbitrator,  we  are  bound 
to  take  it  that  from  the  year  1868  the 
land  has  actually  been  required,  and  the 
officials  in  1868  knew  that  they  would  re- 
quire it.  The  question  then  comes,  what 
has  the  tribunal  the  right  to  infer  as  to 
the  state  of  thin^  in  1863  from  the 
proyed  state  of  facts  in  1868  P  Now 
there  were  considerations  on  both  sides 
to  be  taken  into  account.  There  was  the 
fact  that  from  1863  to  1 868  nothing  was 
done,  nor  since  to  the  date  of  the  action. 
There  was  the  fact  of  the  ^reat  size  of 
the  land.  Those  facts  were  in  fieiyour  of 
the  plaintiffs,  but  then  there  was  in 
fayour  of  the  defendants  a  finding  of  the 
arbitrator,  which  is  conclusiye,  that  in 
1868  there  was  the  actual  necessity  for 
the  land,  and  knowledge  of  that  neces- 
sity. Then  there  was  ^e  fact  that  there 
was  a  power,  in  the  lease  granted  by  the 
defendants,  to  resume  possession  imme- 
diately on  notice.  There  were,  therefore, 
facts  on  both  sides.  These  were  taken 
into  consideration  by  the  Queen's  Bench 
Diyision,  as  appears  firom  the  judgment 
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of  Mr.  Justice  Manistj,  and  the  Court 
came  to  the  conclusion  that  a  person  in 
1863,  at  the  end  of  the  ten  years,  if  he 
had  known  all  the  facts  then  existing, 
might  have  reasonahly  foreseen  and 
stated  that  by  the  ordinary  development 
of  the  railway  and  neighbonrhood  this 
land  wonld  be  required  to  be  applied  with- 
in a  reasonable  time.  With  that  finding 
the  question  for  us  seems  to  me  to  be— 
can  we  say  that  finding  upon  a  review  of 
those  facts  is  wrong  ?  I  am  of  opinion 
that  we  cannot  say  it  is  wrong,  and 
therefore  we  ought  not  to  overrule  it; 
but,  further,  I  incline  to  think  that  the 
finding  was  a  right  one. 

That  determines  the  whole  case  in 
favour  of  the  defendants;  but  I  agree 
with  my  Lord,  that  we  ought  to  deter- 
mine some  subsidiary  points.  With  re- 
gard to  the  question  of  mines,  I  agree 
with  my  Lord,  that  even  though  the  sur- 
face of  this  land,  or  the  land  without  the 
minerals,  may  be  said  to  have  been  prd- 
perly  required  for  the  purposes  of  the 
undertaking,  I  cannot  think  that  the 
mines  were  so  required.  They  are,  in 
my  opinion,  a  property  which  cannot  be 
said,  under  the  circumstances  of  this 
case  or  on  the  findings,  to  have  been  re- 
quired for  the  purposes  of  the  under- 
taking at  all,  under  the  provisions  of  the 
Act ;  and  therefore  it  seems  to  me  that 
in  any  point  of  view  the  plaintiffs  could 
not  recover  the  mines. 

Then  with  regard  to  the  plaintiffs 
being  the  adjacent' owners,  it  seems  to 
me  that  the  question  is,  whether  persons 
seeking  to  maintain  the  right  which  the 
plaint^s  are  insisting  on  now  can  shew 
that  on  the  last  day  of  the  ten  years  they 
were  the  adjoining  owners,  because  *that 
is  the  time  when  by  virtue  of  the  statute, 
if  at  aU,  the  lands  are  to  pass  to  them. 
With  regard  to  those  lands  of  the  plain- 
tiffs which  are  severed  from  the  lands 
they  desire  to  acquire  by  the  railroad,  it 
seems  to  me  that  at  the  last  day  of  the 
ten  years  they  cannot  be  called  the  adja- 
cent owners,  because  the  railway  was  so. 
They  may  have  had  the  right  of  pre- 
emption— I  sav  nothing  about  that. 

On  the  whole  case  our  judgment  must 
be  for  the  defendants. 


Cotton,  L.J. — ^This  case  has  been  so 
fully  dealt  with  by  my  Lords,  that  I 
should  not  have  added  anything  if  it 
were  not  that  some  of  the  questions  that 
arise  are  of  considerable  importance.  I 
will,  however,  confine  my  remarks  to  the 
more  material  parts  of  the  case. 

The  plaintiffs  claim  this  land  on  the 
ground  that  it  vested  in  them,  under 
section  127  of  the  Lands  Glauses  Act,  as 
owners  of  the  adjoining  land.  I  will  not 
discuss  the  question  as  to  whether  they 
are  "  adjoining"  owners,  but  will  assume 
that  they  are  so.  Now  it  is  for  the 
plaintiffs  to  prove  their  case,  and  to  shew 
that  these  lands  come  within  the'  block  of 
sections  relating  to  superfluous  lands. 
On  the  part  of  the  defendants  it  was 
argued  that  those  sections  might  very 
reasonably  apply  to  lands  taken  compul- 
sorily,  but  could  not  apply  to  lands 
taken  by  agreement.  I  cannot  agree 
with  that  contention,  if  by  lands  taken  by 
agreement  is  meant  lands  which  could 
have  been  taken  under  the  compulsory 
powers,  but  which  in  fact  were  not  so 
taken.  Every  one  knows  that  a  veiy 
large  portion  of  the  land  which  a  railway 
company  is  entitled  to  take  under  its 
compulsory  powers  is  in  foot  not  so 
taken,  but  the  landowner,  knowing  that 
compulsory  powers  can  be  put  in  force  as 
regards  that  land,  treats  with  the  com- 
pany with  the  expectation  of  getting  as 
good  a  price,  or  thinking  it  is  not  rea- 
sonable to  litigate  the  question  or  put 
the  company  to  the  necessity  of  puttang 
in  force  its  compulsory  powers ;  and  it 
would  have  been  the  easiest  thing  in  the 
world  to  have  used  the  words,  "land 
acquired  under  compulsory  powers,"  in 
the  127th  section,  if  that  was  the  mean- 
ing of  the  Legislature.  I  take  it  that 
the  sections  must  apply  to  all  lands, 
whether  actually  obtained  by  agreement 
or  compulsion,  if  they  be  such  as  the 
railway  company  could  properly  acquire 
under  their  compulsory  powers,  that  is, 
lands  required  tor  the  purpose  of  the 
undertaking  authorised  by  the  Special 
Act,  and  which  are  within  the  parlia- 
mentary plans  and  book  of  reference. 
Various  cases  have  been  referred  to  in 
support  of  the  contention  of  the  defend- 
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anis  on  this  point,  bnt  there  are  no  deci^ 
mons  which  support  it.  The  strongest 
case,  apparently,  was  The  Oity  of  Olasgow 
Union  Railway  Oompany  y.  The  Oale- 
donian  BaUway  Company  (3);  bnt  that 
tnmed  on  the  provisions  of  the  Lands 
Clauses  (Scotland)  Act  as  to  lands  taken 
for  extraordinary  purposes ;  and  the  ob- 
servations of  Lord  Hatherley,  which  ap- 
pear to  fetvour  the  defendants,  must  be 
looked  at  in  view  of  that  fact.  I  have 
already,  in  pointing  out  that  the  lands  in 
this  case  were  taken  under  the  provisions 
of  the  Act  relating  to  the  ordinary  re- 
quirements of  the  undertaking,  shewn 
tnat  they  were  not  taken  for  extraordi- 
nary purposes. 

liow  comes   the   question  which  in- 
volves partly  a    question    of  law  and 
partly  one  of  fact.    Was  this  land  "  re- 
quired "  for  the  purposes  of  the  under- 
taking?   We  have  got  this  guide  cer- 
tainly,  and    so  far  I  agree    with    the 
plaintiffs,  that  the  period  of  time  when 
we  are  to  decide  aye  or  no  whether  the 
lands  were  then  required  for  the  pur- 
poses of  the  Act  is  the  last  day  of  the 
ten  years.     It  is  not  enough  to  say  that 
at  some  period  before  that,  these  lands 
were  required  for  some  purpose  within 
the  Act,  if  that  purpose  nas  come  to  an 
end.     It  was  contended  for  the  plaintiffs 
that  the  Act  requires  that  the  hmd  must 
have  been  actually  in  use  at  the  end  of 
the  ten  years  if  it  was  not  to  be  forfeited. 
I  cannot  accede  to  that.     It  is  quite 
sufficient  to  my  mind  if,  having  regard 
to  the  ordinary  and  natural  development 
of  the  traffic  of  the  line,  the  lands  are 
such  that  it  cannot  be  said  of  them  at 
the  end  of  the  ten  years  that  they  are 
not  required  for  the   purposes  of   the 
undertaking.     I  use  advisedly  the  lan- 
g^nage  that  that  is  the  time  with  refer- 
ence to  which  you  must  ascerfcain  that 
&ct — required  or  not  required — ^because 
in   my  opinion  it  is  not  necessary  that 
anything  should  be  done  by  the  railway 
company  to  fix  once  for  all  their  deter- 
nii  nation  whether  or  no  they  are  lands  to 
be   required.     If  the  company  came  to 
the   determination  that  the  lauds  were 
required  wrongly,   it    would    not    save 
thezDi  and  the  want  of  such  determina^ 


tion  in  my  opinion  could  not  be  a  ground 
for  deciding  against  them.  The  question 
of  fact,  are  these  lands  which  it  can  be 
said  are  required  or  not  required,  must 
be  decided  whenever  the  claim  is  raised ; 
and  though  the  tribunal  must  decide 
that  with  reference  to  the  last  day  of  the 
ten  years,  still  they  may  do  so  in  the 
light  of  subsequent  occurrences.  Take, 
for  example,  what  occurred  in  Moody  v. 
Corhett  (8).  There,  after  the  ten  years, 
the  railway  company  had  put  up  lands 
for  sale.  That  was  a  circumstance  which 
might  certainly  be  taken  into  considera- 
tion, and  which  the  landowner  very  pro- 
perly pressed,  and  would,  as  Blackburn, 
J.,  remarked,  be  decisive,  unless  ex- 
plained. But  if  that  is  so,  why  should 
you  not  consider  other  like  circumstances 
which  may  favour  the  railway'  company  ? 
Here  in  consequence  of  the  plaintiffs 
having  elected  to  postpone  their  claim 
until  after  the  occurrence  of  ^ts,  which 
if  they  had  prosecuted  their  suit  sooner 
would  not  have  been  before  the  Court, 
those  fBucts  must  necessarily  be  for  the 
consideration  of  the  Court. 

What  are  those  facts  ?  They  are  no 
doubt  not  conclusive,  but  they  are  fEUjts. 
On  the  part  of  the  landowner  the  letting 
of  the  land  by  the  company  is  urged; 
but  when  we  see  that  there  is  a  proviso 
enabling  them  to  resume  possession  at 
any  time,  that  tells  for  the  company. 
On  the  other  side  there  is  the  finding  of 
the  arbitrator,  that  from  1868  the  land 
was  required  for  the  purpose  of  con- 
structing additional  sidings,  and  that 
that  was  known  then  to  the  railway 
officials.  There  is  also  an  explanation 
why  the  sidings  were  not  made,  it  was 
owing  to  the  company  being  embar- 
rassed for  want  of  funds*  That  being 
so,  although  the  length  of  time  raises  no 
doubt  a  difficulty  in  the  way  of  the  rail- 
way company's  contention,  there  is  evi- 
dence which  might  properly  go  to  a  jury 
for  the  purpose  of  saying  tnat  these  lands 
were  lajids  which  in  the  ordinary  deve- 
lopment of  the  railway  would  be  in  1863 

(8)  5  B.  &  S.  859 ;  s.  c.  34  Law  J.  Bep.  Q.B. 
166;  in  error  7  B.  &  S.  644;  s.  c  85  Law  J. 
Bep.  Q.B.  161. 
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required  for  the  purpose  of  the  under 
taking.  I  am  not  therefore  prepared  in 
any  way  to  dissent  from  the  finding 
which  the  Queen's  Bench  Division  have 
arrived  at. 

Judgfiient  aff/rmed  (9). 


Solicitors— Field,  Roscoe  &  Co.,  for  plaintiflfe; 
R.  B.  Nelson,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
M^'^ll     I       <^^^^*^^*  ^'  CHAELTON. 

Trespass — TiUe  —  Possessory  Eight — 
Highway — Eight  to  let  Adjacent  Strips  for 
Pasiwre—Fvhlic  HeaUh  Act,  1875  (38  ^ 
39  Vict.  c.  65),  ss.  4^  lA^^^VesUngof 
Streets  in  Urban  Authority — Private  Way 
— Possession  against  Wrong-doei\ 

By  the  Public  HeaUh  Act,  1875,  high- 
ways  {not  being  turnpike  roads)  are,  in 
^wban  districts,  vested  in  and  put  wnder 
the  control  of  the  urban  authority  for  the 
district,  which  in  some  places  is  the  local 
board. 

In  1771  the  Commissioners,  under  an 
Enclosure  Act,  set  out  E,  and  0.  as  private 
roads.  In  1818  E.  became  a  public  road, 
and  as  such  has  since  been  repaired  by  the 
parish.  0,  has  always  continued  to  be  a 
private  way.  Until  1863  the  surveyor  of 
highways,  and  subsequently  the  local  board 
(to  whom  the  ojfflce  of  surveyors  of  highways 
was  theft  transferred,  and  who  in  1875  6e- 
came  the  urban  a/uthority  for  the  district 
under  the  Public  Health  Act),  were  accus- 
tomsd,  year  by  year,  to  let  the  right  of  pas- 
twrage  on  the  sides  of  E.  and  0.,  though 
several  perecms  in  the  neighbourhood  had 
insisted  on  the  right  to  put  cattle  in  both 
places  without  making  any  payment. 

In  February,  1876,  the  local  board  let 
to  the  plaintiff  the  right  of  herbage  on  the 
sides  of  both  E.  and  0.  for  a  term,  noimth" 
standing  which  the  defendant  insisted, 
during  the  continuance  of  the  term,  on 
-  turning  ovl  his  cattle  to  graze  on  the  sides 
of  both   roads.    The  plaintiff  thereupon 

(9)  See  the  judgments  in  Betts  v.  7%e  Great 
Eastern  Railway  Company,  poet,  page  461. 


brought  an  action  for  trespass  against  tU 
defendant  ;-^ 

Held,  that  the  action  was  maintainable 
so  far  as  related  to  the  sides  of  E.,  wUch, 
by  virtue  of  section  149  of  the  Public 
Health  Act,  1875,  had  become  vested  in  ths 
local  board  in  such  a  way  as  to  corner  the 
right  of  pasture;  but  thai  the  plaintiff *t 
claim  failed  as  regarded  0.,  the  local 
board  having  no  title,  Mid  there  being  no 
such  actual  or  conclusive  possession  on 
the  part  of  the  plaintiff  as  would  enable 
him  to  maintain  an  action  for  trespass 
against  the  defendant. 

This  was  an  action  to  try  the  right  of 
the  plaintiff,  as  against  the  defendtmt,  to 
the  herbage  or  pasturage  in  and  aboat 
the  sides  of  certain  roads  in  Cottingham, 
a  parish  or  township  in  the  East  Riding 
of  Yorkshire,  and  to  recover  damages 
from  the  defendant  for  the  infringment 
of  such  right  and  for  trespass  to  the  said 
herbage.  Upon  the  action  coming  od  for 
trial  at  the  Leeds  Summer  Assizes  before 
Denman,  J.,  it  was  agreed  that  a  special 
caj3e  should  be  stated,  the  material  parts 
of  which  are  as  follows : — 

In  the  year  1766  a  public  Act  was 
passed,  entitled,  '*  An  Act  for  dividing, 
enclosing  and  draining  certain  lands, 
grounds  and  conunon  pastures,  in  the 
parish  of  Cottingham,  in  the  East  Biding 
of  the  county  of  York." 

The  Commissioners  appointed  by,  or 
under,  the  said  Act,  made  their  award 
on  the  24th  of  August,  1771,  and  thereby 
set  out  and  appointed  certain  public  and 
private  roads  within  the  said  parish  (in- 
cluding Endyke  and  Cold  Eburbour  Lanes, 
hereinafter  mentioned). 

Endyke  Lane  was  ori^nally  set  out 
by  the  said  award  as  a  private  road,  bat 
since  1818  has  been  a  public  road,  and  as 
such  it  has  since  that  date  been  repaired 
by  the  parish.  Cold  Harbour  Lane, 
which  in  the  award  was  described  as  the 
North  Call  Boad,  was  set  out  as  a  private 
road,  and  has  since  continued  so  to  be. 

The  Commissioners,  by  their  award, 
awarded  the  herbage  of  the  said  roads  to 
the  surveyors  of  highways  for  the  town- 
ship of  Cottingham,  but  it  was  conceded 
both  by  the  plaintiff  and  the  defendant 
that  no  such  power  was   given  to  the 
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Commissioners,  and  that  that  portion  of 
the  award  was  invalid.  Oottingham  is, 
and  has  always  been,  for  the  pnrpose  of 
maintaining  its  highways,  a  distinct  and 
separate  area,  commonly  called  the  parish 
of  Gottingham. 

Always,  down  to  the  year  1863,  so  far 
back  as  the  memory  of  living  witnesses 
extended,  the  surveyors  of  highways  for. 
the  parish  of  Gottingham,  and  from  the 
year  1863  down  to  the  commencement  of 
this  suit  the  local  board  for  the  district 
of  Gottingham,  to  whom  the  office  of 
surveyors  of  highways  was  then  trans- 
ferred, and  who  are  now  an  urban 
authority  under  the  Public  Health  Act, 
1875,  have  in  every  year  agreed  with 
various  persons  for  the  letting  to  them, 
between  the  months  of  Apnl  or  May 
and  November,  of  certain  rights  of  herh- 
SLge  or  pasturage  in  and  about  the  sides 
of  certain  roads  within  the  said  parish, 
including  Endyke  and  Gold  Harbour 
Lanes,  and  continuously,  since  the  year 
1831  down  to  the  commencement  of  this 
action,  money  payments  have  in  each 
year  been  received  by  the  surveyors,  and 
by  the  local  board,  and  applied  to  the  re- 
pairs  of  roads  within  the  parish;  and 
(with  certain  exceptions  not  material) 
the  persons  with  whom  such  agreements 
have  been  made  have  had  the  enjoyment 
of  the  herbage  under  the  said  agreements. 

For  thirty  years,  and  upwa^s,  before 
the  commencement  of  this  action  different 
persons  living  in  the  neighbourhood  had 
from  time  to  time  during  the  period  when 
the  said  alleged  right  of  herbage  was  let 
put  horses  or  other  cattle,  generally  in 
small  numbers,  into  the  said  roads  (in- 
cluding Endyke  and  Gold  Harbour  Lanes) 
to  eat  the  herbage  therein,  without  mak- 
ing any  agreement  with  the  said  sur- 
veyors or  local  board.  Some  of  the 
persons,  on  payment  bein^  demanded 
from  them,  have  refused  it,  and  have 
persisted  in  taking  the  herbage  without 
payment  after  such  refusal.  Since  1863 
(when  the  local  board  came  into  exis- 
tence), the  number  of  persons  taking  the 
herbage  without  payment  has  increased, 
and  many  of  them  have  refused  to  pay 
when  payment  was  demanded.  From 
1868  till  about  five  years  before  the 
commencement  of  this  suit,  the  number 


447 


of  persons  who  took  the  herbage  without 
payment  averaged  twenty,  or  thereabouts, 
in  each  year,  but  this  number  has  some- 
what dmiinished  during  the  last  five 
years. 

It  was  from  time  to  time  brought  to 
the  knowledge  of  the  surveyors  and  local 
board  that  there  were  persons  who,  dur- 
ing the  period  that  the  said  alleged  right 
of  herbage  was  let,  were  depasturing  the 
herbage  with  their  cattle  without  pay- 
ment, and  the  surveyors  from  time  to 
time,  and  the  local  board  during  the 
whole  time  it  has  existed,  have  employed 
a  person  called  a  rinder,  with  instruc- 
tions to  impound  any  cattle  that  were 
found  in  or  about  the  sides  of  the  said 
roads  insufficiently  attended,  but  beyond 
this  they  have  not  interfered,  save  as 
hereinafter  mentioned. 

Proceedings  have  from  time  to  time 
been  taken  before  the  justices  in  petty 
sessions  by  the  surveyors  and  local  board 
respectivelv,  and  by  the  lessees  of  the 
alleged  rignt  of  herbage,  under  the  pro- 
visions of  the  Highway  Acts,  from  time 
to  time  in  force,  namely,  6  <fc  6  Will.  4. 
c.  60.  s.  74,  and  27  &  28  Vict.  c.  101. 
s.  25,  but  the  justices  have  uniformly 
dismissed  the  proceedings  whenever  it 
appeared  that  the  cattle  were  under  the 
control  of  an  attendant. 

The  plaintiff,  to  whom  before  1876  the 
alleged  right  of  herbage  in  certain  of  the 
^id  roads  had  been  several  times  let 
(but  not  from  1871  to  1875  inclusive), 
had  from  time  to  time  warned  off  those 
whom  he  found  taking  the  herbage 
without  his  permission ;  otherwise,  except 
as  hereinbefore  mentioned,  it  did  not  ap- 
pear that  there  had  been  any  interference 
with  those  who  were  from  time  to  time 
depasturing  the  herbage  of  the  said  roads 
without  any  payment.  ' 

On  the  19th  of  April,  1876,  the  local 
board  entered  into  an  agreement  in 
writing  with  the  plaintiff,  under  which 
the  local  board  agreed  for  a  certain 
rent  to  let  to  the  plaintiff  the  right  of 
herbage  or  pasturage  for  cattle  (except 
sheep)  in  and  about  the  sides  of  some 
of  the  roads  (including  Endyke  and 
Gold  Harbour  Lanes)  until  the  23rd  of 
November  then  next.  The  day  after  the 
execution    of   the    said  agreement    the 
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plaintiff  commenoed  depastoring  the 
herbage  with  his  cattle  on  the  sides  of 
the  roads  that  had  been  assigned  to  him 
nnder  the  said  agreement,  and  thence- 
forth  nntil  the  commencement  of  this 
suit  he  regolarlj  continued  to  do  so. 

On  the  25th  of  April,  1876,  three 
horses  and  eight  head  of  other  cattle 
belonging  to  i£e  defendant  were  turned 
into  Endyke  Lane  aforesaid,  under  the 
care  of  defendant's  servants,  and  grazed 
there  upon  the  sides  of  the  said  road; 
and  on  the  following  day  the  same  num- 
ber of  horses  and  other  cattle  of  the  de- 
fendant were  turned  into  Cold  Harbour 
Lane  nnder  the  care  of  the  same  servant, 
and  grazed  there  upon  the  sides  of  the 
said  roads. 

The  defendant  knew  that  the  said 
alleged  right  of  herbage  in  and  about  the 
sides  of  the  said  roads  had  been  let  hj 
the  local  board  to  the  plaintiff,  but  re- 
fused to  remove  his  cattle  or  to  discon- 
tinue turning  them  out  to  graze  upon 
the  sides  of  the  said  roads.  No  actual 
obstruction  of  the  plaintiflf's  cattle  was 
caused  on  either  day  on  which  the  alleged 
trespasses  took  place. 

The  defendant  had  himself  in  the  year 
1875  been  a  lessee  under  the  local  board 
of  the  alleged  right  of  herbage  in  certain 
of  the  said  roads,  but  not  in  any  of  those 
let  in  1876  to  the  plaintiff,  and  the  defen- 
dant  had  refused  to  pay  the  local  board 
for  the  right  of  herbage  so  let  to  him, 
upon  the  ground  that  persons  had  depas- 
tured such  herbage  without  his  permis- 
sion. Save  under  such  letting,  it  did  not 
appear  that  the  defendant  had  ever  before 
the  25th  of  April,  1876,  put  any  of  his 
horses  or  other  cattle  to  graze  in  any  of 
the  said  roads. 

It  was  agreed  between  the  plaintiff 
and  defendant  that  if  the  judgment  of 
the  Court  be  for  the  plaintiff  the  amount 
of  the  damages  was  to  be  one  shilling. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  plaintiff  was  en- 
titled to  recover. 

Wills,  for  the  plaintiff. — One  of  these 
roads  is  a  street,  and  as  such  is  vested  in 
the  urban  authority ;  that  is  to  say,  the 
local  board,  who  acted  within  their 
powers  in  letting  the  right  of  pasturage. 


See  88  &  89  Vict.  o.  55.  s.  4  (1),  More* 
over,  there  was,  independently  of  the 
statute,  such  a  possession  on  the  part  of 
the  plaintiff  of  the  sides  of  both  these 
roads  as  entitled  him  to  maintain  an 
action  for  trespass.  In  OaMeria  y.  Cauh 
per  (2)  it  was  held  that  the  mere  prior 
occupancy  of  land,  however  recent,  g^ves 
a  gCK>d  title  to  the  occupier,  whereby  he 
may  recover  against  all  the  world,  exoept 
such  as  can  prove  an  older  and  better  title 
in  themselves.  And  possession  for  a 
limited  purpose — e.g.,  by  one  who  has  only 
vesturam  terrcB  or  herbagium  tems — ^is 
sufficient  to  enable  a  pariy  to  maintain 
trespass — Oroshy  v.  Wadmorih  (8),  Ooke*$ 
LUtelton,  4  b.  He  also  cited  HecUh  v. 
Milward  (4),  and  Every  y.  SnvUh  (5). 

Oyril  Doddf  for  the  defendant. — "No  title 
can  be  claimed  for  the  plaintiff  to  the  right 
of  the  pasturage  in  either  of  these  roads ; 
for  the  PubUc  Health  Act,  1875,  s.  147, 


(1)  By  the  Public  Health  Act,  1875  ^38  &  89 
Vict  c.  65),  8.  4,  the  term  street  indnaas  inter 
alia  **  Any  highway  not  being  a  tompike  road." 
By  section  6  the  orban  authority  in  local  ^rem- 
ment  districts,  haying  no  part  of  their  area  situated 
within  a  boroogh,  and  not  coincident  in  area  with 
a  borough  or  Improvement  Act  district,  is  the 
local  board.  By  section  144,  "Every  urban 
authority  shall,  within  their  district,  ezclnsiTely 
of  any  other  power,  execute  the  office  and  be  sur- 
veyor of  hignways,  and  have,  exercise,  and  be 
subject  to  all  the  powers,  authorities,  duties  and 
liabilities  of  surveyor  or  surveyors  of  highways," 
&c.  By  section  149,  "  All  streets  being,  or  which 
at  any  time  become,  highways,  repairable  by  the 
inhabitants  at  large  within  any  urban  district, 
and  the  pavements,  stones  and  other  materials 
thereof,  and  all  buildings,  implements  and  other 
things  provided  for  the  purposes  thereof,  shall 
vest  in,  and  be  under  the  control  of,  the  urban 
authority.  The  urban  authority  shall  from  time 
to  time  cause  all  such  streets  to  be  levelled,  &c., 
as  occasion  may  require.  They  may  from  time  to 
time  cause  the  soil  of  any  such  street  to  be  raised, 
lowered  or  altered,  as  they  may  think  fit,  and  may 
place  and  keep  in  repair  fences  and  poets  for  the 
safety  of  foot  passengers.  Any  person  who,  with- 
out the  consent  of  the  urban  authority,  wilfully 
displaces  or  takes  up,  or  who  iigures  the  pave- 
ment ...  or  the  trees  in  any  such  street,*'  is 
liable  to  a  penalty,  in  addition  to  which  ''he  shall 
also  be  liable,  in  the  case  of  any  ii\jury  to  trees, 
to  pay  to  the  local  authority  such  amount  of  com* 
pensation  as  the  Court  may  award." 

(2)  4  Taunt.  547. 

[3)  6  East  602. 
2  Bing.  N.C.  98. 
26  Law  J.  fiep.  Exch.  844. 
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does  not  transfer  the  freehold  to  the  local 
board.  The  agreement  with  the  plaintiff 
was  therefore  void.  The  rights  and  office 
of  snrreyor  of  highways  have  been  trans- 
ferred to  and  vested  in  the  local  board,  bnt 
not  so  as  to  vest  in  them  the  herbage.  If 
the  contention  of  the  other  side  be  well 
founded  the  supposed  rights  of  adjoining 
landowners  will  be  seriously  prejudiced. 
There  was  a  similar  clause  in  the  Public 
Health  Act,  1848  (11  &  12  Vict.  c.  63. 
8.  68),  but  no  such  right  as  the  present 
has  ever  been  claimed  before.  All  that 
the  Legislature  intended  was  to  vest  the 
management  of  streets  in  the  urban  au- 
thori^  for  the  purpose  of  preserving  the 
rights  of  the  public.  Again,  in  order  to 
maintain  an  action  for  trespass,  it  must 
be  shewn  that  there  is  an  actual  or  con- 
structiYe  possession,  and  that  such  pos- 
session is  exclusive — OovmjrCa  Digest,  Tit. 
Trespass  (b.  3),  p.  890.  Accordingly, 
trespass  will  not  He  for  entering  into  a 
pew,  because  the  possession  of  the  church 
is  in  the  parson  (1  Term  Hep.  480). 
Here  there  was  neither  actual  nor  exclu- 
sive possession.  It  was  the  case  of  two 
persons  each  asserting  a  right,  and  each 
doing  an  act  in  assertion  of  that  right, 
but  there  was  no  legal  title,  and  there- 
fore no  actual  possession  on  the  part  of 
either — See  observations  of  Maule,  J., 
in  Jones  v.  Ohapman  (6). 
WUU  replied. 

CoCKBTJBN,  L.C.J. — I  think  this  case 
differs  materially  as  regards  these  two 
ways,  which  in  the  one  instance  is  ad- 
mittedly a  highway,  and  in  the  other  is 
admittedly  a  private  way.  The  two  ways 
stand  therefore  on  altogether  different 
considerations.  With  regard  to  the  first, 
namely,  that  which  is  admittedly  a  high- 
way, Uie  question  turns  upon  the  con- 
Btniction  odE  the  Public  Health  Act,  1875 
(38  4  39  Vict.  c.  55),  s.  149,  read  by  the 
light  of  the  interpretation  clause  (sec.  4), 
with  reference  to  the  definition  of  the 
word  "  street."  Now  in  the  latter  section 
the  term  '*  street "  is  made,  inter  alia^  to 
include  "  any  highway  not  being  a  turn- 
pike  road."      This,  therefore,  being  a 

(6)  2  £zch.  Bop.  at  page  821 ;  s.  c.  18  Law  J. 
Bep.  Exch.  at  page  460. 
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highway,  and  not  being  a  turnpike  road, 
is  a  street  within  the  meaning  of  the 
PubHc  Health  Act,  1875.  By  ^e  149fch 
section  it  is  provided  that  all  streets  shall 
vest  in,  and  be  under  the  control  of,  the 
urban  authority,  who  under  the  144th 
section  are  empowered  within  their  dis- 
trict, exclusive  of  any  other  power,  to 
execute  the  office  of  the  surveyor  of 
highways,  and  the  urban  authority  in 
this  case  is,  by  virtue  of  section  5,  the  local 
board.  It  is  certainly  somewhat  startling 
to  find  that  under  the  term  *'  urban  dis- 
trict "  a  district  thoroughly  rural  may  be 
included,  and  that  under  the  term 
"  street "  we  may  be  called  upon  to  deal 
with  a  grass  lane  ;  but  having  regard  to 
the  sections  to  which  I  have  already 
alluded,  no  other  conclusion  could  be 
arrived  at  on  that  point.  Now  what  we 
have  to  consider  is,  in  what  sense  the 
term  "  vest "  is  to  be  used.  It  has  been 
suggested  on  the  part  of  the  defendant 
that  by  this  expression  a  mere  power  of 
dealing  with  the  highway  for  certain 
purposes  was  intended  to  be  conferred, 
but  I  think  that  such  a  construction 
would  be  too  narrow.  In  my  judgment 
the  true  construction  of  the  149th  sec- 
tion, as  applied  here,  is  that  the  whole  of 
the  grass  is  so  thoroughly  placed  under 
the  control  of  the  local  board  that  it 
might  be  converted  into  a  metalled  street. 
There  is  nothing,  so  &r  as  I  can  see,  to 
limit  the  operation  of  the  section  or  to 
justify  us  in  holding  that  it  was  merely 
intended  to  vest  the  surface  in  the  urban 
authority.  It  may  be  that  this  interpre- 
tation of  the  statute  will  inflict  some 
hardship  on  the  owners  of  the  soil  on 
each  side  of  the  road,  infringing  as  it  does 
upon  the  presumption  ordinary  in  such 
cases,  namely,  that  the  property  of  the 
soil  is  in  the  adjacent  owners — '^  usque  ad 
medium  filum  viae  *' — ^though  in  this  par- 
ticular case,  the  road  in  question  having 
been  set  out  under  an  Inclosure  Act,  it  is 
suggested  by  Mr.  Wills  that  the  soil 
would,  if  it  belonged  to  any  private  per- 
son  at  all,  belong  to  the  lord  of  the  manor. 
However  that  may  be,  I  think  it  is  per- 
fectly clear  that  the  Legislature  have 
vested  the  soil  in  the  local  board,  and  the 
Legislature  is  of  course  in  such  matters 
omnipotent.     Therefore,   the  soil   being 
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vested  in  the  local  board  they  can  depas- 
ture this  land  to  any  person  they  choose, 
and  as  regards  this  way,  the  plaintiff  ac- 
quired an  exclusive  right  of  pasturage. 

Now  the  case  is  altogether  different 
with  reference  to  the  road  which  admit- 
tedly is  not  a  public  highway,  and  not 
therefore  within  section  149.  Mr.  Wills 
has  argued  that  though  the  local  board 
may  have  failed  to  establish  their  right 
to  deal  with  this  land  as  they  have  done, 
nevertheless  the  plaintiff  having  acquired 
possession  is  entitled  to  hold  it  against  a 
wrongdoer,  which  the  defendant  must  be 
taken  to  be,  he  not  having  set  up  any 
title.  This  way  was  set  out  of  a  large 
common,  over  which  old  commoners 
were  accustomed  to  turn  out  their  cattle, 
and  they  continued  to  do  so  after  the 
way  was  made  and  allotted  under  an  In- 
closure  Act.  Defendant,  however,  does 
not  now  claim  any  right  or  title  to  do 
this,  but  says  that  he  has  as  good  right 
as  anybody  else.  We  must  look  there- 
fore at  the  case  with  reference  to  the 
alleged  possession.  Now  I  start  with 
this  proposition— that  as  the  local  board 
had  no  right  in  the  soil,  nor  the  power  to 
grant  the  pasturage  to  anybody,  the 
plaintiff  could  acquire  no  right  from 
those  who  had  no  title  to  give,  and  his 
possession  was  no  better  than  theirs 
could  be.  Moreover,  what  does  his  pos- 
session come  to?  He  has  turned  out 
some  cattle  over  the  ground  to  graze, 
but  does  this  turning  out  of  cattle  give 
him  possession  of  the  whole  pasture? 
Can  he  say  under  such  circumstances 
that  he  has  as  a  matter  of  grant  posses- 
sion of  the  whole  ?  I  think  he  cannot 
say  so.  He  has  turned  out  cattle,  and 
may  have  got  quad  possession  of  land 
under  a  title  which  proves  to  be  worth- 
less, but  that  act  on  his  part  cannot  give 
biTn  such  exclusive  possession  as  will  en« 
title  him  to  maintain  an  action  against 
any  other  person  who  has  acted  similarly. 

As  regards  the  private  way  therefore  the 
plaintiff's  claim  fails,  but  the  plaintiff  is 
entitled  to  judgment  on  that  portion  of 
the  claim  which  relates  to  the  highway. 

Mellor,  J. — I  am  of  the  same  opinion, 
but  though  I  confess  I  should  have  been 
glad  if  the  facts  had  been  a  little  more 


fully  set  out,  I  think  there  is  a  real  dis- 
tinction between  these  two  ways.  WiiJi 
regard  to  the  one  admitted  to  be  vested 
in  the  local  board  as  the  urban  authority, 
I  cannot  agree  that  the  vesting  was  of 
such  a  limited  nature  as  has  been  con- 
tended on  behalf  of  the  defendant.  [His 
Lordship  read  section  149.]  The  words 
are  too  strong  to  come  to  any  other  con- 
clusion than  that  the  soil  vested,  and  that 
being  so,  the  local  board  had  the  right  to 
confer  the  exclusive  pasture.  This  right 
the  local  board  exercised  in  favour  of  the 
plaintiff,  who  accordingly  had  the  right 
to  maintain  an  action  of  trespass  agamst 
one  who,  like  the  defendant,  had  no  supe- 
rior right  to  his  own. 

Then  comes  the  nice  question,  which 
has  reference  only  to  the  private  way,  as 
to  whether  there  was  such  a  possession 
on  the  part  of  the  plaintiff  as  entitled  him 
to  maintain  an  action  for  trespasp.  I  do 
not  at  all  doubt  the  authorities  which  were 
cited  during  the  argument  by  the  plam- 
tiff's  counsel,  but  they  all  refer  to  a  right 
of  ownership  or  possession.  There  was 
no  such  here,  and  one  of  the  difficulties  is 
that  the  commissioners  who  purported  to 
assign  the  right  to  herbage  under  ihe 
powers  conferred  upon  them  under  the 
Inclosure  Act  had  in  reality  no  such 
powers  given  them,  and  themore  acted 
ultra  vires.  The  position  of  this  private 
way  and  the  rights  relating  to  it  have  been 
therefore  left  just  as  they  existed  before 
the  Act  passed.  The  way  being  made 
under  an  Inclosure  Act  for  the  inclosure 
of  commons,  the  soil  belonged  to  the  lord 
of  the  manor,  and  the  latter  was  the  only 
person  who  could  interfere  with  the  pas- 
ture. It  is  quite  true  that  when  the 
right  was  given  to  the  plaintiff  it  was 
specifically  given.  But  no  exclusive  pos- 
session was  granted;  all  that  ilie  local 
board  profess^  to  let  to  the  plaintiff  was 
a  riffht  of  pasturage,  and  not  the  land 
itself.  He  nad,  therefore,  no  possession 
of  the  land,  but  only  affected  to  exercise 
the  right  of  pasture  for  his  cattle.  This 
right  the  local  board  had  no  power  to 
grant  at  all,  and  the  plaintiff  was  there- 
fore a  mere  licensee.  Therefore  when 
the  defendant,  denying  the  power  of  the 
local  board  to  make  an  agreement  of  this 
kind,  turns  out  his  cattle,  the  qnestion  i« 
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whether  Uie  plaintiff  oan  inaintain  tres- 
pass.   I  think  he  cannot,  and  that  our 
judgment  shonld,  as  regards  the  private 
way,  be  in  Bftvonr  of  the  defendant. 

As  regards  the  highway,  I  have  already 
given  my  reasons  for  deciding  in  f avonr 
of  the  plaintiff. 

Judgment  for  the  plaintiff  ns  regards 
the  ptiblie  way  ;  for  the  defendant 
as  regards  the  private  way. 


Solidton — Henr^  Stirke,  affent  for  J.  8.  Moss, 
Hall,  for  plaintiff;  J.  L.  Morris,  agent  for 
Spurr,  Half,  for  defendant. 
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[IN  THE  QUEEN'S  BfiNCH  DIVISION.] 

1878. 
Jan. 
Feh. 
May 

Action  for  Injury  to  Land  from  Mines  of 
Adjoining  Owner — Damage^  when  to  he  Es' 
iimated — Recovery  of  Prospective  Damage 
— Bight  to  Support  of  Adjacent  Land, 

Where  injury  has  been  occasioned  to  land 
and  buildings  by  mining  operations  under 
the  land  of  an  adjoining  ovmer,  the  plain^ 
Uffis  entitled  to  recover^  in  an  actionfounded 
ujpon  such  injury,  compensation,  not  only 
for  the  damage  that  has  actually  occwrred 
at  the  time  of  action  brought,  but  also 
for  the  prospective  damage  resulting  from 
the  defendanVs  act.  As  the  catLse  of  action 
wa^  complete  at  the  moment  that  the  first 
damage  accrued  to  him,  the  plaintiff  must 
recover  once  for  all  in  one  and  the  same 
action  for  all  damage  past,  present  and 
future,  residting  from  that  one  coMse  of 
action — for  the  reason  that  no  occurrence  of 
doAnage  suhsequently,  as  the  result  of  the 
original  act  of  the  defendant,  would  give  a 
fresh  cause  of  actum. — So  hQ\dL,per  Mellor, 
J.,  and  Manisty,  J.;  Cockburn,  L.C.J., 
dissentiente. 

Per  CoCKBUBN,  L.C.J. — There  being  no 
al>stract  right  to  the  support  of  the  adjacent 
land,  the  act  of  the  excavating  owner  is 
only  tortious  when  it  produces  and  to  the 
extent  to  which  it  produces  actual  damage. 


On  the  one  hcmd,  therefore,  the  defendant  is 
not  liahle  for  damage  which  has  not  oc- 
cwrred, and  which  never  may  occur  ;  and  on 
the  other,  each  fresh  interference  with  the 
enjoyment  of  property,  on  the  occurrence  of 
subsequent  damage,  is  a  wrong  done,  and 
Creoles  a  furthefi^  cause  of  action^  of  which 
the  plaintiff  can  a/vail  himself. 

This  was  an  action  brought  by  the 
owner  of  certain  lands  in  the  county  of 
Durham,  against  the  defendant,  a  mine 
owner,  for  £kmage  to  his  reversion  caused 
by  the  sinking  of  the  surface  by  reason 
of  mining  operations  carried  on  by  de- 
fendant under  adjacent  land  of  his  own 
and  also  under  some  of  plaintiffs  land. 

The  paraffraphs  4,  5,  and  6,  in  the 
statement  oi  claim,  referred  to  in  the 
judgments,  were  as  follows :  — 

"  4.  The  defendant  has  wrongfully  ex- 
cavated under  the  plaintiff's  said  land, 
and  has  taken  away  and  disposed  of  coals 
and  minerals  of  the  plaintiff  under  the 
plaintiflTs  said  land  of  the  value  of  lOOZ. 

"  5.  The  plaintiff's  said    land  was   of 

right  supported  by  the  said  adjoining  land. 

The  defendant  by  mining  under  the  said 

-  adjoining  land  has  withdrawn  support  to 

which  the  plaintiff  was  entitled. 

"  6.  The  plaintiff  -was  also  entitled  to 
have  the  said  public-house,  cottages  and 
buildings,  supported  by  the  said  adjoin, 
ing  land.  The  defendant  by  mining 
under  the  same  has  withdrawn  such  sup- 
port to  which  the  plaintiff  was  so  en- 
titled." 

The  defendant  paid  150Z.  into  court. 

The  action  was  by  a  master's  order  re- 
ferred to  a  civil  engineer  as  special  referee ; 
and  he  made  the  following  report : — 

1.  The  plaintiff  is  entitled  to  recover 
from  the  defendant  in  respect  of  the  causes 
of  action  mentioned  in  the  4th  para- 
gi*aph  of  the  statement  of  claim,  and  ad- 
mitted by  the  defendant,  the  sum  of  ^. 
only. 

2.  I  estimate  the  damage  actually  sus- 
tained by  the  plaintiff  at  the  date  of  the 
commencement  of  the  action  by  reason  of 
the  wrongful  acts  of  the  defendant  com- 
plained of  by  the  plaintiff  in  the  5th  and 
6th  paragraphs  of  the  statement  of  claim 
at  the  sum  of  4002. 

3.  1  estimate  the  future  damage  which 
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will  be  sostained  by  the  plaintiff  by 
reason  of  the  wrongful  acts  of  the*  de- 
fendant complained  of  in  the  5th  and  6th 
paragraphs  of  the  statement  of  claim  at 
the  sum  of  1502. 

A  summons  haying  been  taken  out  by 
the  plaintiff  calling  on  the  defendant  to 
shew  cause  why  the  plaintiff  should 
not  be  at  liberty  to  sign  judgment  for 
400Z.  0«.  \d,,  pursuant  to  the  report  of 
the  special  referee,  the  same  was  referred 
to  the  Court,  who  granted  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  in  the 
eyent  of  his  not  accepting  judgment  for 
2502.  oyer  and  aboye  the  sum  paid  into 
Court,  the  damages  giyen  by  the  certifi- 
cate and  report  of  the  referee  should  not 
be  reduced  to  such  sum  as  the  Court 
mieht  think  fit — and  also  for  a  new  trial. 

A  new  trial  was  refused  by  Cockbum, 
L.C.  J.,  and  Manisty,  J.,  but  the  question 
whether  the  plaintiff  could  legally  recover 
in  this  action  the  amount  of  future 
damage,  which  the  referee  found  would 
be  sustained  by  reason  of  the  defendant's 
acts  was  re-argued  before  Cockbum, 
L.C. J.,  Mellor,  J.,  and  Manisty,  J. 

Oave^  for  the  plaintiff,  shewed  cause. — 
The  question  here  is  whether  the  plain- 
tiff,  wno  has  suffered  certain  damage  for 
which  he  has  an  undoubted  right  to  be 
compensated,  is  entitled  in  this  action  to 
recoyer  once  for  all  for  prospective 
damage;  or  whether  he  ought  to  wait 
tiU  such  further  damage  occurs,  it  being 
then  competent  to  him  to  brii^  a  fresh 
action.  Nkklin  y.  WiUiams  (1)  really  de- 
cides this  point ;  the  facts  were  similar  to 
those  in  the  present  case.  Parke,  B.,  says, 
"  there  was  a  complete  cause  of  action 
when  the  wrong  was  done,  and  not  a  new 
cause  of  action  when  damage  was  sus- 
tained by  reason  of  the  original  wrong." 
It  is  only  the  dicta  in  this  case  that  have 
been  overruled  in  Backhouse  v.  Bonomi 
(2),  but,  as  Lord  Westbuiy  says,  the  de- 
cision of  the  case  is  beyona  question. 

[CocKBXJRN,  L.C.J. — The  House  of  Lords 

(1)  10  Exch.  Eep.  259 ;  a.  c  23  Law  J.  Rep. 
Ezch.  335. 

(2)  9  H.L.  Caa.  503 ;  8.  c.  34  Law  J.  Rep.  Q.B. 
181. 


says  that  the  wrong  of  taikine  away  the 
strata  is  not  actionable  till  &mage  oc- 
curs. The  judgment  of  Willee,  J.,  in  the 
Exchequer  Chamber  in  Bonomi  v.  Back' 
house  (3)  states  the  principle  that  actual 
damage  having  been  once  sustained,  no 
second  or  fresh  action  can  be  brought  for 
subsequently  accruing  damage.  If  the 
plaintiff  here  had  to  brin^  a  series  of 
actions,  it  would  be  almost  impossible  to 
say  for  what  damage  the  previous  com- 
pensation had  been  given,  e,g,,  cracks  in 
a  house  growing  larger. 

[CocKBUBN,  L.O.J. — As  a  fact,  is  there 
not  a  limit  to  the  subsidence  from  re- 
moval of  strata  ?] 

Yes,  the  time  varies ;  but  a  sdentifio 
witness  could  calculate  it. 

[CoCKBUBN,  L.C.J. — ^If  the  daniage  is 
snmll,  when  must  he  bring  the  action  P] 

Within  six  years;  otherwise  he  will 
lose  his  right ;  but  as  it  is  one  continuing 
act  causing  damage,  he  must  have  the 
damages  estimatea  and  recovered  once 
for  all.  An  aneJogy  is  the  case  of  an 
action  for  personal  injuries,  in  which  the 
future  state  of  the  individual  is  estimated. 
Stroyany.  Knowles  and  Earner  v.  Knowles 
(4)  are  authorities  in  fiftvour  of  the  plain- 
tiff's contention.  He  cited  also  Boheris 
v.  Bead  (5)  ;  OiUon  v.  Boddxngton  (6) ; 
Mayne  on  Dama^eSf  3rd  edit.,  p.  85. 

uainsford  BrucSy  contra. — ^It  is  clear 
from  the  decision  in  Backhouse  v.  Bono- 
mi (2),  that  no  action  can  be  brought 
until  damage  accrues;  but  here  the 
plaintiff  is  seeking  to  recover  in*  re- 
spect of  damage  which  has  not  yet  hap- 
pened. 

[CoCKBURN,  L.C.J. — And  which  never 
may  happen.] 

Once  admit  that  damage  is  an  ingre- 
dient in  the  cause  of  action,  and  then  it  is 
reasonable  to  say  that  in  an  action  a  plain- 
tiff can  only  recover  to  the  extent  of  that 
damage.  Take  the  case  of  a  house,  the 
north  wall  of  which  falls  to-da^ ;  the  south 
wall  seven  years  hence ;  it  is  contended 

(8)  E.,  B.  &  E.  at  p.  654 ;  s.  c.  28  Law  J.  Rep. 
Q.k  at  p.  379. 

(4)  6  Hurl.  &  N.  454;  a.  c.  30  Lav  J.  Rep. 
Exch.  102. 

(5)  16  East  215. 

(6)  Ry.  &  M.  161. 
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that  an  action  could  then  be  brought  in 
respect  of  the  south  wall,  because  not  till 
then  had  the  damage  combined  with  the 
wrongful  act  so  as  to  perfect  the  right  of 
action.  The  difficulty  of  assessing  pro- 
spective damage  is  against  the  plaintiff's 
contention;  and  this  is  pointed  out  in 
the  judgments  in  the  Exchequer  Chamber 
in  Bonand  v.  BackhotMe  (3) .  In  Stroyan  v. 
Knowles  (4),  the  workings  were  unlawful, 
and  in  theolilier  cases  cited  it  will  be  found 
that  there  had  been  an  actionable  wrong 
committed.  Here  the  defendant's  act 
was  perfectly  lawful,  and  plaintiff  could 
not  object  until  damage  accrued  to  him 
from  it. 

Oave^  in  reply. — In  HodsoU  v.  Btalle- 
brass  (7),  the  master  suing  for  injury  to 
his  apprentice  was  allowed  to  recover  da- 
mages for  the  loss  of  service  during  the 
remainder  of  the  term,  on  the  express 
g^und  that  the  action  was  founded  on 
the  unlawful  act  and  the  damage  com- 
bined. Generally,  where  an  action  will 
only  lie  with  special  damage,  it  has  always 
been  held  that  prospective  damage  must 
be  Bued  for — Lord  Toumsend  v.  Hughes 
(8)  ;  Buller's  Nisi  Pritts,  p.  7,  as  to  libel. 

[CocKBUBN,  L.C. J. — ^These  mining  mat- 
ters are  all  new,  and  have  to  be  considered 
as  peculiar  interests.] 

Our,  adv,  vult. 

On  May  13th,  the  Court  being  divided 
in  opinion,  the  following  judgments  were 
delivered : — 

Manistt,  J. — The  plaintiff,  by  his  state- 
ment of  claim,  alleged  that  his  reversionary 
estate  in  certain  limd  and  buildings,  occu- 
pied by  his  tenants,  had  been  impaired  and 
injured,  first,  by  the  defendant  excavating 
and  getting  coal  underneath  his  (the  plain- 
tiff^s)  land  and  buildings,  and  second,  by 
ihe  defendant's  mining  under  his  own  land 
adjoining  the  plaintiff's  land,  and  thereby 
withdrawing  the  support  to  which  the 
plaintiff's  land  and  buildings  were  en- 
titled, whereby  the  plaintiff's  land  sank 
and  gave  way,  and  his  buildings  were 
weakened,  cracked  and  otherwise  in- 
jured, and  his  estates  in  the  said  land  and 

(7)  11  Ad.  &  R  301 ;  8.  c  9  Law  J.  Rep.  aB. 
132. 

(8)  2  Mod.  150. 
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buildings  were  impaired.  The  4th,  5th, 
and  6th  paragraphs  of  the  plaintiff's 
statement  of  claim  are  in  these  terms — 
[The  learned  Judge  then  read  them].  It 
is  unnecessary  to  say  anything  about  the 
first  ground  of  complaant,  because  the 
damages  in  respect  of  it  are  found  to  be 
nominal. 

The  defendant  brought  into  Court  the 
sum  of  1502.,  and  by  his  statement  of 
defence  alleged  that  it  was  enough  to 
satisfy  the  claim  of  the  plaintiff!  The 
plaintiff  replied,  denying  that  1502.  was 
enough  to  satisfy  his  claim,  upon  which 
issue  was  joined,  and  that  was  the  only 
issue  to  be  tried. 

By  an  order  made  by  Master  Mauley 
Smith  on  the  19th  of  April,  1877,  it  was 
ordered  that  the  action  should  be  tried 
before  Mr.  Jacob  Higson,  of  Manchester, 
civil  engineer,  as  special  referee,  and  that 
order  was  made  a  rule  of  this  Court.  On 
the  18th  of  August,  1877,  Mr.  Higson 
made  his  certificate  and  report  as  follows 
— [The  learned  Judge  then  read  the  re- 
port as  above]. 

It  is  noteworthy  that  the  Beferee  finds 
as  a  fact  that  further  damage  to  the  ex- 
tent of  the  1502.  now  in  question  will  be 
sustained  by  the  plaintiff  by  reason  of  the 
wrongful  actsof  tne  defendant  complained 
of  in  the  5th  and  6th  paragraphs  of  the 
statement  of  claim.  On  the  11th  of 
September,  1877,  the  plaintiff  took  out  a 
summons,  calling  upon  the  defendant  to 
shew  cause  why  he  should  not  be  at 
liberty  to  sign  judgment  for  4002.  and 
one  £Birthing,  pursuant  to  Mr.  Higson's 
certificate  and  -  report,  and  costs  to  be 
taxed.  That  summons  was  referred  to 
this  Court.  On  the  6th  of  November, 
1877,  a  rule  was  granted  by  this  Court 
calling  upon  the  plaintiff  to  shew  cause 
why,  in  the  event  of  his  not  accepting 
judgment  for  2502.  over  and  above  the 
sum  paid  into  Court,  the  damages  given 
by  thecertificate  and  report  of  Mr.  Higson, 
should  not  be  reduced  to  such  sum  as  the 
Court  might  think  fit ;  or  why  the  trial 
should  not  be  set  aside  and  a  new  trial 
had  on  the  ground  that  the  damages  are 
excessive  and  contrary  to  the  weight  of 
evidence. 

The  case  was  argued  on  the  12th  of 
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Jannarj,  1878,  before  the  Lord  Cbief 
Justice  and  myself,  and  we  then  declined 
to  set  aside  the  trial  and  grant  a  new 
trial,  and  we  took  time  to  consider 
whether  the  plaintiff  was  in  point  of  law 
entitled  to  recoyer  the  snm  of  1502.,  the 
amonnt  of  fntnre  damage  which  the 
Referee  finds  will  be  sustained  by  the 
plaintiff  by  reason  of  the  defendant's 
acts. 

That  qnestion  was  again  argued  be- 
fore the  Lord  Chief  Justice,  Mr.  Justice 
Mellor  and  myself,  and  we  took  time  to 
consider  our  judgment.  1  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover  the 
150Z.,  and  that  consequently  the  rule  to 
reduce  the  damages  should  be  discharged, 
and  the  plaintiff  should  be  at  liberty  to 
sign  judgment  for  4002.  and  one  farthing, 
and  taxed  costs. 

The  defendant  by  paying  money  into 
Court  generally,  has  admitted  all  the  ma- 
terial statement  contained  in  the  plain- 
tiffs statement  of  claim.  But  it  was  con. 
tended  on  his  behalf,  that  as  his  mining 
operations  in  his  own  land  were  not,  per 
86,  wrongful  acts,  the  plaintiff's  only  cause 
of  action  was  the  consequential  damage 
done  to  the  plaintiff^s  property  up  to  the 
time  of  the  commencement  of  the  action. 
It  was  contended  on  the  part  of  the  plain- 
tiff  that  although  he  hsud  no  cause  of 
action  against  the  defendant  until  his 
land  and  buildings  were  injured,  neverthe- 
less so  soon  as  they  were  injured  by  the 
withdrawal  by  the  defendant  of  the  sup- 
port to  which  they  were  entitled,  he  had 
a  good  cause  of  action,  and  that  he  could 
only  recover  damages  once  for  all.  It 
was  further  contended  on  his  behalf  that 
the  true  measure  of  his  damages  was  the 
extent  to  which  his  reversionary  estate 
was  impaired  or  rendered  less  valuable  by 
reason  of  Uie  defendant's  alleged  wrong- 
ful act.  1  am  of  opinion  that  the  plain- 
tiff's contention  is  correct. 

The  cases  relied  upon  by  the  defendant 
only  decided  that  without  ''consequential 
damage "  there  was  no  cause  of  action. 
But  there  is  no  authority,  so  far  as  1 
know,  for  the  proposition  that  damage, 
per  86,  and  apart  from  a  wrongful  act, 
can  constitute  a  cause  of  action. 

The  plaintiff's  right  was  to  have  his 
land  and  buildings  supported  by  the  sub- 


jacent and  adjacent  soil  or  strata,  and  so 
long  as  they  were  in  fact  supported  he 
had  no  cause  of  action ;  but  so  soon  as 
the  support  which  was  left  was  proved  to 
be  insufficient  and  injuTY  to  the  plaintiff'fl 
property  ensued,  then  the  defendant's  act 
in  withdrawing  the  necessary  support  be- 
came wrongful.  Dofmiwm  and  in^terta  con- 
curred, and  the  plaintiff's  cause  of  action 
then  accrued.  That  point  is,  as  it  seems 
to  me,  concluded  by  the  judgment  of 
the  House  of  Lords  in  BacShotue  v. 
Bonomi  (2). 

But  it  is  said  on  the  part  of  the  de- 
fendant that  assuming  this  to  be  so,  the 
true  measure  of  the  damage  recoverable 
in  this  adUon  is  the  injury  actually  done 
to  the  plaintiff's  land  and  buildings  up 
to  the  time  of  the  commencement  of  the 
action,  and  that  his  remedy  for  subsequent 
injury  is  by  bringing  actions  from  time 
to  time  as  and  when  further  injury  ac- 
crues. 

1  am  of  opinion,  both  upon  principle 
and  authority,  that  such  is  not  the  law ; 
see  Niddm  v.  WUliame  (1),  as  explained 
and  approved  (upon  this  point)  by  the 
Exchequer  Chamber  in  Bononn  v.  Back* 
house  (8),  and  by  the  House  of  Lords 
in  Backhouse  v.  Bonomi  (2).  See  ako 
Homer  v.  Knowlea  (4).  It  is  a  well  settled 
rule  of  law,  that  damages  resulting  from 
one  and  the  same  cause  must  be  assessed 
and  recovered  once  for  all,  and  it  seems 
to  me,  that  in  the  present  case  there  is 
but  one  and  the  same  cause  of  action; 
namely,  that  which  I  have  already  men- 
tioned. 

It  may  be  said  that  it  would  be  more 
just  and  equitable,  in  a  case  like  the  pre- 
sent, that  the  plaintiff  should  only  be  en- 
titled to  recover  the  amount  of  damage 
actually  done  to  his  property  up  to  the 
time  of  bringing  his  action,  leaving  him 
to  recover  subsequent  damage  (if  any) 
by  a  subsequent  action,  or,  if  need  be,  by 
a  series  of  subsequent  actions. 

The  same  might  have  been  said  in  many 
cases  in  which  however  the  contrary  prin- 
ciple has  for  a  very  long  time  been,  and, 
as  I  think,  wisely,  acted  upon. 
>  Take  for  instance  the  case  of  the  wrong- 
ful obstruction  of  light  by  means  of  the 
erection  of  a  new  building  lawfU  in 
itself.    In  that  case  it  might  be  said  ibe 
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plaintiff  onght  only  to  be  allowed  to 
Tecover  the  damage  sustained  up  to  the 
time  of  the  commencement  of  his  action 
because  possibly  the  obstruction  may  be 
remoyed,  and  therefore  it  would  be  un- 
just to  permit  the  plaintiff  to  recover 
prospective  damage,  unless  and  until  it 
is  actually  incurred.  If  that  principle 
were  adopted,  one  consequence  would  be 
that  the  statute  of  limitation  would  cease 
to  be  operative  and  a  plaintiff  might,  lie 
by  until  after  the  expiration  of  six  years 
without  bringing  any  action,  and  then 
not  only  bring  an  action  for  the  damage 
sustained  during  the  period  of  six  years 
next  before  action  brought,  but  he  would 
be  entitled  to  bring  a  series  of  subsequent 
actions  for  the  dam^iage  subsequently  ac- 
cruing. 

Again,  take  the  case  of  slander  action- 
able only  by  reason  of  special  damage. 
The  speaJdng  of  the  defamatory  words  is 
damnum  absque  injuria^  and  consequently 
not  actionable  without  special  damage. 
Just  as  the  removal  of  the  necessary  sup- 
port in  the  present  case  was  dwinimm 
absque  injuria  and  not  actionable  until  the 
plaintiff's  property  was  injured,  but  I 
should  suppose  it  would  not  be  sx^gested 
tibat  in  such  a  case  the  plaintiff  could 
only  recover  the  damage  actually  sus- 
tained up  to  the  time  of  bringing  his 
action,  and  that  for  subsequent  diunage 
he  might  bring  a  subsequent  action, 
or  a  series  of  subsequent  actions. 

The  fact  is  that  the  principle  hitherto 
acted  upon,  namely,  that  a  plaintiff  must 
recover  once  for  all  by  one  and  the  same 
action  all  damage  past,  present  and 
future,  resulting  m>m  one  and  the  same 
cause  of  action,  may  not  always  ensure 
perfect  justice,  but,  as  a  ruley  it  is  in  my 
opinion  a  wholesome  principle,  and  I 
doubt  whether  any  better  could  be  d^ 
vised. 

It  may  be  that  in  some  exceptional 
cases,  such,  for  instance,  as  injury  sus- 
tained by  a  passenger  owing  to  the  negli- 
gence of  the  carrier,  some  useful  change 
might  be  made  in  the  law.  1£  so,  that  is 
a  matter  for  the  legislature.  As  the  law 
stands,  the  passenger  must  recover  once 
for  all,  because  there  is  only  one  cause  of 
action,  and  it  seems  to  me  that  anything 
more  disastrous  than  that  of  allowing  a 
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series  of  actions  to  be  brought  for  damage 
arising  from  time  to  time  in  respect  of 
the  same  cause  of  action  could  not  well 
be  conceived. 

If  in  the  present  case  the  reversioner 
must  resort  to  successive  actions  for  in- 
jury  to  his  reversion,  so  must  his  several 
tenants  for  injury  to  their  possession, 
and  the  consequence  to  the  defendant 
would,  I  should  think,  be  very  much 
worse  than  that  of  having  the  damages 
assessed  once  for  all  in  one  and  the  same 
action.  In  my  opinion  the  plaintiff  is 
entitled  to  judgment  for  400f.  and  one 
forthing  and  costs. 

Mellob,  J. — The  facts  of  this  case  are 
set  out  in  the  judgment  of  my  brother 
Manisiy,  and  it  is  not  necessaiy  for  me 
to  repeat  them. 

If  I  thought  that  the  present  case  was 
not  concluded  by  authority,  and  that  we 
were  at  liberty  to  consider  whether  a 
better  or  more  equitable  rule  might  not 
be  found  in  the  reasons  relied  upon  by 
the  Lord  Chief  Justice,  as  leading  to  the 
conclusion  at  which  he  has  arrived,  I 
might  hesitate  as  to  the  judgment  I  might 
form,  but  I  think  this  case  is  concluded 
by  authority,  and  that  I  am  not  at  liberty 
to  treat  the  question  as  an  open  one. 

The  plaintiff  in  this  action  complained 
that  he  was  damnified  in  respect  of  his 
reversionary  interest  in  certain  land  and 
buildings,  not  only  by  mining  excavations 
made  hj  the  defendant  under  his  (the 
plaintiff's)  premises,  but  also  by  mining 
excavations  by  the  defendant  made  in  his 
own  land  adjoining,  the  effect  of  which 
was  to  cause  actual  damage  to  the  lands 
and  houses  to  which  the  plaintiff  was  so 
entitled  as  reversioner,  and  it  is  with  re- 
gard to  the  latter  head  of  damage,  that 
^  the  question  upon  which  we  differ  arises. 

It  cannot  be  disputed  since  the  case 
of  Backhouse  v.  Bonomi  (2)  that  the 
owner  of  land  and  minerals  adjoining 
the  land  or  lands  and  houses  of  another 
person  cannot  be  prevented  from  the 
fiillest  exercise  of  his  rights  of  property 
and  dominion  in  his  own  land,  so  long  as 
in  the  exercise  of  those  rights  he  does 
not  injariously  affect  the  corresponding 
right  of  the  owner  of  the  adjoining  pro- 
perty, and  no  cause  of  action  can  arise  to 
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the  owner  of  land  by  the  exercise  of  such 
rights  of  ownersliip  by  an  adjoining  owner 
on  his  own  property,  nntil  some  actual 
damage  has  been  thereby  occasioned  to 
his  property. 

In  the  language  of  Lord  Wensleydale 
in  Backhouse  v.  Bonomi  (2),  "  The  plain- 
tiff's right  is  not  in  the  nature  of  an 
easement,  but  the  right  is  to  the  enjoy- 
ment of  his  own  property,  and  the  obU- 
gation  is  cast  upon  the  owner  of  the 
neighbouring  property  not  to  interrupt 
that  enjoyment." 

The  act  of  the  defendant  in  this  case, 
therefore,  only  became  wrongftil  when  it 
interrupted  the  enjoyment  by  the  plain- 
tiff of  his  own  property.  The  damnum 
and  liijuria  combined  as  soon  as  the 
act  of  the  defendant  became  wrongful. 
It  is  extremely  important  to  ascertain  at 
this  point  what  it  was  which  constituted 
the  cause  of  action  on  the  part  of  the 
plaintiff.  The  act  done  by  the  defendant, 
so  long  as  he  confined  his  excavations  to 
his  own  property,  was  a  lawful  exercise  of 
his  right,  but  as  soon  as  he,  in  the  other, 
wise  lawful  exercise  of  his  right,  exca- 
vated in  his  own  land  to  an  extent  and  in 
a  manner  which  caused  actual  damage  to 
the  plaintiff's  property,  then  the  act  ipso 
facto  became  tortious,  and  the  plaintiff 
became  entitled  to  maintain  his  action. 

It  appears  to  me  that  it  is  not  correct 
to  say  that  the  action  is  for  damage  only, 
because  it  will  not  lie  until  actual  damage 
occurs.  It  is  still  the  combination  of  the 
injuria  and  da/nmvm  which  gives  the 
right  of  action  to  the  plaintiff,  and  the 
defendant  becomes  liable  at  once  to  the 
plaintiff  for  all  the  injurious  consequences, 
whether  present  or  future,  wluch  re- 
sult from  the  acts  of  the  defendant  so 
become  tortious,  and  whether  he  will 
bring  his  action  immediately  upon  the 
manifestation  of  damage  or  wait  for 
further  development  of  it,  is  at  his  option ; 
but  whether  he  elects  to  bring  his  action 
immediately  or  prefers  to  wait  for  the 
complete  development  of  the  mischief, 
subject  to  the  risk  arising  under  the 
Statute  of  Limitations,  he  can  only,  as  it 
appears  to  me,  have  one  action  and  one 
recovery  for  all  the  damage  occasioned  by 
the  defendant's  wrongful  acts. 

This  result  is  clearly  established  by  the 


case  of  Nicklin  v.  WiUiama  (1),  which, 
although  it  must  be  considered  as  over- 
ruled by  the  case  of  Backhouse  v.  Bonomi 
(2),  so  &r  as  it  decided  that  under  cir- 
cumstances exactly  like  the  present  the 
cause  of  action  reisdly  arose  in  respect  of 
injury  to  the  right  of  the  plaintiff  to  have 
his  premises  supported  by  the  land  of  the 
defendant  independently  of  actual  damage 
thereto,  still  is,  as  it  appears  to  me,  a 
conclusive  authority  on  the  point  of  differ- 
ence in  this  case ;  and  Parke,  B.,  in  de- 
livering the  judgment  of  the  Court  upon 
the  argument  on  the  demurrer  in  that  case, 
said,  "  For  this  wrong  the  plaintiff  would 
have  a  right  to  recover  a  full  compensa- 
tion, including  the  probable  damage  to 
the  fabric ;  and  if  they  had  abeady  ob- 
tained a  verdict  with  damages  they  must 
be  presumed  to  be  satisfied  for  all  the 
consequences  of  the  wrong;  and  if^  in- 
stead of  having  a  verdict,  they  receive 
with  their  own  consent  a  satisfaction, 
such  satis&ction  is  to  be  considered  to 
oom}>ensate  for  all  the  consequences  of 
the  wrong." 

The  question  in  that  case  was  distinctly 
raised  by  the  new  assignment,  and  was 
whether,  on  fresh  damage,  arising  after  an 
agreement  by  way  of  accord  and  satis- 
faction had  been  made,  a  new  cause  of 
action  could  arise.  That  the  case  of 
'Nicklin  v.  Williams  (I)  was  rightly 
decided  so  far  as  it  affects  the  mat- 
ter now  in  controversy,  appears  from 
the  judgment  of  the  House  of  Lords  in 
Backhouse  v.  Bonomi  (2),  in  which  the 
Lord  Chancellor,  Lord  Westbury,  refer- 
ring to  it,  says,  "  With  regard  to  Nicklin 
V.  Williams  (I),  the  decision  of  that 
case  is  beyond  all  question,  some  of 
the  dicta  which  have  been  relied  upon 
by  the  counsel  in  that  case  are  not  ne- 
cessary for  the  decision  that  was  there 
pronounced." 

I  cannot  see  any  distinction  between 
the  present  case  and  that.  Li  the  present 
case  the  tortious  act  which  occasioned  the 
damage  is  identical  in  character  wiUi 
that  in  Nicklin  v.  WUliamis  (1),  and  com- 
pensation for  the  resulting  damage  most 
be  obtained  by  one  and  the  same  recoveiy. 
It  might,  in  the  present  case,  be  a  con- 
venient course  to  wait  and  see  whether 
further  damage  will  actually  result  in- 


Digitized  by 


Google 


MICHA£IiMAB  1877  to  HICHASLMAS  1878 


Vol.  47.] 

Lomib  V.  Walhir,  Q.B. 

stead  of  assessing  it  as  probable ;  but  I 
can  only  answer  ^at  the  same  suggestion 
bas  frequently  arisen  and  been  constantly 
overmled  as  being  inconsistent  with  an 
elementary  rule  of  law.  In  Bonomi  v. 
Backhouse  (9),  Wightman,  J.,  said,  "The 
plaintiffs  can  only  recover  to  the  extent  of 
the  damage  they  have  actually  sustained, 
which  may  include  not  merely  what  they 
are  obliged  to  lay  out  in  actual  repair, 
but  the  diminution  in  the  value  of  the 
premises  by  reason  of  the  damage ;  *'  and 
Coleridge,  J.,  at  p.  641,  said,  "Where 
a  right  of  action  is  thus  vested,  and  the 
action  is  brought  for  the  act  alleged  to 
have  occasioned  the  injury,  the  damages 
given  by  the  jury  for  that  act  must  be 
taken  to  embrace  all  the  injurious  conse- 
quences of  that  act,  unknown  as  well  as 
known,  which  shall  arise  hereafter,  as 
well  as  those  which  have  arisen.  For 
the  right  of  action  is  satisfied  by  one 
recovery."  And  in  the  same  case  in 
error,  Willes,  J.,  delivering  the  judgment 
of  the  Court  of  Error  (10),  commenting 
on  NicJeUn  v.  Wttliams  (1),  said,  "  For 
before  the  former  action  was  commenced, 
it  is  obvious  that  actual  damage  had  been 
sustained ;  in  which  case  another  princi- 
ple applies,  namely,  that  no  second  or 
fresh  action  can  under  such  circumstances 
be  brought  for  subsequently  accruing 
damage ;  all  the  damage  consequent  upon 
the  unlawful  act  is  in  contemplation  of 
law  satisfied  by  one  judgment  or  accord." 
I  am  unable  to  see  anything  in  the 
present  case  to  take  it  out  of  the  rule  so 
clearly  established,  namely,  that  there  can 
only  be  one  recovery  for  all  the  damage 
resulting  from  the  same  wrongful  adi, 
whether  it  be  all  then  manifest  or  is  only 
Hkely  to  result  from  it ;  as  it  appears  to 
me  you  cannot  divide  the  injurious  con- 
sequences into  sections,  and  refer  each 
new  damage  as  it  occurs  to  some  new 
tortious  act  by  the  defendant,  there  being 
in  fact  only  one  tortious  act  committed ; 
and  to  stop  at  a  given  point,  and  so 
divide  the  damage  already  accrued  from 
the  damage  which  maybe  still  further 
developed,  would  be  a  violation  of  the 

(9)  E.  B.  &  E.  638 ;  8.  c.  27  Law  J.  Rep.  dB. 
at  page  387. 

(10)  E.  B.  &  E.  658  ;  B.  c  28  Law  J.  Rep.  Q.B. 
881. 
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rule  as  to  one  recovery  or  one  award  to 
which  I  have  referred. 

If  1  am  right  in  what  I  have  said  that 
in  every  cause  of  action  there  must  com- 
bine an  injuria  and  a  danvnum,  then  I 
cannot  doubt  that  the  arbitrator  was  right 
in  assessing  not  only  the  actual  manifest 
damage,  but  also  in  assessing  the  future 
damage  within  the  5th  and  6th  paragraphs 
of  the  plaintiff's  claim,  and  that  conse- 
quently the  plaintiff  is  entitled  to  the 
judgment  of  the  Court. 

OocKBUBN,  L.O.J. — This  is  a  case  of 
considerable  importance  as  a  corollary  on 
the  leading  case  of  Backhouse  v.  Bcmomi 
(2),  and  which,  as  it  seems  to  me,  de- 
pends in  a  great  measure  on  the  effect  to 
be  given  to  the  decision  in  that  case. 

Taking  the  view  I  do  of  that  decision, 
I  am  unable  to  concur  in  holding  that  the 
plaintiff  is  entitled  to  recover  in  addition 
to  the  amount  to  which  he  may  be  entitled 
for  actual  damage  sustained  through  the 
excavation  of  the  adjacent  soil  by  the  de- 
fendant in  respect  of  prospective  damage, 
that  is  to  say,  anticipated  damage  ex- 
pected to  occur,  but  which  has  not 
actually  occurred,  and  which  never  may 
arise. 

The  fundamental  principle  on  which 
the  decision  in  Backhouse  v.  Bonomi  (2) 
proceeds  is,  that  no  cause  of  action  arises 
in  respect  of  what  a  man  does  on  his  own 
land,  until  actual  damage  arises  therefrom 
to  the  property  of  the  adjoining  owner. 

According  to  that  decision  there  is  no 
abstract  right  of  support,  independently 
of  acquired  easement,  from  adjacent  strata, 
and  the  removal  of  such  strata  constitutes 
in  itself  no  wrong.  No  wrong  arises  to 
A.  from  the  excavation  of  B.  on  his  own 
soil,  though  the  stability  of  A.'s  adjoining 
land  may  be  thereby  endangered,  unless 
and  until  A.  sustains  actual  damage  there- 
from. And  the  reason  is  that  the  law 
does  not  recognise  any  right  in  A.  to  the 
support  of  the  adjacent  soil,  otherwise 
than  as  involved  in  the  larger  proposition 
that  he  is  entitled  to  the  enjoyment  oi 
his  own  property  undiminished  and  un- 
altered hj  any  use  which  B.  may  make 
of  his.  B.  may  use  his  own  property  as 
he  pleases  provided,  in  so  doing,  he  does 
not  do  actual  damage  to  his  neighbour's 


Digitized  by 


Google 


458 


QUEEN'S  BENCH,  GOMBION  FLEAS  AND  EXCHEQUBB. 


[N.S, 


Lamb  v.  Walker,  Q.B. 
property,   or    diminiBh    or    disturb    his 
neighbour's  enjoyment  of  it. 

This  view  of  the  law,  ably  expounded 
in  the  judgment  of  Mr.  Justice  Wight- 
man  when  the  case  of  Bonond  y.  BacTchame 
(9)  was  in  the  Court  of  Queen's  Bench, 
was  fully  adopted  and  made  the  basis  of 
their  judgments  by  Lords  Ci*anworth, 
Wensleydale  and  Chelmsford,  in  the 
House  of  Lords  (2),  and  is  quite  consistent 
with  the  reasoning  of  Willes,  J.,  in  de- 
livering the  judgment  of  the  Exchequer 
Chamber  (3).  The  learned  Judge  there 
speaks  of  the  right  of  action  as  arising 
from  the  damage,  not  from  the  act  of  the 
adjoining  owner  on  his  own  land,  observ- 
ing that  the  law  favours  the  right  of 
dominion  by  every  one  upon  his  own 
land,  and  his  using  it  for  the  most  bene- 
ficial purpose  to  himself. 

The  language  of  Lord  Cranworth  is 
express  on  the  point.  He  says,  "  I  think 
the  error  in  the  view  which  has  some- 
times been  taken  on  this  subject  is  this : 
It  has  been  supposed  that  the  right  of  the 
party  whose  land  is  interfered  with,  is  a 
right  to  what  is  called  the  pillars  or  the 
support.  In  truth  his  right  is  a  right  to 
the  ordinary  enjoyment  of  his  land,  and 
till  that  ordinary  enjoyment  is  interfered 
with,  he  has  nothing  of  which  to  com- 
plain. That  seems  to  be  the  principle  on 
which  this  case  ought  to  be  disposed  of." 
The  language  of  Lord  Wensl^dale  was 
to  the  like  effect.  He  says,  "  The  plain- 
tiff's right  was  to  the  enjoyment  of  his 
own  property,  and  the  obligation  cast  on 
the  owner  of  the  neighbouring  property 
was  not  to  interrupt  that  enjoyment." 
Lord  Chelmsford  concurred  in  what  had 
been  said. 

In  this  view  the  mere  withdrawal  of 
the  support  afforded  by  the  adjacent  or 
subjacent  strata,  by  the  excavation  of  the 
adjoining  soil,  gives  of  itself  no  right  of 
action  to  the  adjoining  owner,  not  even 
though,  from  the  knowledge  of  the  fact  of 
such  ezcavartion  having  been  made,  and 
the  apprehension  of  possible  consequential 
damage,  or  even  the  certainty  that  such 
damage  must  result,  the  value  of  the  pro- 
perty should  be  prejudicii^y  affected. 
Hence  also,  i^  by  i^  substitution  of  artifi- 
cial for  the  natural  support,  the  excavat- 
ing owner  can  avert  tne  mischief  which 


would  otherwise  arise,  no  wrong  is  done 
and  no  cause  of  action  occurs.  In  both 
cases  the  owner  has  only  done  what  he 
pleased  with  his  own;  in  neither  has 
there  been  any  actual  interference  with 
his  neighbour's  enjoyment  of  his  property. 
It  is  true  that  the  case  might  have  ad- 
mitted of  a  different  view — a  view  quite 
as  much  in  accordance  with  legal  prin- 
ciple, and  which  had  been  previously 
adopted  by  text  writers,  and  indeed  by  the 
Court,  as  in  Humphries  v.  Brogden  (11) 
and  other  cases,  namely,  that  the  owner 
of  adjoining  property  was  entitled,  as  an 
incident  of  property,  to  the  support  of 
the  adjoining  soil ;  and  that  if  that  sup- 
port was  withdrawn,  and  his  property 
was  thereby  endangered  and  its  value 
consequently  lessened,  there  was  both  in- 
juria and  damnum,  and  therefore  a  right 
of  action.  But  this  view  involved  the 
difficulty  and  embarrassment  which  in 
BonorrU  v.  Backhouse  (3)  it  was  sought 
to  avoid,  arising  from  the  operation  of  the 
Statute  of  Limitations  ;  or,  independently 
of  any  assumption  of  the  right  of  support, 
it  might  be  said  that  a  man  who  by  thus 
dealing  with  his  own  property  diminishes, 
from  the  possibility  of  future  damage,  the 
value  of  his  neighbours,  violates  thereby 
the  maxim,  "Sic  utere  tuo  ut  alienum 
non  IflBdas  " — a  maxim  which  our  law  has 
adopted  with  regard  to  the  enjoyment  of 
adjoining  properaes — ^though  here  again 
the  same  difficulty  would  occur ;  a  cause 
of  action  having  once  arisen,  though  pos- 
sibly unknown  to  the  party  whose  right 
was  affected,  the  statute  would  begin  to 
run. 

But  such  was  not  the  view  taken  in 
the  judgments  of  the  Exchequer  Chamber 
and  the  House  of  Lords  in  Backhouse 
V.  Bonomi  (2),  judgments  by  which  we 
of  course  are  bound.  The  dedsioiis— 
decisions  of  the  two  highest  Courts — in 
that  case,  establish  condnsivelv  and  in- 
controvertibly  that  it  is  not  the  withdrawal 
of  the  support  previously  afforded  by  the 
adjacent  strata,  a  support  to  which,  ac- 
cording to  the  view  there  taken,  i^e 
adjoining  owner  has  abstractedlv  no  right, 
but  the  actual  disturbance  of  his  enjoy- 
ihent  of  his  property  which  oonstttutes  a 

(11)  12  Q.6.  Bep.  789;  II.  c  SO  Uw  J.  Btp. 
Q.B.  10. 
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wrong  and  gives  a  legal  ground  of  com- 
plaint.    The  effect  of  the  decision  is  that 
there  is  no  abstract  right  to  the  support  of 
the  soil ;  consequently  that  the  withdrawal 
of  the  support  does  not  create  a  wrong — 
an  injuria  ahaque  damno  :  it  is  only  when 
the  dam/num  presents   itself   that    that 
which  has  been  done  becomes  wrongful. 
The  injuria  is  the  effect  of  the  dcmnum. 
The  act  of  the  excavating  owner  is  not 
tortious  in  se^  it  is  tortious  only  when  it 
produces,  and,  as  it  seems  to  me  to  follow 
logically,  to  the  extent  to  which  it  pro- 
duces, actual  damage.     This  being  so,  it 
appears   to   me   not  only  logically,  but 
practically,  inconsistent  with  this  prin- 
ciple to  hold  that,  because  an  adjoining 
owner  has  sustained  actual  damage,  to  a 
limited  extent,  from  excavation  of  adjoin- 
ing soil,  he  can  recover  in  the  same  action, 
not  only  in  respect  of  damage  actually 
sustained,  but  also  in  respect  of  prospec- 
tive damage  which  has  not  yet  arisen, 
and  which  possibly  never  may  arise  at 
all.     If  permitted  to  do  so,  he  would  thus 
be  enaUed  to  recover  compensation  in 
respect  of  a  wrong  which  he  has  not  yet 
sustained,  a  wrong  as  yet  undeveloped,  and 
which  has  not  yet  in  the  legal  view  of  the 
matter  come  into  existence,  a  proceeding 
at  variance  with  all  principle.     Equallv 
at  variance  with  principle  is  it,  when  it 
is  borne  in  mind  that  it  is  only  by  reason 
of,  and  to  the  extent  of,  realised  damage 
that  the  act  of  the  defendant  becomes 
wrongful,  to  hold  him  responsible  for  that 
which  though  it  may  possibly  become 
wrong  heres^Ffcer,  as  yet  is  not  so.    More- 
over the  defendant  has,  I  apprehend,  at 
any  time  before  the  damage  has  actually 
occurred,  a  perfect  right  to  have  recourse 
to  any  artificial  means  of  which  he  can 
avail  himself  to  prevent  ite  occurrence. 
What  if  some  damage  having  occurred, 
so  as  to  give  the  plaintiff  a  cause  of 
action,  the  defendant  were  to  have  re- 
course to  some  possible  means  to  arrest 
the  further    progress   of   the    mischief, 
would  the  plaintiff  be  entitled,  notwith- 
standing this,  to  recover  in  respect  of  the 
damage    which    might,  otherwise    have 
arisen,  but  which  has  thus  been  averted  P 
Can  the  plaintiff  by  bringing  his  action, 
immediately  on  the  happening  of  a  slight 
amount  of  damage,  and  claiming  therein 
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for  prospective  damage,  which  it  is  as- 
sumed will  happen  at  some  future  time, 
thereby  deprive  the  defendant  of  his  right 
to  prevent  such  future  damage  by  recourse 
to  artificial  means  ?  The  law,  beyond  all 
question,  allows  him  to  avert  all  liability 
on  account  of  possible  damage  in  respect 
of  the  entire  amount  of  damage  which 
may  result  from  his  operations.  I^  find- 
ing that  some  damage  has  arisen,  possibly 
contrary  to  his  expectations,  he  seeks  to 
prevent  frirther  mischief,  I  am  at  a  loss 
to  see  on  what  principle  he  is  to  be  pre- 
vented from  taking  measures  to  do  so. 
Yet  such  would  be  the  effect  of  this 
decision. 

Of  course  I  do  not  lose  sight  of  the 
rule  that  damages  resulting  from  one 
and  the  same  cause  of  action  must  be 
assessed  and  recovered  once  and  for  all. 
But  the  rule  seems  to  me  to  have  no 
application  in  the  present  case,  it  being 
in  my  view  of  the  effect  of  Backhouae  v. 
Bonomi  (2),  a  mistake  to  say  that  the 
plaintiff  had  a  right  to  the  support  of  the 
adjacent  strata^  and  that  the  removal  of 
these  constituted  a  violation  of  this  right, 
by  reason  of  which,  when  damage  super- 
vened, a  cause  of  action  arose.  The 
plaintiff,  as  I  read  the  judgment  in 
Backhouse  v.  Bonomi  (2),  had  no  right  to 
the  support  of  the  strata.  His  only  right 
was  his  undisturbed  enjoyment  of  his  own 
property ;  and  it  was  only  when  and  so 
far  as  that  enjoyment  was  interfered  with, 
that  he  sustained  a  wrong.  It  is  not 
enough  to  say  that  the  value  of  the  plain- 
tiff's property  has  been  diminished  by  the 
withdrawal  of  the  support.  It  is  not  the 
diminished  value  of  the  property  which 
makes  the  withdrawal  of  the  support 
wrongful ;  otherwise  any  appreciable  di- 
minution in  the  value,  consequent  on  the 
removal  of  the  support,  from  prospective 
damage  which  might  properly  be  antici- 
pated to  result  from  it,  would  constitute, 
independently  of  actual  damage,  a  dam- 
num in  respect  of  which  a  plaintiff  could 
recover,  a  position  which  according  to 
Backhoiue  v.  Bonomi  (2)  certainly  cannot 
be  maintained. 

It  being  thus  the  present  and  aetual 
interruption  of  the  plaintiff's  enjoymenti 
and  not  the  removal  of  the  support  whioh 
constitutes  the  wrong,  and  gives  a  cause 
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of  action,  it  must,  as  it  seems  to  me,  follow 
that  a  present  intermption  can  only  give 
a  cause  of  action  to  the  extent  to  which 
it  has  gone.  It  cannot  constitnte  a 
canse  of  action  in  respect  of  a  future 
interruption  which  has  not  yet  occurred. 
The  subsidence  of  a  hundred  yards  which 
takes  place  to-day  is  one  thing.  The 
subsidence  of  another  hundred  yards 
which  takes  place  twelve  months  later  is 
not  the  effect  of  the  first.  It  is  in  no  way 
connected  with  it  except  as  far  as  both 
are  the  effect  of  a  common  cause.  Both, 
it  is  true,  spring  from  the  same  cause, 
namely,  the  excavation  of  the  subjacent 
strata;  but  as  the  excavation  and  the 
consequent  removal  of  the  support  is  not 
in  itself  wrongful,  or  a  cause  of  action, 
the  damage  which  happens  at  one  time, 
and  that  which  happens  at  another, 
though  arising  physically  from  the  same 
cause,  cannot  be  said  to  arise  from  a  com- 
mon cause,  or,  consequently,  from  a  com- 
mon cause  of  action.  Each  fresh  inter- 
ference with  the  enjoyment  of  property 
is,  as  it  arises,  a  wrong  done,  and  creat^ 
a  further  cause  of  action.  It  is  not  da- 
mage referable  to  a  cause  of  action  ante- 
cedent to  itself.  The  rule  relied  on  does 
not,  therefore,  seem  to  me  to  apply  to 
such  a  case. 

My  brother  Mellor  puts  the  argument 
in  favour  of  the  opposite  view  in  a  very 
striking  form.  He  says  that  the  removal 
of  the  adjacent  strata,  though  not  tortious 
till  damage  occurs,  becomes  so  as  soon  as 
it  does,  so  as  to  embrace  all  the  damage 
which  may  at  any  time  arise  from  it.  I 
readily  admit  that  if  this  construction  is 
to  be  put  on  the  decision  of  the  House 
of  Lords,  the  consequence  contended  for 
follows.  But  the  language  used  by  Lords 
Granworth  and  Wensleydale  does  not 
appear  to  me  to  admit  of  such  a  construc- 
tion. According  to  it,  the  plaintilE  had 
no  right  to  the  support,  and  the  removal 
of  it  never  could  be  tortious.  It  is  only 
the  means  by  which  a  wrong  becomes 
conmiitted.  The  wrong  consists  in  caus- 
ing the  plaintiff's  premises  to  fall,  conse- 
quently it  extends  only  so  far  as  the  actual 
damage  goes.  Hence  each  fresh  damage 
becomes  a  fresh  wrong  and  fresh  cause  of 
action. 

In  a  matter  depending,  as  I  think  this 


does,  on  legal  princples,  considerations  of 
convenience  or  inconvenience  can  scarcely 
be  admitted.  At  the  same  time  I  am  not 
insensible  to  the  inconvenience  which  may 
result  to  a  defendant  from  being  exposed 
to  successive  actions  as  fresh  damage  may 
arise.  But  independently  of  the  &ct  that 
in  many  instances  he  may,  by  recourse  to 
artificial  means,  prevent  further  subsi- 
dence, there  are  other  considerations  of 
convenience  by  which  this  inconvenience 
to  the  defendant  may  well  be  counter- 
balanced. If,  on  an  action  being  brought 
for  damage  which  has  actually  occurred, 
it  were  necessary  to  go  into  the  question 
of  possible  future  danu^ge,  where  there 
was  a  possibility  of  such  damage  arising, 
both  parties  would  be  exposed  to  the 
inconvenience  of  a  speculative  enquiry 
depending  upon  the  uncertain  and  often 
unsatisfiictory  evidence  of  experts — a 
consideration  which 'appears  to  have  had 
considerable  weight  in  determining  the 
decision  of  the  Exchequer  Chamber  in 
Bonomi  v.  BackhotLse  (3).  "The  jury, 
according  to  this  view,"  said  Mr.  Justice 
Willes,  "  would  have  to  decide  the  specu- 
lative question  whether  any  damage  was 
likely  to  arise,  and  it  might  well  l^  that 
in  many  cases  they  would,  upon  the  evi- 
dence of  mineral  surveyors  and^engineers, 
find  that  no  damage  was  likely  to  occur, 
when  the  most  serious  injuiy  might  in 
fact  occur,  and  in  others  find  and  give 
large  sums  of  money  for  apprehended 
damage  which  in  point  of  fact  never 
might  arise.  This,"  added  the  learned 
Judge,  "  is  certainly  not  a  state  of  the 
law  to  be  desired.  In  many  cases  da- 
mages would  be  given  where  none  could 
be  sustained,  while  they  would  in  other 
cases  be  given  where  they  ought  to  be 
withheld.'^ 

In  this  view  I  entirely  concur.  No- 
thing, I  think,  could  be  more  unsatis&c- 
tory  than  an  enquiry  into  the  possible 
future  effect  of  underground  operations,  or 
more  uncertain  than  its  result,  depending 
as  it  must  do  on  the  opinion  of  experts, 
taking  the  widest  range  as  dealing  with 
the  unknown  ftrtiure,  with  the  elasticity 
which  generally  characterises  the  forma- 
tion of  professional  opinion  as  exhibited 
in  Courts  of  justice. 

Yet,  if  the  proposed  doctrine  is  to  be 
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sustained,  it  is  obvious  that  in  every 
case  in  which  an  action  is  brought  in 
respect  of  actual  damage,  it  will  be  neces- 
sary to  go  into  the  question  of  prospective 
or  specvdative  damages,  as,  if  the  doctrine 
I  am  dealing  with  is  correct,  the  plaintiff 
having  brought  one  action,  would  be  for 
ever  shut  out  from  bringing  another  on 
account  of  subsequent  damage,  if  such 
damage  should  afterwards  occur. 

Moreover,  this  inconvenience  would  be 
seriously  aggravated  by  the  fact  that, 
whenever  appreciable  damage  had  re- 
sulted, however  limited  its  extent,  a  plain- 
tiff would  be  not  only  compelled  to  bring 
his  action,  though  he  might  think  the 
damage  not  sufficient  to  make  it  worth 
while  to  enter  into  litigation,  but  also  to 
ffo  into  the  whole  question  of  speculative 
future  damage,  lest  he  should  be  barred 
by  the  Statute  of  Limitations  in  respect  of 
future  damage,  however  serious,  which 
might  occur  after  the  expiration  of  the 
statutory  period.  For,  whether  the  re- 
moval of  the  support  is  taken  to  be 
wrongful,  and  on  the  supervening  of  da- 
mage as  amounting  to  a  cause  of  action, 
or  whether  the  interference  with  the 
enjoyment  of  the  adjoining  property  is 
taken  to  constitute  the  wrong  and  to  be 
the  cause  of  action,  as  soon  as  the  cause 
of  action  is  complete  the  statutory  time 
will  begin  to  run,  and  the  party  wronged, 
who  might  otherwise  have  been  content 
to  wait  to  see  if  further  damage  would 
arise,  will  be  without  redress,  however 
serious  the  damage  he  might  sustain,  if 
that  injury  should  occur  after  the  period 
of  limitations  has  run  out.  The  effect 
of  all  which  must,  I  think,  be  to  enlarge 
the  sphere  of  such  litigation,  and  to  add 
greatly  to  its  difficulty  and  expense.  The 
balance  of  convenience  appears  to  me, 
therefore,  to  be  here  consistent  with  legal 
principle. 

On  the  whole,  I  am  of  opinion  that  the 
plaintiff  cannot  recover  in  respect  of  the 
prospective  damage. 

Jvdgmentfor  the  plaintiff, 

Solidton  —  Iliffe,  Kussell  &  Iliffe,  agents  for 
O.  O.  Crowther,  Sairborougb,  for  plaintiff; 
Ridsdale,  Craddock  &  Ridsdale,  agents  for 
W.  W.  &  W.  J.  Watson,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
(^Appeal  from  the  Oourt  of  Exchequer,) 

1878.         \  BETTS  V.  THE  GEEAT  EASTERN 

Feb.  24,  25.  j  railway  company. 

P  \Land8  Clauses  Consolidation  Act,  1845 
(8^9  Vict.  6.  18),  s,  127— Railway— 
Superfluous  Lands — "  The  Purposes  of  the 
Undertaking.** 

Lands  acquired  by  a  railway  company 
under  their  Act,  and  ever  since  retained 
bona  fide  for  the  purposes  of  the  Act,  in  the ' 
belief  that  they  will  be  required  at  some 
future  time  for  such  purposes,  and  with  the 
intention  of  so  applying  them,  are  not 
"  superfluous  lands  "  within  the  meaning  of 
section  127  of  the  Lands  Clauses  Act,  1845, 
though  they  have  never  been  actually  used 
for  the  purposes  of  the  Act  during  the  time 
specified  in  thai  section. 

In  an  action  of  ejectment  to  recover  lands 
from  a  railway  company  as  superfluous, 
the  qvsstion  to  be  left  to  the  pi^ry  is  wJiether 
a  reasonable  person  with  a  knowledge  of  all 
the  facts  actually  existing  at  the  end  of  the 
ten  years  prescribed  in  section  127,  would 
then  have  been  Justified  in  coming  to  the 
conclusion  that  the  lands  would  be  required 
for  the  purposes  of  the  company. 

Semble,  that  lands  adjacent  to  a  raiU 
way  station,  occupied  by  granaries,  coal- 
sheds  and  a  public-house,  let  to  tenants  and 
used  by  them  in  connection  with  the  traffic 
upon  the  railway,  were  "  used  for  the  pur- 
poses of  the  undertaMng  "  unthin  the  mean- 
ing of  the  Lands  Clauses  Consolidation  Act. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Exchequer,  in  an  action  of 
ejectment  by  an  owner  of  adjoining  lands 
to  recover  certain  lands  from  the  defend- 
ants as  "snperflnoas  lands,"  under  sec- 
tion 127  of  the  Lands  Clauses  Consolida- 
tion Act,  1845.  The  case  will  be  found 
reported  in  43  Law  J.  Bep.  Ezoh.  4, 
where  the  facts  are  fully  stated. 

A  case  was  stated  ror  the  opinion  of 
the  Exchequer  Chamber,  under  section 
39  of  the  Common  Law  Procedure  Act^ 
1854. 

The  appeal  now  came  on  for  hearing 
before  the  Court  of  Appeal,  the  question 
for  the  Court  being  whether  the  rule  ob- 
tained on  the  4th  of  November,  1870, 
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oaght  to  have  been  discharged  or  ought 
to  have  been  made  absolute  on  all  or  any, 
and,  if  so,  on  which  of  the  grounds  therein 
stated. 

The  case  set  forth  in  full  the  evidence 
given  at  the  trial,  the  nature  of  which 
sufficiently  appears  in  the  judgments  of 
the  Court. 

The  pieces  of  land  in  dispute  were  in. 
dicat'bd  on  a  plan  used  before  the  Court 
by  the  letters  A,  B,  C,  D,  E,  F  and  G, 
respectively,  and  are  so  referred  to  in  the 
judgments.  All  the  pieces  of  land  were 
contiguous  to  the  railway,  and  all,  with 
the  exception  of  G,  formed  one  conti- 
nuous irregular  strip  adjacent  to  the  Diss 
railway  station. 

A  consisted  of  Oa.  3r.  18p.  of  pasture 
land,  convenient  for  the  construction  of  a 
road  to  B,  and  the  erection  of  a  toll- 
house and  weighing  machine.  B  of 
Oa.  2r.  Ip.,  used  as  a  lair  for  cattle  tra- 
velling by  the  railway.  C  and  D  toge- 
ther contained  Oa.  3r.  21p.  On  G  coal- 
sheds  had  been  built,  rented  by  coal  mer- 
chants; and  on  D,  granaries,  rented  by 
com  merchants,  and  a  public-house  had 
been  erected. 

E  and  F,  containing  respectively, 
Oa.  Or.  14p.  and  la.  Sr.  14p.,  were  pieces 
let  by  the  company  as  garden  ground, 
alleged  to  be  required  for  sidings,  and  an 
approach  to  the  station.  G  was  a  piece 
of  waste  land  occupyine  the  site  of  an 
old  road,  which  was  retamed  by  the  com- 
pany in  case  it  should  become  necessary 
to  convert  it  agsdn  into  a  road. 

[For  the  plaintiff  it  was  contended 
that  the  appeal  was  in  the  nature  of  a  re- 
hearing under  the  Judicature  Acts,  and 
that  the  Court  were  not  restricted  to  the 

auestion  which  would  have  been  before 
tie  Exchequer  Chamber.  This  was  con- 
tested on  behalf  of  the  defendants.  But 
in  consequence  of  the  view  taken  by  the 
Court  on  the  main  question,  it  became 
unnecessary  to  decide  the  point.] 

Merewether  and  Robert  Williams,  for 
the  plaintiff. 

Wills,  Metcalfe  and  Austin  Metcalfe,  iot 
the  defendants. 

Bbamwsll,  L.  J. — I  wish  to  say  that,  in 
the  opinion  I  expressed  in  the  case  of 


Hooper  v.  Bourne  (1),  I  had  not  tbe 
slightest  notion  of  expressing  any  dis- 
sent, or  any  doubt  as  to  the  application 
of  the  principle  upon  which  the  Mouse  of 
Lords  decided  the  case  of  The  Qreai 
Western  Railway  Company  v.  May  (2),  and 
I  had  not  the  slightest  notion  of  express- 
ing any  doubt  as  to  the  principles  them- 
selves. 

In  this  particular  case  I  think  the  mat- 
ter  must  be  decided  as  the  Court  of  Ex- 
chequer Chamber  ought  to  have  decided 
it  if  they  had  cognizance  of  this  case,  and 
the  Judicature  Acts  had  not  passed.  I 
think  so  upon  the  reason  of  the  thin^, 
upon  the  right  understanding  of  the  Judi- 
cature Rules,  and  I  think  so  more  especially 
because  here  is  a  Special  Case  stated,  and 
it  is  said  expressly  that  the  case  is  stated, 
pursuant  to  the  provision  of  the  39th 
section  of  the  Common  Law  Procedure 
Act,  by  way  of  appeal  from  a  rule,  and 
the  finishing  part  of  it  is,  "  The  plaintiff 
appeals  from  the  decision  and  rule  of  the 
6th  day  of  June,  1873,  and  the  question 
for  the  opinion  of  the  Court  of  Appeal  is, 
whether  the  said  rule  of  the  4th  day  of 
November,  Anno  Domini  1870,  ought  to 
have  been  discharged,  or  ought  to  have 
been  made  absolute  on  all  or  any,  and,  if 
so,  then  on  which  of  the  grounds  therein 
stated." 

I  think,  therefore,  that  the  question, 
or  rather  the  questions,  we  have  to  de- 
cide are  the  same  as  would  have  had 
to  have  been  decided  by  the  Court  of 
Exchequer  Chamber  if  that  Court  had 
still  been  in  existence.  However,  there 
still  would  be  one  question  arising  for 
us  upon  the  materials  before  us.  I  have 
a  very  strong  opinion  that  the  view  and 
intention  of  whoever  prepared  the  rule 
in  this  case  was  that  the  five  or  ten  years 
was  a  marked  epoch,  after  which  the  com- 
pany could  not  use  the  lands  if  they  had 
not  used  them  before. 

I  see  the  first  ground  is  that  the  lands 
not  having  been  dealt  with,  or  used  by 
the  company  within  the  five  years  limited 
by  their  Act,  had  become  superfluous,  and 

(1)  S^e  ante,  page  440 ;  s.  c  Lav  Bep.  3  QJB. 
B.  268. 

(2)  43  Law  J.  Rep.  OB.  (HX.)  28S;  i-c.  Law 
K«p.  7  H.L.  283. 
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that  the  finding  of  the  jnry  is  therefore 
immaterial.  Of  oomrse  that  is  not  siKh 
taLoable. 

The  next  ground  is,  ''That  the  com- 
pany cannot,  after  having  parted  with 
the  possession  of  the  lands  acquired  for 
the  purposes  of  their  undertaking,  resume 
it,  or  retain  such  lands  in  the  occupation 
of  tenants  beyond  the  period  of  ten  years 
from  the  completion  of  their  works." 
That  is  not  maintainable. 

The  fourth  ground  is,  "  That  the  ver- 
dict was  against  the  weight  of  evidence," 
which  would  be  a  ground  for  a  new  trial. 
I  do  not  think  that  the  verdict  was 
against  the  weight  of  evidence,  that  is  to 
say,  that  they  have  hona  fide  retained  the 
lands  for  the  purpose  of  tiie  Act.  I  think 
it  is  in  accordance  with  the  evidence,  and 
I  shall  have  to  give  my  reasons  presently 
for  that. 

Then  the  other  matter  is,  ''  That  the 
learned  Judge  ought  to  have  directed  the 
jury  that  the  said  lands  were  severally 
superfluous  lands  within  the  meaning  of 
the  Lands  Clauses  Consolidation  Act, 
1845,  upon  the  evidence. 

I  may  state-  what  my  reasons  are  for 
Uiinking  that  the  verdict  and  judgment 
were  right,  and  that  the  defendants  ought 
to  be  left  in  possession  of  this  land.  I 
protest,  as  I  said  in  the  case  of  Hooper  v. 
Bowme  (1),  that  I  am  not  influence  by 
any  feeling  that  the  Act  was  a  rash  one. 
It  is  very  natural  and  reasonable  that  a 
man  should  not  wish  to  have  a  small 
holding  interposed  between  him  and  a 
railway. 

Now  as  to  the  first  two  pieces,  the 
cattle  lairs,  what  we  are  invited  to  do  is 
either  to  disbelieve  what  has  been  said, 
or,  at  any  rate,  to  doubt  it  to  the  extent 
of  sending  this  case  for  a  new  trial.  I 
cannot  help  thinking  it  is  obvious  that 
what  the  witnesses  said  was  the  truth; 
it  is  admitted  that  the  cattle  lairs  are  in 
the  piece  marked  B,  and  then  the  ques- 
tion is  whether  it  would  be  a  good  thing 
to  have  a  road  direct  to  those  lairs. 

Then  it  was  asked, ''  Why  do  you  not 
send  cattle  that  way  P"  I  suppose  they 
get  a  few  shillings  or  a  pound  a  year  for 
the  use  of  that  piece  of  land,  and  at 
praMOt  they  can  make  a  shift  to  get 
ahmgf  the  pubHo  road  with  the  cattle  or 
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anything  else.  But  can  anyone  doubt  that 
if  Mr.  Betts  were  to  offer  them  20Z.  for 
that  piece  of  land  a»  the  agricultural 
value,  they  would  not  honestly  and  hona 
fide  refuse  it,  and  say,  "  No,  it  is  better 
for  us  to  keep  it,  though  we  do  not  wish 
to  use  it  as  a  cattle  way  at  present,  and 
as  long  as  we  can  get  a  few  shillings  a 
year  out  of  it  we  shall  do  so."  As  to  i^e 
objection  that  one  end  of  the  piece  is 
broader  than  the  other,  and  the  ques- 
tion about  the  weighing  machine  and 
gate  house,  I  doubt  very  much  whether 
the  Legislature  intended  that  there  should 
be  any  minute  discussion  of  the  sort,  or 
that  if  you  find  that  the  Company  have 
laid  out  a  road  five  yards  wide  when 
four  yards  would  have  been  enough,  the 
extra  yard  is  to  be  held  superfluous  and 
handed  over.  The  substantial  question 
must  be  looked  at,  as  to  the  corpm  of 
the  thing,  and  not  nice  distiuctions  as  to 
a  yard  more  or  less. 

As  to  the  part  marked  D,  I  confess  I 
had  some  doubt,  upon  this  ground,  that 
this  granary  is  no  part  of  the  railway  or 
its  works,  and  the  land,  therefore,  is  not 
required  for  the  purposes  of  the  Act,  and 
therefore  quoad  the  railway  it  is  super, 
fluous.  But  here  is  a  man  who  deals  in 
a  variety  of  articles — coke,  coals  and 
com — which  mainly  come  by  railroad, 
though  possibly  a  part  does  not  come  by 
railway  but  is  only  sent  off  by  railway. 
It  is  a  great  convenience  to  hmi  to  have 
it  there  to  store  and  sell  to  his  customers. 
What  would  be  the  consequence  of  taking 
that  away  from  the  railway  P  The  con- 
sequence would  be  that  some  further 
sheds  and  stores  would  be  required,  at 
which  these  things  could  be  unloaded 
from  the  trucks  of  the  railway  company 
into  the  carts  of  the  present  tenants,  to 
be  carried  in  the  carts  to  private  depots, 
so  that  you  would  have  two  cartings  and 
trausfers  instead  of  one.  If  the  company 
have  no  right  to  let  their  land  to  a 
tenant,  and  have  not  even  a  right  to 
have  a  granary  themselves,  the  only  re- 
sult would  be  they  would  have  to  pull 
down  this  granary  and  build  more  sheds 
of  their  own. 

As  to  the  stable,  wUoh  I  think  was  not 
quite  given  mp  by  the  pkmtiff,  r^way 
companies  mnst  hiite  horses,  and  horses 
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require  stables,  and  I  cannot  see  why 
the  defendants  should  not  haye  them. 

But  then  there  is  a  publichouse.  I 
am  sure  I  do  not  know  why,  if  a  refresh- 
ment room  is  allowable  at  a  railway 
station,  a  public-house  or  beershop  is  not, 
but  it  seems  to  me  we  need  not  determine 
a  question  of  that  sort;  for  as  I  have 
said  before  we  must  look  at  the  corpus  oi 
the  thing,  and  if  that  belongs  to  the  com- 
pany, and  there  is  anything  upon  it 
which  the  company  have  no  right  to  put 
there,  they  do  not  in  consequence  lose  the 
spot  upon  which  it  stands. 

Let  us  suppose  for  a  moment  that  there 
was  a  bona  fide  railway  shed  with  rails 
under  it,  and  suppose  under  the  shed 
they  built  a  room  or  two,  and  some  man 
kept  a  beershop  there ;  could  it  be  con- 
tended that  it  was  not  a  railway  shed 
because  there  was  a  beershop  below 
it? 

There  is  also  a  detached  piece  of  D. 
The  siding  used  by  the  plaintiff  runs 
over  it,  and  the  question  is  whether  the 
plaintiff  is  entitled  to  the  piece  of  land 
between  his  siding  and  the  railway  ?  It 
seems  to  me  that  as  the  plaintiff's  siding 
runs  over  the  land  you  cannot  go  into 
the  question  whether  the  piece  of  land 
is  wider  than  it  ought  to  be.  We  must 
deal  with  the  thing  as  a  whole,  and  it 
seems  to  me  that  the  piece  of  land  is  sub- 
stantially occupied. 

It  has  occurred  to  me  from  the  con- 
sideration  of  this  case  that  it  really  will 
be  very  difficult,  not  from  any  ill  will  on 
the  part  of  the  Judge  or  jury,  but  from 
the  nature  of  the  case,  to  come  to  the 
conclusion  that  these  small  pieces  are 
superfluous  lands.  A  witness  might  al- 
ways be  brought  to  prove  that  the  com- 
pany would  not  exchcmge  the  land  for  its 
value,  for  they  can  always  make  some 
use  of  it,  such  as  throwing  down  a  heap 
of  brick  ends,  or  other  purposes  of  that 
sort.  They  are  not  acting  as  jobbers  of 
land,  nor  using  the  land  for  an  improper 
purpose,  but  it  is  a  convenience  for  them 
to  have  these  lands  for  such  occasions  as 
may  arise  from  time  to  time. 

I  have  not  had  any  great  doubt  as  to 
the  effect  of  the  Bailway  Act,  except  in 
case  the  lands  were  put  to  a  purpose 
quite  independent  of  the  railway. 


But  I  think,  upon  consideration,  that 
even  if  they  had  no  power  to  let  the  land 
for  the  purposes  for  which  they  have  let 
it,  probably  the  result  would  be  that  ihej 
would  have  to  pull  down  the  buildings 
improperly  erected  upon  it,  and  make 
some  new  arrangement.  It  may  be  ob- 
served that  they  have  in  all  these  cases 
reserved  to  themselves  the  right  of  re- 
suming possession. 

I  have  had  some  difficulty  about  pieces 
E,  F  and  Or ;  but  it  would  be  impossible 
for  any  one  to  say  that  the  Judge  ought  to 
have  directed  the  jury  that  E  and  F  were 
superfluous  lands,  unless  he  ought  to  have 
directed  them  to  disbelieve  the  plaintiff's 
witnesses  altogether.  And,  in  my  opinion, 
he  could  not  have  said  that  the  verdict 
was  against  the  weight  of  the  evidence 
as  to  the  intended  roc^.     I  do  not  myself 
see  the  improbability  of  it.     It  is  said  ihe 
road  would  contain  thirty  feet  probably, 
and  this  piece  contains  two  acres.     But, 
considering  the  nature  of  the  ground, 
they  are  entitled  to  say  that  the  exact 
course  of  the  road  is  not  determined  on, 
and  besides  there  is  the  positive  state- 
ment that  the  company  intend  to  have 
sidings  there.     This  has  been  sworn  to, 
and  not  contradicted.     I  must  confess  I 
had  considerable  doubts  as  to  G,  for  it 
seems  that  the  old  road  is  still  in  exist- 
ence, and  the  defendants,  who  had  no 
right  to  divert  the  old  road,  might  have 
niade  a  bridge  connected  with  it  over  the 
railway.     But  then  the  extra  land  might 
have  been  required  for  the  punK>8e  of  the 
abuttals  and  approaches  to  the  bridge, 
and  therefore,  I  think,  though  what  I  am 
suggesting  may  not  exist  in  fact,  it  is  im- 
possible to  say,  as  a  matter  of  inevitaMe 
conclusion  fr^m  the  evidence  before  us, 
that  the  learned  Judge  at  the  trial  ought 
to  have  directed  the  jury  that  these  wen 
superfluous  lands.      I  think,  therefore, 
that  the  piece  upon  which  I  felt  most 
difficulty  is  on  the  same  footing  as  the 
others.    I  cannot  say  that  the  verdict 
of  the  jury  was  wrong,  and  I  cannot  say 
that  the  Judge  ought  to  have  directed 
the  jury,  or  interf(^red  with  them,  upon 
what  may  be  called  a  question  of  facts. 

As  I  said  in  Hooper  v.  Bowm&  (1), 
upon  that  which  was  treated  in  the  Conrl 
below  as  a  question  of  faot  (for  Baitm 
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BeUs  y.  Great  Eoitem  Sail.  Co.  (47»p.)*  ^^c'* 
Martin  expressly  puts  it  so),  it  would  be 
a  very  strong  measnre  for  ns  to  differ, 
without  the  most  cogent  reasons,  from 
the  decision  of  the  Gonrt  below. 

I  think,  therefore,  that  the  judgment 
should  be  affirmed. 

Bbbtt,  L.  J. — I  am  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  was 
right,  and  for  the  reasons  which  the  Court 
gave.  Being  of  that  opinion,  it  seems  to 
me  unnecessary  to  determine  the  ques- 
tion which  has  been  raised  upon  the  con- 
struction of  the  Judicature  Act,  for, 
without  venturing  at  all  to  question  what 
my  Lord  has  said,  if  this  appeal  is  to  be 
treated  in  the  way  in  which  he  has  stated, 
that  is,  the  way  in  which  the  Court  of 
Exchequer  treated  the  case,  it  is  much 
more  &yourable  to  the  plaintiff  than  the 
way  in  which  he  thinks,  in  a  more  re- 
stricted sense,  the  appeal  ought  to  be 
treated.  I  decline,  therefore,  to  give  any 
opinion  on  the  construction  of  the  Judi- 
cature Act. 

The  question  which  the  Court  of  Ex- 
chequer had  to  decide,  and  which  we  have 
to  determine,  seems  to  me  that  which  was 
stated  in  JJcH)p6ry.  Bourne  (1)  or  that  which 
was  endeavoured  to  be  stated  in  Hooper 
V.  Bowme  (1),  as  the  result  of  the  case  in 
the  House  of  Lords  of  The  Oreat  Western 
B<Ulwa/y  Company  v.  May  (2).  I  observe 
that  Lord  Justice  Bramwell  rather  put 
the  question—  that  is,  one  of  the  questions 
in  such  a  case  as  this — to  be  whether  any 
one  could  say  bona  fide  that^  although 
the  company  do  not  want  the  lands  now, 
nor  can  they  know  how  soon  they  will 
want  them,  whether  they  could  say  that 
they  know  they  will  want  them  within  a 
reasonable  time,  that  question  being  pro- 
pounded as  a  question  to  be  raised  at  the 
end  of  ten  years.  I  find  that  I  myself 
tried  to  state  the  same  proposition  thus — 
I  read  a  paragraph  from  The  Oreat 
Western  Bailway  Company  v.  May  (2),  as 
I  think  Lord  Cairns  meant  it — '*  Can  the 
tribunal  which  has  to  try  the  case,  and 
at  the  time  the  case  is  tried,  say  that  if  all 
the  facts  which  were  existing  on  the  last 
day  of  the  ten  years  had  been  known  to 
a  reasonably  skilful  and  careful  person, 
that  person  could  have  reasonably  said 
at  that  time  that  the  land  would,  by  the 
Vol.  47.— Q.B.,  C.P.,  &  Exch. 


ordinary  development  of  the  railway  or 
neighbourhood,  be  required  to  be  actually 
applied  to  the  purposes  of  the  railway 
within  a  reasonable  time."  The  need 
of  the  land  must  come  into  existence 
by  the  ordinary  development  of  the  rail, 
way  or  the  neighbourhood,  and  I  find  my 
brother  Cotton  saying  the  same  thing, 
perhaps  in  better  terms.  He  says :  '^  It 
is  sufficient  to  my  mind  if,  having  r^ard 
to  the  ordinary  and  natural  development 
of  the  traffic  of  the  line,  the  lands  are 
such  that  it  cannot  be  said  of  them  at 
the  end  of  the  ten  yeai*s  that  they  are 
not  required  for  the  purposes  of  the  un- 
dertakmg."  Therefore,  in  such  a  case 
as  this,  the  question  is,  first,  was  the 
land  originally  required  for  the  purpose 
of  the  railway ;  and,  secondly,  can  the 
tribunal  which  has  to  decide  the  case  say 
that,  at  the  end  of  ten  years,  if  all  the  facts 
had  been  known,  having  regard  to  the 
nature  and  ordinary  development  of  the 
railway  and  the  neighbourhood,  it  could 
have  been  foreseen  that  the  land  would  be 
required  within  a  reasonable  time.  That, 
therefore,  was  one  of  the  questions  which 
had  to  be  determined  in  this  case.  Now, 
it  is  somewhat  difficult  to  say  exactly 
how  the  case  was  treated  by  Baron 
Channell  at  the  trial.  The  way  in  which 
the  Lord  Chief  Baron  and  the  Court  of 
Exchequer  understood  that  he  had 
treated  the  case  at  the  trial  was,  that  he 
had  obtained  certain  findings  from  the 
jury,  and  that  then  he  had  reserved  a  case 
for  the  determination  of  the  Court  upon 
those  findings.  The  question  for  us  seems 
to  me  to  be,  whether  the  Coart  of  Ex- 
chequer were  right  in  coming  to  a  con- 
clusion, not  only  that  the  lands  were 
required  for  the  purposes  of  the  railway, 
which  the  jury  had  found,  that  is,  whether 
they  had  been  retained  bona  fide  by  those 
who  were  conducting  the  railway  after 
the  ten  years,  for  the  purposes  of  the 
railway,  but  whether  at  the  end  of  the 
ten  years,  if  all  the  facts  which  were 
known  to  the  Court  at  the  time  of  the 
trial  had  been  known,  it  might  then  have 
been  reasonably  said  that  these  lands 
would  be  required  for  the  purposes  of 
the  railway  within  a  reasonable  time. 
The  Lord  Chief  Baron,  as  it  seems  to  me, 
deals  with  that  question,  and  finds  that 
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it  ought  to  have  been  answered  in  the 
affirmative.     He    had    before    him    the 
summing  up  of  Baron  Channell,  and  that 
Bumming  up  shews  how  little  there  was 
for  the  Court  really  to  find.  Baron  Chan- 
nell told  the  jury  that  he  supposed  they 
could  have   no  doubt  that  these  lands 
were  originally  acquired  for  the  purpose 
of  the  railway.     He  told  them  that,  afber 
the  evidence,  he  thought  they  could  have 
little  or  no  doubt,  though  he  lefb  it  to 
them  to  say  whether  the  company  did  not 
retain  them  at  the  end  of  the  ton  years 
for  the  purposes  of  the  railway ;  and  he 
went  further,  and  said  that  they  could 
have  no  difficulty  after  hearing  the  evi- 
dence, in  coming  to  the  conclusion  that 
at  the  time  of  the  trial,  at  all  events,  these 
lands  were  lands  which  the  railway  com- 
pany did  want,  although   they  did  not 
want  them  immediately.     Therefore,  the 
only  remaining   question   was,    whether 
upon  the  fiobcts  then   known,  the  lands 
being  obviously  wanted  for  the  railway, 
that  could  have  been  reasonably  foreseen 
in  the  year  1864,  which  I  think  was  the 
end  of  the  ten  years.    Now,  what  does 
the  Lord  Chief  Baron  remark  about  that? 
He  remarks  what  seems  to  me  to  be  the 
first  thing  which  ought  to  occur  to  one's 
mind  in  such  cases  as  this — the  dose 
proximity  of  all  those  lands  to  a  railway 
station.     And  it  seems  to  me  that  the 
Court  ought  to  be  very  careful  how  they 
say  that  lands  close  to  a  railway  station, 
if  there  is  any  evidence  of  the  probable 
development  of  the  railway  should  be  said 
to  be  superfluons  lands,  and  not  required. 
On  a  railway  which  has  any  development 
at  all,  the  place  where  more  land  would 
be  required,  would  most  likely  be  close  to 
a  railway  station.     The  Lord  Chief  Baron 
then  notices  the  size  of  the  pieces  of  land, 
and  that  seems  to  be  a  material  conside- 
ration.    They  are  small.    It  is  not  as  if 
many  acres  had  been  bought  by  the  com- 
pany.    If  this  railway  station  wanted  any 
development  at  all,  these  lands  must  be 
taken  for  that  development,  and  there  is 
so  little  of  them  that  most  probably  the 
whole  of  them  must  be  taken  for  any 
development.     These  are  very  grave  con- 
siderations.     Therefore,     he    had    the 
opinion  of  Baron  Channell,  the  finding  of 
the  jury,  the  situation  of  the  lands,  and 


the  evidence  of  the  witnesses  who  weie 
called  at  the  trial.  Their  evidence  has 
been  criticised,  as  it  is  quite  right  and 
proper  that  it  shonld ;  but  after  all,  the 
question  is  whether  that  evidence  was 
worthy  of  credit,  or  whether  there  was 
anything  so  improbable  in  it  that  it  onffht 
to  be  rejected.  Now  I  faQ  to  see  that 
there  was.  But  even  if  my  own  opinicm 
were  not  clearly  in  the  same  direction  as 
i^t  of  the  Court  of  Exchequer,  in  my 
opinion  a  Court  of  Appeal  ought  to  be 
very  chary  indeed  of  setting  aside  a  de- 
cision of  &ct  in  the  Court  below,  unless 
they  are  x>eriectly  clear  that  that  decisian 
of  fact  is  wrong,  and  if  they  themselves 
are  left  in  doul^  they  should  not  review 
that  decision.  Here  we  have  the  decision 
of  the  jury — ^the  obvious  view  of  Baron 
Channell  upon  qnestions  which  were  not 
left  to  the  jnry,  as  it  seems  to  me — aud 
we  have  the  decision  of  three  Judges  of 
the  Court  of  Exchequer,  dealing  with 
the  questions  of  fact ;  and  I  think  that 
that  decision  ought  not  to  be  overmled 
unless  we  are  cl^ly  of  a  contrary  opi- 
nion. I  confess  that^  so  &r  from  that 
being  the  case,  I  should  have  been  of  the 
same  opinion  as  to  all  these  pieces  of 
land.  With  regard  to  the  firat  three 
pieces.  A,  B,  and  C,  it  seems  to  me  that 
there  is  nothing  to  be  said.  Objection 
was  taken  to  the  part  marked  D,  on  the 
ground  of  the  granaries  being  used  by 
the  people  who  now  have  them  for  private 
purposes.  I  shall  assume  that  the  com- 
pany have  gone  beyond  their  powers  in 
lettmg  these  granaries  to  be  used  in  the 
way  in  which  they  are ;  but  the  turning 
point  of  the  matter,  besides  the  evidence 
of  the  witnesses  tdiat  the  buildings  mi^ht 
be  wanted  by  the  company  for  the  stonii^ 
of  grain,  seems  to  me  to  be  this,  whiohis 
a  most  important  fact,  that  the  railway 
company  when  they  let  all  these  lands 
reserved  to  themselves  the  right  of  taking 
immediate  possession  at  a  fiiture  time ; 
and  it  seems  to  me  to  make  no  differenoe 
that  they  were  willing  to  make  com- 
pensation if  they  did  intake  them.  The 
important,  evidence  as  to  what  was  in 
their  minds,  is  the  fact  that  tiiiey  con- 
sidered that  they  might  at  any  time  want 
immediate  possession  of  these  landsi  and 
therefore  they  reserved  to  themselves  the 
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power  of  doing  bo.  That  seemB  to  me  to 
be  strong  eyidenoe,  to  shew  that  these 
lands  were  in  £Ekot  in  the  opinion  of  all 
competent  persons,  lands  which  might  be 
required  within  a  reasonable  time.  There- 
fore, with  regard  to  the  objections  which 
have  been  ta£:6n  to  these  granaries,  and 
to  the  pnblic-honse,  and  to  the  stables, 
and  whiekt  not,  giving  those  objections 
their  foU  effect,  and  assnming  that  it  is 
tiUra  vires  of  the  company  that  they 
should  be  used  as  they  are  now,  it  seems 
to  me  that  they  are  all  met  by  the  evi- 
dence that  the  land  might  be  wanted, 
and  by  the  fact  of  power  to  resume  pos- 
session having  been  reserved.  With  re- 
gard to  the  portions  E  and  F,  it  seems  to 
me  that  the  evidence  was  strong,  that  they 
might  within  a  short  time  be  wanted  for 
the  extension  of  the  station,  and  if  the 
station  were  extended,  then  it  was  the 
most  probable  thing  that  a  road  joining 
the  road  to  Walcott  or  to  Frenze  HaU 
might  be  very  naturally  required. 

With  regard  to  the  part  G,  my  opinion 
is,  that  it  might  very  reasonably  be  said 
that  the  railway  company  did  require  it 
on  account  of  a  doubt  (and  that  is  quite 
sufficient  to  my  mind)  as  to  what  might 
hi^pen  with  regard  to  that  road.  I  care 
not  what  was  the  strict  law  with  regard 
to  it,  there  was  sufficient  doubt  about  the 
case  in  my  opinion  to  make  it  very 
reasonable  that  the  railway  company 
should  reserve  the  whole  of  that  piece. 

With  regard  to  all  these  points,  it 
seems  to  me  that  the  Lord  Chief  Baron 
and  the  Court  of  Exchequer  dealt  with 
the  i^ts,  and  dealt  witii  the  question 
which  is  the  governing  question  in  this 
case,  and  found  that  question  of  fact  in 
fiftvourof  the  defendants.  I  think  that 
their  finding  was  right,  and  that  we 
ought  not  in  any  way  to  set  it  aside. 

Cotton,  L.  J. — The  question  which  was 
raised  as  to  what  we  were  to  consider  upon 
this  appeal,  is  one  of  very  considerable 
importance;  but  having  regard  to  the 
view  which  I  entertain,  if  the  case  is  to 
be  dealt  with  as  an  appeal  entirely  under 
the  Judicature  Act,  I  think  it  is  not 
necessary  to  give  any  opinion  upon  that 
point.  But  it  must  not  be  assumed  that 
because  I  think  the  case  is  one  where  every- 
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thing  is  open  to  us  as  it  would  have  been 
if  the  whole  proceedings  had  been  under 
the  Judicatui^  Act,  that  I  decide  against 
the  point  which  was  raised  on  behalf  of 
the  company,  that  the  appeal  having 
been,  as  it  was,  begun  before  the  Judi- 
cature Act,  and  on  a  case  framed  under 
the  Common  Law  Procedure  Act,  and 
intended  to  be  prepared  for  the  Court  of 
Exchequer  Chamber,  that  we  can  deal 
with  it  otherwise  than  that  Court  would 
have  done ;  that  is  to  say,  for  the  purpose 
of  considering  any  other  question.  But 
I  will  deal  with  it  as  if  it  had  been  en- 
tirely a  question  under  the  Judicature 
Act.  I  should  be  very  sorry  if  it  were  con- 
sidered that  anything  either  I  or  the 
Court  held  in  that  case,  which  has  so 
often  been  referred  to  of  Hooper  v. 
Bourne  (1)  was  in  any  way  inconsis- 
tent with  the  judgment  of  the  House 
of  Lords  in  The  Oreat  Western  Bailway 
Oompcmy  v.  Mwy  (2).  In  the  first 
place,  we  have  no  right  to  decide 
anything  contrary  to  a  principle  which 
has  been  laid  down  by  the  House  of 
Lords,  and  the  opinion  of  the  learned 
Judge,  the  Lord  Chancellor,  who  gave 
the  principal  opinion  in*  that  case,  is  one 
which  I  need  not  say  we  should  regard 
with  the  highest  respect  as  the  opinion 
of  a  great  lawyer.  But  none  of  us  in- 
tended to  lay  down  anything  inconsistent 
either  with  the  decision,  or  what  was  said 
by  the  Lord  Chancellor  in  that  case.  I 
think  the  principal  point  seems  to  have 
been  that  there  was  some  verbal  dif- 
ference between  his  language  and  that 
used  by  myself  and  the  other  Judges  of 
this  Court.  He  spoke  of  a  survey  being 
made,  at  the  end  of  the  ten  years  referred 
to  by  section  127,  by  the  railway  company 
for  the  purpose  of  seeing  whether  or  not 
certain  land  was  required.  Now,  in  my 
opinion,  he  did  not  mean  that  the  question 
to  be  decided  was,  whether  the  officers  of 
the  railway  company  in  making  the 
sarvey  at  the  time  then  decide  that  the 
land  was  required  :  and  for  this  obvious 
reason,  that  their  decision  would  in  no 
way  be  decisive.  What  I  thought  he 
meant,  and  still  think  he  meant  is  this, 
that  the  period  of  the  expiration  of  the 
ten  years  is  that  to  which  the  tribunal 
which  is  to   decide  the  question  must 
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look,  and  must  say  "having  regard," 
for  you  cannot  disregard  them,  "to 
the  facts  which  you  now  know,  if  any- 
one had  known  the  facts  at  that  time, 
could  it  have  been  reasonably  said  that 
in  the  ordinary  development  of  the 
railway  and  the  neighbourhood,  the  Iwid 
would  be  required  for  the  purpose  of 
the  undertaking  of  the  railway  within  a 
reasonable  time  after  the  expiration  of 
those  ten  years?"  That  really  is  the 
question  we  have  to  consider  here,  and  I 
think  one  must  deal  with  it  in  this  way : 
one  must  see  whether  or  not,  as  regards 
any  of  these  pieces  of  land,  the  learned 
Judge  ought  to  have  directed  the  jury,  as 
a  matter  of  law,  that  they  must  be  con- 
sidered as  superfluous  lands.  Can  we  say 
the  VOTdict,  assuming  it  to  be  in  favour  of 
the  railway  company,  was  one  which  was 
not  justified  ?  Can  we  see  any  evidence 
before  us  that  our  decision  ought  to  be 
that  this  land  was  superfluous  land  at  the 
end  of  the  ten  years,  or  that  there  ought 
to  be  a  new  trial  ?  In  the  first  place,  no 
doubt  there  is  the  strong  fact  here  that  a 
long  period  has  elapsed,  and  the  greater 
portion  of  the  land,  or  some  portion  of 
the  land  at  least,  has  not  been  used  for 
any  purpose  which  might  be  construed 
as  a  purpose  of  the  undertaking.  As  to 
other  parts,  there  is  this  question,  whe- 
ther or  no  the  purposes  for  which  the  lands 
were  used  then  and  are  now  used,  are 
purposes  of  the  undertaking.  As  regards 
the  non-application  of  parts  of  this  land 
to  the  purposes  of  the  undertaking,  no 
doubt  that  is  strong,  but  how  is  it 
explained?  We  find  that  it  has  not 
been  so  used  for  these  reasons: — The 
company  have  not  been  in  a  position  to 
employ  money  for  the  purpose  of  doing 
that,  which  by  construing  the  evidence 
lightly  in  the  year  1861,  or  at  least  a 
little  time  afterwards,  ought  to  have  been 
done  for  the  purpose  of  providing  for  the 
development  of  this  railway.  I  need  not 
refer  to  the  evidence,  but  both  Mr. 
Bruff,  the  late,  and  Mr.  Burt,  the  present 
traflBc  manager,  and  also  two  other  per- 
sons who  have  land  in  the  neighbourhood, 
and  hold  part  of  the  land  in  question, 
agree  that  the  traffic  has  been  largely 
increasing,  and  for  years  past  additional 
accommodation  has  been  required. 
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Then  let  us  consider  whether,  having 
regard  to  the  development  of  the  neigh- 
bourhood and  their  condition,  these  lands 
can  reasonably  be  said  to  have  been  re- 
quired, or  whether  we  ought  to  hold  that 
they  are  lands  not  required  at  that  time 
for  the  purposes  of  the  undertaking 
remembering  the  facts  which  have  been 
elicited.  It  may  be  remarked  that,  witii 
the  exception  of  F  and  G,  the  land  lies 
in  a  narrow  strip  of  the  railway  in  the 
immediate  neighbourhood  of  the  station, 
and  that  is  land  which,  if  there  is  any 
prospect  of  development,  must  naturally 
be  required.  I  thmk  I  need  not  say  any 
more  as  to  that,  except  that  I  most  en- 
tirely Bigree  with  what  was  said  by  Lord 
Justice  Bramwell.  No  doubt  the  objects 
of  the  177th  and  following  sections  were 
such  as  were  pointed  out,  but  it  would  be 
most  unfair  to  railway  companies  who, 
after  the  time  prescribed,  had  no  power 
whatever  to  acquire  land  compulsorily, 
to  say  that  though  a  great  part  of  the 
land  in  question  is  required,  and  was  land 
which  at  the  time  was  said  to  be  required 
for  railway  purposes,  they  must  part  with 
a  portion  of  it  becaase  those  purposes 
would  not  absolutely  take  the  whole  of 
the  parcel  of  land.  I  think  upon  that  I 
will  say  no  more. 

Now,  B  and  C  and  a  bit  of  D  were 
practically  given  up ;  bnt  really  that  goes 
a  great  way  towards  deciding  the  ques- 
tion as  to  the  rest  of  D,  because  we 
must  really  take  it  as  a  whole,  as  land 
in  the  neighbourhood  of  the  station 
and  inmiediately  behind  the  station, 
and  if  you  find  that  a  bit  of  D  is  c^- 
tainly  required,  if  you  find  that  in  fact 
there  are  buildings  upon  it  used  with 
the  railway,  it  requires  strong  evidence 
to  shew  that  a  part  of  D  is  super- 
fluous. In  1861,  as  I  understand  the 
evidence,  the  company  were  their  own 
agents  in  the  delivery  of  their  goods,  and 
they  then  kept  horses  in  those  stables. 
That  was  given  up  at  some  later  period, 
and  the  company  let  those  stables,  and  a 
tenant  went  into  occupation.  Bat  he 
took  the  stables  for  the  purpose  of  carry- 
ing his  goods  to  and  m>m  the  station ; 
that  is  a  railway  purpose,  and  that  would 
go  a  long  way  to  shew  that  nothing  be- 
tween that  and  the  railway  could  poedWy 
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be  considered  as  saperflnous  land.  Then 
we  have  the  ooal  tracks  and  the  granaries, 
which  all  come  within  the  same  class. 
My  opinion  as  to  these  is,  that  the 
land  occupied  in  this  way  is  not  snper- 
fluons  land.  As  I  pointed  ont  in  the 
course  of  the  argument,  railway  com- 
panies need  not  be  carriers.  They  may 
under  the  Bailway  Clauses  Act,  sec- 
tion 16,  construct  any  warehouse  and 
other  things  which  they  may  think  con- 
venient for  the  purposes  of  the  railway. 
These  were  used,  not  as  shops  and  manu- 
£EM3tories,  but  simply  as  places  in  which 
coal  and  grain  brought  along  the  railway 
were  deposited  until  it  suited  persons 
who  dexK>sited  them  there  and  brought 
them  along  the  railway  to  have  them 
sent  away.  It  would  be  very  different 
indeed  if  they  had  let  them  for  the  pur- 
pose of  an  iron  manufactory,  even  though 
the  iron  were  brought  over  the  line. 
But  there  is  nothing  to  prevent  a  railway 
company  from  allowing  any  person  who 
brings  goods  along  the  line  from  leaving 
them  as  long  as  he  pleases  at  the  station. 
What  they  do  is  simply  to  carry  the 
goods  along  the  line  and  leave  them  in 
such  a  way  as  best  to  satisfy  and  accom- 
modate their  customers.  That  I  think 
disposes  of  this  piece.  The  public-house 
is  a  little  more  doubtful,  but  we  can- 
not possibly  allow  the  plaintiff  to  recover 
the  site  of  the  public-house  if  we  see  that 
it  is  substantially  used  for  what  I  con- 
sider railway  purposes.  If  the  company 
have  been  wrong  in  spending  money  in 
that  way,  the  remedy  is  not  to  enable  the 
landowner  to  recover  the  land,  but  to 
take  proceedings  against  the  directors  for 
misapplying  the  funds  of  the  company. 
But  I  think  it  mav  be  looked  at,  as  Lord 
Justice  Bramwell  said,  as  something 
equivalent  to  a  third  class  refreshment 
room. 

Now  I  come  to  B  and  F,  about  which 
I  had  for  some  time  a  little  doubt,  bat 
that  was  before  I  heard  the  evidence.  It 
appears  to  me  that  we  cannot  disregard 
the  fact  that  a  road  and  sidings  were  re- 
quired in  1861,  and  that  these  lands  were 
orig^inally  bought  for  that  purpose,  that 
they  do  contemplate  and  did  contemplate 
using  them  for  that  purpose.  The  piece 
marked  O  does  not  seem  to  have  been 


dealt  with  separately.  It  was  such  a 
minute  portion,  that  even  if  we  had  to 
decide  in  &vour  of  the  plaintiff  upon  it, 
I  certainly  would  not  have  given  him  any 
costs,  but  having  regard  to  the  coarse 
the  case  took  at  the  trial,  and  the  matters 
which  have  been  pointed  out  by  Lord 
Justice  Bramwell,  I  think  we  are  not 
bound  to  overrule  the  decision  of  the 
Court  below,  and  to  hold  that  that  piece 
must  be  considered  as  superfluous  land, 
and,  therefore,  as  having  vested  in  the 
year  1861. 

Judgment    of   the    Court    of  Ex* 
chequer  affirmed. 


Solicitors  — Twisden,  Parker  &  Co.,  ageots  for  T. 
W.  Salmon,  DIm,  for  plaintiff;  0.  A.  Garwood, 
for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

fTHB  GUARDIANS  OF  THE  KBTNSHAM 

1878.   J    UNION  {appellants)  v,  the  quab- 
May  4. 1    dians  of  the  bedminstbb  union 
t  (respondenis). 

Poor  Law — Order  of  Bem^al — Settle- 
ment  of  Paupers  under  Sixteen — Second 
Marriage  of  Parent  — "  Widowed  Mother  " 
-^ -Divided  Parishes,  8rc,,  Act  (39  Sr  40 
Vict  c.  61),  s.  35. 

[For  the  report  of  the  ahove  case,  see 
47  Law  J.  Rep.  M.C.  73.] 


} 


AGNBW  v.  JOBSON  AND  OTHERS. 


1877. 

May  14. 
Jnne  26. 

Justice  of  the  Peace — Notice  of  Action 
—11  ^  12  Vict  c.  44.  «.  9— ^ona  Fide 
Belief  of  Authority, 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  67.'] 
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LBTHAN  V,  LATIMEB  AND 
OTHERS. 


[IN  THE  OOUBT   OF  APPEAL.] 

{Appeal  from  the  Exchequer  Dwision,) 

1878. 
Jan.  24.     / 

Libel^-^* Felon'* — Effect  of  undergoing 
Punishment — 9  Oeo,  4  c.  32.  s.  3. 

In  an  action  of  libel  for  applying  to  the 
plaintiff  the  word  "/e^"  it  is  no  Justin 
fication  to  shew  that  the  plaintiff  has  been 
convicted  of  felony,  without  shewing  thai 
he  actually  committed  the  felony. 

And  per  Brbtt,  L.  J.,an(2  Cotton,  L.  J.,  t7 
must  also  be  shewn  that  the  plaintiff  has 
not  undergone  the  punishment  awarded  to 
him  for  his  offence,  so  as  to  be  purged 
therefrom. 

Appeal  by  the  defendants  from  the  de- 
cision of  the  Exchequer  Division,  reported 
46  Law  J.  Rep.  Bxch.  766,  where  the 
&ct8  and  pleadings  are  stated. 

Oole  and  BuUen,  for  the  defendants. — 
The  learned  Jndge  at  the  trial  fonnd  that 
the  facts  jastifiea  the  defendants'  state- 
ment ;  in  &ot,  that  the  plaintiff  had  been 
convicted  of  felony.  The  9  Oeo.  4.  c. 
32.  sec.  3,  was  passed  merelv  to  enable 
persons  convicted  of  felony  wno  have  en- 
dared  their  punishment  to  give  evidence. 
The  case  of  Ouddington  v.  WUkins  (1), 
was  misunderstood  in  the  Court  below. 
It  was  pointed  out  in  Sir  Henry  Fine's 
Case  (2),  that  Cuddington,  who  had  never 
been  convicted,  was  pardoned  under  a 
general  pardon,  and  it  was  consequently 
not  known  whether  he  was  guilty  or  not ; 
but  if  he  had  obtained  a  special  pardon 
the  Court  doubted  whether  the  action 
could  have  been  maintained,  for  the  arant 
of  a  special  pardon  assumes  the  guilt  of 
the  person  pardoned. 

A,  OoUvns  (with  him  PiU'Lewis),  for 
the  plaintiff — He  referred  to  the  defini- 
tions of  ''felon"  in  the  dictionaries  of 
Johnson,  Webster,  Wharton  and  Ogilvie, 
to  shew  that  a  felon  is  defined  as  one 
who  has  committed  a  felony,  not  one 
who  has  been  merely  convictea  of  felony. 
He  was  then  stopped. 

(1)  Hob.  67,  81. 

(2)  Godb.  288. 


Brahwbll,  L.J. — ^I  am  of  opimon 
that  this  appeal  must  fail,  and  I  haye 
come  to  that  conclusion  on  a  oonsideratioii 
of  the  statements  of  claim  and  defence 
and  the  issues  raised  by  them.  I  hope  I 
need  not  protest  against  any  notion  that 
I  like  to  decide  cases  on  technical 
grounds,  but  we  must  decide  on  what  is 
alleged  and  the  probabilities  of  the  case, 
and  not  express  any  opinion  on  what  is 
not  before  us. 

I  agree  with  the  opinion  of  Blackburn, 
J.,  that  the  statement  in  the  newspaper 
of  April  24th  meant  that  the  plaintiff 
was  a  man  who  had  been  a  convicted 
felon  and  no  more,  and  not  a  thing  ao 
preposterous  as  that  he  was  a  man  under- 
going pxuushment  and  an  editor  at  the 
same  time;  and  therefore  with  submission 
to  Baron  CleasW,  I  think  the  judgment 
of  Mr.  Justice  Blackburn  as  to  that  was 
right.  But  I  think  that  the  attention  of 
Mr.  Justice  Blackburn  could  not  have 
been  called  to  the  paragraph  in  ihe  paper 
of  May  1st,  and  the  expression  "fekm 
editor"  contained  in  it.  Those  words, 
I  think,  mean  that  the  editor  was  a  per- 
son who  had  committed  felony. 

How,  then,  does  the  matter  stand  on 
the  pleadings  ?  The  plaintiff  proved  all 
the  facts  in  his  statement  of  claim,  Uiie 
defendant  pleaded  that  the  plaintiff  was 
convicted  of  felony  and  was  sentenced  to 
twelve  months'  hard  labour.  The  plain- 
tiff, in  reply,  does  not  deny  that,  but 
pleads  what  is  a  conclusion  of  law, 
namely,  the  effect  of  enduring  his  punish- 
ment. The  plaintiff,  therefore,  as  &r  as 
the  issues  of  £a.ct  are  concerned,  is  en- 
titled to  judgment.  Then  come  the  issues 
of  law.  First,  then,  as  to  the  demurrers 
to  the  statement  of  defence.  As  far  as 
they  relate  to  the  libel  of  May  1st,  I 
think  they  must  be  held  good,  as  the  plea 
sets  up  no  defence,  for  it  does  not  say 
that  the  plaintiff  was  actually  a  felon  but 
only  convicted  of  felony — Taylor  on  Evi- 
dence, 6th  ed.  §  1505.  ''It  has  been  deter- 
mined that  a  judgment  in  a  criminal 
Srosecution — nidees  admissible  in  evi- 
ence  in  the  nature  of  reputation — can- 
not be  received  in  a  civil  action  to  estab- 
lish the  truth  of  the  facts  on  which  it 
was  rendered."  The  conviction  is  no 
proof  of  the  crime,  it  is  re$  inter  alios. 
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This  view  is  supported  by  the  definitions 
of  "Felon"  and  "Felony,"  in  the 
dictionaries,  which  were  bronght  to  onr 
attention.  And  the  matter  is  so  in  point 
of  good  sense.  The  cases  are  rare,  I  am 
happj  to  say,  in  which  there  has  been  a 
wrongful  conviction,  but  such  cases  have 
been,  and  the  convicted  person  has  been 
pardoned.  It  is  right,  tiierefore,  where 
von  charge  a  man,  not  with  having 
been  convicted  of  felony,  bnt  of  having 
been  a  felon,  that  yon  shonld  prove  the 
charge  which  yon  actoaUy  make. 

It  is  clear,  then,  that  so  far  the  de- 
murrers to  the  statement  of  defence  must 
prevail.  As  to  those  which  relate  to  the 
paper  of  April  24th,  Mr.  Collins  has 
wisely  said  tiiat  he  will  not  rely  on  that 
libel,  and  so  it  is  not  necessary  to  decide 
the  point,  though  I  think  judgment 
shonld  be  for  him. 

Besides  demurring,  the  plaintiff  has  re- 
plied, and  tiie  defendants  have  demurred 
to  the  reply.  The  old  rule  must  prevail 
here,  that  where  the  plea  is  bad  all  other 
demnrrers  are  to  be  decided  for  the 
plaintiff*. 

I  .have  said  nothing  on  the  point 
wheijier  it  is  a  good  reply  to  say,  "  True, 
I  was  a  felon ;  but  I  have  suffered  my 
punishment,  and  am  one  no  longer."  On 
that  I  express  no  opinion,  as  I  do  not 
think  the  matter  is  before  us.  One  can- 
not, of  course,  but  see  the  desirability  of 
preventing  such  things  being  said  of  a 
man,  but  on  the  other  hand  part  of  the 
punishment  of  crime  is  the  opprobrium 
which  must  cling  to  one  after  conviction. 
One  cannot,  however,  but  remark  on  the 
cruelty  (I  do  not  say  it  exists  here)  of 
raking  up  such  things  against  a  decent 
man. 

Bbktt,  L.  J. — ^It  seems  to  me  that  the 
two  questions  which  arise  here  for  our 
decision,  namely,  the  demurrers,  and 
whether  there  shall  be  a  new  trial — ^must 
be  treated  differently,  and  with  the^'eatest 
respect  for  my  brother  Bramwell,  I  think 
that  the  point  which  he  declined  to  consider 
did  arise,  and  must  be  disposed  of  with 
reference  to  the  question  of  a  new  trial. 

This  case  was  not  tried  at  all,  but  when 
it  was  called  on,  Blackburn,  J.,  said  he 
knew   all  the    facts,  and  if    they    were 
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proved  he  should  direct  a  verdict  for  the 
defendants.  I  think  he  would  have  had 
no  right  to  do  so.  I  do  not  think  that 
the  &iDts  are  tied  down  by  the  pleadings, 
but  must  be  considered  as  they  actually 
existed.  The  question  as  to  the  meaning 
of  the  words  was  one  which  must  have 
been  left  to  the  jury.  What  the  learned 
Judge  said  at  the  trial  comes  to  this: 
"  Wliatever  the  jury  may  find  to  be  the 
meaning  of  the  words,  1  shall  say  that 
they  must  find  a  verdict  for  the  de- 
fendants." If  I  had  been  on  the  jury  I 
should  have  said  that  the  libel  of  April 
24th  meant  that  the  plaintiff  was  a  per* 
son  who  had  been  convicted  of  felony, 
but  I  am  not  prepared  to  say  that  a  jury 
might  not  find  the  other  way,  and  if  so, 
the  same  question  would  arise  on  both 
libels,  as  no  doubt  on  the  second  libel  the 
jury  might  find  that  the  libel  meant  that 
the  plamtiff  was  at  that  time  "  a  felon 
editor."  Now  I  do  not  think  that  the 
plaintiff  is  prepared  to  say  that  he  is  not 
guilty.  Let  us  assume  that  he  was  con- 
victed and  rightly,  but  that  it  happened 
some  time  before.  On  that  state  of  facts 
I  am  prepared  to  hold  that,  even  though 
the  defendants  proved  that  the  plaintiff 
had  been  rightly  convicted,  yet  as  he 
had  served  his  time  they  would  have 
shewn  to  defence,  and  on  the  ground 
that  as  he  had  suffered  his  punishment, 
he  was  not  at  the  time  of  the  libel  a 
felon.  I  think  the  judgment  in  Ouddvngton 
V.  Wilhina  (1),  is  an  authority  for  that ; 
the  Judges  there  say  that  they  will  hold 
so,  so  as  not  to  &vour  idle  and  injurious 
words,  dearie  v.  WUUama  (3),  is  an 
authority  the  same  way ;  and  tiie  same 
thing  is  still  more  solemnly  stated  in 
Eawkina*  Plsaa  of  the  Oroum  (book  2, 
c.  37,  s.  48).  I  agree  with  Cleasby,  B., 
and  think  that  it  is  right  that  the  doc- 
trine should  be  upheld.  That  being  the 
state  of  the  authorities  there  comes  the 
Act  of  9  Geo.  4.  c.  32,  which  makes  the 
case  still  stronger.  I  do  not  think  that 
that  Act  was  intended  to  be  confined 
merely  to  the  question  of  evidence ;  I 
think  the  legislature  deliberately  adopted 
the  view  that  no  man  should  go  on  cruci- 


(8)  Hob.  288. 
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Leyman  v,  LcOwner  (App,),  Excb, 
fying  another  for  the  rest  of    his  life 
without  any  justifiable  motive. 

At  all  events,  then,  on  the  libel  of 
May  let,  if  the  facts  had  been  proved  as 
I  have  assumed  them  to  be,  I  think  the 
learned  Judge,  instead  of  directinc^  the 
jury  to  find  a  verdict  for  the  defendants, 
would  have  been  bound  to  tell  them  to 
find  for  the  plaintiff. 

Then  as  to  the  demurrers,  I  do  not 
think  that  any  of  them  ought  to  have 
been  pleaded.  At  the  present  time  I 
think  demurrers  are  idle,  and  if  used  at 
all  should  only  be  directed  at  the  whole 
of  the  case  of  the  opposite  side. 

We  must,  however,  consider  these  as 
they  are  before  us.  As  to  the  libel  of 
May  Ist,  the  defendant  pleads  that  the 
plaintiff  has  been  convicted,  and  was  sen- 
tenced to  twelve  months'  imprisonment. 
That  will  not  suffice,  for  there  is  no 
allegation  of  the  plaintiff's  guilt,  and 
moreover,  if  what  I  have  said  before  is 
right,  the  plea  is  bad  for  not  stating  that 
the  plaintiff  has  not  served  his  imprison- 
ment. That  being  so,  we  need  not  con. 
sider  the  subsequent  demurrers. 

In  nothing  that  I  have  said  do  I  mean 
to  express  that  on  proper  occasions  a  man 
may  not  be  asked  as  to  his  past  life,  but 
I  do  think  that  where  people  will  rake  up 
the  past  misdoings  of  others  their  con- 
duct is  wicked  and  malignant,  and  per- 
haps worse  than  that  which  they  con- 
demn. 

Cotton,  L.  J. — ^The  question  is  whether 
Mr.  Justice  Blackburn  should,  if  this 
trial  had  taken  place  before  a  juiy, 
have  directed  them  as  he  said  he  should 
have  done.  Now,  whether  words  are 
libellous  or  not  is  for  a  jury  to  decide  un- 
less the  words  cannot  bear  a  libellous 
meaning.  Here,  at  any  rate  as  far  as  the 
libel  of  May  1st  is  concerned,  it  would  be 
impossible  to  say  that  the  words  could 
not  bear  a  libelleus  meaning.  I  should 
myself  be  inclined  to  differ  from  the 
Court  below  as  to  the  first  libel,  but  it  is 
unnecessary  from  the  course  the  case  has 
taken  to  decide  anything  on  that. 

As  there  must  be  a  new  trial,  I  think 
we  ought  to  express  our  opinion  on  the 
substantial  question,  namely,  what  is  the 
effect  of  the  plaintiff's  having  served  his 


time.  I  i^ree  with  Lord  Justice  Brett 
that  it  is  impossible  to  say  that  the 
statute  9  Geo.  4.  c.  32.  s.  3,  simply  had 
effect  as  to  evidence ;  the  proviso  clearly 
shews  that.  The  effect  on  my  mind  is  that 
it  is  not  libellous  to  say  that  a  man  has 
been  convicted  at  some  former  time.  I 
think  it  is  a  matter  of  public  policy  that 
one  should  not  be  prevented  from  so 
sajring,  but  it  is  quite  another  thing  to  say 
that  one  who  has  been  so  convicted  is  a 
felon;  that  would  be  actionable,  except 
there  be  a  duty  to  make  the  statement. 
I  lay  down  no  new  doctrine  in  so  saying, 
as  the  cases  shew. 

I  add  nothing  as  to  the  demurrers,  ex- 
cept to  agree  with  the  remarks  of  Lord 
Justice  Brett  as  to  the  uselessness  of  de- 
murrers, unless  they  go  to  the  root  of  the 
matter,  as  in  the  case  of  a  demurrer  to  a 
statement  of  claim  or  defence  where  no 
facts  are  pleaded  or  statements  traversed. 

Aj^eal  dismissed. 


Solicitors — Coode,  Eiiigdoii  and  Ck>ttoii,  affents 
for  J.  Daw  and  Son,  Exeter,  for  plaintiff;  Snrr, 
Gribble  and  Bunton,  agents  for  John  Walter 
Wilson,  Plymonth,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1877. 


THE  QUBBN  V.  FRENCH. 


Nov.  24. 
Dec.  1. 

1878. 
Feb.  18.; 

Highwa/y — Turnpike  Act — Boads  (xuihch' 
rised  to  he  made  by  Trustees  under  Privaie 
Act — ToUs — Completion  of  Part  of  Eoads 
— Insufficiency  of  Tolls  to  keep  Completed 
Part  in  Bepair— Statute  4s  ^  b  Vict.  c.  59 
— Application  for  Contribution  towards 
Maintenance  out  of  Highway  Bate — Juris- 
diction of  Justices, 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  74.] 
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FOWLBB  V.  KNOOP. 


1877 
Dec. 
1878 
May 

Ship  and  Shipping — BiU  of  Lading — 
18  ^  19  Vid,  e.  111.  s.  l—Liabaiiy  of 
Consignee  iiamed  in  BiU  of  Lading — 
Delivery  to  be  taken  within  Beaeonahle 
Time — Oontrad  implied  by  Law  in  BUI  of 
Lading, 

Where  there  is  no  esBpresa  stipidaHon  in 
a  biU  of  lading  it  is  an  implied  term  of  the 
contract  contained  in  U,  that  the  consignee 
named  in  the  bill  of  lading,  or  his  assigns, 
wiU  take  delivery  of  the  goods  within  a 
reasonable  time;  and  the  person  to  whom 
the  property  in  the  goods  has  passed,  by 
reason  of  such  consignmeni,  is  by  virtue  of 
the  BiOs  of  Lading  Act,  1855  (18  ^  19 
Viet.  c.  111.  s.  V),  subject  to  the  UaoUity 
so  to  take  them. 

Where  the  charterers  and  the  shippers 
are  the  same  persons,  such  contract  wUl 
stiU  be  implied  in  the  bill  of  lading,  not- 
withstanding  the  existence  of  an  express 
stipulation  in  the  charter-party,  between 
the  charterers  and  the  shipowner,  in  refe* 
renee  to  the  same  maiter. 

This  was  an  action  bronght  by  the 
owner  of  a  vessel,  called  the  Claudme, 
aminst  the  consignee  named  in  the  bill 
of  lading  of  a  carso  of  nitrate  of  soda, 
shipped  on  board  the  vessel  by  J.  Gilde- 
meister  &  Co.,  at  Iqniqae  in  Pern,  to 
recover  damages  for  ^e  detention  of  the 
vessel  at  the  port  of  discharge. 

By  charter-party,  entered  into  at  Yal- 
paraiso  on  the  11th  of  September,  1875. 
J.  Oildemeister  &  Co.  chartered  the  Ohm- 
dine  to  load  a  cargo  of  nitrate  of  soda  at 
the  port  of  Iqniqae,  and  proceed  to  a 
port  for  orders  to  discharge  in  a  safe 
port  in  the  United  Elingdom. 

The  only  material  stipulations  in  the 
charter-party  were  the  following : — 

**  Bills  of  lading  to  be  sign^  by  the 
maater,  weight  and  qnaliiy  unknown,  all 
on  board  to  be  deHvered,''  and  that  the 
vessel  should,  '*  in  such  discharge  port  as 
ordered,  deliver  the  whole  of  her  cargo  as 
fiifit  as  Ihe  custom  of  the  port  will  allow." 

On  the  19th  of  NovemDcr,  the  cargo  of 
nitrate  of  soda  was  shipped  on  beard 
V»L.  47.— Q.B.,  C.P.  k  B«cH. 


the  Olaudme,  and  consigned  to  the  de- 
fendant, who  carried  on  business  in  Lon- 
don, under  the  firm  of  Wm.  Berkefeld  & 
Co.,  and  the  following  bill  of  lading  was 
signed  by  the  master : — 

"  Shipped  in  good  order  and  condition 
by  J.  (tiidemeister  &  Co.,  on  board  the 
British  barque  Olaudine,  whereof  E. 
Jamieson  is  master,  now  lying  at  the 
port  of  Iquique,  and  bound  for  Queens- 
town  or  Fumouth  for  orders, — 5,290 
bags,  nitrate  of  soda,  weighing,  &c.,  and 
are  to  be  delivered,  in  the  like  good 
order  and  condition,  at  the  port  of  her 
final  destination  (the  act  of  God,  fire  and 
all  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigation  excepted),  unto 
Messrs.  Wm.  Berkefeld  &  Co.,  London, 
or  to  their  assigns,  he  or  they  paying 
freight  for  the  said  goods,  as  per  charter- 
party  and  average  accustomed.  In  wit- 
ness, &c,  Dat^  at  Iquique,  Nov.  19, 
1875." 

Oildemeister  A  Co.  drew  a  bill  of  ex- 
change for  5,000Z.  upon  the  defendant, 
on  account  of  the  cargo,  and  forwarded 
the  bill  of  lading  with  a  copy  of  the 
charter-party  to  the  defendant,  to  whom 
the  cargo  was  consigned  for  sale,  and  who 
thereupon  accepted  and  paid  the  bill  of 
exchange.  The  defendant  contracted  to 
sell  the  cargo  to  the  London  Banking 
Association,  at  a  price  per  ton,  delivered 
ex  ship,  and  the  London  Banking  Asso- 
ciation contracted  to  sell  the  same  to 
Bath  &  Sons  upon  similar  terms,  and 
Bath  &  Sons  contracted  in  like  manner 
to  sell  to  Jas.  Oibbs  &  Co.  The  defend- 
ant did  not  indorse  the  bill  of  lading  to 
any  of  the  purchasers  of  the  cargo,  and 
it  remained  in  his  hands. 

The  vessel  was  ordered  to  Plymouth  to 
discharge,  and  she  was  there  ready  to 
discharge  her  cargo  on  the  8th  of  April, 
1876.  The  cargo  was  delivered  upon 
orders  signed  by  the  defendant  to  the 
ultimate  purchasers,  and  the  discharge 
was  completed  on  the  27th  of  April. 

The  plaintiff  contended  that  delivery  of 
the  cargo  was  not  taken  within  a  reason- 
able time,  and  the  defendant  relied  upon 
there  being  a  custom  of  the  port  of  Ply- 
mouth to  take  delivery  of  cargoes  of 
nitrate  of  soda  at  the  rate  of  forty  tons 
per  day. 
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Fowler  v.  Knoop,  Q,B. 

At  the  trial  before  Field,  J.,  at  tbe 
Gkiildhall,  during  the  Trinity  Sittings, 
1877,  the  defendant's  counsel,  at  the  olose 
of  the  plaintiff's  case,  submitted  that 
there  was  no  liability  on  the  part  of  the 
defendant  to  the  plaintiff  to  ttke  delivery 
of  the  cargo  within  a  reasonable  or  any 
other  time.  The  learned  Judge  reserved 
this  point  for  argument  upon  the  further 
consideration  of  the  case,  and  the  jury 
found,  upon  questions  left  by  him  to 
them^ 

1st.  That  there  waa  no  such  custom 
as  alleged; 

2nd.  That  delivery  of  the  cargo  was 
not  taken  Mrithin  a  reasonable  time,  and 
that  seventy  tons  per  day  was  reasonable. 

Ajid  it  was  agreed  that  if  the  defendant 
was  liable,  the  plaintiff  was  entitled  to 
recover  for  seven  days'  detention  at 
71,  lOs,  per  day. 

Accordingly  on  the  1st  of  December, 
the  point  so  reserved  was  argued  before 
Field,  J. 

Oohen  and  Wood  Mill^  for  the  plaintiff.— 
The  first  proposition  on  the  part  of  the 
plaintiff  is  that,  in  the  absence  c^  express 
stipulation,  it  is  an  implied  term  of  the 
contract  contained  in  a  bill  of  lading, 
that  the  consignee,  or  his  assigns,  wiU 
take  deliveiy  of  the  goods  therein  men- 
tioned within  a  reasonable  time.  And 
then  secondly,  that  the  defendant  here 
being  the  consignee  named  in  the  bill  of 
lading  to  whom  the  property  in  the  goods 
passed  bv  reason  of  such  consignment,  is, 
under  the  Bills  of  lading  Act,  1855, 
subject  to  the  same  liabilities  in  respect 
of  the  goods  as  if  the  contract  contamed 
in  the  bill  of  lading  had  been  made  with 
him. 

First,  then,  the  bill  of  lading  is  a  con'* 
tract  to  take  delivery,  and  nothing  being 
said  eiEpresaljT  as  to  time^  a  reasonable 
time  is  in  tms,  as  in  any  other  oontraot, 
to  be  implied.  The  judgment  in  Ford  v. 
Ootesworth  (1)  says  that  the  contract  im- 
plied  by  law  is^  that  each  party  shaU  use 
reasonable  diligence  in  performing  his 
part  of  the  d^veiy  at  the  port  of  dis- 
charge.   Then  HUl  v.  Idle  (2)  is  ftn  au^ 

(1)  38  La^  J.  Bep.  Q.B.  at  p.  56;  8.e.  Law 
B«p.  4  03.  at  p.  13S. 

(2)  4  Campb.  327. 


thority  that  the  consignee  of  a  particular 
parcel  of  ffoods  in  a  general  ship  is  liable 
for  not  tc^ng  them  within  a  reasonable 
time.  An  element  in  estimating  what  is 
reas(mable  diligence,  would  be  the  custom 
of  the  port — itmnester  v.  Hodgson  (3). 
It  may  be  said  that  this  argument  does 
not  apply  where  there  is  a  charter-party ; 
but  the  charter-party  here  is  silent  as  to 
demurrage,  and  the  only  reference  to 
delivery  is  that  it  shall  be  "  as  inst  as  the 
custom  of  the  port  will  allow,"  which  is 
just  the  same  as  would  be  implied  ao* 
cording  to  the  pMntrfiTs  contention  in 
the  bill  of  lading.  But  the  charter- 
party  does  not  aroct  the  contract  con- 
tained in  the  bill  of  lading;  as  may  be 
seen  in  the  instance  where  the  fimight  in 
the  charter-party  is  at  one  rate  and  in 
the  bill  of  lading  at  another,  in  which 
case  the  consignee  and  indorsee  of  the 
bill  of  lading  is  only  liable  at  the  latter 
rate.  Again,  it  is  clear  that  the  consignee 
could  sue  the  shipowner  if,  on  tendering 
freight,  he  would  not  deliver ;  must  there 
not  be  a  corresponding  obligation  on  the 
part  of  the  consignee  to  take  delivery  ? — 
Hohnan  v.  Wade  (4). 

Next,  there  is  no  question  here  but  that 
a  special  property  in  the  goods  passed  to 
t^e  defexHlant,  and  that  being  so  the 
statute  applies.  The  words  '*  contract 
contained  in  the  bill  of  lading  "  extend  to 
implied  obligations — Domett  y.  Beokford 
(5).  It  is  submitted  that  the  statute 
may  be  read  as  if  the  words  were 
''created  by  the  biU  of  lading;"  and  the 
liabilities  whatever  they  may  be  of  the 
shipper  are  transferred  to  the  cansi^mee 
and  indorsee  of  the  bill  of  lading,  ^ut 
the  contract  between  the  shif^r  and  the 
shipowner  as  to  delivery  was  this  implied 
one  contained  in  or  created  by  the  bill  of 
lading.  As  therefore  the  plaintiff  does 
not  proceed  on  any  contract  implied  by 
the  receipt  of  the  goods,  but  relies  on  the 
Act  against  the  consignee  named  in  the 
bill  of  lading,  the  case  of  MoUer  v. 
Totmg  (6)  has  no  application.  The  con- 
signee is  not  to  look  to  the  charter-party 


(3)  2  Campb.  488. 

(4)  W.  K.  May  19, 1877.  p.  117. 

(5)  6KBtAd.  521. 

(6)  26  Lair  J.  Rep.  Q.B.  94 ;  B.e. 
T.  MoUer,  6  E.  4c  B.  766. 
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SB  to  terms  of  deliyeiy ;  the  bill  of  lading 
does  not  incorporate  the  charter-partj ; 
and  the  diffiooltieB  as  to  the  rights  and 
liabilities  oi  oonsigsees  and  indorsees  ap- 
pearing in  Sanders  y.  ViMBeUer  (7)  and 
SfivUh  Y.  Sievking  (8)  were  removed  by 
the  Bills  of  Lading  Act.  This  is  not  an 
action  on  demnrrage,  and  so  the  later 
eases  on  that  do  not  decide  the  present 
qaestion« 

BtUt  and  /.  0.  Mathew^  for  the  defend- 
ant.— The  pinch  of  the  case  is  the  pro- 
position thafc  the  ship^r  was  liable  to  pay 
demnrrage,  or  something  in  the  nature  of 
demurrage,  for  delaj  in  unloading ;  for  it 
is  admitted  that  without  the  statute  no 
liability  would  devolye  on  the  defendant. 
First,  then^  the  defendant  contends  that 
tibere  is  no  such  liability  on  ihe  shipper 
'  under  the  bill  of  lading,  which  is  silent  as 
to  time.  But  certainly  there  can  be  none 
when  there  is  a  oharter-parinr  whidi  con- 
tains the  contract  between  the  shipowner 
and  tlie  charterer.  The  charterer  and  the 
shipper  were  the  same  person,  and  there 
was  an  express  contract  as  to  delivery  in 
tiie  charter-party ;  this,  therefore,  cannot 
be  overridden  by  someUiing  to  be  im- 
plied in  the  bill  of  hiding.  In  MoeUer  v. 
Youmg  (6),  Parke,  B.,  says  the  charter  is 
the  contract ;  but,  if  so,  the  bill  of  lading 
would  not  contain  here  any  stipulation 
between  the  charterer  and  the  shipowner. 
Suppose  GKldemeister  made  a  contract 
ynth  the  plaintiff  to  discharge  the  ship 
within  a  certain  specified  time,  and  after- 
wards Gildemeister  took  fix)m  iiie  master  a 
ball  of  lading  by  which  the  master  promised 
to  deliver  on  payment  of  freight;  then 
suppose  that  Gildemeister  had  not  as- 
signed, and  was  himself  sued  for  not 
taking  d^very,  is  it  not  clear  that  his 
rights  and  liabilities  would  be  wholly 
under  the  charter-part^  P  The  proposi- 
tion of  the  defendant  is  therefore  this : 
When  the  charterers  and  shippers  are 
the  same  persons  no  contract  can  be 
implied  with  reference  to  any  matter 
which  is  the  subject  of  express  contract 
in  tiie  charter-party  between  the  char- 
terers and  shipowner,  and  as  sucdi  con- 
tract  cannot    be  implied    between    the 

(7)  4  03.  Rep.  260 ;  8.  c.  11  Law  J.  Rep.  Q.B. 
241. 

(8)  6  R  &  B.  689 ;  t.  c.  24  Lav  J.  Rep.  0.6. 
267. 


original  parties,  it  is  not  conlainad  in  the 
bill  of  lading ;  and  no  right  or  liability 
exists  which  can  be  tra^erred  to  the 
consignee  or  any  other  person.  The 
shipper,  therefore,  was  not  liaUe  under 
any  contract  contained  in  this  bill  of 
la^ng,  and  the  defendant  is  not  liable 
for  anything  in  the  charter-party.  In 
Oha/ppel  V.  Oomfort  (9),  Willes,  J.,  says, 
"  The  assignee  of  a  bill  of  lading  is  gene- 
rally not  Uable  for  anything  in  the  char- 
ter-party, except  as  regaras  freifirht." 
This  case,  decided  since  the  BiUs  of 
Lading  Act,  has  been  assented  to  by  later 
authorities — see  the  judgment  of  Erie, 
C.J.,  in  Fry  v.  The  Chartered  Merccuntile 
B<mk  of  India  (10),  and  the  judgment  of 
Brett,  J.,  in  Orwy  v.  Gajr  (11);  while 
there  is  no  authority  since  the  Act  for 
the  plaintiff's  contention.  Again,  i^e 
indorsement  of  the  bill  of  lading  by  tiie 
Clipper  destroys  his  liabilitv — 8murth» 
watte  V.  WiVkne  (12),  and  therefore 
the  effect  of  the  Act  is  not  to  |put  as- 
signees in  all  respects  in  the  positum  of 
the  shipper ;  at  most  they  obtain  a  de- 
feaaiUe  ri^t  and  are  subject  to  a  de- 
feasible liability. 

Cohen  in  reply. — ^As  to  the  argument  of 
the  defendant  that  an  express  contract  in 
the  o^rter-pari^  excludes  all  implied 
contracts  in  the  bill  of  lading,  that  must 
go  the  length  of  excluding  or  varying  the 
warranties  which  would  otherwise  be  im- 
plied by  law  in  the  bill  of  lading.  For 
instance,  the  implied  contract  that  the 
ship  was  seaworthy  would  be  excluded  or 
varied  by  an  express  stipulation  in  the 
charter-party  as  to  the  condition  of  the 
ship.  But  this  has  never  been  contended 
for,  and  it  is  imposaiblo  that  it  should  be. 

Cur,  adv,  imU. 

The  following  judgment  was  (on  May 
6,  1878)  delivered  by— 

FiBLP,  J. — The  question  in  this  case  is 
whether  the  defendant  is  liable  for  not 

(9)  10  Com.  B.  Rep.  N.S.  803;  s.  c.  31  Law  J. 
Rep.  O.P.  68. 

(10)  86  Law  J.  Rep.  C.P.  at  p.  312;  s.  c.  Law 
Rep.  1  C.P.  at  p.  692. 

(11)  40  Law  J.  Rep.  Q.B.  267 ;  a.  c  Law  Rap.  6 
O^.  at  p.  640. 

(12)  31  Law  J.  Rep.  C.P.  214 ;  s.  c  11  Com.  B, 
Rep.  N.S.  842. 
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taking  delivery  at  Plymouth,  within  a 
reasonable  time,  of  a  cargo  of  nitrate  of 
soda,  which  was  shipped  on  board  the 
Claudine,  at  Iquique,  by  J.  Gildemeister 
&  Co.,  under  a  charter-party,  whereby  it 
was  stipulated  that  the  vessel  should  de- 
liver the  whole  of  her  cargo  as  fast  as  the 
custom  of  the  port  would  allow,  and  in 
respect  of  which  a  bill  of  lading,  stating 
that  the  cargo  was  shipped  by  J.  Gilde- 
meister &  Co.,  who  were  the  same  per- 
sons as  the  charterers,  and  was  to  be 
delivered  unto  the  defendant  or  his  as- 
signs, he  or  they  paying  freight  for  the 
said  goods,  as  per  charter-party,  was 
signed  by  the  master.  The  defendant 
advanced  to  Gildemeister  &  Co.  5fi00l, 
on  account  of  the  cargo,  which  was  con- 
signed to  him  to  secure  the  advance  and 
for  sale,  and  it  was  admitted  on  the  ar- 
gument that  he  was  a  consi^ee  named 
m  the  bill  of  lading  to  whom  the  property 
in  the  cargo  passed. 

Whilst  the  cargo  was  afloat  the  de- 
fendant sold  it,  and  after  some  inter- 
mediate sales  the  ultimate  purchasers 
were  Jas.  Gibbs  &  Co.  The  defendant 
did  not,  however,  indorse  or  part  with 
the  bill  of  lading,  and  the  cargo  was  de- 
livered to  Messrs.  Gibbs  &  Co.  by  his 
orders.  He,  therefore,  remained  subject 
to  any  liability  which  attached  to  him  as 
the  consignee  named  in  the  bill  of  lading, 
and  it  becomes  unnecessary  to  consider 
the  point  adverted  to  by  the  Lord  Chief 
Baron  in  Leuns  v.  WKee  (13),  whether 
the  doctrine  of  Smurthwaite  v.  Wilkins 
(12)  that  the  right  of  the  consignor  to 
sue  under  the  Bills  of  Lading  Act  passes 
to  the  indorsee  with  the  mdorsement 
applies  to  the  liability  of  the  consignee, 
so  as  to  divest  his  liability  in  the  event 
of  transfer  by  him. 

Upon  the  argument  it  was  contended 
on  the  part  of  the  plaintilE  that  it  is  an 
implied  term  of  the  contract,  contained 
in  the  bill  of  lading,  that  the  consignee 
shall  take  delivery  of  the  goods  within  a 
reasonable  time;  and  that  by  virtue  of 
the  Bills  of  Lading  Act,  1855,  the  de- 
fendant to  whom  the  property  in  the 
goods  passed,  by  reason  of  the  consign- 
ment, became  liable  to  do  so. 

(13)  38  Law  J.  Bep.  Ezch.  62 ;  s.  c  Law  Rep. 
4  Ezch.  58. 


On  the  part  of  the  defendant  it  was 
contended,  first,  that  the  bill  of  lading 
did  not  contain  any  contract  to  take  de- 
livery  within  a  reasonable  time,  or  at  any 
time ;  and  secondly,  that  as  there  was  an 
express  contract  in  the  charter-party  with 
reference  to  the  disoharce  of  the  cargo, 
no  other  contract,  on  uie  part  of  the 
shippers  who  were  the  charterers,  could 
be  implied  in  the  bill  of  lading,  as  be- 
tween the  shippers  and  the  shipowner; 
and  that,  therefore,  no  liability  passed 
from  the  shippers  to  the  consignee,  under 
the  Bills  of  Lading  Act;  or,  in  other 
words,  that  the  onlv  liability  to  take 
delivery  was  under  the  charter-party,  to 
which  the  defendant  was  not  a  party. 

Upon  the  first  question,  which  I  answer 
without  reference  to  the  charter-party,  I 
am  of  opinion  that  there  is  a  contract  in 
the  bill  of  lading  by  the  consignee  to 
take  delivery.  It  is  true  that  in  one 
sense  there  is  no  express  contract  to  that 
effect  in  words,  the  only  express  stipula- 
tion being  that  the  cargo  is  to  be  de- 
livered to  the  defendant  or  his  assigns, 
he  or  they  paying  freight  as  per  charter- 
party  (the  only  term  of  the  charter-party 
which  is  incorporated  with  the  bill). 

But  delivery  b^  one  person  to  another 
is  not  an  act  which  can  be  performed  by 
one  of  them  only.  Li  ordjer  to  effect  a 
delivery,  one  ps^rtj  must  give  and  the 
other  must  take  delivery.  It  is  a  com- 
posite act  requiring  a  readiness  and  wil- 
lingness in  l^th  parties  to  the  deliveiy. 
It  IS  as  much  the  act  of  the  person  who 
takes  as  of  the  one  who  nves  delivery, 
of  the  merchant  as  of  thie  shipowner — see 
the  judgment  delivered  by  Blackbum,  J., 
in  Ford  v.  Ootesworth  (1).  I  think  thai 
the  obligation  of  the  shipowner  to  deliver, 
which  is  expressed  in  the  bill  of  lading, 
imports  an  obligation  to  take  deliveiy, 
and  that  a  contract  to  take  delivery  is  to 
be  implied  in  the  bill  of  lading. 

It  IS  clear  that  the  consignee  on  ten- 
dering freight  is  entitled  to  delivery :  it 
would  be,  I  think,  unreasonaUe  to  hold 
that  the  shipowner  has  not  a  relative 
right  to  have  the  cargo  taken  and  to  sue 
the  consignee  for  not  taking  it. 

To  hold  otherwise  would  compel  the 
owner  to  resort  to  the  charterer,  yho 
may  be,  and  often,  as  in  this  case  is,  a 
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stranger,  living  in  a  distant  part  of  the 
world,  and  to  deprive  him  of  what  in 
comparison  is  the  simple  and  natural  re- 
sort to  the  person  who  has  taken  delivery 
of  his  cargo. 

Then  within  what  time  is  delivery  to 
be  taken  ?  I  think  that  in  this,  as  in  all 
other  contracts  where  anjrthing  is  to  be 
done,  and  there  is  no  express  stipulation 
as  to  the  time  within  which  it  is  to  be 
done,  a  reasonable  time  is  to  be  implied, 
which,  in  the  present  case,  is  found  by 
the  jury  acainst  the  defendant. 

I  also  think  that  the  liabiliigr  to  take 
delivery  became  vested  in  the  defendant 
by  virtue  of  the  1st  section  of  the  Bills 
of  Lading  Act,  1855,  whereby  it  is  enacted 
that  "  every  consignee  of  goods  named  in 
a  bill  of  lading,  iio  whom  the  property  in 
the  goods  therein  mentioned  shall  pass 
upon,  or  by  reason  of  such  consignment, 
shall  have  transferred  to  and  vested  in 
him,  all  rights  of  suit  and  be  subject  to 
the  same  liabilities  in  respect  of  such 
goods,  as  if  the  contract  contained  in 
the  bill  of  lading  had  been  made  with 
himself."  It  was  argued  by  Mr.  Butt 
that,  as  there  was  an  express  contract 
in  the  charter-party  as  to  the  delivery 
of  the  cargo,  and  as  the  charterers  were 
the  shippers  of  the  cargo  mentioned 
in  the  bill  of  lading,  there  was  no  con- 
tract between  the  luiipper  and  the  ship- 
owner, contained  in  the  bill  of  lading,  as 
to  takmg  delivery,  and  no  new  contract 
was  to  be  implied. 

This  appears  to  me  to  misread  the  sta- 
tate.  The  statute  does  not  say  that  the 
contract  between  the  shipper  and  the 
shipowner  is  to  be  transfeired,  but  that 
the  liability  of  the  consignee,  in  respect 
of  the  goods,  is  to  be  the  same  as  if  the 
contract  contained  in  the  bill  of  lading 
had  been  made  with  the  consignee  him- 
self. What  is  the  object  of  taking  a  bill 
of  lading  where  there  is  a  charter-party  ? 
The  olriect  of  a  bill  of  lading  is  to  enable 
the  holder  to  sell,  or  otherwise  deal  with 
the  cargo,  and  to  transfer  the  right  to 
the  cargo  upon  the  terms  contained  in 
the  bill  of  lading,  free  from  all  rights  and 
liabilities  under  the  charter-party,  except 
80  far  as  any  term  in  it  is  incorporated  m 
the  bill  of  lading.  It  is  to  be  observed 
that  whilst  on  the  one  hand  it  is  clear 
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that  as  between  the  parties  to  the  charter 
and  the  bill  of  lading,  so  long  as  they  are 
the  parties  whose  rights  and  liabilities 
have  to  be  determined,  the  terms  of  the 
charter-party  dominate  ;  on  the  other,  it 
is  equally  clear  that  when  the  bill  of 
lading  is  in  the  hands  of  an  indorsee, 
only  those  terms  of  the  charter-party 
which  are  expressly  incorporated  bind 
the  latter ;  and  if  there  be  a  different  rate 
of  freight  provided  for,  nothing  can  be 
clearer  than  that  the  indorsee  is  liable  to 
the  bill  of  lading  and  not  to  the  charter 
freight. 

In  the  present  case,  freight  is  the  only 
term  of  the  charter-party  which  is  ex- 
pressly incorporated  in  the  bill  of  lading; 
and  I  have  to  say  what  is  the  term  of 
the  contract  contained  in  the  bill  of 
lading  which  is  to  govern  the  rate  and 
time  of  discharge. 

If  the  effect  of  the  reference  in  the  bill 
of  lading  to  the  charter-party  had  incor- 
porated the  terms  in  the  charter-party  in 
reference  to  the  mode  of  discharging,  the 
consequence  would  be  the  same ;  for  the 
jury  have  found  that  there  was  no 
special  custom  to  take  the  contract  out 
of  the  ordinary  one  of  reasonable  time, 
and  that  the  delivery  was  not  taken 
within  that  time ;  but  if ,  as  1  hold,  the 
contract  upon  which  the  defendant  is 
liable  is  that  contained  in  the  bill  of 
lading,  then  the  same  result  follows. 

My  judgment  is  that  the  contract  con- 
tained in  the  bill  of  lading  was  to  take 
deliveiT  of  the  cargo  in  a  reasonable  time 
according  to  the  custom  of  the  port  of 
discharge,  and  that  the  defendant  is  sub- 
ject to  this  liability,  not  because  it  was 
the  contract  entersd  into  between  the 
plaintiff  and  the  shipper,  but  because  it 
IS  the  contract  centred  in  the  bill  of 
lading.  I,  therefore,  give  judgment  for 
the  plaintiff  for  52Z.  10^.  and  costs,  and  I 
think  that  he  should  also  have  the  costs 
of  the  introduction  of  the  different  pur- 
chasers as  third  parties. 

Judgment  for  the  plaintiff. 


Solicitors— Stibbard,  Qibson  &  Co.,  for  plaintiff; 
W.  A.  Cmmp  &  Son,  for  defendant 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878.     1  THB   QTJEBir  V,  THE  GOVERNMENT 

May  20.  j    stock  investment  company. 

Oom^any — Voting  cU  Meetings — Demand 
of  Poll — Holding  8hare$ — Proxies  how 
used — Election  of  Director — Mandamus  to 
adnUt  Director. 

Where  hy  the  wrHcles  of  association  of  a 
company  registered  under  the  Companies 
Actj  it  was  provided^  that  ai  every  meeting 
all  questions  should  be  decided  hy  the  re- 
suit  of  a  show  of  ha^ds,  unless  immediately 
upon  such  show  of  hands  a  poll  he  duly 
w^manded  hy  shareholders  qualified  to  vote, 
and  holding  vn  the  aggregate  2,000  shares  or 
fnare, — Held,  that  the  shareholders  demand- 
ing a  poll  must  themselves  hold  the  requisite 
nwniher  of  shares^  and  that  ii  is  not  enough 
that  hy  the  possession  of  proxies  they  repre- 
sent that  numher. 

Where  a  poll  illegally  demanded  has 
resulted  in  the  defeat  of  the  candidate  for 
directorship  who  had  obtained  the  show  of 
hands  at  the  meeting^  manda/mus  will  lie 
to  admit  him  to  the  ojffice,  notwithstanding 
its  assumption  and  occupation  hy  the  can- 
didate victorious  on  the  polling. 

This  was  a  rale  for  a  mandamus  to  the 
directors  of  a  limited  company,  caHing 
on  them  to  shew  caose  why  they  shoald 
not  admit  one  Fowler  as  a  director  of  the 
company. 

At  the  annual  general  meeting  on  the 
14th  of  February,  two  of  the  directors  re- 
tired according  to  the  rules,  and  offered 
themselves  for  re-election.  Fowler  was 
also  a  candidate  for  election.  A  show  of 
hands  was  taken,  when  Fowler  obtained 
most  votes,  and  was  declared  by  the 
chairman  elected.  A  poll  was  thereupon 
demanded  by  one  of  the  directors  in 
Fowler's  presence  and  bearing.  He  rais- 
ing no  objection,  it  was  taken  on  the  21st 
of  February,  and  resulted  in  Fowler 
being  lowest  on  the  list,  and  the  other 
two  candidates  having  obtained  a  majo- 
rity  of  votes,  took  their  seats  at  the 
board,  and  had  since  acted  as  directors. 
Fowier  now  sought  to  dispute  the  vali- 
dity  of  the  poll,  and  obtomed  this  rule 
to  assert  the  validity  of  his  own  election 
by  the  show  of  hands.     The  articles  of 


aasociaiion  regulating  voting  by  show  of 
hands  and  poUing  were  the  following  :— 

Article  64. — '*  Upon  all  questioDB  at 
every  meeting  a  show  of  bimdfl  shall  in 
the  first  instance  be  taken,  and  unless 
before  or  immediately  upon  such  cbow 
of  hands  a  poll  be  duly  demanded  as 
hereinafter  mentioned,  the  question  shall 
be  decided  by  the  result  of  such  show 
of  hands." 

Article  67. — "  If  a  poll  is  demanded  by 
shareholders  qualified  to  vote,  and  hold- 
ing  in  the  aggregate  2^000  shares  or 
more,  it  shall  be  taken  in  such  manner 
as  the  chairman  shall  direct,  and  the  re- 
sult of  such  poll  shall  be  deemed  to  be 
the  resolution  of  the  company  in  general 
meeting." 

It  appeared  that  at  the  meeting  on  the 
14th  of  February,  there  were  not  present 
shareholders  holding  themselves  as  many 
as  2,000  shares,  even  putting  all  toge- 
ther ;  but  the  person  demanding  the  poll 
and  his  supporters  held  proxies  &r  in 
excess  of  that  number.  The  form  of  i^- 
pointing  a  proxy  given  in  the  articles  of 
association  was,  '*  I  appoint  A.  B.  to  be 
my  proxy  at  the  general  meeting  of  the 
companv,  and  to  vote  for  me  in  my  name 
upon  w  questions  b^re  sudi  meeting." 

L.  W.  Gave  and  Wood  EtU  shewed 
cause. — The  poU  taken  was  a  legal  one, 
and  was  demanded  at  the  proper  time; 
the  applicant  is  therefore  bound  by  the 
result  of  it.  The  provision  as  to  a  poll 
is  expressly  to  prevent  a  packed  meeting 
carrving  a  question  against  the  real  sense 
of  the  shareholders  of  the  company.  A 
proxy  can  d^nand  a  poll,  because  he  is 
appointed  to  act  in  the  stead  of  the  per- 
son appointing  him,  and  to  vote.  Then 
if  the  poll  were  not  at  the  time  lc(gally 
demanded,  it  is  now  too  late  for  Mr. 
Fowler  to  object.  He  made  no  protest 
at  the  time,  but  acquiesced,  and  took  his 
chance. 

Bray^  in  support  of  the  rule. — If  no 
poll  was  duly  demanded,  thai  by  virtue 
of  Article  64  the  question  was  decided  hv 
show  of  hands,  and  Fowl^  was  dected, 
and  there  was  no  necessity  for  a  protest 
Nor  could  the  duty  be  imposed  on  him 
of  knowing  at  the  moment  whether  the 
directors  were  violating  the  articles  of 
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asaooiation  or  not.  li  is  enough  when 
he  disoovers  it  to  assert  his  right.  Then, 
if  the  poll  has  been  illegally  taken,  and 
thefe  naa  been  a  good  previous  election 
by  show  of  hands,  the  office  is  full  only 
by  reason  of  the  illegal  votes,  and  man- 
damus will  lie  to  ac^t  the  proper  per- 
son— B0»  V.  Barker  (1),  and  The  King 
V.  The  Bedford  Level  OorporaUon  (2), 
This  was  illegal,  beoause  the  demand 
must  be  a  perscmal  demand,  and  those 
demanding  must  be  qualified  to  vote,  and 
hold  the  requisite  number  of  shares.  A 
poll  is  not  a  question,  and  a  demand  is 
not  a  vote.  Those  to  whom  the  privi- 
lege of  demanding  a  poll  is  given,  must 
tl^mselves  be  present,  and  be  qualified  as 
prescribed. 

CooKBUBN,  L.G.J. — ^It  is  not  without 
considerable  regret  that  I  think  that  this 
rule  must  be  made  absolute,  because  I 
cannot  help  seeing  that  the  applicant, 
although  on  a  show  of  hands  at  a  limited 
meeting  he  was  the  £iivoured  candidate, 
yet  on  the  sense  of  the  company  at  large 
being  taken,  he  evidently  was  not  the 
choice  of  the  majority.  At  the  same 
time  I  think  the  case  is  sufficiently  made 
out  to  have  the  matter  put  on  record  for 
further  explanation. 

It  turns  on  the  oonstruction  of  the 
67tb  article,  read  in  conjunction  with 
the  64th.  Now  the  latter  says,  "  Upon 
all  questions  at  every  meeting  a  show  of 
hands  shall  in  the  first  instance  be  taken, 
and  unless  before  or  inmiediately  upon  such 
show  of  hands,  a  poll  be  duly  demanded 
as  hereinafter  mentioned,  the  question 
shall  be  decided  by  the  result  of  such 
show  of  hands."  That  article  provides 
for  the  taking  of  the  poll,  but  it  must  be 
duly  demanded,  and  we  are  referred  to 
the  67th  article  to  see  what  a  due  demand 
is.  I  think  that  Mr.  Bray  is  right  when  he 
says  that  the  poll  must  be  demanded  by 
shareholders  present  at  the  meeting,  qua- 
lified to  vote,  and  holding  in  the  aggre- 
gate 2,000  shares.  For  although  it  is 
true  that  the  proxies  are  entitied  to  vote, 
yet  here  the  poll  is  to  be  demanded  by 
shareholders  present,  and,  as  I  think  we 


must  read  it,  themselves  qualified  to  vote, 
and  holding  in  the  aggregate  2,000 
.shares.  I  do  not  think  that  a  share- 
holder holds  shares,  where  he  only  holds 
proxies.  Without,  therefore,  putting  a 
larger  construction  on  Article  67  than  I 
think  the  language  fdl)  v  warrants,  I  am  of 
opinion  that  the  shareholders  demanding 
a  poll  must  be  persons  themselves  pre- 
sent,  and  holding  the  requisite  number 
of  shares.  The  rule  will  be  made  abso- 
lute on  these  grounds,  in  order  that  the 
facts  may  be  put  on  record. 

MsLLOR,  J. — I  have  come  to  the  same 
conclusion,  though  after  some  hesitation,, 
because  I  thought  that  the  object  of 
making  the  show  of  hands  conclusive  in 
the  first  instance  was  to  determine  ques- 
tions of  no  very  vital  interest  or  import- 
ance. But  when  I  see  that  Article  67 
says  that  a  demand  for  a  poll  made  im- 
mediately after  a  show  of  hands  must  be 
made  by  shareholders  in  the  way  pre- 
scribed, it  becomes  necessary  to  see  that 
the  demand  is  duly  made. 

If  the  shareholders  are  not  present, 
they  cannot  make  a  demand ;  they  must 
be  qualified  to  vote,  and  as  I  agree  with 
my  Lord  that  we  must  insert  the  word 
"themselves"  before  "holding,"  they 
must  themselves  hold  2,000  shares.  Were 
the  meaning  otherwise,  the  article  might 
very  well  have  said,  "  holding  or  by  proxy 
representing,"  as  the  distinction  between 
acting  in  person  or  by  pro^  appears 
continually  in  the  articles.  Coming  to 
this  conclusion,  therefore,  and  being  satis- 
fied that  there  is  authoritv  for  a  manda- 
mus issuing  where  the  office  is  full,  but 
only  by  reason  of  a  vote  which  cannot  be 
upheld,  I  think  that  this  rule  should  be 
made  absolute. 

Bide  absolute. 


Solicitors — Hargrove  &  Co.,  for  prosecutor ;  Carr, 
Bannister  &  Co.,  for  defendants. 


(2) 


8  Burr. 
6  East  356. 
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1878.      1 
May  28     f       bobbbtson  v.  howabd. 

Practice — Writ  specially  Indorsed — De^ 
mwrrer  to  Indorsement-Judicature  Act, 
1875,  Order  XXL  Rule  4 ;  Order  XXVIII, 
B/ulel. 

A  writ  with  a  special  indorsement  which 
has  been  deliverea  in  Ueu  of  a  statement  of 
claim  is  equivalent  to  ordinary  pleading. 

ThereforCy  where  the  'plaintiff  specially 
indorsed  his  writ  with  a  claim  shewing 
no  cause  of  action,  giving  notice  under 
Order  XXL  rule  4,  that  the  special  in- 
dorsement was  the  statement  of  cLoA/m^  the 
defendant  was  allowed  to  demur. 

Writ  specially  indorsed  as  follows : — 
The  plaintiff's  claim  is  lOOZ.  amount  of 
money  owing  by  the  defendant  to  the 
plaintiff  npon  an  agreement  or  under- 
taking given  by  the  defendant  to  the 
plaintiff  on  the  12th  day  of  September, 
1876. 

The  following  are  the  particulars  of 
plaintiff's  claim : — 

1876.  To  amount  owing  upon  an 
Feb.  25.  agreement  or  undertaking 
given  by  the  defendant 
to  the  plaintiff  on  the 
12th  day  of  September, 
1876    .     .    .     .     •    £100 

The  following  is  a  copy  of  such  agree- 
ment or  undertaldng : — 

''Liverpool,  Sept  12. 
"  To  Mr.  Bobertson. 

**  Dear  Sir, — I  ame  to  give  you  the 
sum  of  one  hundred  pounds  in  tne  event 
of  getting  the  contract  for  plumbing, 
painting  and  glazing  of  hotel,  baths,  &c., 
to  be  built  at  New  Brighton. 

"T.Howard." 

The  defendant  did  not  dispense  with  a 
statement  of  claim,  and  the  plaintiff  de- 
livered a  notice  under  Order  XXI.  rule 
4,  to  the  effect  that  his  claim  was  that 
which  appeared  by  Uie  indorsement  on 
the  writ. 

To  this  writ  so  specially  indorsed  the 
defendant  demurred. 


B.  F,  TwrneTy  for  the  defendant,  in  sup. 
port  of  the  demurrer,  contended  that 
under  Order  XXI.  rule  4,  the  special 
indorsement  on  the  writ  must  be  con- 
sidered as  equivalent  to  a  statement 
of  claim,  and  that  the  agreement  set  out 
in  the  special  indorsement  shewed  no 
consideration  for  any  promise  by  the  de- 
fendant to  pay  the  1002. 

Ohannell,  for  tho  plaintiff,  contended 
that  the  demurrer  was  misconceived,  and 
that  the  proper  course  for  the  defendant 
to  take  was  to  apply  for  an  order  for  the 
plaintiff  to  deliver  a  statement  of  claim, 
and  not  to  demur  to  the  notice,  and  that 
the  indorsement  on  the  writ  containing 
the  allegation  that  the  money  is  owing  on 
the  agreement  sufficiently  alleged  that 
the  plaintiff  performed  the  services  which 
were,  in  fact,  the  consideration  for  the 
agreement. 

LiKDLST,  J. — The  point  here  raised  is 
of  importance  so  &r  as  it  affects  the 
practice.  The  question  for  determination 
is,  whether  a  writ  specially  indorsed  is 
equivalent  to  pleading,  and  can  be  de- 
murred to.  I  am  of  opinion  that  the 
language  of  Order  XXI.  Rule  4,  renders 
the  special  indorsement  on  the  writ  for 
all  purposes  the  same  as  a  statement  of 
claun,  and,  therefore,  I  cannot  say  that  it 
cannot  be  demurred  to^Order  AXVllL 
Rule  1.  It  is  conceded  that  this  pleading 
does  not  shew  a  consideration  for  the 
agreement,  therefore  the  demurrer  must 
be  allowed. 

Under  the  circumstances  1  think  that 
the  costs  should  be  costs  in  the  cause, 
and  that  the  plaintiff  should  have  leave 
to  deliver  a  statement  of  claim. 

Demurrer  allowed. 


Solicitoni— Mihie,  Biddle  &  Mellor,  t^ts  for  W. 
Duckworth,  Mancheeter,  for  plaintifr;  J.  &  R. 
Qole,  agents  for  Lawrence,  Dixon  &  Oix  Liver- 
pool, for  defendant. 
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March  1 


spondenU)  v.  cundy  and 
OTHSBS  ((ippellcmts). 


Contract — Sale  of  Goods — False  Pre* 
tences — Bona  fde  Purchase  by  Third  Party 
— Passing  of  Property, 

Goods  were  supplied  by  the  plaintiffs  to 
one  Blenkam^  wTw  had  taken  premises  at 
87,  Wood  Sireety  and  in  ordering  the  goods 
had  signed  his  name  in  such  a  way  as  to 
induce  the  plaintiffs  to  heUeve  that  he  was 
a  meniber  of  a  weU-knoum  firm  of  Blenki/ron 
A-  Sons,  in  Wood  Street.  For  this  fraud 
Blenkam  was  tried^  amd  convicted  of  ob- 
taining  the  goods  under  false  pretences. 
Before  his  conviction  the  defendants  Had 
hof^estly  bought  the  goods  in  question  froni 
himy  and  had  sold  them  again.  In  an 
action  for  conversion  of  the  goods^ — 

Held  (affirmng  the  decision  of  the  Court 
of  Appeal)  y  that  the  property  in  the  goods 
did  not  pass  from  the  plaintiffs^  who  were 
consequently  entitled  to  recover  their  value 
from  the  defendants. 

This  was  an  appeal  from  a  decision  of 
the  Gonrt  of  Appeal,  reported  46  Law  J. 
Rep.  Q.B.  233;  8.  c.  Law  Rep.  2  Q.B. 
Diy.  96,  reversing  the  decision  of  the 
Queen's  Bench  Division,  reported  45  Law 
J.  Rep.  Q.B.  381 ;  s.  c.  Law  Rep.  1  Q.B. 
Div.  348. 

The  action  was  bronght  bj  Messrs. 
Robert  Lindsaj  A  Company,  who  were 
linen  mannfactnrers  at  Belfast,  against 
Messrs.  Cundy  for  the  conversion  of  250 
dozen  handkerchiefs.  At  the  trial  before 
Blackburn,  J.,  at  the  Michaelmas  Sittings, 
1874,  in  Middlesex,  it  appeared  that  one 
Alfred  Blenkam,  in  1873,  hired  a  room  on 
the  third  floor  of  a  comer  house,  No.  37, 
Wood  Street,  Cheapside,  the  entrance  of 
which  was  in  Love  Lane,  and  wrote  cer- 
tain letters  to  Messrs.  Lindsay,  by  the 
first  of  which  he  proposed  to  order,  and 
by  the  others  of  which  he  did  order,  large 
quantities  of  handkerchiefs.  The  letters 
had  a  printed  heading,  **  37,  Wood  Street, 
Cheapside.  Entrance,  second  door  in 
Love  Lane,"  and  were  signed  "  A.  Blen- 
kam &  Co.,"  so  as  to  look  like  *' A.  Blen- 
karon  &  Co."  There  was  a  well-known 
firm  of  long  standing  carrying  on  busi- 
Voi*  47.-0.3.,  CJP.  &  ExcH. 


ness  at  No.  123,  Wood  Street,  under  the 
style  of  "  William  Blenkiron  &  Sons." 
One  of  the  members  of  Messrs.  Lindsay's 
firm  had  in  former  years  had  dealings 
with  "  William  Blenkiron  &  Sons,"  and 
knew  them  to  be  a  firm  of  high  credit 
and  respectability.  Messrs.  Lindsay  ac- 
cordingly wrote  several  letters  addressed 
to  Messrs.  Blenkiron  &  Co.,  37,  Wood 
Street,  and  forwarded  goods  to  the  same 
address,  heading  the  invoices  ''Messrs. 
Blenkiron  &  Co.,  London,  bought  of 
Robert  Lindsay  &  Co."  The  fraud  was 
afterwards  discovered,  and  Blenkam  was 
indicted  and  convicted  in  April,  1874,  of 
obtaining  the  goods  by  false  pretences. 
In  the  meantime  Messrs.  Cimdy  had 
bought  of  Blenkam  250  dozen  hajidker- 
chie&,  and  had  resold  them  to  difierent 
persons  before  the  fraud  was  discovered. 

Messrs.  Lindsay  thereupon  brought  this 
action  against  Messrs.  Cundy  for  con- 
version of  the  handkerchiefs.  At  the 
trial  the  jury,  in  answer  to  questions  put 
by  the  learned  Judge,  found,  in  effect, 
that  the  defendants  had  bona  fide  pur- 
chased the  handkerchiefs  from  Blenloum, 
and  that  they  were  part  of  the  handker- 
chiefs forwarded  to  "  Messrs.  Blenkiron 
&  Co.,  37,  Wood  Street,"  by  the  plain- 
tiffs.  The  leamed  Judge  reserved  the 
question  for  the  Court  whether,  on  the 
facts  and  findings,  the  action  was  main- 
tainable. The  Queen's  Bench  Division 
held  that  the  action  could  not  be  main- 
tained^  and  ordered  judgment  to  be  en- 
tered for  the  defendants.  On  appeal  this 
decision  was  reversed  by  the  Court  of 
Appeal,  and  judgment  entered  for  the 
plaintiffs. 

From  this  decision  the  defendants 
brought  the  present  appeal. 

The  Solieitor-General  (Sir  H.  Giffard) 
and  Mr,  Benjamin  (Mr,  B.  Francis  Wil' 
liams  with  tiiem),  for  the  appellants. — 
The  main  question  in  this  case  is  whe- 
ther or  not  the  property  in  the  goods 
passed  from  the  respondents.  This  was 
a  case  of  obtaining  goods  by  false  pre- 
tences, and  Blenkun  was  convicted  of 
that  offence.  The  distinction  between 
larceny  and  false  pretences  is  that  in 
the  latter  case  there  is  no  aspoHavit, 
or  in  other  words,  that  the  property  does 
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not  pass,  thoagh  the  possessioii  does  pass. 
The  respondents  clearly  intended  to  enter 
into  and  carry  out  a  contract  with  the 
person  who  inyited  them  to  do  so,  and 
who  carried  on  business  at  37,  Wood 
Street,  though  that  person  was  in  fact 
different  from  the  person  they  be- 
lieved him  to  be.  There  was  therefore  an 
intention  on  the  part  of  the  respondents 
to  part  with  the  property.  It  may  be 
admitted  that  the  intention  was  induced 
by  fraud,  but  under  that  inducement  they 
did  deal  with  a  person  actually  carrying 
on  business  at  37,  Wood  Street.  It  may 
well  be  that,  as  between  the  respondents 
and  Blenkam,  the  former,  on  discovering 
their  mistake,  might  have  avoided  their 
contract ;  but  the  contract  was  voidable, 
not  void,  and  until  the  option  has  been  ex- 
ercised it  must  be  regarded  as  an  existing 
contract,  so  that  if  in  the  meantime  the 
goods  are  passed  on  to  third  parties  the 
property  in  them  passes,  and  the  vendors 
cannot  follow  the  goods.  If  A.  represents 
himself  as  the  agent  of  B.,  then  the  ven- 
dor intends  to  pass  not  the  property  but 
only  the  possession  or  custody  of  the 
goods  to  iu,  and  accordingly  the  goods 
can  be  followed,  as  was  held  in  Hwrdman 
V.  Booth  (1)  ;  but  it  is  otherwise  where, 
as  in  the  present  case,  A.  says  he  is  B., 
and  obtams  goods  on  faith  of  that 
representation.  The  credit  was  given  to 
Blenkam,  and  steps  were,  in  i£e  first 
instance,  taken  against  hun  to  recover 
the  price  of  the  goods,  indicating  that  he 
was  regarded  by  the  respondents  as  their 
debtor.  Where  goods  are  parted  with 
by  an  agent  in  excess  of  his  authority 
they  can  be  followed  into  the  hands  of 
third  parties — The  Quemi  v.  Middletwi  (2), 
but  where  there  is  an  intention  to  pass 
the  property,  as  distinguished  from  mere 
possession  in  goods  which  pass  by  de- 
livery, followed  by  delivery  by  a  person 
having  authority  to  deliver,  then  the 
property  in  the  ^oods  does  pass.  This 
principle  is  recognised  in  all  the  Courts — 
rease  v.  Oloahec  (3).    The  purchase  of 

(1)  1  Hurl.  &  C.  803;  s.  c.  82  Law  J.  Rep. 
Exch.  105. 

(2)  42  Law  J.  Rep.  M.C.  73 ;  8.  c.  Law  Rep.  2 
O.C.R.  88. 

(8)  86  Law  J.  Rep.  P.O.  66 ;  s.  c.  Law  Rep.  1 
P.C.  219. 


the  goods  from  Blenkam  by  the  appel- 
lants was  honest  and  bonafide^  and  ought 
not  to  be  set  aside.  If  this  had  been  a 
case  of  larceny,  then  under  30  &  31  Vict 
c.  35,  s.  9,  any  money  found  on  Blenkam 
would  have  been  handed  over  to  the  ap- 
pellants, but  the  case  being  one  of  false 
pretences  no  such  application  to  the 
Court  could  have  been  made.  The  rea- 
son of  this  is  that  the  Legislature  con- 
sidered that  there  was  no  necessity  to 
give  such  relief  in  a  case  of  fieilse  pre- 
tences where  the  property  would  not  pass 
and  the  innocent  purchaser  would  keep 
the  goods,  but  that  it  was  necessary  to 
make  such  provision  in  cases  of  larceny 
where  the  goods  would  be  taken  back  by 
the  originsS  owner. 

Mr.  A.  WUls  and  Mr.  FuUarton^  for  the 
respondents. — If  the  property  in  these 
goods  passed  at  all  it  must  have  been  by 
virtue  of  a  contract,  but  there  cannot  be  a 
contract  without  the  consensus  of  two 
minds  to  the  same  thing.  Here  there  was 
no  such  consensus,  and  consequently  no 
contract — BouUon  v.  Jones  (4).  The  &ci 
that  the  repudiation  of  any  contract  did 
not  take  {uace  till  i^fier  the  goods  had 
been  made  over  to  third  paraes  does 
not  affect  the  question — Kingsford  v. 
Merry  (5).  A  mistake  as  to  the  subject- 
matter  is  fatal  to  a  contract ;  so  also  a 
mistake  as  to  the  identity  of  a  jMurty  to 
the  contract.  Here  there  was  no  con- 
tract with  William  Blenkiron  &  Sons, 
for  they  knew  nothing  of  the  matter. 
Nor  was  there  any  contract  with  Blen- 
kam, for  the  respondents  had  no  inten- 
tion to  deal  with  ^^"1,  and  he  obtained  by 
fraud  possession  of  goods  intended  not  for 
him  but  for  other  persons.  This  is  not  a 
case  of  a  voidable  contract ;  there  was  no 
contract  whatever  to  be  avoided.  It  fol- 
lows that  the  appellants  took  the  goods 
subject  to  all  the  infirmity  of  Blenkam's 
title. 

The  SoUcUor-Oeneral  in  reply. 

The  Lord  Chancellob. — ^We  have  in 
this  case  to  discharge  a  duty  which  is 
always  a  disagreeable  one  for  any  Coort, 

(4)  2  Hurl.  &  N.  664;  s.  c.  27  Law  J.  Bep. 
Exch.  117. 

(6)  1  Hurl.  &  N.  608;  s.  c  26  Urn  J.  Bep. 
Exch.  88. 
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namely,  to  determine  as  between  two 
parties,  both  of  whom  are  perfectly  inno- 
cent, upon  which  of  the  two  the  conse- 
qnences  of  a  fraud  practised  upon  both 
of  them  must  fcJl.  In  discharging  that 
duty  your  Lordships  can  only  apply  rigo- 
rously the  settled  rules  of  law.  With 
regard  to  the  title  to  personal  property, 
the  settled  and  well-known  rules  of  law 
may,  I  take  it,  be  thus  expressed : — By 
the  law  of  our  country  the  purchaser  of 
a  chattel  takes  the  chattel,  as  a  general 
rule,  sub^'ect  to  what  may  turn  out  to  be 
certain  infirmities  in  the  title.  If  he 
purchases  the  chattel  in  market  overt  he 
obtains  a  title  which  is  good  against  all 
the  world ;  but  if  he  does  not  purchase 
the  chattel  in  market  overt,  and  if  it 
turns  out  that  the  chattel  has  been  found 
by  the  person  who  professed  to  sell  it, 
the  purchaser  will  not  obtain  a  title  good 
as  against  the  real  owner.  If  it  turns 
out  that  the  chattel  has  been  stolen  by 
the  person  who  professed  to  sell  it,  the 
purchaser  will  not  obtain  a  title.  If  it 
turns  out  that  the  chattel  has  come  into 
the  hands  of  the  person  who  professed  to 
sell  it  by  a  de  facto  contract— -that  is  to 
say,  a  contract  which  has  purported  to 
pass  the  property  to  him  from  the  owner, 
then  the  purchaser  will  obtain  a  good 
title,  even  although,  afberwards,  it  should 
appear  that  there  were  circumstances 
connected  with  the  contract  which  would 
enable  the  original  owner  of  the  goods  to 
reduce  it  and  to  set  it  aside,  because  these 
circumstances  so  enabling  the  original 
owner  to  reduce  the  contract  and  set 
it  aside  will  not  be  allowed  to  interfere 
with  a  title  for  valuable  consideration 
obtained  by  a  third  party  during  the 
interval  while  the  contract  remained 
unreduced. 

The  question  therefore  in  the  present 
case  resJly  becomes  a  very  short  and 
simple  one  :  Was  there  any  contract 
which,  with  regard  to  the  goods  in  ques- 
tion in  this  case,  had  passed  the  property 
in  the  goods  from  the  Messrs.  Lindsay  to 
Alfred  Blenkam  P  If  there  was  any 
contract  passing  that  property,  even 
although  Uiat  contract  might  afterwards 
be  open  to  a  process  of  reduction  upon 
the  ground  of  fraud,  still,  in  the  mean- 
timei  Blenkam  might  have  conveyed  a 
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good  title  for  valuable  consideration  to 
the  present  appellants. 

There  are  two  observations  bearing 
upon  the  solution  of  that  question  which 
I  desire  to  make.  In  the  first  place,  if 
the  property  in  the  goods  in  question 
passed  it  could  only  pass  by  way  of  con- 
tract. There  is  nothing  else  which  could 
have  passed  the  property.  The  second 
observation  is  this.  Your  Lordships  are 
not  here  embarrassed  by  any  conflict  of 
evidence,  or  any  evidence  whatever  as  to 
conversations  or  acts  done;  the  whole 
history  of  the  transaction  lies  upon  paper. 
The  principal  parties  concerned,  tne  re- 
spondents and  Blenkam;  never  came  into 
contact  personally ;  everything  was  done 
by  writing.  What  has  to  be  judged  of, 
and  what  the  jury  in  the  present  case 
had  to  jud^  of,  was  merely  the  conclu- 
clusion  to  be  derived  from  that  writing 
as  applied  to  the  admitted  £Etcts  of  the 
case. 

Now  dischargifig  that  duty  and  answer- 
ing that  question,  what  the  jurors  have 
found  is  m  substance  this :  They  have 
found  that  by  the  form  of  the  signatures 
to  the  letters  which  are  written  by  Blen- 
kam, by  the  mode  in  which  his  letters 
and  his  applications  to  the  respondents 
were  made  out,  and  by  the  way  m  which 
he  left  uncorrected  the  mode  and  form  in 
which  in  turn  he  was  addressed  by  the 
respondents,  that  by  all  these  means  he 
led,  and  intended  to  lead,  the  respondents 
to  believe,  and  they  did  believe,  that  the 
person  with  whom  they  were  communi- 
cating was  not  Blenkam,  the  dishonest 
and  irresponsible  man,  but  was  a  well- 
known  and  solvent  house  of  Blenkiron  & 
Ck>.,  doing  business  in  the  same  street. 
These  things  are  found  as  matters  of 
fact,  and  they  are  placed  beyond  the 
range  of  dispute  and  controversy  in  the 
case. 

If  that  is  so,  what  is  the  consequence  P 
It  is  that  Blenkam  was  acting  here  just 
in  the  same  way  as  if  he  had  forged  the 
signature  of  Blenkiron  &  Co.,  the  respec- 
table firm,  to  the  applications  for  goods, 
and  as  if,  when  in  return  the  goods  were 
forwarded  and  letters  were  sent  accom- 
panying them,  he  had  intercepted  the  goods 
and  intercepted  the  letters,  and  had  taken 
possession  of  the  goods  and  of  the  letters 
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which  were  addressed  to  and  intended 
for,  not  himself,  but  the  firm  of  Blen- 
kiron  t&  Go,  Stoting  the  matter  shortly 
in  that  way,  I  ask  the  question,  how  is  it 
possible  to  imagine  that  in  that  state  of 
things  any  contract  could  have  arisen 
between  the  respondents  and  Blenkam, 
the  dishonest  man  ?  Of  him  they  knew 
nothin£^,  and  of  him  they  never  thought. 
With  him  they  never  intended  to  deal. 
Their  minds  never  even  for  an  instant 
rested  upon  him,  and  as  between  him 
and  them  there  was  no  consensus  of 
mind  which  could  lead  to  any  agreement 
or  any  contract  whatever.  As  between 
him  and  them  there  was  merely  the  one 
side  to  a  contract,  where,  in  order  to 
produce  a  contraci^  two  sides  would  be 
required.  With  the  firm  of  Blenkiron  & 
Co.  of  course  there  was  no  contract,  for 
as  to  them  the  matter  was  entirely  un** 
known,  and  therefore  the  pretence  of  a 
contract  was  a  &ilure.  The  result  there- 
fore is  that  your  Lordships  have  not  here 
to  deal  with  one  of  those  cases  in  which 
there  is  de  facto  a  contract  made  which 
may  afterwards  be  impeached  and  set 
aside  on  the  ground  of  fraud,  but  you 
have  to  deal  with  a  case  which  ranges 
itself  under  a  completely  different  chapter 
of  law — ^the  case,  namely,  in  which  the 
contract  never  comes  into  existence.  That 
being  so,  it  is  idle  to  talk  of  property 
passing.  The  property  remained,  as  it 
originally  had  been,  the  property  of  the 
respondents,  and  the  title  which  was  at- 
tempted to  be  eiven  to  the  appellants 
was  a  title  which  could  not  be  given  to 
them. 

I  therefore  move  that  this  appeal  be 
dismissed  with  costs,  and  the  judgment 
of  the  Court  of  Appeal  affirmed. 

Lord  BLitherlbt. — I  have  come  to  the 
same  conclusion.  The  real  question  we 
have  to  consider  here  is  this — whether  or 
not  any  contract  was  actually  entered  into 
between  the  respondents  and  a  person 
named  Alfred  Blenkam,  who  imposed  upon 
them  in  the  manner  described  in  the  ver- 
dict of  the  jury ;  the  case  that  was  tried 
being  one  as  between  the  allied  vendors 
and  a  person  who  had  purchased  from 
Blenkam. 

Now  the  oase  was  simply  this,  as  put 


by  the  learned  Judge  in  the  Court  below : 
it  was  most  carefully  stated,  as  one  might 
expect  it  would  be  by  that  learned  Judge. 
"  la  it  made  out  to  your  satisfaction  that 
Alfred  Blenkam,  with  a  fraudulent  in- 
tention to  induce  customers  generally, 
and  Mr.  ThomsQn  in  particular,  to  give 
him  the  credit  of  the  good  character 
which  belonged  to  William  Blenkiron  & 
Sons,  wrote  those  letters  in  the  way  you 
have  heard  and  had  those  invoices  headed 
as  you  have  heard  ?  "  and  further,  **  did  he 
actually  by  that  fraud  induce  Mr.  Thom- 
son to  send  the  goods  to  37,  Wood 
Street?" 

Both  these  questions  were  answered 
in  the  affirmative  by  the  jury.  The  result 
was  that  there  were  letters  written  by  a 
man  endeavouring  by  contrivance  and 
frtiud,  as  appears  upon  the  face  of  the 
letters  themselves,  to  obtain  the  credit  of 
the  well-known  firm  of  Blenkiron  &  Co., 
of  Wood  Street.  That  was  done  by  a 
felsification  of  the  signature  of  the  Blen- 
kirons,  writing  his  own  name  in  such  a 
manner  as  that  it  appeared  to  represent 
the  signature  of  that  firm.  He  headed  the 
letters  in  that  way  in  order  that  by  this 
device  he  might  represent  himself  to  the 
respondents  as  Blenkiron  of  Wood  Street. 
He  did  that  purposely,  and  it  is  found 
that  he  induced  the  respondents  by  that 
device  to  send  the  goods  to  Blenkiron  of 
Wood  Street.  I  apprehend  therefore  that 
if  there  could  be  said  to  have  been  any 
sale  at  all  it  frdled  for  want  of  a  pur- 
chaser. The  sale,  if  made  out  upon  such 
a  transaction  as  this,  would  have  been  a 
sale  to  the  Blenkirons  of  Wood  Street  if 
they  had  chosen  to  adopt  it,  and  to  no 
other  person  whatever — ^not  to  this  Alfr^ 
Blenkam,  with  whom  the  respondents 
had  not,  and  with  whom  they  did  not 
wish  to  have  any  dealings  whatever. 

It  appears  to  me  that  the  case  is  thus 
brought  completely  within  the  authority 
of  Hardman  v.  Booth  (1),  where  it  was 
held  that  there  was  no  real  contract 
between  the  parties  by  whom  the  goods 
were  delivered  and  the  concoctor  of  the 
fraud,  who  obtained  possession  of  them, 
because  they  were  not  sold  to  him. 
Exactly  in  the  same  way  here,  there  was 
no  real  contract  whatever  with  Alfi^ 
Blenkam ;  no'  goods  had  been  delivered 
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to  anybody  except  for  the  pnrpose  of 
transferring  the  property  to  Blenkiron, 
not  Blenkam ;  therefore  the  case  is  really 
in  substance  the  case  of  Hardman  y. 
Booth  (1)  over  again. 

My  attention  has  been  called  to  a  case 
which  seems  to  have  been  decided  on 
exactly  the  same  principle  as  Hardman  y* 
Booth  (1),  and  it  is  worth  while  referring 
to  it  as  an  additional  authority  upon  that 
principle  of  law.  It  is  the  case  of  Hig- 
gone  v.  Barton  (6).  There  one  Dix,  who 
had  been  the  agent  of  a  responsible  firm 
that  had  had  dealings  with  the  plaintiff 
in  the  action,  was  dismissed  by  his  em- 
ployers. He  concealed  that  dismissal 
from  a  customer  of  the  firm,  the  plaintiff 
in  the  action,  and  haying  concealed  the 
dismissal  continued  to  obtain  goods  from 
him  stdll  as  acting  for  the  firm.  The 
goods  were  delivered  to  him,  but  it  was 
held  that  the  delivery  was  not  to  any 
person  whatever  who  had  purchased 
the  goods.  The  goods,  if  purchased  at 
all,  would  have  been  purchased  by  the 
firm  for  which  this  man  had  acted  as 
agent ;  but  he  had  been  dismissed  firom 
the  agency.  There  was  no  contract 
therefore  with  the  firm;  there  was  no 
contract  ever  intended  between  the  ven- 
dors of  the  goods  and  the  person  who 
had  professed  to  purchase  the  goods  as 
the  agent  of  that  firm,  and  the  conse- 
quence was  there  was  no  contract  at  all. 
There,  as  here,  the  circumstance  occurred 
that  an  innocent  person  purchasing  the 
goods  from  the  person  with  whom  there 
was  no  contract  was  obliged  to  suffer  the 
loss.  The  point  of  the  case  is  put  so 
shortly  by  Chief  Baron  Pollock  that  I 
cannot  do  better  than  adopt  his  reason- 
ing : — *'  There  was  no  sale  at  all,  but  a 
mere  obtaining  of  goods  by  false  pre- 
tence^.  The  property,  therefore,  did  not 
pass  out  of  the  plamtiffs."  The  other 
Judges,  Barons  Martin,  Bramwell  and 
Watson,  concurred  in  the  judgment. 

Here,  I  say,  exactly  as  in  those  cases 
of  JELardman  v.  Booth  (1)  and  Higgona  v. 
Burton  (6),  there  was  no  sale  at  all. 
There  was  a  false  representation  made  by 
Blenkam,  by  which  he  s^ot  goods  sent  to 
him  upon  applications  Drom  him  to  be- 

(6)  26  Law  J.  Bep.  Ezch.  342. 


come  a  purchaser,  but  upon  invoices 
made  out  to  the  firm  of  Blenkiron  &  Co. 
But  no  contract  was  made  with  Blenkam, 
nor  was  any  contract  made  with  Blenkiron 
&  Co.,  because  they  knew  nothing  at  all 
about  it^  and  therefore  there  could  be  no 
deUvery  of  the  goods  with  intent  to  pass 
the  property. 

We  have  been  much  pressed  with  an 
ingenious  mode  of  putting  the  case  on 
the  part  of  the  oounsel  who  have  argudd 
with  eminent  ability  for  the  appellants  in 
this  case;  namely,  suppose  this  fraudulent 
person  had  gone  himself  to  the  firm  from 
whom  he  wished  to  obtain  the  goods,  and 
had  represented  himself  as  a  member  of 
one  of  the  largest  firms  in  London ;  sup- 
pose that  on  his  making  that  representa- 
tion the  goods  had  been  delivered  to  him. 
I  am  very  far,  at  all  events  on  the  pre- 
sent occasion,  from  seeing  my  way  to 
this,  that  the  goods  being  sold  to  him  as 
representing  that  firm  he  could  be  treated 
in  any  other  way  than  as  an  agent  for 
that  firm.  Or  suppose  he  had  said,  *^  I 
am  as  rich  as  that  firm ;  I  have  transac- 
tions as  large  as  that  firm;  I  have  as 
large  a  balance  at  my  bankers ;  *'  then  the 
sale  would  have  been  a  sale  to  a  fraudu- 
lent purchaser  on  fraudulent  representa- 
tions, and  a  sale  which  would  have  been 
capable  of  being  set  aside,  but  still  a  sale 
would  have  been  made  to  the  person  who 
made  those  &lse  representations,  and  the 
parting  with  the  goods  in  that  case  might 
possibly — ^I  say  no  more— have  passed 
the  property. 

But  this  case  is  entirely  different.  The 
whole  case,  as  represented  here,  is  this — 
from  beginning  to  end  the  respondents 
beUeved  they  were  dealing  with  Blenk- 
iron A  Co. ;  they  made  out  their  invoices 
to  Blenkiron  &  Co. ;  they  supposed  they 
sold  to  Blenkiron  &  Co. ;  they  never  sold 
in  any  way  to  Alfred  Blenkam,  and  there- 
fore Alfred  Blenkam  cannot  by  so  ob- 
taining the  goods  have  by  possibility 
made  a  good  title  to  a  purchaser  as 
against  the  owners  of  the  goods,  who 
had  never  in  any  shape  or  way  parted 
with  the  property,  nor  with  anything 
more  than  the  possession. 

Lord  Penzance. — The  findings  of  the 
jury  in  this  case   coupled  with  the  evi- 
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denoe,  warrant  your  Lordships  in  con- 
cluding that  the  following  are  the  cir- 
cumstances under  which  the  respondents 
parted  with  their  goods.  Whether  by  so 
doing  they  passed  the  property  in  them 
to  Alfred  Blenkam  is,  I  conceive,  the 
real  question  to  be  determined. 

The  respondents  had  never  seen  or  even 
heard  of  Alfred  Blenkam  when  they  re- 
ceived a  letter,  followed  by  several  others, 
signed  in  a  manner  whi6h  was  not  abso- 
lutely clear,  but  which  the  writer  intended 
them  to  take,  and  which  they  did  take, 
to  be  the  signature  of  a  well-known  house 
of  Blenkiron  &  Co.,  which  in  fact  carried 
on  business  at  129,  Wood  Street.  The 
purport  of  these  letters  was  to  order  the 
goods  now  in  question.  The  house  of 
Blenkiron  &  Co.  was  known  to  the  re- 
spondents, and  it  was  also  known  that 
they  lived  in  Wood  Street,  though  the 
respondents  did  not  know  the  number. 
The  respondents  answered  these  letters, 
addressing  their  answers  to  Blenkiron  & 
Co.  in  Wood  Street,  but  in  place  of 
No.  123  they  directed  them  to  No.  37, 
which  was  the  number  given  in  the  letters 
as  the  address  of  that  firm.  In  the  result 
they  sent  off  the  goods  now  in  dispute, 
andaddressed  them,  as  they  had  addressed 
their  letters,  to  Blenkiron  <fc  Co.,  No.  37, 
Wood  Street,  London.  It  is  not  doubted 
or  disputed  that  throughout  this  corres- 
pondence, and  up  to  and  after  the  time 
that  the  respondents  had  despatched  their 
goods  to  London,  they  intended  to  deal, 
and  believed  they  were  dealing  with 
Blenkiron  &  Co.,  and  with  nobody 
else.  Nor  is  it  capable  of  dispute  that 
when  they  parted  with  the  possession  of 
their  goods  they  did  so  with  the  inten- 
tion that  the  goods  should  pass  into  the 
hands  of  Blenkiron  &  Co.,  to  whom  they 
addressed  these  goods.  The  goods,  how- 
ever, were  not  delivered  to  Blenkiron  & 
Co.,  to  whom  they  were  addressed,  but 
found  their  way  to  the  hands  of  Alfred 
Blenkam,  owing  to  the  number  in  Wood 
Street  being  given  as  No.  37  in  place  of 
No.  123,  a  mistake  which  had  been  pur- 
posely brought  about  by  the  writer  of 
the  letters,  as  I  have  before  mentioned, 
who  was  Alfred  Blenkam,  and  who  had 
an  office  or  room  at  No.  37,  Wood  Street. 
In  this  state  of  things  it  is  not  denied 


that  the  contract  or  dealing  which  the 
respondents  thought  th^  were  entering 
into  with  Blenkiron  &  Co.,  and  in  fulfil- 
ment of  which  they  parted  with  their 
goods,  and  forwarded  them  to  what  they 
thought  was  the  address  of  that  firm,  was 
no  contract  at  all  with  them,  seeing  that 
Blenkiron  &  Co.  knew  nothing  of  the 
transaction.  But,  say  the  appeUants,  it 
was  a  contract  with,  and  a  good  delivery 
to  Alfred  Blenkam,  so  as  to  pass  the 
property  in  the  goods  to  that  individual, 
although  the  goods  werQ  not  addressed 
to  him  and  the  respondents  did  not  know 
of  his  existence. 

I  am  not  aware  that  there  is  any  de- 
cided case  in  which  a  sale  and  delivery 
intended  to  be  made  to  one  man  has  been 
held  to  be  a  sale  and  delivery  so  as  to 
pass  the  property  to  another,  against  the 
intent  and  will  of  the  vendor.  And  if 
this  dkunot  be,  it  is  difficult  to  see  how 
the  contetition  of  the  appellants  is  to  be 
maintained.  It  was  indeed  argued  that 
as  the  letters  and  goods  were  addressed 
to  No.  37  instead  of  No.  123,  this  consti- 
tuted a  dealing  with  the  person  whose 
office  was  at  No.  37.  But  to  justify  this 
argument  it  ought  at  least  to  be  diewn 
that  the  respondents  knew  that  there  was 
such  a  person,  and  that  he  had  offices 
there ;  whereas  the  contrary  is  the  &ct, 
and  the  respondents  only  adopted  the 
number  because  it  was  given  as  the  ad- 
dress in  letters  purporting  to  be  signed 
"  Blenkiron  &  Co." 

I  am  unable  to  distinguish  this  case 
in  principle  from  that  of  Hardnum  v. 
Booth  (1),  to  which  reference  has  been 
made.  In  that  case  Edward  Gandell, 
who  obtained  possession  of  the  plaintiff's 
goods,  pretended  to  have  authority  to 
order  goods  for  Thomas  GandeU  A 
Co.,  which  he  had  not,  and  then  inter- 
cepted the  goods  and  made  away  with 
them.  The  Court  held  that  there  was  no 
contract  with  Thomas  Gktndell  &  Co.,  as 
they  had  given  no  authority,  and  none 
with  Edward  Gandell,  who  had  ordered 
the  goods,  as  the  plaintiffs  never  intended 
to  deal  with  him.  In  the  present  case 
Alfred  Blenkam  pretended  that  he  was^ 
and  acted  as  if  he  was,  Blenkiron  db  Co., 
with  whom  alone  the  vendors  meant  to 
deal.  No  contract  was  ever  intended  with 
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him,  and  the  contract  which  was  intended 
fisdled  for  want  of  another  party  to  it.  In 
principle  the  two  cases  seem  to  me  to  be 
quite  alike.  Another  case  of  a  similar 
kind  is  that  of  Higgons  y.  Bwrton  (6),  to 
which  similar  reasoning  was  applied. 

Hypothetical  cases  were  pat  in  ai|pi- 
ment,  in  which  a  vendor  was  supposed  to 
deal  personally  with  a  swindler,  believing 
him^  to  be  some  one  else  of  credit  and 
stability,  and  under  this  belief  to  have  ac- 
tually delivered  goods  into  his  hands.  I 
do  not  think  it  necessary  to  express  an 
opinion  upon  the  possible  effect  of  some 
cases  which  I  can  imagine  to  happen  of 
this  character,  because  none  of  such  cases 
can,  I  think,  be  paralleled  with  that  which 
your  Lordships  have  now  to  decide ;  for 
in  the  present  case  the  respondents  were 
never  brought  personally  in  contact  with 
Alfred  Blenkarn.  All  their  letters,  al- 
though received  and  answered  by  him, 
were  addressed  to  Blenkiron  &  Co.,  and 
intended  for  that  firm  only,  and  finally, 
the  goods  in  dispute  were  not  delivered 
to  hun  at  all,  but  were  sent  to  Blenkiron 
&  Co.,  though  at  a  wrong  address. 

This  app^  ought  therefore,  in  my 
opinion,  to  be  dismissed. 

LoBD  OoBDON  concurred. 

Judgment  appealed  against  affirmed^ 
and  appeal  dismissed  with  costs. 


Solidton — C.  O.  Humphrey  &  Son,  forappeUanto; 
Ashont,  Morris  &  Co.,  for  respondents. 
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Feb.  28.  / 

Mwiidpod  Corporation  Act — Borongh 
Fund — Fines  made  ^^  payable  to  her  Ma- 
jesty  "  by  subsequent  Act, 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  103.] 


RAWLINS  V,   BIGGS. 


.  [IN  THE   COMMON  PLEAS  DIVISION.] 

1878.     \ 
April  6.  / 

Landl-ord  and  Tenant — Covenant  to  pay 
aU  BateSf  8fc, — Expense  of  Drainage — 
Public  Health  Ad,  1875. 

The  plaintiff  let  certain  houses  to  the 
defendant  for  a  term  of  years,  and  the  de- 
fmdcmt  covenanted  to  pay  the  rent  toiihout 
any  deduction  except  land  tax  and  land- 
lord's property  tax,  and  he  also  covenanted 
to  pay  "  all  and  all  manner  of  taxes,  rates, 
charges,  assessments  and  impositions  what- 
soever (except  as  aforesaid),  at  any  time 
during  the  said  term  to  be  charged,  assessed 
or  imposed  on  tJie  said  premises  thereby 
demised,  or  in  respect  thereof  or  of  the  said 
rent  as  aforesaid,  by  authority  of  Par- 
liament or  otherwise  howsoever  J' 

An  urban  sanitary  authority  for  the  dis- 
trict within  which  the  houses  were  situate, 
required  the  plaintiff,  under  the  Public 
Health  Act,  lS75,  to  abate  a  nuisance  aris- 
ing from  the  drains  of  the  said  houses,  and 
for  that  purpose  to  construct  proper  and 
sufficient  drains,  and  the  defendant  having 
reused  to  execute  su>ch  works  or  to  pay  far 
the  same,  the  plaintiff  executed  them  accord- 
ing to  the  directions  of  the  said  sanitary  au- 
thority, and  then  sued  the  defendant  for  the 
expense  incurred  in  executing  such  works: — 

Held,  that  the  plaintiff  was  not  entitled  to 
recover  the  same,  as  it  was  not  a  charge  im- 
posed by  the  Act  upon  the  premises  but  on  the 
landlord  personally,  and  loas  therefore  not 
within  the  terms  of  the  defendants  covenant. 

The  statemeut  of  claim  was  as  follows : — 

1.  The  plaintiff  is  the  lessor  and  the 
defendant  is  the  lessee  of  certain  houses 
and  premises  known  as  No.  119  and  121, 
London  Street,  Beading,  in  the  connty  of 
Berks. 

2.  By  an  indenture  of  lease,  bearing 
date  the  20th  day  of  October,  1873,  the 
plaintiff  demised  we  said  houses  and  pre- 
mises to  the  defendant  for  the  term  of 
twenty-one  years,  from  the  29th  day  of 
September  preceding,  subject  to  the  cove« 
nants  and  conditions  therein  contained. 

3.  The  defendant  thereby  covenanted 
to  pay  to  the  plaintiff  during  the  said 
term  the  yearly  rent  of  66^.,  without  any 
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deduction  or  abatement  except  land  tax 
and  landlord's  property  tax. 

4.  And  the  defendant  also  covenanted 
thereby  firom  time  to  time  to  pay  and 
discharge  all  and  all  manner  of  taxes, 
rates,  charges,  assessments  and  imposi- 
tions whatever  (except  as  aforesaid),  then 
or  at  any  time  or  times  during  the  said 
term  to  be  charged,  assessed  or  imposed 
on  the  said  premises  thereby  demised  or 
in  respect  thereof,  or  of  the  said  rent  as 
aforesaid,  by  authoriiy  of  Parliament  or 
otherwise  howsoever. 

5.  The  defendant,  from  the  date  of  the 
said  indenture  and  during  the  month  of 
May,  1877,  has  been  and  still  is  the  occu- 
pier of  the  said  houses  and  premises. 

6.  On  the  14th  day  of  May,  1877,  the 
urban  sanitary  authority  for  the  borough  of 
Reading  and  for  the  district  within  which 
the  said  houses  and  premises  were  and 
are  situated,  pursuant  to  the  provisions 
of  "the  Public  Health  Act,  1875,"  duly 
gave  notice  to  the  plaintiff  that  the  sani- 
tary authority  being  satisfied  of  the  ex- 
istence of  a  nuisance  injurious  to  health 
at  and  upon  *the  said  houses  and  premises, 
arising  from  the  bad  condition  of  the 
drains  upon  the  said  premises  and  from 
the  want  of  sufficient  drains,  thereby 
required  the  plaintiff  within  six  weeks 
from  the  service  of  the  said  notice  to 
abate  the  same,  and  for  that  purpose  to 
construct  a  proper  and  sufficient  covered 
drain  or  drains  emptying  into  the  sewer 
of  the  said  sanitary  authority  for  the 
effectual  drainage  of  the  said  houses  and 
4)remises,  and  to  empty  and  cleanse,  and 
further  fill  up  and  deodorise  and  arch  over 
the  existing  cesspools. 

7.  And  the  said  notice  farther  stated 
that  if  the  plaintiff  made  default  in  com- 
plying therewith,  summary  proceedings 
would  be  taken  to  enforce  ike  abatement 
of  the  said  nuisance,  and  to  recover  costs 
and  penalties  incurred  thereby. 

8.  Upon  the  receipt  of  the  said  notice  the 
plaintiff  required  the  defendant  to  execute 
the  said  works  or  to  pay  the  costs  thereof, 
but  the  defendant  refused  to  execute  the 
said  works  or  to  pay  for  the  same,  and 
denied  his  liability  in  respect  thereof. 

9.  Thereupon  and  in  order  to  prevent 
any  further  proceedings,  the  plaintiff  by 
his  servants  and  agents  executed  the  said 


works  according  to  the  said  notice,  and 
to  the  plans  and  directions  of  the  said 
sanitary  authority. 

10.  The  plaintiff  has  paid  for  the  exe- 
cution of  the  said  works  the  sum  of  25Z. 

The  plaintiff  claims  the  said  sum  of 
25L  and  interest  thereon  from  the  date  of 
payment  till  judgment. 

Demurrer. 

OoocZtnon  appeared  to  support  the  de- 
murrer, but  die  Court  called  on 

McGcUl,  for  the  plaintiff,  to  support  the 
statement  of  claim. — Sweet  v.  Segar  (1) 
is  in  point.  There  the  expense  of  drain- 
age works  done  upon  the  premises  under 
the  authority  of  the  Metropolitan  Local 
Management  Act,  18  &  19  Vict.  c.  120, 
was  held  recoverable  under  a  covenant  to 
pay  "all  such  parliamentary,  parochial 
and  county,  distnct  and  occasioiud  levies, 
rates,  assessments,  taxes,  charges,  impo- 
sitions, burthens,  duties  and  services 
whatsoever,  as  during  the  term  should  be 
taxed,  assessed  or  imposed  upon  or  in 
respect  of  the  premises  or  any  part  there- 
of.'' The  case  of  TidsweU  v.  WUswarih 
(2)  will  be  relied  upon  by  the  defendant, 
but  that  case  is  distingaishable  from  the 
present  one.  There  a  local  improvement 
Act  had  imposed  the  duty  on  the  landlord 
of  paving  a  street  which  was  to  his  ad- 
vantage as  improving  his  property,  and 
being  a  personal  duty  on  the  landlord,  it 
was  held  not  to  come  within  a  covenant 
by  the  tenant  to  pay  "all  taxes,  rates, 
assessments  and  impositions  payable  in 
respect  of  the  demised  premises."  That 
case  was  explained  and  commented  upon 
by  the  learned  Judges  who  decided  the 
subsequent  case  of  Thompson  v.  Lapworih 
(3),  which  last  case  is  an  authority  for 
the  plaintiff.  There  the  landlord,  having 
been  compelled  to  pay  a  certain  propor- 
tion of  the  expense  of  paving  a  new  street 
under  the  Metropolis  Management  Acts, 
was  held  entitled  to  recover  the  money  so 
paid  from  the  tenant,  who  had  covenanted 
to  pay  "  all  taxes,  rates,  duties  and  assess- 
ments "  which  should  be  taxed,  &a,  ^oa 


(1)  2  Com.  B.  Rep.  N.S.  119. 

(2)  36  Law  J.  Rep.  CJ».  103 ;  s.  c  Law  R^ 
2  C.P.  326. 

(3)  37  Law  J.  Rep.  C.P.  74;  8.  c.  LawIUp.3 
CJB.  149. 
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the  tenant)  or  landlord  of  the  premises  iif 
respect  thereof." 

[LiNDLBT,  J. — Is  there  any  clanse  in  the 
Pnblic  Health  Act,  1875,  which  makes 
the  expense  of  doing  these  works  a  charge 
on  the  premises  P] 

Sections  94, 95  and  96  enable  the  local 
anthority  to  serve  a  notice  on  the  owner 
or  ooonpier  of  the  premises  on  which  the 
nnisance  arises  requiring  him  to  abate 
the  same,  and  they  further  enable  the 
justices  to  make  an  order  requiring  tbe 
notice  to  be  complied  with ;  and  by  sec- 
tion  104,  the  costs  and  expenses  of  making 
and  carrying  the  order  into  effect  are  re- 
coverable from  the  person  on  whom  the 
notice  is  served. 

[LiNDLET,  J. — That  makes  it  like  a 
personal  debt.  I  see  nothing  in  the  Act 
which  makes  it  a  charge  on  the  pre- 
mises.] 

The  257th  section  declares  that  the 
local  authority  may  recover  the  expenses 
and  interest  "  from  any  person  who  is  the 
owner  of  such  premises  when  the  works 
are  completed  for  which  such  expenses 
have  been  incurred,  and  until  recovenr  of 
sucli  expenses  and  interest,  the  same  shall 
be  a  charge  on  the  premises  in  respect  of 
which,  they  were  incurred."  In  Orosse  v. 
Baw  (4)  the  expense  of  connecting  the 
house  drains  with  the  main  sewer,  which 
the  local  board  of  the  district  were  em- 

Eowered  to  recover  from  the  owner  of  the 
oose,  was  held  to  be  an  expense  which 
the  lessee  was  bound  to  pay  under  a 
covenant  to  pav  *'all  rates,  assessments 
and  outgoings  imposed  upon  the  pre- 
mises or  any  part  thereof,  or  upon  the 
landlord  or  tenant  in  respect  thereof,  or 
on  the  rent  thereby  reserved.''  So  in 
the  present  case,  the  expense  of  making 
the  drain  necessary  to  abate  the  nuisance 
is  an  imposition  on  the  demised  premises, 
**  or  in  respect  thereof,"  within  the  mean- 
ing  of  the  defendant's  covenant.  If  the 
plaintiff  is  entitled  to  recover  the  amount 
of  this  expense  in  any  way  it  is  sufficient 
to  support  the  present  claim,  and  he  is 
entitled  to  recover  it  as  money  paid  to 
the  defendant's  use. 

(4)  43  Law  J.  Rep.  £xch.  144 ;  8.  c.  Law  Rep. 
9  £bcch.  209. 
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Ooodmcmy  for  the  defendant. — The  pre- 
sent case  is  not  distinguishable  from  that 
of  Tidswell  v.    WitmoHh  (2).     In   the 
present  case  the  Public  Health  Act,  1875, 
has  cast  the  burthen  of  abating  the  nui- 
sance on  the  landlord,  since  the  nuisance 
was  one  arising  from  want  of  a  structural 
convenience,  for  the  notice  is  to  construct 
a  proper  and  sufficient  covered  drain; 
and  by  the  94th  section  it  is  expressly 
provided  "  that  where  the  nuisance  arises 
from  want  or  defective  construction  of 
any    structural    convenience,"    ''notice 
under  that  section  shall  be  served  on  the 
owner."  Though  it  is  no  doubt  competent 
by  contract  to  transfer  to  the  tenant  the 
obligation  which  tbe  Legislature  may  have 
imposed  on  the  landloid,  yet  the  words 
having  that  effect  must  be  clear.     Here 
there  are  no  such  words.     Thompson  v. 
Lapworth  (3)  is  distingaishable  from  the 
present  case,  as  there  there  was  the  word 
"duties"  as  in  Sweet  v.  Segar  (1),  and 
also  the  words  ''  imposed  on  the  tenant  or 
landlord."    The  case  of  Bird  v.  Elwes  (5) 
was  the  converse  of  tbe  present  case.  There 
by  the  agreement  of  letting  the  landlord 
agreed  to  pay  and  discharge  "  all  rates, 
taxes,  tithes  and  other  charges,  payable 
in  respect  of  the  said  premises  during  the 
said  tenancy,"  and  a  piece  of  ornamental 
part  of  the  demised  premises  having  by 
the  accumulation  of  foul  mud  become  a 
nuisance,  the   local  board  obtained  an 
order  of  the  justices,  under  the  Nuisances 
Removal  Act,  1855,  aeainst  the  tenant 
for  the  removal  of  sucm  nuisance.    The 
tenant  did  the  necessary  work  for  such 
removal,  and  sued  the  landlord  for  breach 
of  the  said  agreement,  but  the  Court  of 
Exchequer  held  that  the  landlord  was  not 
liable,  as  the  expense  of  removing  the 
nuisance  was  not   a  charge  within  the 
meaning  oi  the  agreement. 

LiNDLET,  J. — I  am  of  opinion  that  this 
demurrer  should  be  allowed.  I  think  it 
is  impossible  to  distinguish  this  case  from 
that  of  Tidswell  v.  WUsworth  (2).  The 
question  turns  on  the  true  construction 
of  the  defendant's  covenant.  [Theleumed 


(6)  87  Law  J.  Rep.  Exch. 
3  Exch.  226. 


91 ;  8.  c.  Law  Bep. 
8  R 
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Judge  read  the  covenant  in  paragraph  3, 
and  also  the  covenant  in  paragraph  4>  of 
the  plaintiff's  statement  of  claim.]     Now 
the  plaintiff  (the  landlord)   must  shew 
that  the  money  which  he  seeks  to  recover 
in  this  action  comes  within  the  words  of 
this  last  covenant  as  being  a  rate,  charge 
or  imposition  charged  "  on  the  said  pre- 
mises thereby  demised,  or  in  respect  there- 
of or  of  the  said  rent."    Now  tiiis  mono^ 
is  not  charged  on  the  premises,  and  it 
cannot  be  brought  within  those  words  of 
the  covenant.     It  is  obvious  that  the  Act 
only  makes  the  expenses  a  charge  on  the 
premises  in  favour  of  the  local  board,  and 
as  a  remedy  given  to  the  board  to  enable  it 
to  recover  such  expenses  from  the  owner. 
Then,  not  being  charged  on  the  premises, 
is  the  money  sought  to  be  recovered  a 
charge  in  respect  of  the  premises  P     The 
difficulty  is  in  what  sense  it  is  at  all  a 
charge.    I  have  looked  through  most  of 
the  sections  of  the  Act,  and  at  all  those 
to  which  my  attention  has  been  caUed, 
and  to  my  mind  the  whole  scheme  of  the 
enactment,  with  reference  to  this  matter, 
is  to  cast  the  duty  of  making  sufficient 
drains  upon  the  landlord.    If  he  performs 
that  daiy  it  is  not  a  charge  in  respect  of 
the  premises  or  of  the  rent,  it  is  a  per- 
sonal duty  cast  on  the  landlord,  and  it 
appears  to  me  that  the  covenant  is  similar 
to  and  within  the  meaning  of  the  cove- 
nant iQ  Tidewdl  v.  WUsworth  (2),  and 
that  I  cannot   distinguish  the  present 
from  that  case.    Then  &e  cases  of  Thomp^ 
son  V.  Lapworth  (3)  and  Orosse  v.  Eaw 
(4)  are  relied  upon  on  behalf   of   the 
plaintiff.    In  Thompson  v«  Lapworth  (3) 
the  language  of  the  covenant  was  more 
extensive  than  it  is  here,  and  the  Court 
in  that  case  took  great  care  to  distinguish 
it  from  that  of  Tidswell  v.  WitswoHh  (2), 
and  the  ground  of  the  distinction  was 
that  in  Thompson  v.  Lapworth  (3)  it  was 
impossible  to  get  over  the  large  words  bv 
wluch  the  tenant  covenanted  to  pay  b1\ 
duties  which  should  "  be  imposed  on  the 
tenant  or  landlord."    Those  words  are 
not  in  the  covenant  in  the  present  case, 
and  it  is  for  that  reason  that  I  cannot 
distinguish  it  from  the  case  of  Tidsufell  v. 
WUsworth  (2).    In  Thompson  v.  Lapworth 
(3)  Willes,  J.,  proceeded  in  the  course  of 


his  judgment  to  remark  on  TideweUy. 
WUsworth  (2),  saving  in  the  report  in  the 
Law  Reports  (6),  "  I  think,  however,  it 
is  distinguishable  on  grounds  to  be  found 
in  the  judgment  there  pronounced.  It 
turned  upon  the  construction  of  the  Man- 
chester Improvement  Act,  14  &  16  Vict, 
o.  cxix.,  the  scheme  of  which  was  that  the 
commissioners  might  call  upon  the  owners 
of  property  to  pave,  Ac.,  and  imposed 
upon  them  the  duty  of  so  doing  when 
called  upon ;  and  that  in  default  of  their 
performance  of  that  duty  after  notice,  the 
commissioners  were  empowered  to  do  the 
work,  and  recover  the  expenses  incurred 
therein  from  the  owners — ^the  Act  giving 
an  additional  remedy  against  the  tenants 
or  occupiers  for  recovery  of  the  amonnt, 
and  authorising  the  latter  to  deduct  t^ 
payments  as  made  from  their  rent.  If 
the  landlord  had  performed  his  duty 
in  the  terms  in  which  it  was  imposed 
upon  him,  he  would  have  had  no  daim 
against  his  tenant."  Now  that  laiit  state- 
ment isprecisely  what  has  taken  place 
here.  The  landlord  has  chosen  to  do  the 
work  required  by  the  notice  for  removing 
the  nuisance,  and  it  follows  from  the 
passage  I  have  just  read  from  the  judg- 
ment of  Willes,  J.,  that  he  cannot  recover 
the  expense  of  such  work  unless  it  was 
imposed  on  the  tenant  by  the  terms  of 
the  covenant.  For  these  reasons  I  am 
of  opinion  that  this  demurrer  must  be 
allowed. 

Demurrer  allowed. 


SolidtoM— P.  W.  BawliM,  for  plaintiff;  Booke  k 
Son,  agents  for  W.  J.  Brain,  Beading,  for  de- 
fsndant. 


(6)  See  87  Law  J.  Bep.  GJP.  77,  where  a  nmOAr 
passage  to  the  above  is  reported. 
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[IN  THE  EXCHEQUER  DIVISION.] 
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^^'A     {        V.    THl 
•  ^-    L      PANT,  : 


Land — Swpjport  for  Surface — Minmg — 
Indosure  Act^Reservation  ofLorXa  Eight 
to  Minerals — Public  Eights — Highways. 

An  Act  for  inclosing  the  waste  lamds  of 
a  manor  directed  thai  the  convmissioners 
under  the  Act  should  set  out  highwoAfs  over 
the  lands,  a/nd  extinguished  all  former 
roads  which  should  not  he  so  set  out.  The 
Act  reserved  to  the  lord  his  right  to  the 
minerals,  with  power  to  work  them  as 
freely  as  if  the  Act  had  not  been  made : — 

Held,  Viat  the  lord  was  not  entitled  to 
work  the  minerals  so  as  to  damage  high- 
ways set  out  wider  the  Act, 

This  was  an  action  to  recoTer  damages 
for  injaries  done  to  certain  highways 
within  the  plaintiffs'  district,  by  mining 
operations,  which  the  defends^ts  con- 
tended were  within  the  mining  powers 
and  reservations  in  an  Inclosnre  Act  of 
ilie  year  1773.  A  case  was  stated  which, 
so  mr  as  is  material  (and  tacitly  omitting 
unnecessary  words  and  clauses  of  enact- 
ments),  was  as  follows : — 

1.  la  the  year  1773  an  Indosure  Act, 
known  as  *'The  Lanchester  Common 
Division  Act,"  was  passed  for  dividing 
and  inclosing  certain  moors,  commons  or 
tracts  of  waste  land  within  the  parish 
and  manor  of  Lanchester,  in  the  coanty 
palatine  of  Durham,  containing  20,000 
acres  or  thereabouts.  [The  Act  was 
made  pcurt  of  the  case.] 

2.  The  Act  recited  that  the  Bishop  of 
Durham,  in  right  of  his  church  and  see, 
was  lord  of  the  manor,  and  as  such 
seised  of  and  entitled  to  the  soil  of  and 
royalties  within  and  under  the  said 
lands ;  and  commissioners  were  appointed 
for  mftlring  the  contemplated  division. 

3.  The  Act  contained  an  enactment 
that  the  commissioners  should  "  set  out 
such  public  highways  and  roads  over  the 
more  improveable  parts  of  the  said  moors 
or  commons  intended  to  be  divided  as 
they  should  think  proper  and  convenient 
(which  highways  and  roads  should  not 
be  less  th^  sixty  feet  in  breadth),  and 


should  also  set  out  proper  parts  of  such 
more  improveable  parts  for  common 
quarries,  watering  places  for  cattle  and 
wells,  and  should  also  set  out  such  com- 
mon public  and  private  horse  and  other 
roads,  ways,  passages  and  bridges,  and 
such  gates,  styles,  hedges,  sewers,  drains 
and  watercourses  in,  over,  upon  and 
through  the  said  lands  so  to  be  inclosed 
as  they  should  see  proper,  useful  and 
convenient." 

4.  And  it  was  enacted — 

"  That  the  commissioners  should  cause 
all  public  highways,  roads,  bridges  and 
drains  by  this  Act  appointed  to  be  set  out 
to  be  well  and  sufficiently  made,  and  that 
the  expenses  should  be  borne  in  the  same 
manner  as  the  expenses  of  passing  and 
executing  the  Act,  and  should  order  the 
said  public  high  roads,  bridges  and  drains, 
from  the  making  thereof,  and  also  such 
common  or  pubhc  and  private  horse  and 
other  roads,  ways,  passages  and  bridges, 
and  such  gates,  stiles,  hedges,  sewers, 
drains  and  watercourses,  to  be  made  and 
for  ever  maintained  by  such  persons  and 
means  as  to  them  should  seem  proper, 
which  orders  should  be  set  forth  in  their 
general  award,  and  that  after  the  making 
of  the  same  award  and  of  such  highways 
and  road^  and  other  ways,  it  should  not 
be  lawfol  for  any  person  to  make  or  use 
any  roads  or  ways,  either  public,  common 
or  private,  in,  over  or  tlm)ugh  the  said 
allotments  or  any  part  thereof  (except 
the  bishop  and  his  successors  and  assigns 
as  thereinafter  mentioned),  either  on  foot 
or  on  horseback,  or  with  horses,  cattle, 
carts   or  carriages  or  otherwise,  other 
than  such  as  should  be  so  set  out  by  the 
commissioners,  and  that  all  former  roads 
and  ways  which  should  not  be  set  out  as 
roads  and  ways  through   the  said  in- 
tended inclosures  should  be  deemed  part 
of  the  lands  to  be  inclosed,  and  should 
be  divided  and  allotted,  held  and  enjoyed 
accordingly." 

5.  The  Act  also  contained  the  follow- 
ing enactment — 

'*That  nothing  in  this  Act  shall  pre- 
judice the  right  of  the  bishop,  as  lord  of 
the  manor,  or  his  successors  or  assigns, 
to  the  seigniory  and  royalties  belonging 
to  l^e  manor,  but  the  lord  and  his  assigns 
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shall  and  maj  hold  and  enjoy  all  courts, 
rents,  services,  estrajs  and  all  royalties, 
jurisdictions  and  things  to  the  manor  or 
the  lord  appertaining,  except  such  com- 
mon right  as  they  might  claim  as  owners 
of  the  soil  and  inheritance  of  the  moors 
or  commons,  as  fully  as  if  tiiis  Act  had 
not  been  made,  and  also  that  the  bishop 
and  his  successors  and  assigns  shall  and 
may  have,  hold,  work  and  enjoy  aU 
mines,  minerals  and  quarries,  within  or 
under  the  said  moors  or  commons  in- 
tended to  be  divided  and  allotted  as 
aforesaid,  together  with  all  convenient 
and  necessary  ways  and  wayleaves  over 
the  said  moors  or  commons,  not  only 
before  but  also  after  the  same  shall  be 
divided,  and  full  liberty  of  making  and 
using  any  new  ways  over  the  same,  and 
for  that  purpose  to  remove  any  partitions 
or  other  obstructions  which  shall  be  made 
for  dividing  the  said  moors  or  comnions, 
or  shall  be  standing  thereon,  and  to  do 
every  other  act  necessary  for  the  purpose 
aforesaid,  and  of  searching  for,  draining, 
winning  and  working  the  said  mines  and 
quarries,  by  any  means  now  in  use  or 
hereafter  invented,  and  also  of  leading 
and  carrying  away  manure  bred  at  the 
said  mines,  and  things  to  be  gotten  there- 
out, and  also  of  leading  and  c»xrying  all 
iron,  wood  and  things  unto  the  said 
mines  and  quarries,  proper  for  the  use  of 
the  same,  and  of  making  pits,  shafts,  pit 
rooms,  heap  rooms,  drif^,  levels,  water- 
courses and  drains,  and  of  using  as  hereto- 
fore aU  those  buildings,  workshops,  hay- 
yards  and  raff-yards,  already  erected  for 
working  the  coal  mines,  and  of  erecting 
and  using  fire  and  other  engines  and 
other  buildings,  workshops,  hay-yards 
and  raff-yards,  pit  and  heap  rooms,  and 
aU  other  necessary  and  convenient  works, 
erections,  liberties  and  authorities  either 
now  in  use  or  hereafter  invented,  as  fully 
and  freely  as  he  or  they  might  have  had, 
held,  used  and  enjoyed  the  same  in  case 
this  Act  had  not  been  made,  and  that 
without  paying  any  damages  or  making 
any  satisfaction  for  so  doing. 

6.  To  provide  compensation  for  damage 
to  the  allotments  by  the  working  of  the 
mines  and  quarries,  the  commissioners 
were  empowered  to  allot  to  the  justices 
of  Durham  any  quantity  of  the  moor  not 


exceeding  500  and  not  less  than  300 
acres,  in  one  plot;  and  in  reference 
thereto  the  Act  enacted — 

''  TVliereas  damage  may  be  done  to  par- 
ticular persons,  by  reason  of  searching  for, 
winning  and  working  the  said  mines  and 
quarries  within  and  under  their  respec- 
tive allotments,  by  the  bishop  and  his 
successors  and  assigns,  without  making 
any  satisfaction,  be  it  enacted,  that  when 
any  person  shall  sustain  any  loss  or 
dama^  in  his  aUotment  by  the  searching 
for,  wmning  or  working  of  the  said  mines 
and  quarries  therein,  or  the  leading  or 
carrying  away  the  coals  or  other  things 
to  be  gotten  thereout,  or  by  the  making, 
repairing  or  using  of  waggon  and  oiiier 
ways,  or  by  making  dnfts,  levels  or 
watercourses,  or  erecting  or  using  en- 
gines,  or  making  or  using  pit  or  heap 
^ooms,  or  using  any  other  of  the  powers 
or  liberties  hereby  reserved  to  the  bishop, 
such  person  shall  receive  such  satisfieMstion 
as  hereinafter  is  directed.  And  to  that 
end  the  allotment  to  the  justices  shall  be 
vested  in  the  justices  upon  the  trusts 
hereinafter  declared." 

7.  Then  followed  directions  for  letting 
the  allotment;  and  then,  after  charging 
the  rents  with  the  expenses  of  manage* 
ment,  it  was  enacted — 

\^  The  balance  shall  f  i*om  tyne  to  time 
be  disposed  of  in  manner  following  (that 
is  to  say).  Upon  the  complaint  of  any 
person  so  to  be  damnified,  the  jusHoes 
shall  enquire  into  such  complaint  in  a 
summary  way,  and  finally  ascertain  -  the 
damages  sustained,  and  shall  order  their 
agent  to  pay  the  same  together  with 
reasonable  charges,  and  the  surplus  (if 
any)  of  the  rents  and  profits  after  satis- 
fying all  such  damages  and  charges  shall 
be  applied  in  the  repairing,  amending 
and  supporting  the  public  and  common 
highways,  causeways  and  other  ways, 
which  shall  be  set  out  and  made  upon  or 
through  the  said  moors  or  commons  by 
virtue  of  this  Act,  in  such  manner  as  the 
justices  shall  direct.  And  whereas  it 
may  happen  in  some  years  that  the  clear 
rents  and  profits  of  the  last*mentioned 
allotment  may  not  be  sufficient  to  satisfy 
all  the  damages  and  charges  ascertained 
as  aforesaid,  be  it  enacted  that  the  defi- 
ciency  shall  be  borne  by  the  owners  or 
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ooofapiere  of  all  the  seyeral  allotnients, 
except  the  allotment  so  to  be  vested  in 
the  justices  (bat  including  those  of  the 
persons  damnified),  aocoixling  to  their 
respectiye  yearly  values,  in  such  shares 
and  manner  as  the  justices  shall  direct, 
provided  always  that  every  occupier  who 
shall  have  paid  such  damages  may  de- 
duct out  of  his  rent  so  much  money  as  he 
shall  so  pay.'' 

8.  In  1779,  by  a  further  Act,  after  re- 
citing  that  the  commissioners  had  set  out 
a  plot  for  allotment  to  the  justices,  and 
that  one  Mr.  White  had  proposed  to  pur- 
chase the  allotment  in  fee  simple  for  a 
perpetual  rent-charge  of  302.,  it  was 
enacted  that  if  no  person  should  advance 
upon  that  sum,  Mr.  White  was  to  be  the 
purchaser  at  that  yearly  sum  *,  and  it  was 
enacted  that  such  yearly  sum  of  802.  or 
more  should  be  applied,  under  the  direc- 
tion of  the  justices,  in  the  same  manner 
as  the  rents  and  profits  of  the  plot  in 
case  the  same  had  been  let  according  to 
the  first-mentioned  Act. 

9.  Under  this  enactment  the  said  allot- 
ment was  allotted  to  Mr.  White,  subject 
to  the  perpetual  rent<charge  of  30Z.  This 
sum  has  ever  since  been  paid  to  the 
treasurer  of  the  county  by  the  owners 
of  the  allotment,  but  is  quite  insufficient 
to  meet  all  the  claims  for  compensation 
upon  it. 

10.  The  commissioners,  by  their  gene- 
ral award,  set  out,  among  other  roads,  a 
public  highway,  sixty  feet  in  breadth, 
over  the  more  improveable  parts  of  the 
said  moors  and  commons,  called  the 
Shotley  Bridge  and  Durham  Boad,  and 
also  another  public  highway,  sixty  feet 
in  breadth,  over  part  of  the  said  moors 
and  commons,  called  the  Shotley  Bridge 
and  Newcastle  Boad,  and  thereby  £- 
rected  that  the  same  should  be,  as  to  the 
portions  within  the  township  of  Benfield- 
aide,  for  ever  maintained  and  kept  in  re- 
pair by  the  inhabitants  and  occupiers  of 
mnds,  tenements,  woods,  tithes  and  here- 
ditaments within  the  township  in  like 
manner  as  they  were  by  law  liable  to 
repair  other  highways  within  the  town- 
ship. 

11.  And  the  commissioners,  by  their 
general  award,  ordered — 

"  That  all  the  before-mentioned  public 


highways  by  them  set  out,  as  well  those 
of  the  breadth  of  sixty  feet,  as  also  the 
public  roads  or  ways  less  than  sixiy  feet 
in  breadth,  should  at  all  times  continue 
of  the  respective  breadths  prescribed, 
and  that  it  should  be  lawful  for  all  per- 
sons at  all  times  thereafter  to  go,  pass 
and  repass  on  foot  and  on  horseback  and 
with  horses,  coaches,  carts  and  carriages, 
and  also  to  lead  and  drive  all  manner  of 
cattle  and  other  things  in,  through,  over 
and  along  the  said  respective  public 
highways  and  roads  at  their  free  plea- 
sure." 

12.  Under  a  large  portion  of  ^the 
20,000  acres  so  allottea,  including  the 
part  near  to  the  said  highways,  and 
under  the  said  highways  themselves, 
there  were  and  are  valuable  seams  of 
coal,  which,  as  hereinbefore  appearing, 
were  at  the  time  of  the  passing  of  the 
Act  of  1773  the  property  of  the  bishops, 
and  were  specially  reserved  to  them 
under  the  clauses  of  the  Act  before  set 
out.  These  coal  seams  now  belong  to 
the  Ecclesiastical  Commissioners,  who 
are  now  lords  of  the  manor,  with  the 
same  powers  of  working  and  leasing  the 
minerals  as  the  bishops  previously  en- 
joyed. The  coal  seams  have  been  leased 
by  them  to  the  defendants. 

13.  In  consequence  of  the  mining 
operations  of  the  defendants,  which  have 
been  carried  on  near  to  and  underneath 
the  two  highways  so  set  out  as  above- 
mentioned,  portions  of  these  roads  within 
the  township  of  Benfieldside  sank  below 
their  original  level,  and  became,  until 
repaired,  dangerous  to  travel  over. 

14.  The  plaintiffs  (in  whom  the  roads 
within  the  said  township  are  now  vested, 
and  whose  duiy  it  is  to  repair  them) 
have  been  put  to  an  expense  of  about  302. 
up  to  the  present  time  in  filling  in  the 
cracks  and  falls  caused  by  the  shrinking 
of  the  surfoce  of  those  roads  in  conse- 
quence of  such  mining  operations,  and  in 
keeping  such  roads  level  and  in  good 
repair. 

15.  The  defendants  refuse  to  reim- 
burse  the  plainti£&,  on  the  ground  that, 
under  the  mining  powers  and  reserva- 
tions in  the  Act  of  1773,  they  are  entitled 
to  work  the  whole  of  the  coal  without 
leaving  any  support  for  the  surface,  and 
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without  making  any  compensation  for 
injury  thereto. 

16—17.  At  the  time  of  and  for  a  short 
time  after  the  passing  of  the  Act  of  1773, 
the  oustomaiy  mode  of  working  coal  in 
the  county  was  by  leaving  ribs  or  pillars 
of  coal  to  support  the  sumce ;  but  it  has 
since  become  customary  to  take  the 
whole  of  the  coal  where  the  owner  is  not 
liable  for  surface  damage,  it  being  usual, 
leaving  at  first  pillars  of  coal  to  support 
the  roof,  to  remove  these  pillars  in  work- 
ing back  again.  Some  of  the  seams 
under  and  near  to  the  roads  in  question 
are  on  the  outcrop,  and  so  near  the  sur- 
face, that  the  coal  could  not  be  worked, 
even  bv  leaving  pillars  of  coal,  without 
probably  causing  some,  although  slight, 
damage  to  the  roads.  The  co^has  l^en 
and  is  worked  by  the  defendants  in  the 
usual  manner,  according  to  the  manner 
now  practised,  when  the  object  is  to  ex. 
tract  the  whole  of  the  coal  without  regard 
to  the  sur&M^,  but  the  effect  is  to  damage 
the  said  highways ;  and  if  such  mode  of 
working  is  pursued  under  the  said  roads, 
many  parts  thereof  will  become,  where 
thev  are  near  the  outcrop,  quite  impas- 
sable. 

[Paragraphs  18  and  19,  being  purely 
argumentative,  are  omitted  here,  and  in- 
corporated, so  far  as  is  necessary,  with 
the  argument.] 

20.  The  question  for  the  Court  is, 
Are  the  owners  of  the  minerals,  and  their 
lessees,  entitled  to  work  the  coal  as 
claimed  in  paragraph  15,  and  so  as  to 
withdraw  the  natural  support  of  the 
roads  set  out  under  the  Act,  and  that 
without  making  any  compensation  for 
injury  thereby  caused  to  such  roads  ? 

I£  the  Court  should  be  of  opinion  that 
they  are  not  so  entitled,  the  judgment 
shall  be  entered  for  the  plaintiffs  for  302. 
damages  and  costs,  otherwise  for  the  de- 
fendants with  costs. 

Hugh  Oowie  (J.  P.  Fitzgerald  with 
him),  for  the  plaintiffs. — ^The  reservation 
of  minerals  under  ''the  said  moors  or 
commons  intended  to  be  divided  and 
allotted  "  is,  by  its  very  terms,  limited  to 
minerals  imder  the  lands  "  allotted,"  and 
does  not  extend  to  minerals  under  the 
Isolds  made  into  highways.    But  even  if 


the  reservation  does  extend  to  minerals 
under  the  highways,  the  defendants  are 
wrong,  first,  because  they  are  not  entitled 
to  let  down  the  surface  even  of  the  allot- 
ments; and,  secondly,  because  even  if 
they  are  so  entitled  as  to  the  allotments^ 
they  are  not  so  entitled  as  to  the  high- 
ways, the  compensation  clause  (such  as 
it  is)  not  extending  to  damage  to  high- 
ways, but  only  to  damage  to  allotments, 
the  presumption,  moreover,  against  the 
defendants'  construction  being  stronger 
as  to  public  rights  than  as  to  private 
rights.  It  is  clear  that  the  law  gives 
a  prima  facie  right  to  support  for  the 
surface;  and  that  right  is  not  excluded 
in  the  present  case,  even  as  to  the  allot- 
ments ;  for  the  words  relied  on  by  the 
defendants,  as  entitling  them  to  mine 
to  the  destruction  of  the  surfeoe,  can 
be  satisfied  by  comparatively  innocent 
acts  done  on  the  surface,  and  must  there- 
fore not  be  read  as  extending  to  TOJuing 
to  the  destruction  of  the  surface:  per 
Lush,  J.,  in  Smith  v.  Darbey  (1),  and 
Mellish,  L.J.,  in  Hext  v.  OiU  (2).  The 
present  case  is  distinguishable  fin)m  2^ 
Duke  ofBuccleueh  v.  WaJcefield  (3)  in  the 
three  points  of  distinction  relied  on  by 
Mellish,  L.  J.,  in  Hext  v.  OiU  (2),  it  not 
appearing,  in  the  first  place,  that  pre- 
viously to  the  Act  of  1773  there  had  been 
destruction  of  the  sur6u)e  by  the  work- 
ing of  the  minerals ;  secondly,  the  liber- 
ties reserved  as  to  ihe  surface  acts,  &o^ 
being  less  extensive  in  their  terms,  and 
there  being  no  reason  (as  there  was  in 
TheDuke of  Buccleuch  v.  Wakefield  (3), by 
virtue  of  Uie  general  reservation,  coujded 
with  the  nature  of  the  mineral,)  to  imply 
a  power  to  set  the  minerals  by  means 
destructive  of  the  surface ;  and,  thirdly, 
there  being,  even  as  to  the  aUotmentay 
no  provision  for  full  compensation.  It  is 
further  distinguishable,  as  to  the  high* 
ways^  in  the  fact  that  a  pubUo  light  and 
not  a  merely  private  nght  is  affected  ; 
this  reservation  of  mining  rights  most 
be  construed  as  subject  to  a  paramoozit 

(1)  42  Law  J.  lUp.  Ci,B.  140 ;  8.  cLaw  B«p.  7 
03.  716. 

(2)  41  Law  J.  Rep.  Chanc  761 ;  8.C  LavRop. 
7  Chanc  690. 

(3)  39  Law  J.  Rep.  Chanc  441 ;  s.  c  Lav  K«p. 
4  H.L.  Ca0.  377. 
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right  on  the  part  of  the  public  to  the  use 
of  the  highways,  and  the  rather  that  the 
highways  set  oat  nnder  the  Act  are 
in  sahddtation  for  former  highways,  the 
latter  being  directed  to  be  thrown  into 
the  lands  to  be  allotted.  [He  referred  to 
Bla^cett  y.  Bradley  (4),  and  Boherts  v. 
Hcbines  (5)]. 

HeneheU  (Orompiofi  with  him),  for 
the  defendants. — The  natural  construc- 
tion of  the  Act  is  in  favour  of  the  de- 
fendants; and  there  is  nothing  in  the 
authorities  to  require  a  different  con- 
struction. It  is  to  be  remembered  that 
at  the  time  of  the  passing  of  the  Act 
the  lord  of  the  manor  owned  the  surface, 
as  well  as  the  minerals,  subject  only  to 
the  obligation  of  leaving  pasturage  fbr 
the  commoners.  His  rights  would  be 
greatly  cut  down  if  the  right  of  the 
public  in  these  roads  made  oyer  his  own 
land  were  held  paramount  to  his  mining 
rights.  It  has  not  been  contended  on 
the  part  of  the  plaintiffs  that  the  lord 
was  compensated  oy  the  Act  for  the  loss 
which  he  would  Buffer  by  this  cuirtaQing 
of  his  rights.  The  reservation  of  the 
lord's  right  to  the  minerals,  including 
the  right  to  search  for,  win  and  work 
them  is  clear  and  full,  and  against  these 
clear  words  the  absence  of  provision  for 
compensation  is  of  no  weight — Btichanan 
V.  Andrew  (6),  Aepden  v.  Seddon  (7). 
The  authorities  cited  for  the  plaintifib  are 
reviewed  in  Aspden  v.  Seddon  (7). 

Oowie  was  not  heard  in  reply. 

KsLLT,  O.B. — I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  the  judgment  of 
the  Court.  The  question  arises  under  an 
Inclosure  Act  passed  in  the  year  1773, 
known  as  the  I^chester  Common  Divi- 
sion  Act,  which  directed  the  setting  out 
of  roads  over  the  lands  intended  to  be 
divided,  and  further  enacted  that  all 
former  roads  not  set  out  under  the  Act 
should  be  extinguished,  and  also  prohi- 

(4)  1  B.  &  S.  940;  8.  c.  81  Law  J.  Bep.  O-B. 
65. 

(5)  6  R  &  B.  643 ;  s.  o;  7  E.  &  B.  625;  s.  c. 
25  Law  J.  Bep.  Q3.  353 ;  s.  c  27  Law  J.  Hep. 
Exoh.  (in  mistake  for  QJB.)  49. 

(6)  Law  Bep.  2  Scotch  App.  286. 

(7)  44  Law  J.  Bep.  Chanc  859;  s.  c.  Law 
B^.  10  Chano.  394. 


bited  the  making  of  new  roads  other 
than  those  which  should  be  set  out  under 
the  Act.  Two  of  the  roads  made  as 
directed  by  the  Act  have  been  iuiured  by 
the  mining  operations  of  the  defendants, 
as  mentioned  in  paragraph  13  of  the 
case,  which  states  tiiat  they  ''sank  below 
their  original  level,  and  became,  xmtil 
repaired,  dangerous  to  travel  over."  The 
question  ask^  by  the  case  is,  "  Whether 
the  owners  of  the  minerals  and  their 
lessees  are  entitied  to  work  the  coal  as 
claimed  in  paragraph  15,  and  so  as  to 
withdraw  the  natural  support  of  the 
roads  set  out  under  the  Act,  and  that 
without  making  compensation."  And 
paragraph  15,  which  is  thus  referred  to, 
states  the  defendants'  claim  as  follows: 
that  "They  are  entitied  to  work  the 
whole  of  the  coal  without  leaving  any 
support  for  the  sur&ce,  and  without 
making  any  compensation  for  injury 
thereto."  Such  a  contention  takes  one 
by  surprise.  Let  us  see  upon  what 
foundation  the  defendants  rest  this  claim 
to  be  at  hberty  to  render  dangerous 
roads  which  have  now  been  enjoyed  for 
some  sixty  or  seventy  years.  The  Bishop 
of  Durham  was  the  owner  of  certain 
mines  worked  in  a  certain  way,  which 
it  is  unnecessary  particularly  to  advert 
to.  The  Act  for  the  inclosure  of  the 
lands  under  which  these  mines  were 
situated  reserved  to  the  bishop  the  right 
to  "have,  hold,  work  and  enjoy  all 
mines,  minerals  and  quarries  within  and 
under  the  said  moors  or  commons  in* 
tended  to  be  divided  and  allotted,"  and 
the  Uberty  "of  searching  for,  draining, 
winning  and  working  the  said  mines  and 
quarries,"  with  the  liberty  "  of  making 
pits,  shafts,  drifts,  &o,^  and  using  and 
erecting  workshops,"  and  the  like;  and 
all  other  liberties  and  authorities  in  re- 
spect of  the  minerals  "as  fullv  and  freely 
as  he  might  have  had,  held,  used  and 
enjoyed  tiie  same  in  case  this  Act  had 
not  been  made,  and  that  without  paying 
any  damages  or  making  any  satisfaction 
for  so  doing."  Upon  tiie  plain  meaning 
of  the  words  of  this  reservation  clause 
the  mine-owner,  if  he  is  entitied  to  work 
the  mines  without  leaving  any  support 
for  the  highways,  must  ateo  be  entitied 
to   erect  workshops  on  the   highways. 
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Bnt  the  plain  answer  to  the  whole  con- 
tention of  the  defendants  in  respect  of 
these  highways  is,  that  the  reservation 
must  be  read  with  the  other  provisions 
of  the  Act ;  and  to  construe  the  reserva- 
tion in  a  way  which  would  jnstify  the 
destmction  of  these  highways  woidd  be 
to  make  the  reservation  repeal  the  di- 
i*ection  in  the  Act  to  set  oat  high- 
ways. I  am  of  opinion  that  anything 
done  by  the  mine-owner  interfering  with 
the  perfect  maintenance  of  the  hic^hways 
is  beyond  his  powers.  The  authorities 
are  folly  consistent  with  judgment  for 
the  plaintiffs.  This  is  not,  as  in  the  case 
of  The  Duke  of  Bucclmch  v.  Wahefield  (3), 
an  interference  with  a  private  right,  but 
an  interference  with  a  public  right. 

Cleasbt,  B. — It  is  unnecessary  to  go 
through  the  points  raised  in  the  discus- 
sion and  the  authorities  cited.  I  should 
have  desired  time  to  consider  my  judg- 
ment, if  any  question  had  arisen  upon 
the  authorities.  But  the  case  is  quite 
different  from  anv  case  referred  to  in  the 
argument,  and  wnich  can  be  supposed  to 
&vour  the  defendants.  The  Act  which 
we  have  to  consider  says  that  the  com- 
missioners shall  set  out  highways ;  and 
from  paragraph  10  of  the  case  it  appears 
that  highways  were  set  out  accordingly. 
Now  the  right  to  pass  from  place  to 
place  by  means  of  public  roads  is  a  right 
essential  to  the  existence  of  society ;  and 
the  law  treats  an  interference  with  high- 
ways as  a  nuisance.  The  question,  there- 
fore, distinctly  arises  whether  the  Act 
which  directs  the  setting  out  of  these 
roads  legalises  at  the  same  time  a  nui«> 
sance  by  interference  with  them.  (Similar 
questions  would  seem  to  arise  with  re- 
gard to  the  wells  for  which  the  Act  pro- 
vides ;  but  this  is  a  matter  with  which  I 
need  not  deal,  and  which  I  mention  only 
in  passing.)  I  am  clearly  of  opinion  that 
every  private  reservation  by  the  Act 
must  be  read  subject  to  the  public  rights 
conferred  by  the  Act. 

Although  this  is  sufficient  for  the  de- 
cision of  the  case,  and  is  the  ground 
upon  which  I  decide,  I  may  add,  I  doubt 
wnether  the  words  of  the  reservation 
clause,  ''  mmerals  under  the  said  moors 
or  commons  intended  to  be  divided  and 
allotted,'^  reserve  to  the  lord  the  minerals 


under  the  highways  as  well  as  the  minerals 
under  the  allotments.  I  think  that  pos- 
sibly the  words  mean,  "intended  to  be 
divided  and  which  shall  have  been  al- 
lotted.'' 

Jvdgmentfor  ihe  jplaiiUiffs. 


Solicitors  —  Hogerson  &  Ford,  agents  for  Jno. 
Booth,  Shotley  Bridge,  for  plaintiff ;  Toorr  ic 
Co.,  agents  for  Qt,  W.  Hodge,  Nevcastle-on- 
Tyne,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878.   1  OOHBN  i;.  halb;  the  midland 
May  23.  j     railway  company  (gami$hees) . 

Debtor  and  Creditor — OamisJiee  Order 
— Payment  of  Debt  hy  Cheque — Stoppage 
of  Cheque^^Bevival  of  Debt, 

Where  a  cheque  has  been  given  in  «a^t#- 
f action  of  a  debt^  but  payment  of  ike  draft 
has  been  stopped  before  ii  has  been  oash^ 
the  debt  cma  the  position  of  the  parties  it 
just  the  same  as  though  such  cheque  had 
never  been  gi/ven^  and  the  debt  revives  and 
is  capable  of  being  attached  under  a  gar^ 
nishee  order. 

This  was  an  appeal  against  an  order 
made  by  the  District  Registrar  of  Dudley, 
referred  by  Lindley,  J.,  sitting  at  cham- 
bers, to  tins  Court. 

The  following  are  the  material  fiekots: — 
the  plaintiff  had,  in  November,  1877,  re- 
covered  judgment  in  this  Division  against 
the  defendfuit  for  S5Z.  12«.,  including 
costs.  On  the  24th  of  December,  1877, 
the  garnishees  being  indebted  to  tiie  de- 
fendant  in  the  sum  of  4M.  %s,  9(2.  sent 
him  their  cheque  (drawn  on  the  Wolvor- 
hampton  branch  of  Lloyds  Banking  Gom* 
pany,  limited),  for  that  amount;  this 
cheque  was  shortly  afterwards  received  by 
the  defendant.  On  the  27th  of  Decem- 
ber, 1877,  the  plaintiff,  whose  judgment 
debt  was  still  unsatisfied,  obtained  an 
order,  under  Order  XLV.  rule  2,  to 
attach  so  much  of  the  debt  due  firom 
the  garnishees  as  would  be  sufficient  to 
answer  his  judgment  debt.  On  the  SOth 
of  December,  1877,  the  order  was  serred 
on  the  garnishees,  who,  on  receipt  of  sodi 
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order,  at  once  stopped  payment  of  the 
oheqne.  The  cheque,  however,  remained 
in  the  hands  of  the  defendant  nntil  the 
11th  of  February,  1878,  when  he  suc- 
ceeded in  getting  it  cashed  at  the  Dudley 
branch  of  Lloyds  Banking  Company,  who 
were  not  aware  of  the  stoppage.  The 
garnishees  suggested  that  under  the  above 
circumstances  Lloyds  Banking  Company 
had  a  lien  or  char^  upon  the  debt 
sought  to  be  attached,  but  the  District 
Begistrar  barred  such  lien  or  charge  and 
ordered  that  execution  should  issue 
against  the  garnishees  for  the  sum  of 
S5l,  128,  The  garnishees,  as  well  as  Lloyds 
Banking  Company,  who  were  affected  by 
the  order,  appealed  (1). 

E.  0,  E.  Plumptre  appeared  in  support 
of  the  appeal. — The  short  point  is,  whether 
the  debt,  which  wasatone  time  due,  having 
been  paid  by  cheque  was  a  debt  which 
could  be  attached,  the  cheque  not  having 
been  cashed  at  the  time  when  the  gar- 
nishees' order  was  served.  It  will  not 
be  disputed  that  the  debt  must  be  an  ab- 
solute debt,  and  the  appellants  contend 
that  the  cheque  having  been  given  by  the 
garnishees  extinguished  the  debt.  A 
cheque  is,  doubtless,  no  payment  when 
dishonoured ;  but,  until  it  is  dishonoured, 
it  operates  as  a  conditional  payment. 
When  a  cheque  is  given  for  a  debt,  it  is 

(1)  By  Older  XLV.  Bale  2  (Rales  of  Copt, 
1875),  a  Jadge  may,  upon  the  ex  parte  applica- 
tioD  of  a  judgment  creditor  stating  that  judgment 
has  been  recovered  and  is  still  unsatisfied,  and 
that  another  person,  within  the  jurisdiction,  is  in- 
debted to  the  judgment  debtor,  oider  that  all  debts 
oving  and  accruing  from  the  garnishee  shall  be 
attached  to  answer  the  judgment  debt,  and  may 
also  call  upon  the  garnishee  to  shew  cause  why  he 
should  not  pay  the  judgment  creditor  so  much  of 
the  debt  due  from  mm  to  the  judgment  creditor  as 
might  be  sufficient  to  satisfy  the  judgment  debt. 
By  Bule  6,  where  it  is  suggested  by  the  garnishee 
that  the  debt  sought  to  be  attached  belongs  to 
some  third  person,  or  that  any  third  person  has  a 
lien  or  charge  upon  it,  the  Judge  may  order  such 
third  person  to  appear,  and  state  the  nature  and 
particulars  of  his  claim  upon  the  debt.  By  Bule 
7  after  hearing  the  allegations  of  such  third  per- 
son, under  such  order,  the  Judge  may  order  exe- 
cution to  issue  to  levy  the  amount  due  from  such 
garnishee,  and  may  bar  the  claim  of  such  third 

Sjrson,   and  make  such  order  with  respect  to 
e  lien  or  charge  of  such  third  person  and  to  costs 
as  be  may  think  just  and  reasonable. 
Vol.  47.~Q.B..  CP.  &  Exch. 


equivalent  to  a  cash  payment  unless  sub* 
sequently  dishonoured.  K  this  is  a  debt 
which  can  be  attached,  it  follows  that  an 
execution  creditor  can  call  on  a  garnishee 
who  has  paid  by  cheque  to  stop  payment 
thereof,  and  in  the  event  of  his  not  doing 
so,  the  former  can  hold  him  responsible 
for  the  consequences.  He  cited  Hall  v. 
Fritcheti  (2). 

JEdwa/rd  Olarhe^  for  the  judgment  credi* 
tor,  was  not  called  upon  to  argue. 

COCKBUEN,  L.C.J.  —  I  think  that  we 
need  not  call  upon  Mr.  Clarke.  The 
argument  addressed  to  us  on  behalf  of 
thegamishee  involves  this  &llacy,  namely, 
that  the  debt  was  extinguished  at  the 
time  when  the  garnishee  order  was 
served.  I  quite  agree  that  there  must 
be  a  subsisting  debt  upon  which  the  gar- 
nishee's order  can  operate  at  the  time 
when  such  order  is  served,  but  I  don't 
agree  with  Mr.  Plumptre  when  he  says 
that  in  this  case  there  was  no  existing 
debt.  It  is  quite  true  that  a  man  who 
takes  a  cheque  in  payment  of  a  debt  due 
to  him  is  estopped  from  enforcing  pay- 
ment by  process  of  law  for  the  time  being, 
and  that  in  a  sense  the  debt  is  thereby 
suspended ;  but  if,  after  the  cheque  has 
been  given,  it  is  dishonoured,  the  debt, 
the  remedy  for  which  was  suspended  by 
the  giving  of  the  cheque,  revives  just  as 
much  as  if  there  was  a  subsisting  debt  for 
which  no  cheque  had  ever  been  given. 
The  giving  of  the  cheque  merely  suspends 
the  remedy,  but  does  not  extinguish  the 
debt.  Here  the  payment  of  the  cheque 
was  stopped  before  payment,  and,  as  a 
consequence,  the  debt  revived  as  though 
the  cheque  had  never  been  given.  The 
Midland  Bailway  Company  might  have 
objected  to  the  order  on  the  ground  that 
as  they  had  already  discharged  their  debt, 
by  giving  a  cheque  for  the  amount  due  to 
the  execution  debtor,  they  could  not  after- 
wards withdraw  it.  The  company,  how- 
ever, without  adopting  this  course,  chose 
to  stop  the  cheque,  and  thereupon  the 
remedy,  which  b^ore  was  suspended  and 
could  not  be  enforced,  was  revived.  Ac- 
cordingly I  am  of  opinion,  that  there 
was  a  subsisting  debt  m  the  hands  of  the 

(2)  Ante,  p.  16 ;  s.  c.  Law  Hep.  3  Q.B.  Diy.  216. 
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Cohen  V.  Hale,  Q.B. 

garnishees,  and  that  this  appeal  must  be 
dismissed. 

Mellob,  J. — I  am  of  the  same  opinion. 
The  fallacy  of  Mr.  Plumptre's  argument 
is  that  because  the  execution  debtor  has 
got  the  cheque  and  was  estopped  fix)m 
-recovering  the  debt,  that  thereupon  the 
debt  is  at  an  end.  I  don't  myself  see 
how  a  debt  can  be  dealt  with  so  as  to 
become  extinguished  save  by  accord  and 
satisfaction.  The  mistidce  is  in  not  dis- 
tinguishing between  the  right  and  the 
remedy.  It  may  be  that  a  debt  cannot 
be  sued  upon,  and  that  the  remedy  may 
be  suspended,  but  when  once  the  suspense 
is  at  end  the  position  of  affairs  is  just  as 
if  no  such  suspense  ever  existed.  I  think 
that  this  was  an  existing  debt,  and  was, 
therefore,  properly  made  the  subject  of  a 
garnishee  order. 

Ajpj^eal  dismissed  with  costs. 


Solicitors— Emmet  &  Son,  agenta  for  Sanders, 
Smith  &  Parish,  Dudley,  for  appellants ;  Milne 
&  Co.,  agents  for  Lowe,  Birmingham  and  Dud- 
ley, for  the  judgment  creditor. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878.     1 
-^    -^Q     >         Ex  parte  eiohards. 

Public  Sealth  Acts,  1848  cmd  1875, 
11  8r  12  Vixit.  c.  63.  ss.  34  and  37,  and 
38  8r  39  Vict.  c.  55.  s.  189,  and  schedule 
I^Glsrk  to  Local  Board-^Bye^laws  as  to 
Beseission  of  Resolution — Dismissal  of  Ser- 
vaM — Quo  wa/rranto — Discretionary  Writ. 

A  bye-law  of  a  Local  Board  of  Health, 
duly  made  and  confirmed,  forbade  the  re- 
scission of  any  resolution  of  the  Board,  unless 
at  a  meeting  where  at  least  as  many  mem- 
bers  were  present  as  were  present  when  such 
resolution  was  passed: — Held,  tliat  such 
bye-law  did  not  apply  to  the  dismissal  of 
the  clerk  to  the  Board:  for  a  resolution  to 
effect^  this  was  not  in  the  nature  of  a  re- 
scission of  that  by  which  he  had  been  ap~ 
pointed  but  was  a  new  resolution  in  itself. 
— The  Qneen  v.  Wrexham  Turnpike 
Trustees  (5  Ad.  &  E.  581)  not  followed. 


[N.S. 


Such  cleric,  therefore,  holding  his  qffiee 
under  the  Public  Health  Acts,  *' ai  the 
pleasure  of  tJie  Board^**  could  not  obtain 
an  informaUon  in  the  nature  of  quo  war- 
ranto becoAMe  of  his  dismissal  by  the  re- 
solution of  a  meeting  consisting  of  fewer 
members  than  were  present  when  he  was 
appointed. 

Where  application  is  made  for  on  in- 
formation in  the  nature  of  a  writ  of  quo 
warranto  by  a  person  who  is  liable  to  imme- 
diate dismissal  from  the  office  in  which  he 
seeks  to  be  reinstated,  the  Uourt  wiU  not,  in 
the  exercise  of  its  disoreOon^  grant  the  ap- 
plication. 

This  was  a  rule  for  a  quo  warranto^ 
which  had  been  obtained  by  Bichards, 
calling  on  Parry  Jones  to  sliew  by  what 
authority  he  clauned  to  exercise  the  office 
of  clerk  to  the  Llangollen  Local  Boud  of 
Health. 

The  applicant  had  been  appointed  dork 
to  the  local  board  in  1857,  under  the 
PubKc  Health  Act,  1848  (11  A  12  Vict 
c.  63.),  s.  37,  by  the  unanimous  vote  of 
the  nine  members  of  the  board  present  at 
the  meeting  appointing  him. 

In  1878  a  meeting  at  which  eight  mem- 
bers were  present,  was  held  after  one 
week's  noiaoe  only  had  been  given  setting 
forth  the  business  proposed  to  be  trans- 
acted at  it.  At  this  meeting  a  resolution 
to  dismiss  Bichards  was  carried  bj  a  ma- 
jority of  seven  to  one,  and  Parry  Jones 
was  appointed  in  his  place,  and  had  since 
acted.^ 

It  appeared  firom  the  affidavits  that 
Bichards  had  onlv  one  supporter  among 
the  members  of  tne  Board,  and  that  the 
majority  had  fully  determined  to  dismiss 
him. 

The  Public  Health  Act,  1848,  under 
which  Bichards's  appointment  was  made, 
enacts  in  aecdon  37 : — "  The  local  board 
shall,  firom  time  to  time,  appoint  fit  and  pro- 
per persons  to  be  surveyor,  clerk,  4c.,  for 
the  purposes  of  this  Act  .  .  .  and  shall 
make  bye-laws  for  regulating  the  daties 
and  conduct  of  the  several  officers  and  ser- 
vants  so  appointed  or  employed,  and  every 
such  officer  and  servant  shall  be  remove- 
able  by  the  said  local  board  at  their  plea- 
sure." 

Section  34  of  the  same  Act  provides 
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that  the  Local  Board  shall  hold  meetings, 
and  that  thej  *'  shall  from  time  to  time 
make  bye-laws  with  respect  to  the  sum- 
moning, notice,  place,  management  and 
adjournment  of  such  meetings,  and  gene- 
rallj  with  respect  to  the  transaction  and 
management  of  business  by  such  Board 
under  this  Act.** 

The  PubUc  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  repeals  the  former  Act,  but 
re-enacts  similar  provisions  as  to  the  ap- 
pointment of  clerk  in  section  189,  and  as 
to  making  bye-laws  or  regulations  in 
schedule  I. 

The  Local  Board  of  Llangollen,  in  pur- 
suance of  the  above  power,  had,  in  1857, 
made  bye-laws,  which  had  been  duly  con- 
firmed by  the  Secretary  of  State ;  one  of 
which  bye-laws  was  in  the  following 
terms : — 

'*  No  resolution  of  the  local  board  shall 
be  altered  or  rescinded  unless  one  month's 
notice  be  given  by  the  clerk  to  each  mem- 
ber of  the  Board,  setting  forth  the  pro- 
posed alteration,  nor  u^ess  there  be  at 
least  as  many  members  of  the  local  board 
present  at  such  meeting  as  were  present 
at  the  meeting  when  such  resolution  was 
adopted.'* 

The  rule  ndsi  for  the  quo  warranto  was 
granted  on  the  ground  that  the  require- 
ments of  this  bye-law  had  not  been  ful- 
filled  in  the  holding  of  the  meeting  or  pass- 
ing the  resolution  dismissing  Bichaids. 

uJSr.  M^Intyre  and  A,  O.  M^Intyre  shewed 
canse. — ^First,  the  bye-law  as  to  resolu- 
tions of  the  Board  has  no  application  to 
the  dismissal  of  a  servant.  The  incon- 
venience and  impropriety  would  be  mani- 
fest were  it  held  otherwise,  for  it  might 
be  impossible  to  dismiss  a  servant  if  one 
member  of  the  Board  absented  himself 
from  a  meeting.  So  that  a  clerk  might 
hare  been  appointed  by  a  majority  of  five 
to  four,  but  could  not  be  dismissed  by  a 
majority  of  seven  to  one,  or  by  the  unani- 
mooa  vote  of  eight  members  present  in 
the  absence  of  the  ninth. 

But,  secondly,  the  office  is  held  only  at 
the  pleasure  of  the  Board,  therefore  quo 
waarrarUo  is  not  the  proper  form  of  re* 
medy.  Section  37  of  the  Public  Health 
Act,  1848,  xmder  which  Bichards  was  ap- 
pointed, says,  '*  Every  such  officer  and 
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servant  shall  be  removeable  by  the  said 
local  board  at  their  pleasure."  This  was 
decided  in  the  case  of  a  clerk  to  justices, 
appointed  under  section  102  of  5  &  6 
Will.  4.  c.  76,  where  the  words  are  "  re- 
moveable at  their  pleasure  *' — In  re  Fox 
(1).  The  cases  under  the  Turnpike  Acts 
are  distinguishable ;  the  words  there  are, 
**  may  from  time  to  time  remove,"  4  Oteo. 
4.  c.  95.  8.  43.  In  Darley  v.  The  Queen 
(2)  Tindal,  0.  J.,  says,  "  Quo  warranto  will 
Ke  for  usurping  an  office,  provided  the 
office  be  of  a  public  nature,  and  a  sub- 
stantive office,  not  merely  the  function 
or  employment  of  a  deputy  or  servant 
held  at  the  will  and  pleasure  of  others." 
This  is  approved  in  The  Queen  v.  8t, 
Mwrtm  in  the  Fields  (3).  Then  the  only 
requirement  as  to  notice  here  is  in  the 
bye-laws,  which  do  not  apply;  and  if 
they  did,  then  the  dismissal  of  Bichards 
was  voted  to  be  urgent. 

Francis  Turner^  contra, — The  cases  of 
The  King  v.  The  Oheshunt  Trustees  (4) 
and  The  King  v.  The  Wrexham  Trustees 
(5),  are  authorities  that  quo  warranto  can 
go  in  respect  of  their  office.  The  words 
"remove  from  time  to  time"  must  be 
equivalent  to  "  at  pleasure."  It  was  held 
that  section  39  must  be  read  with  section 
43 ;  and  the  provision  in  the  former  as  to 
the  revocation  of  any  "  order  or  determi- 
nation "  is  similar  to  the  provision  in  the 
bye  law  here  as  to  a  resolution.  The 
position  of  a  servant  appointed  under  the 
Public  Health  Act,  1848,  and  his  rights, 
are  preserved  to  him  expressly  by  sec- 
tions 326  and  343  of  the  Act  of  1875, 
and  all  bye-laws  are  to  be  deemed  as 
made  under  the  later  Act.  The  Queen  v. 
The  Mayor  of  Chester  (6)  shews  that  quo 
warranto  is  the  proper  remedy. 

CocKBUBN,  L.C.J. — I  entertain  a  strong 
conviction  that  the  bye-law  has  no  appli- 
cation to  this  case.  When  it  says  that 
'*  no  resolution  of  the  local  board  shall  be 

(1)  27  Law  J.  Rep.  Q-B.  151 ;  s.  c.  nom.  JR.  v. 
Fox,  8  E.  &  B.  989. 

(2)  12  CI.  &  F.  620. 

(8)  17  a.B.  Bep.  149;  b.c  20  Law  J.  Rep. 
Q.B.  423. 

(4)  6  B.  &  Ad.  438. 
(6)  6  Ad.  &  E.  681. 
(6)  26  Law  J.  Rep.  Q.R  61. 
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Ex  parte  Richards,  QJB, 

altered  or  rescinded  unless  there  be  as 
many  members  present  as  were  present 
at  the  meeting  when  snoh  resolution  was 
adopted,"  that  applies,  in  my  opinion,  to 
the  alteration  or  rescission  of  some  sub- 
sisting resolution  as  to  the  constitution 
of  the  Board,  or  as  to  some  thing  which 
was  to  be  done  in  its  executive  capacity. 
The  dismissal  of  a  servant  of  the  Board 
is  not  to  be  regarded  as  the  result  of  the 
rescission  of  an  old  resolution,  but  is  a  new 
one  in  itself. 

If  this  were  under  the  Turnpike  Acts, 
the  decisions  in  the  cases  which  have  been 
cited  might  bind  us  here;  but  I  think 
that  those  are  very  doubtfiil  decisions  as 
they  stand,  and  I  shall  decline  to  follow 
them  except  in  exactly  the  same  circum- 
stances. 

What  would  be  the  effect  of  a  quo 
warranto  here  ?  It  would  be  to  displace 
Mr.  Jones;  but  would  it  restore  Mr. 
Richards  ?  It  might  do  so  momentarily, 
but  he  might  be  turned  out  again,  and, 
therefore,  as  we  have  some  discretion  in 
granting  a  writ  of  quo  warranto,  we  should 
refuse  it  here,  even  if  it  could  issue,  be- 
cause it  would  be  an  idle  form  to  let  the 
writ  go.  This  is  obviously  a  vexatious 
proceeding  on  the  part  of  the  applicant, 
and  we  shall  not,  in  our  discretion,  afford 
him  any  help  in  promoting  it. 

Mellor,  J. — This  writ  is  one  which 
cannot  be  allowed  without  the  leave  of 
the  Court.  Therefore  there  is  some  dis- 
cretion as  to  whether  we  shall  grant  it 
which  will  justify  our  refusal  here.  But 
I  question  whether  the  bye-law  applies  to 
the  dismissal  of  a  servant  who  was  liable 
to  dismissal  at  pleasure  under  the  Act  of 
Parliament  by  virtue  of  which  he  held  his 
office.  The  substance  of  the  matter  is 
that  Richards  has  been  dismissed  by  an 
authority  which  had  power  to  dismiss 
him,  and  it  would  have  no  effect  to  dis- 
place for  a  moment  his  successor. 

Rule  discharged. 


Solicitors— Simpson,  Hammond,  Richards  6c  Simp- 
son, agents  for  Richards,  Llangollen,  for  the 
applicant ;  Dean  &  Taylor,  agents  for  Minshalls 
&  Parry-Jones,  Oswestry,  for  P.  Jones. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
187fl         r  B^TLAND    (respondent)    v. 
May  8, 


^8.   r 

3. 17.  <^ 


BUBGHELL  (oppeUoni)  AMD 
WIPB. 


Eushand  and  Wife — Separation  by 
Agreement  —  Authority  to  pledge  Hus- 
hand^s  Credit — Inadequacy  of  WifeU  In- 
come. 

When  a  wife  lives  apart  from  her  kua^ 
hand  wider  an  agreement  by  which  she  is 
to  recei/ue  a  specified  income  for  her  main- 
tenance, and  is  not  to  apply  to  him  for 
anything  more,  she  has,  so  long  as  he  fid- 
ais  those  conditions^  no  a/uihorUy  to  pledge 
his  credit ;  nor  can  amy  such  authority  be 
implied  from  ihe  alleged  inadequacy  of  her 
income. 

This  was  an  appeal  by  Special  Case 
from  the  judgment  of  a  County  Court 
Judge  on  a  plaint  in  which  the  plaintiff 
(respondent)  claimed  from  the  appdlant 
and  his  wife,  as  co-defendants,  the  sum 
of  38Z.  for  butcher's  meat  supplied  to  the 
wife  at  various  dates  between  March  and 
October,  1877.  The  appellant  and  his 
wife  were  married  in  1850,  and  lived  to- 
gether until  January,  1875,  when  by  a 
deed  of  separation,  appointing  a  tmstee, 
it  was  agreed  between  them  '*  that  she 
should  live  separate  from  her  husband, 
and  should  te^e  and  enjoy  the  separate 
use  of  all  articles  of  personal  ornament 
and  dress,  and  all  property  and  income 
of  or  to  which  she  then  was,  or  thereafter 
should  become,  possessed  or  entitled,  and 
the  sayings  of  such  income,  subject, 
nevertheless,  to  the  provisions  of  the 
marriage  settlement  ,  .  .  that  she  should 
have  the  custody  and  control  of  the  three 
younger  children,  the  four  elder  children 
remaining  with  the  said  James  Bnrchell, 
and  that  so  long  as  the  said  three  chil- 
dren, or  any  of  them,  were  under  the  age 
of  twenty-one  years,  and  continued  so  to 
reside  with  or  under  the  control  of  the 
said  Emmeline  Burchell,  the  said  Jaines 
Burchell  would  pay  to  the  said  Emmeline 
Burchell  the  sum  of  6L  a  quarter,  to  be 
held  in  trust  for  the  said  Emmelioe  Bur- 
chell for  her  separate  use,  and  to  be  ap- 
plied by  her  towards  the  education  of  her 
said  children  respectively.  And  by  ihe 
said  deed  it  was  covenanted  that  ihe  said 


Digitized  by 


Google 


Vol.  47.] 


MIOHA.ELMAS  1877  to  MICHAELMAS  1878. 


601 


Eoitland  v.  Bwohett,  Q,B, 

Emmeline  Bnrohell  should  provide  for 
and  maintain  herself  and  the  said  three 
jownger  children  while  under  the  age  of 
twenty-one  years,  and  also  duly  educate 
the  said  children  respectively  with  or  out 
of  her  own  separate  income,  together 
with  the  said  quarterly  payment  of  5Z. 
from  the  said  James  Burchell,  and  would 
not  apply  to  the  said  James  Burchell  for 
any  mrther  pecuniary  assistance  for  or 
towards  her  maintenance,  or  that  of  any 
of  the  said  three  children  that  might  be 
under  the  age  of  twenty-one  years.  And 
the  said  trustee  further  covenanted  to 
indemnify  the  said  James  Barchell  from 
all  debts  and  liabilities  thereafter  to  be 
contracted  by  the  said  Emmeline  Bur- 
chell, and  against  all  actions,  suits,  pro- 
ceedings, expenses,  claims  and  demands 
upon  account  or  in  respect  of  any  such 
debts  or  liabilities,  or  upon  account  or  in 
respect  of  the  maintenance  of  the  said 
Emmeline  Burchell,  or  the  maintenance 
or  education  of  the  said  three  children, 
or  any  of  them,  as  far  as  their  education 
could  not  or  should  not  be  defrayed  by 
means  of  the  quarterly  payments  before 
referred  to." 

The  parties  lived  separate  under  the 
terms  of  this  deed,  but  the  plaintiff,  a 
butcher,  had  never  known  the  husband, 
"and  supplied  the  goods  to  the  wife, 
supposing  that  she  was  a  married  woman, 
but  without  making  any  enquiries  in  the 
matter.*' 

At  the  trial  the  Judge,  upon  the  evi- 
dence of  the  wife  alone,  decided  &  a 
matter  of  fact  that  the  income  of  the 
wife  was  insufficient  for  the  maintenance 
and  education  of  herself  and  the  children 
under  her  care,  and  thereupon  decided,  as 
a  matter  of  law,  that  she  therefore  had 
authority  to  pledge  her  husband's  credit, 
and  did  pledge  it  to  the  plaintiff. 

Evidence  was  also  given  by  the  wife 
as  to  her  husband's  income,  she  being 
called  as  a  witness  for  the  plaintiff;  but 
upon  the  solicitor  for  the  husband,  who 
was  conducting  the  case  on  his  behalf^ 
tendering  himself  as  a  witness  to  give 
evidence,  stating  that  he  did  so  from 
personal  knowledge  of  the  exact  income 
of  the  appellant  at  the  time,  the  Judge 
refused  to  allow  him  to  be  sworn.  The 
Judge  gave  judgment  for  the  wife  on  the 


plea  of  coverture,  and  against  the  appel- 
lant, for  the  amount  claimed  by  the 
plaintiff.  The  question  for  the  opinion 
of  the  Court  was  whether  the  Judge  was 
right  in  rejecting  the  evidence  of  the 
appellant's  solicitor  and  in  giving  judg- 
ment against  the  appellant  for  the  said 
sum  of  SSI,  and  costs  on  the  grounds 
stated  in  the  case. 

Watkin  Williams  {MouUon  with  him), 
for  the  defendant  appellant. — ^The  Judge 
here  was  clearly  wrong,  for  if  a  husband 
and  wife  agree  to  separate  she  has  no 
right  to  pledge  his  credit  or  to  say  that 
her  allowance  is  insufficient — JoUy  v. 
Bees  (1).  Moreover,  it  is  clear  that  Mr. 
Wylde  should  have  been  aUowed  to  give 
evidence  from  Oobbett  v.  Hudson  (2).  He 
referred  to  M(mhy  v.  Scott  (3),  and  the 
cases  collected  there. 

Kingsfordf  for  the  plaintiff. — On  the 
second  point  it  must  be  conceded  that 
the  Judge  was  wrong.  But  with  regard 
to  the  right  of  the  wife  to  pledge  her 
husband's  credit  when  living  apart  from 
him  the  rule  of  law  is  that,  where  a  hus- 
band and  wife  have  separated  by  consent, 
the  adequacy  of  allowance  is  a  question 
for  the  jury  or  the  Judge  if  sitting,  as 
here,  without  a  jury.  If  the  allowance 
be  inadequate  the  wife  may  pledge  her 
husband's  credit  for  necessaries.  He  re- 
ferred to  Addison  on  Contracts^  p.  135, 
Hodghinson  v.  Fletcher  (4),  HurU  v.  Be 
Blaquiere  (6),  Nurse  v.  Oraig  (6),  John- 
son V.  Sumner  (7). 

Williams^  in  reply,  referred  to  Biffin 
V.  BigneU  (8),  ana  the  judgment  of 
Bramwell,  B.,  in.  that  case. 

Our.  adv.  vult. 


(1)  15  Com.  B.  Hep.  N.S.  628 ;  8.  c  33  Law  J. 
Rep.  C.P.  177. 

(2)  1  K  &  B.  11 ;  s.  c  22  Law  J.  Rep.  Q.B.  11. 

(3)  2  Smith's  Leading  Oases,  7th  ed.  429. 

(4)  4  Campb.  70. 
(6)  6  BiDg.  660. 

(6)  2  New  Rep.  148. 

(7)  3  HupL  &  N.  361 ;  s.  c.  27  Law  J.  Rep. 
Exch.  341. 

(8)  7  Hurl.  &  N.  877;  s.  c.  81  Law  J.  Rep. 
Exch.  189. 


Digitized  by 


Google 


502 


QXIEEN*S  BENCH,  COMMON  PLEAS  AND   EXOHBQUEB. 


[N.S. 


Eastland  y.  Burckell,  Q.B. 

The  following  judgment  of  Msllob,  J., 
and  Lush,  J.,  was  (on  May  17)  delivered 
by 

Lush,  J. — The  qnestions  arising  in  this 
appeal  are,  first,  whether  the  appellant  is 
liable  for  batcher's  meat  supplied  to  his 
wife  between  the  13th  of  March  and  the 
3rd  of  October,  1877,  under  the  circum- 
stances stated  in  the  case ;  and  secondly, 
whether  the  County  Court  Judge  was 
right  in  excluding  the  evidence  of  his  so- 
licitor, who  tendered  himself  to  prove  from 
his  personal  knowledge  what  the  exact 
income  of  the  appellant  was,  the  ground 
of  rejection  being  that  the  solicitor  was 
acting  as  advocate  for  him  in  the 
cause,  and  thi^t  he  could  only  give  hear- 
say evidence.  The  appellcmt  and  his 
wife  were  married  in  lb50.  On  the  6th 
of  January,  1876,  they  separated  by 
mutual  consent,  the  appellant  taking 
charge  of  the  four  elder  children,  the 
three  younger  ones  remaining  with  his 
wife.  By  their  marriage  settlement  all 
the  property  then  belonging  to  the  wife, 
together  with  the  property  which  would 
come  to  her  on  the  death  of  her  mother, 
was  settled  to  her  separate  use.  A  deed 
of  separation  was  executed  by  which  she 
was  to  take  and  enjoy  all  articles  of  per- 
sonal ornament  and  dress,  and  all  property 
and  income  of  or  to  which  she  then  was, 
or  should  thereafter  become,  possessed  or 
entitled,  and  the  savings  of  all  income. 
The  appellant  covenanted  to  pav  to  the 
trustee  oL  a  quarter  so  long  as  the  three 
children,  or  any  of  them,  should  be  under 
the  age  of  twenty-one  vears,  and  con- 
tinued to  reside  with  ner.  The  wife 
covenanted  that  she  would  maintain  and 
educate  the  children  out  of  her  separate 
income  and  the  bL  per  quarter,  and  not 
apply  to  the  appellant  for  any  further 
pecuniary  assistance;  and  the  trustee 
covenanted  to  indemnify  him  from  all 
debts  and  liabilities  ther^ter  to  be  con- 
tracted by  the  wife. 

The  piurties  continued  to  live  separate 
under  this  arrangement,  and  the  appel- 
lant had  paid  the  61.  per  quarter  up  .to  a 
period  subsequent  to  the  accruing  of  the 
debt  in  question.  The  respondent  had 
never  known  the  appellant,  and  had  only 
dealt  with  the  wife  subsequently  to  the 
deed  of  separation.      He   supplied  the 


goods,  supposing  her  to  be  a  married 
woman,  but  without  making  any  enqui- 
ries in  the  matter. 

The  only  evidence  on  which  the  learned 
Judge  acted  was  that  of  the  wife  (it 
being  admitted  that  the  goods  had  been 
supplied),  and  she  stated  that  she  had 
been,  ever  since  the  separation,  in  receipt 
of  her  separate  income,  which  brought  in 
2972.  168.  2d.  per  annum,  and  the  201.  a 
year  paid  by  the  appellant,  and  that  she 
found  such  income  insufficient  to  enable 
her  to  maintain  herself  and  such  of  her 
children  as  resided  with  her,  and  to  edu- 
cate them.  The  case  states  that  she  also 
gave  evidence  as  to  the  position  and 
income  of  the  defendant  prior  to  her 
separation,  but  does  not  state  what  that 
position  and  income  were. 

The  learned  Judge  decided  upon  this 
evidence  that  the  income  of  the  wife  was 
insufficient  for  the  maintenance  and  edu- 
cation of  herself  and  the  children  under 
her  care,  and  thereupon  held,  as  a  matter 
of  law,  that  she  had  authority  to  pledge 
her  husband's  credit,  and  did  pledge  it  to 
the  respondent  in  respect  of  the  meat 
supplied  to  her. 

We  are  of  opinion  that  this  ruling  is 
erroneous.  The  authority  of  a  wife  to 
pledge  the  credit  of  her  husband  is  a 
delegated,  not  an  inherent  authority.  If 
she  binds  him,  she  binds  hini  only  as  his 
agent.  This  is  a  well-established  doc- 
trine. If  she  leaves  him  without  cause, 
and  without  his  consent,  she  carries  no 
im|flied  authoriiy  with  her  to  maintain 
herself  at  his  expense.  But  if  he  wrong- 
fully compels  her  to  leave  his  home  he  is 
bound  to  maintain  her  elsewhere,  and  if 
he  makes  no  adequate  provision  for  this 
purpose  she  becomes  an  agent  of  neces- 
sity to  supply  her  wants  upon  his  credit 
In  such  a  case,  inasmuch  as  she  is  en- 
titled to  a  provision  suitable  to  her  hus- 
band's means  and  position,  the  sufficiency 
of  any  allowance  which  he  makes  under 
these  circumstances  is  necessarily  a  ques- 
tion for  the  jury.  Where,  however,  the 
parties  separate  by  mutual  consent  they 
may  make  their  own  terms,  and  so  long 
as  they  continue  the  separation  these 
terms  are  binding  on  both.  Wh^re  the 
terms  are,  as  in  this  case,  that  the  wife 
shall  receive  a  specified  income  for  her 
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tnamtenance,  and  shall  not  apply  to  the 
husband  for  anything  more,  how  can  any 
authority  to  cliom  inore  be  implied  P  It 
is  excluded  by  the  express  terms  of  the 
arrangement.  It  is  obviously  immaterial 
whether  the  income  is  derived  from  the 
wife's  separate  property  or  from  the 
allowance  of  the  husband,  or  partly  from 
the  one  source  and  partly  from  the  other. 
It  is  enough  that  she  has  a  provision 
which  she  agrees  to  accept  as  sufficient. 
She  cannot  avail  herself  of  her  husband's 
consent  to  the  separation,  which  alone 
justifies  her  in  living  apart  from  him, 
and  repudiate  the  conditions  upon  which 
that  consent  was  given.  And  it  seems 
superfluous  to  add  that  no  third  person 
can  claim  to  disturb  the  arrangement 
made  between  the  husband  and  the  wife, 
and  to  say  that  he  will  by  supplying 
goods  to  the  wife  on  credit  compel  the 
husband  to  pay  more  than  the  wim  could 
have  claimed — that  is,  the  stipulated 
allowance.  He  can  derive  no  authority 
from  the  wife  which  she  is  incompetent 
to  give.  We  are  therefore  of  opinion  that 
any  inquiry  into  the  husband's  means  was 
irrelevant,  and  for  that  reason  we  abstain 
from,  saying  more  upon  the  second  ques- 
tion thfui  that^  if  evidence  upon  that  point 
had  been  relevant,  we  see  no  reason  why 
the  evidence  offered  should  be  rejected. 

We  do  not  think  it  necessary  to  go 
through  the  various  cases  cited.  They 
are  no  guide  to  us  except  so  fieur  as  they 
exhibit  the  principle  on  which  the 
authority  of  a  wife  to  pledge  the  credit 
of  her  husband  rests.  Upon  that  point 
they  are  conclusive  to  shew  that  the 
capacity  of  a  wife  to  contract  debts  upon 
the  credit  of  her  husband  is  derived  from 
an  authority  either  expressly  or  impliedly 
given  by  him.  We  need  only  refer  to 
the  two  more  recent  cases  of  Johnston  v. 
Sumner  (7)  and  Biffen  v.  Bignell  (8). 
We  are  not  concerned  to  enquire  whether 
in  this  or  that  particular  case  this  prin- 
ciple has  been  rightly  applied.  We  have 
onlv  to  deal  with  the  mcts  of  this  case, 
and  applying  the  principle  to  them  we 
hold  that  the  appellant  is  not  liable  for 
the  debt  contracted  with  the  respondent. 
Being  satisfied  that  we  have  all  the 
materials  before  us  necessary  for  the 
detormination  of  the  question,  it  would 


be  a  useless  expense  to  the  parties  to 
send  the  case  back  for  a  new  trial  We 
therefore  act  upon  .the  wholesome  pro- 
vision of  tiie  Judicature  Act,  lo75. 
Order  XL.  rule  10,  and  direct  that  the 
judgment  for  the  plaintiff"  below  be  set 
aside,  and  judgment  be  entered  for  the 
appellant. 

Judgment  for  the  appelicmt. 


Solicitors— W.  Gt.  Wilde,  for  appellant;  Prior, 
Bigg,  Church  &  Adams,  agents  for  Gorham  & 
Warner,  Tonbridge,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 
(Aj^edlfrom  the  Oommon  Pleas  Division.) 

1878.      1  DAVIS.  V.  THB  FLAQSTAFF  SILVBR 

March  6.  J     MiNiHa  company  of  utah.* 

PracHee — Inferior  Oourt-^urisdiction  as 
to  Defence  and  Counter-claim — Judicature 
Act,  1873  (86  ^  87  Vict.  c.  66),  sees. 
89,  90. 

Under  sections  89  and  90  of  the  Judi- 
cature Act,  1873,  inferior  Oowrts  moAf  give 
effect  to  counter-claims  relating  to  matters 
beyond  the  jurisdiction  of  the  Oourt,  by  way 
of  defence  to,  and  to  the  extent  of,  the 
plain  tiff*  s  claim,  hut  such  Courts  have  no 
power  to  award  to  a  defendant,  in  respect 
of  such  counter-ckUm,  damages  in  excess  of 
tJie  daim. 

The  plaintiff  in  this  case  was  a  citizen 
of  America,  and  the  defendants,  a  regis- 
tered  company,  carrying  on  business  in 
the  city  of  London. 

The  action  was  in  the  Mayor's  Court 
on  two  promissory  notes,  amounting  in 
value  to  500Z.  The  defendants  put  in  a 
counter-claim  for  a  sum  of  79,0002.  al- 
leged to  be  due  to  them  from  the  plain- 
tiff in  respect  of  causes  of  action  arising 
in  Utah. 

The  plaintiff  then  applied  to  Field,  J.,  at 
chambers  for  a  writ  of  prohibition  against 
the  defendants'  counter-claim  on  the 
ground  that  it  related  to  matters  beyond 

»  Coram  Brett»  LJ. ;  Cotton,  LJ. ;  and  The- 
siger,  L.J. 
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Davis  T.  Flagstaff  Silver  Mining  Co.  {App,\  CP. 
ihe  jurisdiction  of  the  Court,  Bnpporting 
bis  application  with  an  affidavit  to  that 
effect. 

Field,  J.,  referred  the  question  to  the 
Divisional  Court,  and  the  matter  came 
on  for  hearing  on  the  21st  of  February 
before  Lindley,  J.,  and  Grove,  J.,  who  dis- 
missed the  application.  The  plaintifE 
thereupon  appealed. 

Talfowrd  Baiter  and  Oook  (on  March  6), 
for  the  plaintiff,  argued  that  on  the  true 
construction  of  sections  89  and  90  of  the 
Judicature  Act,  1873,  the  counter-claim 
wasbeyond  the  jurisdiction  of  the  Mayor's 
Court. 

Edward  Olarh  (Orosvenor  Wood  with 
him),  for  the  defendants,  contended  that 
under  those  sections  an  inferior  Court 
could  entertain  any  counter-claim,  whe- 
ther within  the  jurisdiction  or  not,  as  an 
answer  to  the  plaintiff's  claim,  even  if  no 
judgment  could  be  given  for  the  defen- 
dant in  respect  of  matters  beyond  the 
jurisdiction,  for  the  amount  by  which  the 
counter-claun  overtopped  the  plaintiff's 
claim. 

Bbett,  L.  J. — I  am  of  opinion  that  the 
judgment  should  be  affirmed.  In  this 
case  the  plaintiff  has  made  a  demand  in 
the  Mayor's  Court  in  a  matter  over  which 
that  Court  has  jurisdiction.  To  that  the 
defendants  have  pleaded  various  de- 
fences, also  within  the  jurisdiction,  and 
beyond  that,  as  matter  of  controversy  if 
not  of  defence,  have  put  forward  a 
counter-clidm,  as  to  which  we  must  take 
it,  considering  the  affidavit  made  by  the 
plaintiff  and  not  answered  by  the  defen- 
dants, that  the  whole  related  to  matters 
which  would  have  been  beyond  the  juris- 
diction of  the  Court  if  they  had  been  put 
forward  as  an  original  demand ;  that  is  to 
say,  that  it  was  in  respect  of  matters 
arising  at  Utah. 

Then  the  question  arises,  should  the 
Mayor's  Court  be  prohibited  to  this  ex- 
tent, that  it  should  be  allowed  to  entertain 
the  plaintiff's  demand  and  the  remaining 
defences,  but  compelled  to  shut  out  the 
counter-claim  P 

That  depends  on  the  construction  of  the 
Judicature  Act  of  1873.  I  think  the 
fundamental    object   of   those  Acts    in 


amalgamating  the  Courts  of  justice  and 
in  everything  done  by  them  was  to  enable 
the  Court,  before  whom  a  controversy 
was  brought,  as  far  as  possible  to  deter, 
mine  all  matters  which  might  then  he  in 
controversy  between  the  parties,  and  every 
part  of  the  Act  and  all  the  rules  made 
under  it,  must  be  construed  with  regard 
to  tiiat  fundamental  object  of  the  whole 
legislation. 

Section  89  of  the  Act  of  1873  (1)  deals 
among  other  things  with  the  Admiralty 
jurisdiction  given  to  inferior  Courts. 
xTow,  in  the  Court  of  Admiralty  (which 
though  it  was  in  one  sense  a  superior 
Court,  had  certain  things  only  with  which 
it  could  properly  deal)  when  a  plaintiff 
in  that  Court  entered  into  a  contiroversy 
within  the  jurisdiction,  and  the  defendant 
relied  on  matter  of  controversy  with 
which  the  Court  ought  to  have  deftlt  if  it 

(1)  By  36  &  87  Vict,  c  66.  s.  89,  "Every  in- 
ferior Court  which  now  has  or  which  may  after 
the  passing  of  this  Act  have  jurisdiction  in  Equity, 
or  at  law  and  in  Equity  and  in  Admiral^  re- 
spectively, shall,  as  regards  all  causes  of  action 
within  its  jurisdiction,  for  the  time  being,  have 
power  to  grant,  and  shall  grant  in  any  proceeding 
before  su3i  Court,  such  relief,  redress  or  remedy, 
or  combination  of  remedies,  either  absolute  or 
conditional,  and  shall  in  every  such  proceeding 
give  euch  and  the  like  effect  to  every  ground  of 
defence  or  count^r-daim,  equitable  or  legid,  sub- 
ject to  the  provision  next  hereinafter  contained  in 
as  full  and  ample  a  manner  as  might  and  on^t  to 
be  done  in  the  like  case  by  her  Majesty's  High 
Court  of  Justice." 

By  section  90,  "  Where  in  any  proceeding  before 
any  such  inferior  Court,  any  defence  or  counter- 
claim of  the  defendant  involves  matter  beyond 
the  jurisdiction  of  the  Court,  such  defence' or 
counter-claim  shall  not  affect  the  competeDCV  at 
the  duty  of  the  Court  to  dispose  of  the  whole 
matter  in  controversy,  so  far  as  relates  to  the 
demand  of  the  plaintiff  and  the  defence  thereto, 
but  no  relief  exceeding  that  which  the  Court  has 
jurisdiction  to  admimster,  shall  be  given  to  the 
defendant  upon  any  such  counter-claim  :  Provided 
always  that  in  such  case  it  shall  be  lawful  for  the 
High  Court  or  any  division  or  Judge  thereof,  if  it 
shall  be  thought  fit,  on  the  application  of  any 
party  to  the  proceeding  to  order  that  the  whole 
proceeding  be  transferred  from  such  inferior 
Court  to  the  High  Court,  or  to  any  division 
thereof;  and  in  such  case  the  record  in  such  pfo- 
ceeding  shall  be  transmitted  by  the  registrar  or 
otherproper  officer  of  the  inferior  Court  to  the 
said  ^gh  Court,  and  the  same  shaU  thenceforth  be 
continued  and  prosecuted  in  the  said  Hirfi  Ooint, 
as  if  it  had  been  originally  commenced  therein.* 
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had  been  within  the  jurisdiction,  and  it 
was  suggested  that  because  the  matter 
relied  on  by  the  defendant  was  beyond  the 
jurisd^ption  of  the  Court,  the  Court  could 
not^^o  complete  equity  between  the 
parties,  the  Admiralty  Court  decided 
this — that  whenever  there  was  matter  of 
confaroyersy  properly  before  the  Court, 
and  in  order  to  do  equity  it  was  neces- 
saiy  to  entertain  other  matter  of  con- 
troversy raised  by  the  defendant  which 
could  not  have  been  entertained  under 
the  original  jurisdiction  of  the  Court,  the 
Court  nevertheless,  for  the  purpose  of 
doiuff  equity,  would  entertain  the  matter 
which  arose  out  of  the  jurisdiction.  I 
think  from  what  we  know  of  the  practice 
of  the  A.dmiralty  Court,  and  bearing  in 
mind  the  fundamental  object  of  the  Judi- 
cature Act,  the  intention  of  the  Legis- 
lature was  to  give  all  inferior  Courto  a 
similar  power  to  that  which  was  exercised 
by  the  Court  of  Admiralty. 

Therefore  I  think  that  section  89  means 
that  when  the  plaintiff  has  brought  an 
action,  the  subject-matter  of  which  is 
within  the  jurisdiction,  and  the  defendant 
has  brought  forward  by  way  of  defence 
or  counter-claim  matter  which  would  not 
originally  have  been  within  the  juris- 
diction, in  order  that  the  Court  might 
give  a  final  decision  between  the  parties 
and  do  absolute  equiW,  under  section  89 
the  Court  is  entitled  to  entertain  the 
matter  so  brought  forward  as  a  defence, 
though  it  may  be  in  this  sense  out  of  the 
jurisdiction,— that  if  it  had  been  brought 
forward  by  a  plaintiff,  ihe  Court  could 
not  have  entertained  it.  The  terms  of 
the  section  give  the  widest  power  io  the 
defendant  as  to  counter-claim.  It  says 
that  every  inferior  Court  "shall  have 
power  to  grant,  and  shall  grant  in  anv 
proceeding  before  such  Court  such  relief, 
redress,  or  remedy,  or  combination  of 
remedies,  either  aroolute  or  conditional, 
and  shall  in  every  such  proceeding  give 
such  and  the  like  effect  to  every  ground 
of  defence  or  counter-claim  equitable  or 
legal  (subject  to  the  provision  next  herein- 
after contained)  in  as  full  and  ample  a 
manner  as  might  and  oueht  to  be  d<me  in 
a  Hke  case  in  the  High  Court  of  Justice." 
If  the  ]>hra0e  '*  subject  to  the  provision 
next  hereinafter  contained  "  were  omitted, 
Vol.  47.— 03.,  CJP.  &  Exch. 


MICHAELMAS  1877  to  MICHAELMAB  1878. 


5C5 


that  section  would  entitle  the  inferior 
Court  to  give  effect  to  every  defence  or 
counter-KSihim  which  could  be  entertained 
by  the  High  Court  of  Justice  under  the 
Judicature  Acts ;  that  is  to  say,  when  the 
cause  of  action  is  within  the  jurisdiction 
of  the  Court,  all  the  barriers  of  juris- 
diction would  be  thrown  down  and  the 
inferior  Court  would  be  left  in  possession 
of  the  jurisdiction  of  one  of  the  superior 
Courts  of  this  country.  But  that  power, 
extensive  as  it  is,  is  subiect  to  the  pro- 
vision in  the  next  section.  To  what 
extent  then  is  the  power  cut  down  by 
section  90  P  That  section  is  as  follows : 
"Where  in  any  proceeding  before  any 
such  inferior  Court,  any  defence  or 
counter-claim  of  the  defendant  involves 
matter  beyond  the  jurisdiction  of  the 
Court  "  (it  is  obvious  that  the  section  is 
dealinc  with  defence  and  also  counter- 
claim mvolvinff  matter  beyond  the  juris- 
diction ;  shewing  the  intention  of  the 
Legislature  that  such  counter-claims  shall 
be  entertained),  "  such  defence  or  conn- 
ter-claim  shall  not  affect  the  competence 
or  the  duty  of  the  Court  to  dispose  of  the 
whole  matter  in  controversy."  So  far, 
the  enactment  leaves  the  competency  of 
the  Court  to  deal  with  counter-claims 
arising  beyond  the  jurisdiction  complete, 
and  the  whole  matter  in  controversy 
would  be  before  the  Court, — demuia, 
defence,  and  counter-claim.  But  now 
comes  a  phrase  limiting  the  power  of  the 
Court :  ^'  so  ftur  as  relates  to  the  demand 
of  the  plaintiff  and  the  defence  thereto." 
That  raises  a  difficuh^.  The  use  of  the 
word  "  defence,"  it  might  be  contended, 
excludes  counter-claim.  But  looking,  as 
I  have  said  before,  to  the  fundamental 
object  of  the  Act,  namelv,  to  do  complete 
equity  in  all  matters  before  the  Court,  I 
think  we  ought  not  to  construe  the 
word  as  limited  to  defence  properly  so* 
called,  but  as  containing  also  counter- 
claim, so  to  as  a  counter-claim  can  be 
used  as  a  defence  to  a  daim.  Then  the 
section  goes  on  to  shew  what  the  inferior 
Court  cannot  do.  "But  no  relief  ex- 
ceeding that  which  the  Court  has  jtirm- 
diction  to  administer,  shall  be  given  to 
the  defendant  upon  any  such  oounteru 
claim."  That  phrase  may  be  read :  '*no 
relief  beyond  so  much  as  is  a  defence  to 
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the  claim."  Belief  is  to  be  given  to  the 
extent  of  a  defence  to  the  claim,  but  not 
beyond  that  point  if  the  connter-claim  is 
in  respect  to  matters  beyond  the  original 
jarisdiction  of  the  Court.  The  Act, 
therefore,  entrusts  the  inferior  Court 
with  powers  to  deal  with  a  counter-claim 
which  would  be,  if  it  were  an  original 
claim,  beyond  the  jurisdiction  of  the 
Court,  to  the  extent  of  the  claim  and  no 
further. 

But  it  has  been  contended  that  the 
excess  of  jurisdiction  referred  to  is  only 
excess  in  point  of  amount.  I  cannot 
think  so.  Matters  may  be  beyond  the 
jurisdiction  of  an  inferior  Court  in  both 
respects.  Inferior  Courts  may  have  a 
Umib  to  their  jurisdiction  as  to  amount, 
but  they  always  have  a  limit  as  to 
locality ;  and  it  would  be  defeating  the 
fundamental  object  of  the  L^pslature  if 
we  said  such  Courts  might  deal  with  a 
counter-claim  which  was  beyond  their 
jurisdiction  as  to  amount,  but  not  with 
one  which  was  so  in  point  of  locality,  and 
that  a  counter-claim  might  be  beyond  its 
jurisdiction  because  material  foots  which 
had  to  be  proved  with  regard  to  it  had 
arisen  out  of  the  jurisdiction.  I  am, 
therefore,  of  opinion  that  the  section  does 
not  confine  the  inferior  Courts  to  matters 
within  their  local  jurisdiction,  but  gives 
them  power  to  deal  with  all  matters  of 
counter-claim,  whether  beyond  the  juris- 
diction as  to  amount,  or  locality,  or  both. 
That  beinff  so,  when  a  counter-claim  is 
pleaded  of  such  a  nature  that  if  it  had 
been  pleaded  in  the  superior  Courts,  it 
might  have  given  rise  to  a  judgment  for 
some  amount  in  favour  of  the  defendant, 
if  such  counter-claim  is  out  of  thejuris- 
diotion,  in  either  respect  inferior  dourts 
can  deal  with  it  emy  so  far  as  it  is  a 
defence  to  the  claim.  This  gives  effect 
to  the  words  of  both  the  sections. 

It  mi^ht  no  doubt  be  productive  of 
inconvenience.  All  sorts  of  defences 
might  be  raised,  and  proceedings  required 
for  which  the  Court  had  no  machinery ; 
for  instance,  in  the  present  case  a  com- 
mission might  be  wanted  to  take  evidence 
at  Utah,  and  the  Mayor's  Court  would 
have  no  authority  to  issue  it,  and  that,  if 
there  was  no  remedy,  might  give  rise  to 
great  difficulties  and  ixijustice.    But  there 


is  a  remedy  provided  by  the  latter  pari  of 
section  90.  If  the  oounter-daim  goes 
into  matters  beyond  the  jurisdiction,  then 
the  whole  proceeding  may  be  traasferred 
from  such  inferior  Court  to  the  ]ffigh 
Court  of  Justice,  and  then  the  High 
Court  will  have  the  whole  matter  in  its 
hands.  That  ought  to  be  the  case  here ; 
and  I  have  no  doubt  that  at  some  point 
of  the  proceedin^rs  the  action  will  be  so 


remove 

Mr.  Salter  wishes  to  out  down  the 
powers  of  the  Court  in  dealing,  with  the 
matter,  and  says  that  the  Mayor's  Court 
ought  to  have  power  to  retain  the  olaim, 
but  no  power  to  deal  with  tiie  counter- 
olaim  in  any  way,  but  that  the  counter- 
claim must  be  brought  separately  before 
the  High  Court.  I  do  not  thmk  that 
view  can  be  maintained.  Prohibition  has 
been  asked  for  to  prevent  the  Mayor^s 
Court  from  dealing  at  all  with  a  counter- 
claim with  which  I  think  that  Court  must 
deal,  if  the  matter  is  left  there,  to  the 
extent  of  the  claim  and  no  more.  To  do 
that,  the  Court  must  entertain  the  whole 
coxmter-claim,  and  therefore  the  pro- 
hibition will  not  lie. 

As  to  the  time  when  this  action  ought 
to  be  transferred  we  are  not  called  upon 
to  express  an  opinion.  But  it  is  ckar 
that  it  must  and  ought  to  be  done  at 
some  stage  or  other  of  the  action*  All 
we  can  decide  is  that  prohibition  ought 
not  to  issue. 

Cotton,  L.J.— I  am  also  of  opinion 
that  this  appeal  must  £ftil.  The  oounter- 
daim  nusee  questions  as  to  matters  which 
the  Mayor's  Court  would  have  no  jaris- 
diction to  entertain  in  an  original  action. 
The  question  then  is,  whether  sections  89 
and  90  of  the  Judicature  Act,  1873,  give 
authority  to  that  Court  to  deal  with  the 
subject-matter  of  the  counter-claim  as  a 
counter-claim,  and  to  what  extent. 

SectionSOdeaJswithtwomatteTS.  ilrst, 
as  to  ilie  relief  to  be  given  by  infancnr 
Courts  to  plaintiffs,  so  far  as  concerns  the 
plaintiff  taking  the  matter  into  the  in- 
ferior Court,  he  has  no  i>ower  to  do 
so  unless  the  Court  has  independent 
jurisdiction  to  entertain  the  matter.  But 
the  Act  gives  further  powers  as  to 
actions  so  oonunenced*    The  seotioQ  ex- 
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pressly  provides  that  the  cause  of  action 
must  be  within  the  jnrisdiction  of  the 
Conrt ;  when  that  is  so,  the  Court  is  to 
grant  saoh  relief,  redress  or  remedy,  or 
combination  of  remedies,  as  the   High 
Court  of  Justice  can  give.     No  additional 
jnrisdiction  is  given  as  to  the  plaintiff's 
claim,  and  it  must  be  borne  in  mind  that 
the  plaintiff  has  a  right  to  choose  the 
Couit  in  which  the  fitigation  is  to  be 
carried  on.    But  the  sulraequent  part  of 
the  section  deals  with  the  defendant's 
rights.     The  Court  *'  shall  in  every  such 
proceeding  give  such,  and  the  like  effect 
to  every  ground  of  defence  or  counter- 
claim equitable  or  legal  (subject  to  the 
provision  next  hereinafter  contained)  in 
SA  full  and  ample  a  manner  as  might  and 
ought  to  be  done  in  the  like  case  by  the 
High  Court  of  Justice."    Nothing  is  said 
here  as  to  the  defence  or  counter-claim 
arising  within  the  jurisdiction.     The  fair 
oonstruotion  is,  that  under  that  section 
the  defendant  might  raise  any  defence  or 
counter-claim  in  any  inferior  Court  which 
he  might  have  raised  in  the  High  Court 
of  Justice.    Mr.  Salter  says  it  merely 
means  that  the  inferior  Court  may  deal  in 
the  same  way  with  a  defence  or  counter- 
claim in  respect  of  matters  within  its 
jurisdiction,  as  the  High  Court  may  in 
respect  of  matters  within  its  jurisdiction. 
Bat  does  it  not  mean  that  all  defences 
and  counter-claims  are  available,  which 
would  be  available  in  the  High  Court  of 
Justice,  but  subject  to  the  "provision 
thereinafter  contained,"  that  is  in  sec- 
tion 90  ?   What  is  that  provision  ?     It  is 
this :  *'  Where  in  any  proceeding  before 
any  such  inferior  Court  any  defence  or 
counter-claim  of  the  defendant  involves 
matter  beyond  the  jurisdiction  of   the 
Court" — ttiose   words  are    strongly  in 
favour  of  the  construction  I  have  given 
to  section  89,  for  they  assume  that  the 
defence    or    counter-claim    entertained 
under  it  may  involve  matters  beyond  the 
jurisdiction — "such  defence  or  counter- 
claim shall  not  affect  the  competence  or 
the  duty  of  the  Court,"  te  do  what  ?  "  to 
dispose    of    the    whole  matter  in  con- 
troversy so  far  as  relates  to  the  demand 
of  the  plaintiff  and  the  defence  thereto." 
The  whole  difficulty  arises  from  the  use 
of  the  words  "  defence  thereto,"  no  men* 


tion  being  made  of  the  counter-claim. 
But  it  would  be  wrong  to  limit  "the 
whole  matter  in  controversy"  to  that 
which  is  contended  for.  The  Court  may 
entertain  the  "whole  matter  in  con- 
troversy," and  that,  looking  at  the  earlier 
part  of  the  section,  may  go  beyond  the 
jurisdiction  of  the  Court.  Then  to  what 
extent  may  the  Court  entertain  it  P  It 
may  enter  into  all  matters  in  contro- 
versy, whether  within  the  jurisdiction 
or  not,  for  the  purpose  of  seeing  first 
whether  there  is  a  Kood  cause  of  i^on ; 
and,  secondly,  wheuer  there  is  a  cause  of 
counter-claim,  and  whether  the  defendant 
can  protect  himself  by  it.  But  he  must 
use  the  counter-claim  merely  as  a  shield 
to  protect  himself  against  the  claim,  and 
not  as  a  means  of  recovering  a  sum  of 
money  beyond  thb  amount  of  the  plain- 
tiff's claim.  Then,  as  a  remedy  for  any 
injustice  or  inconvenience,  the  whole 
matter  may  be  transferred  into  the  High 
Court,  so  that  the  whole  matter  may  be 
disposed  of^  and  the  defendant  enabled  to 
obtain  such  judgment  on  the  counter- 
claim as  he  may  be  entitled  to. 

Thbsiqbr,  L.J. — ^I  am  of  the  same 
opinion.  I  think  section  90  is  sufficiently 
plain  in  itself;  and  when  read  in  con- 
nection with  section  89  and  one  or  two 
others,  it  becomes,  as  it  seems  to  me,  en- 
tirely free  from  doubt. 

Prior  to  the  passing  of  the  Judicature 
Acte  there  were  a  variety  of  claims  which, 
thoueh  resulting  in  paymente  of  money, 
could  not  be  made  the  subject  of  set-off, 
and  the  Courte  were  thus  prevented 
from  doing  complete  justice  between  the 
parties. 

That  difficulty  was  got  over  by  sections 
24  and  25  of  the  Act  of  1873,  and  by 
those  sections  the  High  Court  of  Justice 
was  enabled  to  do  complete  justice  in  all 
the  divisional  Courts  with  regard  to  all 
the  claims  of  the  particular  parties  to  a 
litigation,  and  also  in  some  cases  with 
regard  to  third  parties.  One  of  the 
matters  provided  for  was,  that  in  addi- 
tion to  the  ordinary  right  of  set-off,  the 
defendant  might  set  up  a  counter-claim 
in  respect  of  any  right  or  claim  which  he 
possessed,  whether  sounding  in  damages 
or  not  \  which  though  not  actually  a  Ic^ 
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set-ofify  migbt  be  treated  as  sncb.  Then 
machinery  is  provided  by  Order  XIX. 
role  3  under  the  Act  of  1875,  by  which 
such  set-off  is  to  have  the  same  effect  as 
a  statement  of  claim  in  a  cross  action ; 
and  then  come  the  important  words: 
''  so  as  to  enable  the  Court  to  pronounce 
a  final  judgment "  (not  two  judgments) 
**  both  on  the  original  and  on  the  cross- 
claim."  That  being  the  state  of  legis- 
lation under  the  Judicature  Act  of  1873, 
BO  far  as  regards  the  High  Court,  and 
such  beuig  the  machinery  for  carrying 
out  its  objects,  Parliament  had  to  deal 
with  inferior  Courts,  and  it  dealt  with 
them  in  sections  89  and  90  of  the  Act  of 
1873.  In  section  89  we  find  general  pro- 
yisions ;  first,  as  regards  causes  of  action ; 
and,  secondly,  as  regards  defences  and 
counter-claims  in  particular  actions.  As 
regards  causes  of  action,  the  inferior 
Courts  are  limited  as  to  locality  or 
amount  just  as  they  were  before  the  Act, 
but  subject  to  such  limitation  the  Courts 
had  power  to  deal  with  all  claims  in  as 
full  and  ample  a  manner  as  the  High 
Court  of  Justice.  Then  the  Legislature 
had  to  deal  with  defences  and  counter- 
claims. Now  a  priori  anyone  who  had 
studied  the  matter,  would  say  that  if  the 
particular  plaintiff  might  choose  the 
Court  in  which  he  would  bring  his  action, 
the  defendant  should  be  entitled  to  set 
off,  to  the  extent  of  the  claim,  any 
demand  he  might  have  against  the  plain- 
tiff, whether  within  the  jurisdiction  or 
not.  Otherwise  the  plaintiff  might  ac- 
tually be  able  by  choosing  his  own  Court 
to  emorce  the  payment  of  a  sum  of  money 
by  the  defendant,  although  the  defendant 
might  have  a  larger  clium  against  him, 
which  he  could  only  recover  by  bringing 
an  action  in  the  superior  Court.  This  is 
provided  for  in  general  terms  by  section 
89.  Then  when  we  come  to  section  90 
we  find  that  the  words  **  every  ground  of 
defence  or  counter-claim  "  are  intended  to 
have  their  natural  meaning;  that  is  to 
say,  every  around  of  defence  or  counter- 
claim in  whatever  place  and  in  whatever 
circumstances  it  may  have  arisen.  Then 
it  was  felt  that  a  limit  must  be  put  on  the 
powers  thus  given,  for  otherwise  the 
jurisdiction  of  inferior  Courts  would  be 
raised  beyond  all  convenient  bounds.    So 


we  have  the  enactment  in  section  89  made 
**  subject  to  the  provision  thereinafter 
contamed.''  Looking  again  at  the  object 
of  the  Act,  we  would  expect  to  find  that 
the  defendant  would  be  allowed  to  set  off 
so  much  of  the  counter-claim  out  of  the 
jurisdiction  as  would  cover  the  plaintiff's 
claim  and  no  more,  and  that  intention 
seems  to  be  carried  out  in  tolerably  clear 
terms  by  section  90,  which  is  as  follows : 
"  Where  in  any  proceeding  before  any 
such  inferior  Court,  any  defence  or 
counter-claim  of  the  defendant  involves 
matter  beyond  the  jurisdiction  of  the 
Court "  (the  Legislature  is  dealing  there- 
fore, not  merely  with  defenoes,  but  also 
with  counter-claims  involving  matter 
beyond  the  jurisdiction),  "  such  defence 
or  counter-claim  shall  not  affect  the  com- 
petence or  the  duty  of  the  Court  to 
dispose,"  not  of  the  plaintifTs  daim,  but 
'*  of  the  whole  matter  in  oontroversy,  so 
far  as  relates  to  the  demand  of  the  plaintiff 
and  the  defence  thereto."  I  agree  with 
Lord  Justice  Brett  as  to  the  word  "  de- 
fence"  there,  that  it  is  not  limited  to 
defence  properly  so-called,  as  in  the 
earlier  piurt  of  the  section,  and  a  reason 
which  points  distinctly  to  that  being  the 
true  view  of  the  matter  is  that  where  the 
words  defence  and  oounter-daim  have 
been  used,  as  in  the  earlier  part  of  the 
section,  the  word  ''  such  "  is  introduced 
before  oounter-daim,  *'  but  no  relief  ex- 
ceeding that  which  the  Court  has  juris- 
diction to  administer,  shall  be  given  upon 
any  such  counter-claim.  But  here  the 
power  given  to  the  Court  is  '*to  dispose 
of  the  whole  matter  in  controversy,  so  &r 
as  relates  to  the  demand  of  the  plaintiff 
and  the  defence  thereto,"  words  which 
are  as  wide  as  any  words  can  be,  wad 
even  if  the  word  "  defence  "  is  not  to  be 
used  as  I  have  indicated,  the  "  disposing 
of  the  whole  matter  in  controversy  "  is  a 
power  amply  sufficient  to  meet  the  case 
where  a  question  arises  whether  the  de- 
fendant has  not  a  counter-claim  either 
equal  to  or  overtopping  the  plaintiff's 
claim,  so  that  in  point  of  fact  the  plaintiff 
ought  not  to  have  a  judgment. 

Then  it  is  enacted  that  "no  relief  ex- 
ceeding that  which  the  Court  has  juiu- 
diction  to  administer,  shall  be  given  to 
the  defendant  upon  any  suoh  ooonter- 
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daim/'  That  means  that  as  soon  aa  the 
defendant  has  proved  that  he  is  en- 
titled to  a  judgment  eqoal  to  the 
amount  of  the  plaintifiTs  claim,  then 
as  the  counter-claim  is  prima  facie 
beyond  its  jurisdiction,  the  Court  must 
hold  its  hand,  and,  as  to  any  surplus, 
leave  the  defendant  to  his  remedy  in  the 
superior  Court.  That  being  so,  as  the 
defenduit  is  entitled  to  such  relief  as  I 
have  mentioned,  though  the  counter-claim 
is  for  more  than  the  amount  of  the  plain- 
tiff's claim,  that  does  not  justify  a  pro- 
hibition. Relief  must  be  given,  for  here 
is  in  one  sense  a  set-off,  though  not  in 
another,  and  the  Court  must  give  relief 
as  regards  the  counter-claim  to  an  extent 
equal  to  the  plaintifi^s  claim  and  no 
further.  There  is,  therefore,  at  present 
no  ground  for  complaint  on  the  part  of 
the  plaintiff;  there  is  nothing  in  the  course 
pursued  by  the  defendants,  or  by  the 
Court  below,  to  justify  our  issuing  a  pro- 
hibition at  this  stage  of  the  proceedings. 
The  costs  of  this  appeal  must  be  the 
defendants'  costs  in  any  event. 

Appeal  dismissed. 


Solicitors— J.  W.  Sjkes,  for  pldntiff ;  Ashlej  & 
Tee,  for  defendants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878.     1       Ee  HEBiTAQB ;  ex  parte 
May  6,  7.  J  docker. 

Taxation — Solicitor's  Oha/rges — Agree- 
ment to  pay  Fixed  Sum  for  Costs — Bight 
to  Delivery  of  BUI  of  Costs — Tresswre— 
Overcharge— Payment — ^**  Special  Circtm^ 
stances''— Statute  6^7  Vict.  c.  73.  ss. 
37,  38,  41. 

By  {he6^7  Vict.  c.  73,  a  person  not  the 
party  chargeable  may,  if  there  are  **  special 
circumstances,**   have  a  solicitor's  biU  of 
costs  referred  for  taxation,  even  after  pay^  ** 
ment. 

In  1875,  H.,  as  solicitor  for  the  Credit 
Fonder^  commenced  an  action  against  D. 


to  recover  a  sum  of  mon>ey  due  from  him  on 
a  promissory  note.  After  long  negoticUdons 
the  Credit  Fonder  were  induced  by  H.  to 
accept  a  composition,  D.  at  the  same  time 
agreeing  to  pay  H.*s  costs.  D,*s  solicitor 
thereupon  asked  H.  to  name  a  lump  sum 
for  his  costs,  and  H.  named  2001.  as  a  fair 
and  reasonable  sum.  The  money  was  paid 
by  D.  in  February,  1877 ;  twelve  months 
later  D.  applied  for  the  delivery  of  a  bill  of 
costs,  alleging  that  the  sum  paid  by  him 
was  excessive,  and  that  great  pressure  was 
used  by  H.  to  compel  him  to  agree  to  the 
srnn  named  for  costs : — Held,  that  the  case 
did  not  come  within  the  provisions  con- 
tained m  6  ^  7  Vict.  c.  73,  at  all,  and 
that,  even  if  vt  did,  there  were  no  special 
circumstances  such  as  would  justify  the 
Court  in  exercising  its  jurisdiction. 

This  was  a  motion,  by  way  of  appeal, 
&om  an  order  of  Field,  J.,  at  chambers, 
dismissing  a  summons  for  the  taxation 
of  a  biU  of  costs. 

In  July,  1875,  Mr.  Heritage,  instructed 
by  the  Credit  Foncier  of  England, 
limited,  conmienced  an  action  against 
Mr.  E.  S.  Docker,  to  recover  5,000Z., 
being  the  amount  of  a  promissory  note 
indorsed  by  him  to  the  Credit  Fonder. 
Shortly  afterwards  proceedings  in  bank- 
ruptcy were  commenced  by  the  Credit 
Foncier  against  Mr.  Docker  with  re- 
ference to  the  promissory  note.  On  the 
20th  of  January,  1876,  Mr.  Docker  pre- 
sented a  petimon  for  liquidation  b^ 
arrangement  or  composition;  and  ulti- 
mately resolutions  were  passed  by  the 
creditors  (who  were  practically  repre- 
sented by  the  Credit  Foncier),  accepting 
a  composition  by  which  the  liquidation 
proceedings  were  annulled,  and  a  compo- 
sition accepted,  to  be  raised  by  means  of 
a  loan,  by  his  wife,  upon  property  be- 
longing to  her  for  her  separate  use. 

G>nsiderable  trouble  and  expense  were 
incurred  by  Mr.  Heritage  at  Uie  request 
of  Mr.  ^ney,  who  was  at  that  time 
acting  as  solicitor  for  Mr.  Docker,  in  in- 
vestigating the  title  of  Mrs.  Docker  to  the 
property  in  question,  and  in  persuading 
the  creditors  to  allow  the  matter  to  be 
arranged  out  of  bankruptcy.  Mr.  Honey 
afterwai'ds  proposed  to  Mr.  Heritage  that 
he  should  name  a  lump  sum  to  cover  his 
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costs  in  all  the  transaotions  above  re- 
ferred to,  including  certain  fees  paid  to 
auctioneers  for  yalnation  of  property. 
Mr.  Heritage  named  a  sum  of  200Z.  Mr. 
Honey,  on  Docker's  behalf,  at  once 
agreed  to  the  proposal,  and  the  money 
was  eventually  paid  in  or  about  Feb- 
ruary, 1877.  No  complaint  whatever 
was  heard  about  the  matter  till  the  1st 
of  November,  1877,  when  Mr.  Lydall,  a 
solicitor,  applied  on  behalf  of  Docker  for 
a  bill  of  costs,  which  was  declined.  On 
the  12th  of  February,  1878,  the  usual 
summons  for  delivery  of  a  bill  of  costs 
was  taken  out,  and  heard  before  a 
Master,  who  dismissed  the  summons, 
and  on  appeal  Field,  J.,  confirmed  the 
Master's  decision. 

In  his  affidavit  Mr.  Docker  alleged 
that  the  sum  claimed  by  Mr.  Heritage  for 
his  costs  was  excessive  and  unreasonable, 
and  alsp  that  undue  pressure  had  been 
used  to  compel  Mr.  Honey,  acting  as  his 
solicitor,  to  agree  to  the  payment  of  200Z. 
This,  however,  was  domed  by  Mr.  Heri- 
tage, and  there  was  no  affidavit  in  sup- 
port by  Mr.  Honey. 

Olux/rles  Bussell  and  Morton  DameU 
now  appeared,  on  behalf  of  the  appellant, 
in  support  of  the  motion. — ^This  applica- 
tion IS  made  under  the  provisions  of  6  & 
7  Vict.  c.  73.  ss.  37,  38,  41  (1);  and 
it  is  contended  that  Mr.  Docker  is  war- 

(1)  By  6  &  7  Vict,  c  78.  s.  37,  a  party  chai^e- 
able  is  entitled  to  have  a  solicitor's  bill  of  costs 
referred  for  taxation,  even  though  twelve  months 
have  expired  since  the  bill  has  been  delivered, 
"  nnder  special  circnmstances  to  be  proved  to  the 
satisfaction  of  the  Court  or  Judge  to  whom  the 
application  for  such  reference  shall  be  made."  By 
section  38,  *' Where  any  person,  not  the  party 
chugeable  with  any  such  bill  ....  shall  be 
liable,  or  shall  have  paid  such  bill  to  the  attorney 
or  solicitor,  &c.,  or  to  the  person  chargeable  with 
sudi  bill,  as  aforesaid,  it  shall  be  lawM  for  such 
person,  &c.,  to  make  such  application  for  a  refer- 
ence for  the  taxation  and  settlement  of  such  bill 
as  the  party  chargeable  therewith  might  himself 
make Provided  always,  that  in  case  such  ap- 
plication is  made  when,  under  the  provisions  herein 
contained,  a  reference  is  not  authorised  to  be 
made,  except  under  special  circumstances,  it  shall 
be  lawful  to  the  Court  or  Judge  to  whom  such 
application  shall  be  made  to  take  into  considera- 
tion any  additional  special  circumstances  appli- 
cable to  the  person  making  such  application, 
although  such  circumstances  might  not  be  appli- 
cable to  the  party  so  chargeable  with  the  said  bill 


ranted  under  the  drcumstances  in  ask. 
ing  for  the  delivery  of  a  bill  of  costs. 
It  is  admitted  that  "special  drounu 
stances"  must  exist.  It  has,  however, 
been  decided  that  gross  overcharges  or 
pressure  are  su£Bicient  "special  circum- 
stances"  within  the  meaning  of  the 
above  Act— JBe  Birother  (2),  and  Be  Dick- 
son (3). 

Reginald  Brrnvn^  contra, — The  appel- 
lant is  not  within  the  provisions  oi  the 
Act  at  all.  This  was  a  voluntary  com- 
promise. Moreover,  the  37th  section 
does  not  enable  any  person  to  apply  to  a 
solicitor  to  have  a  bill  of  costs  furnished 
to  him.  The  words  "  shall  be  liable  or 
shall  have  paid  "  must  be  read  as  equiva- 
lent to  "  shall  be  liable  a/nd  shall  have 
paid ;"  and  the  class  of  persons  intended 
to  be  included  within  the  provisions  of 
the  section  are  residuary  l^^atees,  cesUd 
que  trusts^  and  the  like,  u  the  Legis- 
lature had  intended  that  any  person  who 
should  pay  a  solicitor's  bill  should  be 
entitled  to  have  such  bill  submitted  to 
taxation,  dilEerent  language  would  have 
been  employed.  Again,  even  if  the  bill 
can  be  referred  to  taxation,  the  appellant 
is  not  entitled  to  have  it  delivered. 

[Lush,  J.,  referred,  on  this  point,  to 
6  &  7  Vict.  c.  73.  s.  40.] 

Lastly,  no  "special  circumstances*' 
exist  here.  It  is  distinctly  denied  on 
the  part  of  Mr.  Heritage  that  the  charges 
were  unreasonable  or  that  any  pressure 
was  used ;  and  no  affidavit  to  the  con- 
trary has  been  filed  by  Mr.  Honey,  who 

as  aforesaid,  if  he  was  the  party  making  the  ap- 
plication/' By  section  40,  *' upon  the  apphcatioD 
of  a  jperson  not  being  the  person  chargeable  .... 
or  of  a  party  interested  as  aforesaid,"  the  Court 
or  Judge  may  order  the  solicitor  to  driver  a  copy 
of  his  bill  of  costs,  upon  payment  of  the  costs  of 
such  copy.  By  section  41 ,  "  The  payment  of  any 
such  bill,  as  aforesaid,  shall  in  no  case  preclude 
the  Court  or  Judge  to  whom  application  shall  be 
made  from  referring  such  bill  K>r  taxation,  if  the 
special  circumstances  of  the  case  shall  in  the 
opinion  of  such  Court  or  Judge  appear  to  require 
the  same,  upon  such  terms  and  conditions,  and 
subject  to  such  directions  as  to  such  Conut  or 
Judge  shall  seem  right,  provided  the  applicatioo 
for  such  reference  be  made  within  twelve  monibs 
after  payment.** 

(2)  3  Kay  &  J.  518;  s.  c  26  Law  J.  Sep. 
Chanc.  695. 

(3)  26  Law  J.  Bep.  Chanc.  89 ;  s.  c.   3  Jar. 
N.S.  29. 
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oondnoted  this  negotiation  ihronghont. 
Assaming,  however,  that  snch  over^ 
charges  eziBted  and  snoh  preesnre  was 
used  as  is  alleged  on  behalf  of  the  appeU 
lant,  and  that  there  are  ''special  cir* 
onmstances/'  the  time  has  now  expired 
within  which  snoh  an  application  as  this 
coold  be  maintained.  There  are  many 
anthorities  in  Chancery  to  shew  that 
these  ''special  circnmstances "  mnst  be 
circnmstances  recently  come  to  the  know- 
ledge of  the  party,  and  that  an  applica- 
tion snch  as  this  mnst  be  made  promptiy. 
Here  no  bill  was  ever  asked  for  till  nine 
months  after  the  matter  had  ended ;  and 
snch  delay,  independentiy  of  other  cir- 
cnmstances, is  snfficient  to  jnstify  the 
line  of  action  adopted  by  Mr.  Heritage — 
In  re  NecUe  (4)  ;  In  re  Harding  (5)  ;  In 
re  Harrison  (6)  ;  In  re  Harper  (7)  ;  In 
re  Drew  (8)  ;  In  re  Beche  (9). 
Va/niel  replied. 

CoGEBURN,  L.C.J.  —  I  entertain  a 
strong  opinion  that  the  present  case  does 
not  come  within  the  proyisions  of  6  &  7 
Vict.  c.  78,  at  all.  It  is  not  necessary, 
however,  for  ns  to  decide  that  point  now. 
If  yon  look  at  the  terms  of  the  37th 
section,  it  is  quite  manifest  that  the  in- 
tention of  the  Legislature  was,  that  a 
solicitor  having  a  right  of  action  against 
the  person  who  employed  him  for  costs 
should  not  be  allowed  to  bring  such 
action  without  first^  delivering  a  bill  of 
costs.  The  case  is  different  &om  that 
where  a  third  party  is  a  defendant  to  an 
action,  and  U  defeated,  and  has  to  pay 
the  costs  of  the  action ;  in  that  case  the 
costs  go  to  the  Master  to  be  taxed,  and 
snch  costs  when  taxed  become  part  of 
the  judgment  against  him.  That  is  not 
this  case ;  and  n  a  party  in  the  position 
of  the  appellant  chooses,  without  waiting 
for  the  event  of  a  trial,  to  submit,  and 
agrees  to  pi^  a  sum  for  costs,  I  fail  to 
see  how  the  37th  section  can  apply. 

(4)  10  Beav.  181. 

(5)  10  Bear.  250 ;  s.  c.  16  Law  J.  Bep.  Chanc 
288. 

(6)  10  Beav.  67 ;  s.  c  1 6  Law  J.  Bep.  Chanc 
170. 

(7)  10  Bear.  284. 
rsS  10  Bear.  868. 

(9)  6  Beav.  406 ;  8.C.  18  Law  J.  Rep.  Chane. 
167. 


611 


Then  the  38th  section  only  says  that 
the  same  rule,  which  by  the  37th  section 
is  established  in  the  case  of  solicitor  and 
client,  shall  also  apply  to  the  other  per« 
sons  who  are  in  the  same  position  as  re- 
gards the  solicitor  or  the  client;  such  per- 
sons are  in  &ct  to  stand  in  the  shoes  of 
the  client,  and  to  have  the  same  remedy 
against  the  solicitor  which  the  client 
would  have  had.  In  my  judgment  the 
38th  section  has  no  application  here,  but 
applies,  for  instance,  to  a  third  person 
who  has  agreed  to  indemnify  a  client 
against  costs,  or  has  entered  into  a 
guarantee  for  him. 

It  is  not,  however,  necessary  to  decide 
this  application  on  any  such  ground. 
There  is  nothing  at  all  in  the  Act  to 
prevent  a  solicitor  from  coming  to  an 
arrangement  in  respect  of  his  costs ;  and 
he  may,  if  he  chooses,  agree  to  accept  a 
lump  sum  in  respect  of  them;  and,  so 
long  as  this  is  done  honafide^  there  is  no 
reason  why  such  a  compromise  should 
not  stand.  The  applicant  here  agreed 
through  the  solicitor,  who  was  then  acting 
for  him,  to  pay  a  lump  sum  for  costs ; 
and  as  no  fraud  is  alleged,  I  &il  to  see 
any  special  circumstances  which  would 
induce  us  to  interfere.  This  is  not  even 
the  case  of  a  solicitor  taking  advantage 
of  the  ignorance  of  a  layman ;  for  here 
the  appellant's  own  solicitor  intercedes, 
and  agrees  with  the  solicitor  on  the  other 
side  as  to  the  sum  which  should  be  paid. 
No  doubt  it  would  have  been  more  satis- 
factory if  the  costs  had  been  ascertained 
in  the  regular  way;  that,  however,  is 
only  a  passing  observation,  and  I  fail  to 
see  anything  here  which  would  justify  us 
in  exercising  any  summary  jurisdiction. 

Mellob,  J. — I  entirely  a^ree  with  the 
Lord  Chief  Justice ;  and  although  it  is 
not  now  necessary  to  decide  that  point, 
am  of  opinion  that  he  has  rightly  inter- 
preted the  meaning  of  the  statute.  With 
regard  to  the  other  matter,  the  transac- 
tion seems  to  have  been  quite  a  legiti- 
mate one.  A  question  arose  as  to  the 
amount  of  the  costs,  and  the  appellant  in 
effect  said:  '*I  don't  want  to  have  a 
special  enquiir  about  costs — ^What  will 
you  take  as  a  lump  sum  P"  The  solidtor 
replied:  '* Under  all  the  circumstances^ 


Digitized  by 


Google 


512 


QUEEirs  BENCH,  COUUON  FLEAS  AND  EXCHBaTTEB. 


[N.S. 


Be  EerUage;  ex  parte  Docker,  Q.B, 
I  think  200?.  is  the  proper  amonnt." 
That,  perhaps,  may  have  been  a  little  too 
mnch,  but  tiie  appellant  agrees  to  pay  it 
without,  so  far  as  I  can  see,  any  pressure 
being  put  on  him  to  do  so.  what  was 
done  was,  in  my  judgment,  done  volun- 
tarily, and  I  hardly  remember  a  case 
with  less  merits.  Independently  of  all 
this,  I  think  the  delay  which  has  taken 
place  in  making  this  application  justifies 
our  refusing  it. 

Lush,  J. — I  am  of  the  same  opinion. 
The  present  is  a  most  ungracious  appli- 
cation ;  and  I  think  it  is,  moreover,  not 
within  the  Act  at  all.  The  88th  section 
applies  only  to  a  case  where  a  third 
party  has  undertaken  to  indenmify  the 
client.  This  was  a  voluntary  agreement 
to  pay  a  lump  sum  to  cover  costs  and 
other  payments;  and  it  was  never  in- 
tended by  the  parties  that  the  sum 
should  be  enquired  into  by  taxation  or 
otherwise. 

Appeal  dismissed  tvith  costs. 


Solicitors— W.  H,  Lydall,  for  appellant;  Fredk. 
Heritage  in  person. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
r  LEWIS    AND     ANOTHER    (oppeU 

1878.     J      lants)  v.  the  cabdifp  urban 
May  22.  ]      sanitaby  authority  (respon- 
L     dents). 

Public  Health — Paving^  ^c,  of  Private 
Streets — Notice  to  Owners  to  pa/oe,  ^c,  in 
Front  of  their  Premises — Recovery  of  Ex- 
penses from  Owners  in  Default — Effect  of 
Agreement  by  Owner  that  Sanitary  Autho- 
rity may  execute  Works  and  charge  him 
with  Expense  —  Condition  Precedent  to 
Summary  Recovery  of  Expenses  by  Sani- 
tary AuthorUy—3S  ^  39  Vid,  c,  55  (Public 
Health  Act,  1875),  ss,  150,  257. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Eep.  M.a  101.] 


flN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen*s  Bench  Division,) 

1878.       1  LAING  V,  HOLLWAY  AND 

May  4,  18.  j  others.* 

Ship  and  Shipping — Charter  Party — 
Oonsiruction — Time — "  Despatch  Money  at 
10s,  per  Hour  for  dU  Time  Swoed,** 

Under  the  terms  of  a  charter-party ,  cargo 
was  to  be  shipped  at  the  rate  of  200  terns 
per  running  day,  a/nd  to  be  discharged  as 
fast  as  ship  could  deliver,  not  exceeding 
200  tons  per  working  day.  Demurrage,  if 
any,  at  the  rate  of  20s,  per  hour,  except  in 
certain  cases,  and  despatch-money  10s.  per 
hour  on  any  time  saved  in  loading  or  dis- 
charging. Ship  to  had  and  discharge  by 
night  and  by  day,  and  as  rapidly  as  pos- 
sible when  required  by  shippers,  consignees 
or  charterers : — 

Held,  that,  according  to  the  true  meaning 
of  the  charter-party,  despatch-money  was 
payable  for  every  hour  saved  during  the 
whole  twenty-fowr  hours,  and  not  merely  in 
respect  of  a  working  day  of  twelve  hours. 

This  was  an  appeal  firom  a  decision  df 
the  Queen's  Bench  Division  on  a  Special 
Case,  stated  by  consent,  and  by  order  of 
the  Becnstrar  of  the  Lord  Mayor's  Conrt 
of  London,  pnrsnant  to  ss.  6  and  7  of  the 
sohednle  to  the  Borough  and  Local  Courts 
of  Record  Act,  1872  (35  A  36  Vict.  c.  86). 

The  material  facta-  of  the  Special  Case 
were  as  follows : — 

This  is  an  action  brought  by  the  plain- 
ti£P,  the  owner  of  the  British  ship  the 
Good  Hope,  to  recover  54Z.,  the  balance 
of  freight  alleged  to  be  due  to  the  plain- 
tiff from  the  defendants  under  the  f6llow- 
ing  circumstances : — 

On  the  24th  of  May,  1876,  a  charter- 
pariy  was  entered  into  between  the  plain- 
tiff  and  the  defendants,  by  which  it  was 
agreed  that  the  said  ship  should  proceed 
with  all  despatch  to  Elba,  and 'there  ship 
a  cargo  of  ore  for  Newport. 

The  material  parts  of  such  ohartar- 
party  were  as  follows : — 

The  cargo  to  be  shipped  at  the  rate  of 
200  tons  per  running  day,  Sundays  and 
holidays  excepted,  and  to  be  disdbarged 

*  Coram  faggallay,  L.J.;  Brett^  IjJ.\  and 
Cotton,  LJ. 
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as  £EUit  as  ship  can  deliver,  not  exceeding 
200  tons  per  working  day,  weather  per. 
mitting.  Steamer  to  ni^oad  the  barges 
sent  alongside  with  all  possible  despatch 
so  long  as  this  mode  of  shipment  is  con- 
tinned,  and  any  delay  incorred  by  not 
doing  so  not  to  count  as  part  of  the  lay 
days. 

Demnrrage,  if  any,  at  the  rate  of  20«. 
per  hour,  except  in  case  of  any  hands 
striking  work,  frosts  or  floodsi  revolutions 
or  wars,  which  may  hinder  the  loading  or 
discharge  of  the  said,  vessel.  Despatch, 
money  lOa.  per  hour  on  any  time  saved 
in  loading  or  discharging.  The  char, 
terers  to  have  the  right  of  averaging  days 
for  loading  and  discharging  in  oi^er  to 
avoid  demurrage,  and  steajners  are  to 
load  and  discharge  by  night  as  well  as  by 
day,  and  as  rapidly  as  possible  when  re- 
quired by  shippers,  consignees  or  char- 
terers. Ship  to  allow  two  days  in  load- 
ing in  case  of  bad  weather. 

In  pursuance  of  the  said  charter-party, 
the  said  ship  duly  loaded  and  delivered  a 
cargo  of  ore,  and  the  plaintiff  became 
and  was  entitled  to  receive  the  sum  of 
1,061Z.  198.  lid.  in  respect  of  the  freight. 

Four  days  were  saved  in  loading  at 
Elba>  and  five  days  were  saved  in  dis- 
charging  at  Newport,  making  altogether 
nine  days,  which,  if  calculated  at  twenty- 
fours  a  day,  would  make  216  hours,  or  at 
twelve  hours  per  day,  108  hours. 

The  defendants  have  paid  the  said 
freight^  so  payable  to  the  plaintiff  as 
aforesaid,  with  the  exception  of  the  sum 
of  1081.  which  they  clami  to  deduct  as 
despatch-money,  being  at  the  rate  of  10^. 
per  hour  for  nine  days  of  twenty-four 
hours. 

The  plaintiff  admits  that  the  defend- 
ants  are  entitled  to  despatch-money  for 
nine  days,  but  contends  that  such  de- 
spatch-money  is  only  payable  at  the  rate 
of  10*.  per  hour  per  working  day  of 
twelve  hours,  and  not  of  twenty-four 
hours  as  contended  by  the  defendants, 
and  that  therefore  the  defendants  were 
only  entitled  to  641.  despatch-money,  and 
not  to  108Z.  as  claimed  by  them. 

If  the  Court  shall  be  of  opinion  that, 

on    the    true  construction  of   the  said 

.charter-party,    despatch-money,    at    the 

rate  of  10«.  per  hour,  is  to  be  paid  per 

Vol.  47.— Q3.,  CJP.  &  Exch. 


working  day  of  twelve  hours,  the  verdict 
shall  be  for  the  plaintiff  for  54Z.,  with 
costs  of  this  action,  and  if  the  Court  shall 
be  of  opinion  that  despatch-money  at  the 
rate  of  10«.  per  hour  is  to  be  paid  per 
day  of  twenty-four  hours,  the  verdict 
shall  be  for  the  defendants,  with  costs  of 
the  action. 

The  case  came  on  for  hearing  before 
Mellor,  J.,  and  Lush,  J.,  on  the  23rd  of 
November,  1877,  when  the  Court  gave 
judgment  for  the  plaintiff. 

Against  this  decision  the  defendants 
now  appealed. 

^Linklater,  for  the  defendants. 
A.  L.  Smith,  for  the  plaintiff. 

Our,  adv.  vult. 

The  judgment  of  the  Court  was  de- 
livered  (on  May  18)  by — 

Baggallat,  L.J.  —  We  cannot  agree 
with  the  judgment  in  this  case.  It 
seems  founded  on  there  being  something 
in  the  charter-party  by  which  days 
and  their  length  can  be  ascertained,  and 
become  of  importance.  We  can  find 
nothing  to  this  effect.  There  is  no  such 
ex]>ression  as  ''lay  dav,"  and  nothing 
which  would  ascertain  how  many  hours 
would  make  a  working  day;  and  cer- 
tainly we  have  no  statement  what  is  its 
lengui  in  Elba,  We  think  there  is 
noting  by  which  time  can  be  measured, 
except  hours.  The  charterer  is  to  ship 
at  the  rate  of  200  tons  per  running  day, 
that  is  to  say,  at  least  that  quantity, 
unless  hindered  by  strikes,  &o.,  on  which 
nothing  turns.  W  eather  may  excuse  him 
to  the  extent  of  two  days.  But  he  may 
ship  by  night  as  well  as  by  day,  for  so 
the  steamer  is  bound  to  load.  And  the 
steamer  is  to  unload  barges  sent  along- 
side with  all  possible  despatch.  The  char- 
terer may  therefofe  ship  cargo  the  whole 
twenty-four  hours  round,  and  ship  no 
more  than  the  200  tons.  The  cargo  is  to 
be  discharged  as  &st  as  the  ship  can 
deliver,  not  exceeding  200  tons  per  work- 
ing day,  weather  permitting.  The  work- 
ing day  here  does  not  mean  a  day  of  any 
pi^cular  length,  but ''  workincr "  as  op- 
posed to  Sun£ky  or  holiday.    This  means 

8U 
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that  the  charterer  is  to  nnload  at  that 
rate,  not  that  the  ship  is  bound  to  dis- 
charge that  quantity  only.     On  the  con- 
trary, as  in  the  case  of  the  loading,  the 
steamer  is  bound  "  to  discharge  by  night, 
and  as  rapidly  as  possible  when  required 
by  shipper,  consignee  or  charterer."  There 
is  therefore  no  day  of  any  length  men- 
tioned.  There  is  a  maximum  of  obligation 
on  the  charterer  of  200  tons  for  loading 
and  discharging  on  each  working  day,  but 
the  maximum  of  obligation  on  the  ship  to 
receive  and  discharge  has  no  limit  except 
"  as  rapidly  as  possible,"  and  the  charterer 
has  the  whole  twenty-four  hours  round 
in  which  he  may  unload  the  200  ions. 
Then  what  is  the  meaning  of  time  saved 
in  loading  or  discharging?     The  literal 
meaning   I  suppose   would    be   "  doing 
those  tMngs  in  less  time  than  they  might 
be  done  in  with  ordinary  despatch,"  i.  e., 
if  ordinary  despatch,  with  the  ordinary 
number  of  hands  and  ordinary  diligence, 
would  load  and  unload  in  twenty  days  or 
240  hours,  then  extraordinary  despatch, 
extraordinary  numbers  of  hands  and  ex- 
traordinary diligence,  doing  those  things 
in  fifteen  days  or  150  hours,  the  differ- 
ence, 1.  d.,  five  days  or  sixty  hours  is  time 
saved.     Because  strictly  speaking  time  is 
not  saved  in  doing  a  thing  by  working 
twenty-four    hours    round,    instead    of 
twelve    one    day    and    twelve    another, 
twenty-four  hours  have  been  consumed 
in  each  case.    Time  is  saved  in  getting 
firom  A.  to  B.  if  a  man  runs  in  one  hour 
instead  of  walking  in  two.     But  nobody 
suggests  that  this  is  the  meaning.     It  is 
admitted  on  both  sides,  and  is  clear  that 
**  time  saved  "  means  if  the  ship  is  ready 
earlier  than  she  would  be  if  the  charterer 
worked  up  to  his  maximum  obligation 
only ;  all  the  time  by  which  she  is  the 
sooner  ready  is  time  saved  within   the 
meaning  of  the  charter-party.     Then  the 
question  is  by  how  much  time  is  she 
sooner  ready?     The  Juiswer  is,  W  nine 
times  twenfy-four    hours.       Really  the 
reason  of  the  thing  is  that  wav.      The 
owner  would  sail  away,  by  what  has  hap- 
pened, 216  hours  sooner  than  he  would 
nave  done  but  for  the  defendant's  de- 
spatch. 

Suppose  that,  taking    the  Tm^yitiiTiwi 
liabilify,  the  charterer  had  till  and  on  a 


certain  day,  say  Thursd^,  to  load  without 
incurring  demurrage.  Suppose  he  began 
at  6  A.M.  and  finished  at  midday,  then  he 
would  at  least  have  saved  the  i^dst  of  that 
day,  let  us  call  it  seven  hours.  Now 
suppose  by  working  all  Wednesday  night 
and  Thursday  morning  the  loading  was 
finished  at  6  A.M.,  he  would  have  saved 
thirteen  hours.  Then  suppose  he  finished 
at  3  A.H.  would  he  not  have  saved  sixteen 
hours?  and  so  if  he  finished  on  Wed- 
nesdi^  at  7  •  p.m.  he  would  have  saved 
twenty-four  hours..  It  was  admitted  by 
the  plaintifE  that  demurrage  was  to  be 
paid  on  this  footing ;  then  why  not  the 
despatch-money  ? 

I  think  the  judgment  must  be  reversed. 

Judgment  reversed. 


Solicitors — Shnm  &  Crossman,  for  plaintiff;  Qtatgi 
and  William  Webb,  for  defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1878.      1        HANCOCKS  AKD   COMPANT  V, 

March  9.  J  lablaohe. 

Huebcmd  and  Wife — Married  Womm^s 
Property  Act,  1870  (33  &  34  Vki.  c  93) 
— Charging  separate  Property  with  Wife*s 
Debt — Action  against  Wife  alorhe. 

An  action  cannot  he  brought  agaiiMt  a 
married  woman  without  joining  her  hu- 
band  as  defendo/nt,  though  ihe  action  he 
brought  onh/  in  order  to  declare  that  pro- 
perty from  her  separate  earnings,  and  wiM 
had  become  her  separate  property  wi^ 
the  meaning  of  the  Married  Women^s  Pr(h 
Act,  1870  (33  ^  34  Vict,  c  98), 


might  be  made  cha/rgeahle  with  ihe  pay- 
ment of  a  debt  she  had  contracted  whim 
living  apart  from  her  husband. 

The  following  waa  the  plaintiffs'  state- 
ment of  claim : — 

1.  The  plaintiffs  are  oo-nartners,  osny- 
ing  on  the  business  of  goldsmiths,  8ilve^ 
smiths  and  jewellers  at  No.  39,  Burton 
Street,  in  the  county  of  Middlesex,  unto 
the  firm  of  '*  Hancocks  &  Company." 

2.  The  defendant  is  m  actress  and  an 
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operatic  and  public  singer,  and  as  such  is 
engaged  in  an  employment  from  which 
she  derives  wages  and  earnings  sepa- 
rately  from  her  hnsband,  whereby  she 
has  acquired,  and  is  still  acquiring,  sepa- 
rate property  within  the  meaning  of  the 
Married  Women's  Property  Act,  1870, 
and  the  propeHy  so  acquired  has  been 
received  by  the  defendant  on  her  sole 
receipt,  ana  the  same  property  and  the 
inyestments  thereof  are  now  held  by  the 
defendant  in  her  own  name  as  her  sepa- 
rate property,  and  are  under  her  sole 
power  and  control. 

3.  The  plaintiffs,  on  the  16th  day  of 
•  June,  187o,  at  the  request  of  the  defen. 

dant^  supplied  and  deUvered  to  the  defen- 
dant  an  oval  gold  locket,  with  turquoise, 
pearl  and  rose  diamonds  set  on  one  side, 
of  the  Value  of  282.,  and  the  defendant 
thereupon,  as  a  married  woman  entitled 
to  separate  property,  and  then  earning 
separate  property,  agreed  to  pay  the  said 
sum  of  28i.  out  of  her  separate  property 
by  instalments  in  manner  followmg — 
that  is  to  say,  the  sum  of  10Z.  immediately 
on  the  delivery  of  the  said  locket,  the  sum 
of  42.  on  the  26th  day  of  June,  1875,  and 
the  balance  of  14Z.  before  the  10th  day 
of  August,  1876. 

4.  The  defendant,  in  accordance  with 
tiie  terms  of  the  said  agreement,  paid  the 
instalments  of  lOZ.  and  4Z.  out  of  her 
separate  property,  but  the  defendant  has 
not  paid  the  said  balance  of  14Z.,  and 
although  frequently  applied  to  by  the 
plaintiSia  for  the  payment  thereof,  the  de- 
fendant has  refused  and  still  refuses  to 
pay  the  same,  and  the  whole  of  the  said 
sum  of  14Z.  is  stiU  due  and  owing  to  the 
plaintiffs  by  the  defendant.  The  defend- 
ant has  had,  and  still  has,  in  her  posses- 
sion separate  property  more  than  sufficient 
to  (Miy  the  said  sum  of  142.,  and  is  in 
receipt  of  wages  and  earnings  which  will 
be  more,  than  sufficient  to  answer  the 
same. 

5.  The  defendant  was  at  the  date  when 
the  said  locket  was  supplied  and  delivered 
to  her,  and  still  is,  living  apart  from  her 
husband,  and  the  plaintiffs  have  been 
unable  to  discover  the  address  of  the 
defendant's  husband.  The  defendant's 
husband  has  no  interest  in  the  property 
sought  to  be  charged  in  this  action,  but 
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the  same  remains  in  the  hands  of  the 
defendant  with  the  acquiescence  of  her 
husband,  in  order  to  be  applied  as  her 
separate  property. 
The  plaintiffs  claim — 

1.  A  declaration  that  the  separate  pro- 
perty of  tlie  defendant  vested  in  her,  or 
in  any  other  person  in  trust  for  her,  is 
chargeable  witn  the  payment  of  the  said 
sum  of  142.,  and  of  interest  thereon,  from 
the  10th  day  of  August,  1875,  and  of  the 
costs  of  this  action. 

2.  Payment  of  the  said  sum  of  142., 
interest  and  costs  accordingly ;  or  if  the 
defendant  shall  not  admit  possession  of 

•  separate  estate  sufficient  to  answer  the 
same,  an  enquiry  of  what  the  defendant's 
separate  property  consists,  and  in  whom 
it  is  vested,  with  proper  consequential 
directions  for  payment  thereout  of  the 
said  sum,  interest  and  costs, 

3.  Such  further  or  other  relief  as  the 
nature  of  the  case  may  require. 

Demurrer  thereto. 

PyJee  appeared  to  support  the  demurrer, 
but 

W.  P.  Beetle,  for  the  plaintiffs,  was 
called  on  to  support  the  statement  of 
claim. — It  is  not  necessary  to  join  the 
defendant's  husband  in  this  action.  The 
action  is  only  to  charge  the  separate  pro- 
perty of  the  wife  with  the  payment  of  this 
debt,  and  in  order  to  charge  the  sepa- 
rate property  of  a  married  woman  which 
is  in  the  hands  of  trustees  it  is  not 
necessary  to  make  all  the  trustees  parties 
to  the  action— Picar(2  v.  Hine  (1),  Davies 
V.  Jenkins  (2).  That  the  plaintiffs  are 
entitled  to  a  charge  on  the  separate  es- 
tate of  the  defendant  for  the  debt  con- 
tracted by  her  under  the  circumstances 
stated  in  this  case  is  established  by  the 
cases  of  Murra/y  v.  Bardee  (3),  Oaston  v. 
Franktm  (4),  and  McHenry  v.  Dames  (5). 
That  last  case  is  one  very  much  in  point, 
as  the  suit  there  was  brought  against  the 
married  woman  alone,  and  no  objection 
was  taken  that  no  other  person  was  made 

(1)  Law  Rep.  6  Chanc.  (App.)  274. 

(2)  Law  Rep.  6  Chanc.  Diy.  728. 

(3)  8  Myl.  &  K  209. 

(4)  2  De  Oex  &  S.  561. 

(6)  39  Law  J.  Rep.  Ohanc  866;  s.  cLaw  Rep. 
10  Eq.  88. 


Digitized  by 


Google 


S16 


aUEEN'S  BENCH,  COMMON  FLEAS  AND  EXCHBaUEB. 


[N.S. 


Hancocks  y.  Lablache,  C,P, 
a  party  defendant.  The  effect  of  the 
Married  Women's  Property  Act,  1870 
(33  &  34  Vict.  c.  93),  is  to  make  the 
property  which  a  married  woman  has 
acquired  from  her  separate  earnings  her 
separate  property,  for  which  she  might 
sne  or  be  sued  as  a  f&me  sole.  The  1st 
section  enacts  that  snch  earnings  "  shall 
be  deemed  and  taken  to  be  property  held 
and  settled  to  her  separate  nse,  indepen- 
dent of  any  husband,"  and  this  must  be 
read  with  section  11,  which  states  that 
^*  a  married  woman  may  maintain  an 
action  in  her  own  name  for  the  recovery 
of  any  wages,  earnings  and  property  by 
this  Act  declared  to  be  her  separate  pro- 
perty,** and  "  shall  have  in  her  own  name 
the  same  remedies,  both  civil  and  crimi- 
nal, against  all  persons  whomsoever  for 
the  protection  and  security  of  such  wages, 
earnings,**  &c.,  "  as  if  such  wages,  earn- 
ings,** &c.,  "  belonged  to  her  as  an  unmar- 
ried woman.'*  By  section  10  she  may  effect 
a  policy  of  insurance,  "  and  the  contract  in 
such  policy  shall  be  as  valid  as  if  made  with 
an  unmarried  woman.'*  Now  a  contract 
must  be  mutual,  and  she  must  be  liable 
to  pay  the  premiums  as  much  as  the 
insurance '  company  to  pay  the  money 
insured.  By  the  11th  section  she  can 
sue  alone,  and  she  therefore  must  equally 
in  like  manner  be  liable  to  be  sued ;  for 
said  Lord  Eldon  in  Beard  v.  Wehh  (6), 
*'  1  think  it  will  be  difficult  to  contend 
that  the  right  to  sue  and  the  liability  to 
be  sued  do  not  stand  upon  the  same 
footing.** 

[LiNDLBT,  J.,  referred  to  Order  XVI. 
rule  8,  which  allows  married  women, 
"  by  the  leave  of  the  Court  or  a  Judge,'*  to 
sue  or  defend  without  their  husbands 
and  without  a  next  Mend.  There  is  in  a 
note  to  this  rule  in  Oharletfs  Judicature 
AcUy  3rd  ed.  p.  457,  a  reference  to  a  case 
of  Oakes  V.  Bedford^  reported  in  the 
Timee  newspaper  of  May,  1876,  in  which 
it  is  said  the  Queen's  Bench  Division  al- 
lowed a  demurrer  to  a  statement  of  claim 
in  an  action  by  a  dressmaker  against  a 
married  lady  who  was  living  apart  and 
received  an  allowance  from  her  husband. 
"  There  would  be  extreme  injustice,"  the 
Court  is  there  reported  to  have  said,  "  in 

(6)  2  Bos.  &  F.  99. 


making  a  charge  upon  the  allowance  in 
the  absence  of  the  husband.  The  action 
must  be  amended  by  bringing  in  the 
husband.**] 

The  raiio  decidendi  of  the  cases  in 
which  it  has  been  held  necessary  to  join 
the  husband  has  been  the  inabiliiy  of  a 
married  woman  to  contract — Manby  v. 
Scott  (7),  and  Bacon*8  Abridgement^  title 
Baron  and  Feme,  L,  where  it  is  said, 
"  For  if  she  alone  were  sued,  it  might  be 
a  means  of  making  the  husband's  pro- 
perty liable  without  giving  him  an  oppor- 
tunity of  defending  mmself.'*  The  joinder 
of  the  husband,  which  was  for  confor- 
mity, as  shewn  in  Bell  v.  Oomnmssary' 
Hyde  and  uxor  (8)  is  now  no  longer  ne- 
cessary. [He  fdso  referred  to  MarshdU 
v.  Button  (9)  and  Va/MittaH  v.  VansO- 
tart  (10).]  It  is  admitted  that  such  an 
action  as  the  present  could  not  have 
been  brought  before  1870,  but  since  33  ft 
34  Vict.  c.  93,  and  the  Judicature  Acts,  a 
married  woman  may  be  sued  without  her 
husband  in  order  to  charge  her  separate 
estate.  (Judicature  Act,  1873,  section  24, 
sub-sections  1  and  7,  and  Order  IX.  rule 
3 ;  Order  XVL  rule  13.) 

Pyhcy  for  the  defendant,  was  directed 
to  confine  his  arguments  to  the  construc- 
tion of  the  Mamed  Women*s  Property 
Act,  1870.— The  only  sections  of  that 
Act  which  allude  to  a  married  woman 
being  sued  are  sections  12, 13  and  14, 
and  those  are  cases  which  are  not  appli- 
cable to  the  present  case,  being  cases  in 
which  the  wife  is  sued  either  ror  a  debt 
contracted  by  her  before  marriage,  or 
where  she  is  sued  by  the  poor-law  autho- 
rities for  the  maintenance  of  her  husband 
or  children.  These  being  expressly  pro- 
vided for  by  the  Act,  rather  shew  that 
she  cannot  be  sued  in  any  other  case  on 
the  principle  that  expressio  twtw  est  ex* 
clusio  alterme.  If  the  Legislature  had 
intended  that  she  should  be  sued  as  well 
as  sue  in  respect  of  her  separate  property, 
it  would  have  stated  it  in  so  many  words, 
and  the  absence  in  section  11  of  words  to 
that  effect  is  a  strong  ground  for  believing 

(7)  2  Smith's  Leading  Gases,  7tli  ed.  429. 

(8)  Precedents  in  Chancery,  328. 

(9)  8  Term  Bep.  645. 

(10)  4  Kay  &  J.  62 ;  8.  o.  27  Law  J.  Bep. 
Ghanc  222. 
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that  the  Legislature  did  not  intend  that 
she  should  be  saed  as  B,feme  sole.  If  a 
married  woman  could  be  sued  without 
her  husband  she  would  be  put  to  a  great 
disadvantage,  as  she  could  onlj  then 
defend  by  leave  of  the  Court  or  a  Judge, 
and  that,  too,  on  giving  security  for  costs 
— Order  XVI.  ride  8,  where  the  words 
are  not  "  sue  or  be  sudd,"  but  "  sue  or 
defend^  Then  Order  IX.  rule  3,  to 
which  reference  has  been  made  by  the 
counsel  for  the  plainti£&,  refers  to  ser- 
vice only  and  to  actions  in  which  the 
husband  and  wife  are  joined  as  defen- 
dants. In  the  recent  case  of  Atvoood  v. 
Chichester  (II)  the  Court  of  Appeal  set 
aside  a  judgment  which  had  been  entered 
by  default  against  a  married  woman  with 
a  separate  estate  in  an  action  brought 
against  her  on  her  cheque  which  her 
husband  had  induced  her  to  sign.  The 
judgment  was  set  aside  on  the  merits, 
but  in  the  course  of  his  judgment  Cotton, 
L.J.,  after  stating  that  the  plaintiff  had 
brought  his  action  against  the  wife  as 
feme  sole  on  the  cheque,  said,  "this  he 
ought  not  to  have  done,  and  even  if 
he  endeavoured  to  obtain  a  judgment 
against  her  separate  estate  he  ought  to 
have  joined  tne  husband,  for  in  equity 
the  wife  cannot  be  sued  without  joining 
the  husband,  in  order  that  the  settled 
property  may  be  attached."  [He  also 
referred  to  DuckeU  v.  Oover  (12).] 

W.  P.  Beale  cited  In  re  The  Leeds 
Banking  Oompcmy^  MaUhevoman^s  Case 
(13). 

LiNDLET,  J. — ^The  question  raised  in 
this  case,  though  a  small  one,  is  an  im- 
portant one.  The  action  is  by  certain 
creditors  against  a  married  woman,  and 
it  appears  that  the  married  woman  has 
property  derived  from  earnings  under  an 
engagement  as  an  actress  and  public 
singer,  which  is  property  separate  from 
her  husband  witlun  the  meaning  of  the 
Married  Women's  Property  Act,  1870, 
and  the  claim  in  the  action  is  not  against 
her  personally,  but  is  for  a  declajration 

(11)  AsUe,  800. 

(12)  46  Law  J.  Bep.  Chanc.  407 ;  s.  c  Law 
Bep.  6  Chanc.  Div.  82. 

(13)  36  Law  J.  Bep.  Chanc.  90;  lc  Law  Bep. 
3  £q.  781. 
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that  her  said  separate .  property  may  be 
made  chargeable  with  the  pamnent  of  the 
debt  due  to  the  plaintiffs.  The  objection 
to  the  action  is  that  the  husband  is  not 
made  a  party  thereto.  It  is  said  on  be- 
half of  the  plaintiffs  that  the  husband 
has  no  interest  in  the  property  sought  to 
be  charged,  and  that  the  plaintiffs  have 
be^n  unable  to  discover  the  husband's 
address.  The  point  which  I  have  to 
determine  is  whether  this  action  can  be 
maintained  against  the  married  woman 
without  joining  the  husband,  and  I  have 
come  to  the  conclusion  that  it  cannot. 
Apart  from  the  question  whether  there 
is  any  power  to  maintain  such  an  action, 
since  the  Married  Women's  Property  Act> 
1870,  it  is  clear  that  no  suit  in  equity 
could  have  been  brought  against  a  mar- 
ried woman  without  joining  her  husband 
as  defendant.  The  general  rule  as  to 
this  is  undisputed,  and  is  to  be  found  in 
1  DameVs  Chancery  PracHcCy  p.  162,  and 
if  the  present  action  had  been  a  suit  in 
Chancery  before  1870  there  is  no  doubt 
that  the  plaintiffs  could  not  in  point  of 
form  have  succeeded.  Now  the  first  and 
important  question  is  whether,  on  the 
true  construction  of  the  Married  Women's 
Property  Act,  1870,  the  property  which 
is  the  separate  property  of  the  married 
woman  under  that  Acb  is  property  in 
respect  of  which  she  can  sue  and  be  sued 
as  if  she  were  unmarried  P  By  the  11th 
section  of  that  Act  it  is  such  in  respect 
of  which  she  clearly  can  sue  as  if  she 
were  unmarried,  but  that  section  does 
not  say  that  she  can  be  sued  as  such,  and 
I  do  not  see  that  the  first  section  can  be 
construed  in  the  way  I  have  been  asked 
to  construe  it  by  the  counsel  for  the 
plaintiffs,  namely,  so  as  to  treat  the  pro- 
perty which  by  that  section  is  to  be 
deemed  settled  to  her  separate  use  as 
property  belonging  to  her  m  all  respects 
as  S  she  were  an  unmarried  woman.  I 
cannot  think  that  it  was  a  mere  accident 
that  different  phrases  are  used  in  section  1 
and  section  11,  nor  can  I  hold  that  the 
Legislature,  in  section  1,  has  used  lan- 
guage which  is  equivalent  to  saying  that 
the  property  shall  be  deemed  to  be  the 
property  of  the  married  woman  as  if  she 
were  unmarried.  Then,  starting  from 
that  pointy  I  come  to  the  conclusion  that 
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the  property  from  the  separate  earnings 
of  tne  married  woman  is  to  be  treated  as 
if  it  had  been  settled  to  her  separate  nse, 
and  like  other  property  which  has  been 
so  settled.  Then  the  Act  does  not  say 
that  the  married  woman  is  to  be  saed  as 
a/etne  sole  in  respect  of  that  property. 
This  is  an  omission  in  the  Act,  and  it  is 
not  for  me  to  say  whether  such  omissipn 
was  intended  or  not.  The  result,  there- 
fore, is  that  the  Act  has  not  altered  the 
law  as  to  her  being  sned  in  respect  of  her 
separate  property. 

,Then  is  there  anything  in  the  Jadica- 
tnre  Act  as  to  this  r  I  mink  that  there 
is  nothing  in  that  Act  which  alters  the 
law  on  this  point.  I  am  nnable  to  find 
either  in  the  Married  Women's  Property 
Act,  1870,  or  in  the  Judicature  Act,  any 
warrant  for  departing  from  the  estab- 
lished practice,  and  therefore  I  must 
allow  this  demurrer.  The  plaintiff  to 
have  liberty  to  amend,  but  the  costs  to 
be  the  defendant's  costs  in  any  event. 

Demurrer  allowed  accordingly. 


Solicitors— W.  Pilcher,  for  plaintiflfe ;  Lumley  & 
Lumley,  for  defendant. 


1878. 
Jan.  29.  < 
Feb.  4. 


[IN  THE  EXCHEQUER  DIVISION.] 

'  THE  GUARDIANS  OP  THE   POOR  OF 
WE8TBURY- ON- SEVERN  UNION 

(^appeUcmts)  v.  the  over- 
seers OF  THE  poor  of  THE 
PARISH    of      BARROW-m-FUU- 

1^     NESS  {respondents). 

Poor  Law — Derivative  Settlement — Pa- 
rentage^d9  ^  40  Vict,  c.  61.  s.  35— Ee/ro- 
spective  Operation  of  that  Section, 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  79.] 


[IN   THE  DIVISIONAL  COUBT  FOR  THE 
Q.B.,  O.P.  AND  EXCH.  DIVISIONS.] 

1878.       1       GRANT  V,  HOLLAND ;  in  re 

March  21.  J  Norton.* 

Practice — Order  changing  Solicitor — 
Solicitor's  Oosts — Oonflict  between  Rules  of 
Equity  and  Rules  of  Oommon  Law — Judi- 
cature Act,  1873  (36  A-  37  Vict.  c.  66.  s.  25, 
svh-sec,  11,  and  s.  87;. 

An  order  for  changing  a  solicitor  in  an 
action  is  not  to  be  conditional  on  payment  of 
the  costs  of  the  original  solicitor,  unless 
under  exertional  circumstances,  as  the  rule 
in  Equity  before  the  Judicature  Act,  1873, 
did  not  require  su^h  paym^ent  as  a  condition 
precedent  to  the  change,  and  now,  in  accord- 
ance  with  section  25,  subsection  11  of  the 
Judicature  Act,  1873,  the  rule  in  Equity 
must  prevail. 

Appeal  from  a  decision  of  Field,  J.,  in 
chambers.  A  sommons  had  been  taken 
oat  bj  the  plaintiff^  calling  upon  his  soli- 
citor, Mr.  Norton,  to  shew  canse  why  a 
new  solicitor  in  this  action  shonld  not  be 
appointed  in  his  stead.  The  Master  made 
the  order  in  the  usual  form,  conditional 
on  payment  of  costs  to  Mr.  Norton.  A 
sammons  was  then  taken  out  to  vary  the 
order  of  the  Master.  This  sonmions  was 
heard  in  chambers  before  Field,  J.,  whp 
ordered  that  the  condition  requiring 
payment  of  costs  to  Mr.  Norton  should 
be  struck  out  of  the  order.  This  was  not 
the  first  occasion  on  which  the  question 
had  come  before  Field,  J.,  in  chambers, 
and  he  had  satisfied  himself  on  enquiry 
that  the  uniform  practice  in  Chanceiy 
was  not  to  require  such  payment  of  costs. 
Mr.  Norton  thereupon  brotight  the  present 
appeal. 

The  SoUcitor-Oeneral  (Brooke  Little  witii 
him),  for  the  appellant  (Mr.  Norton), 
moved  that  the  order  of  Field,  J.,  should 
be  set  aside,  and  the  order  of  the  Master 
restored. — There  are  no  affidavits  in  this 
case,  and  no  specialfacts  to  bring  before  the 
notice  of  the  Court.  The  simple  question 
is,  what  is  to  be  the  ordinary  rule  in  the 
future  in  cases  of  this  sort  ?  At  Common 
Law  the  solicitor  in  an  action  could  not  be 


*  Coram  Huddleston,  B. ;  and  Lindlej,  J. 
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changed  withont  obtaining  the  permission 
of  a  Conrt  or  a  Judge,  and  this  permission 
was  not  granted  except  conditionally  on 
payment  of  costs  to  the  original  solicitor 
—OhUty'8  ArcKboUy  12th  ed,  p.  92-96, 
and  IamKs  Practice,  3rd  ed.  p.  253.  The 
case  of  Witt  v.  Amee  (1)  is  an  express 
decision  of  the  Conrt  of  Qneen's  Bench 
to  this  effect.  [Macfherson  v.  Robinson 
(2)  and  Twort  v.  Dayrell  (3)  were  also 
quoted.]  This  was  the  invariable  practice 
at  Common  Law,  and  it  has  not  been  al- 
tered by  the  passing  of  the  Jadicatare  Act. 
The  practice  in  Qiancery  has  not  been 
the  same,  perhaps  because  the  solicitor 
retains  his  lien  npon  a  fund  which  may 
be  in  Court — DanielVs  Ohancery  Practice, 
6th  ed.  p.  379,  Forms  1982-3 ;  Seton  on 
Decrees,  4th  ed.  pp.  637-641.  The  Con- 
solidated Order,  III.  3  {Morgan,  6th  ed. 
p.  437)  is  altogether  silent  on  tlds  point. 
But  even  supposing  that  the  invariable 
practice  in  Chancery  was  that  a  solicitor 
could  be  changed  without  an  order  for 
payment  of  costs,  such  practice  would 
not  be  a  "  rule  of  Equity  "  within  section 
25,  sub-section  11  of  the  Judicature  Act, 
1873.  That  sub-section  applies  to  the 
principles  of  jurisprudence  as  adminis- 
tered in  a  Court  of  Equity,  and  not  to 
the  practice  and  procedure  of  the  Court, 
or  to  the  form  of  an  order.  Again,  it  is 
a  privilege  of  the  solicitor  not  to  be 
changed  without  having  his  costs  paidf 
and  section  87  of  the  Judicature  Act, 
1873,  expressly  enacts  that  '^solicitors 
....  shall  be  entitled  to  the  same  privi- 
leges and  be  subject  to  the  same  obliga- 
tions, so  far  as  circumstances  will  permit^ 
as  if  this  Act  had  not  passed.'* 

/.  0.  Mathew,  for  the  plaintiff. — At 
Common  Law  the  order  changing  a  solici- 
tor is  in  the  nature  of  a  rule  nisi.  It  is 
onlf  made  after  notice  to  the  original 
sohcitor  to  shew  cause ;  and  the  Court  is 
in  the  habit  of  imposing  whatever  condi- 
tions it  mav  deem  necessary,  when  the 
order  is  made.  Of  these  the  condition  to 
pay  costs  is  usually  one.  In  Chancery, 
on  the  other  hand,  the  order  is  made  ex 
parte,  with  no  notice  to  the  other  side. 


1)  11  W.R.  751. 
'2)  1  DougL  217. 
8)  18  Yes.  195, 
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The  order,  however,  does  not  interfere 
with  the  rights  of  the  solicitor.  He  re- 
tains his  lien  upon  the  papers,  and  he  can 
apply  to  the  Court  if  there  are  any  special 
circumstances  in  the  case.  There  being, 
therefore,  a  conflict  between  the  rules  of 
Equity  and  the  rules  of  Common  Law, 
Equity  must  prevail.  In  Bustros  v.  White 
(4)  it  was  decided  by  the  Court  of 
Appeal  that  the  practice  of  the  Court  of 
Chancery  in  r^ard  to  discovery  of  docu- 
ments must  prevail.  [He  was  then 
stopped  by  the  Court.] 

The  SolicUor-OeneraJL,  in  reply. 

HuDDLESTON,  B. — I  am  of  opinion  tiiat 
this  appeal  must  be  dismissed,  and  the 
order  of  my  brother  Field  afi&rmed.  For 
the  proper  determination  of  the  case  it  is 
necessary  to  distinguish  three  separate 
questions.  First,  miat  is  the  invariable 
practice  at  Common  Law  in  reference  to 
ordering  payment  of  costs  on  the  change 
of  an  attorney  ?  Secondly,  what  is  the 
invariable  practice  in  Chancery  ?  Thirdly, 
what  is  the  effect  of  the  Judicature  Acts  P 
Now  with  regard  to  the  first  question, 
the  text  books  do  not  afford  any  satis^Etc- 
tory  solution.  In  Ohitty^s  Archbold,  12th 
ed.  p.  93,  it  is  said  that  "  the  order  is 
usu^ly  drawn  up  on  payment  of  the 
attorney's  bill  in  the  action,  to  be 
taxed  by  the  Master."  But  JfocpW- 
8on  V.  Bohvnson  (2),  the  case  cited  in 
support  of  this  proposition,  has  unfor. 
tunately  no  bearing  upon  the  matter. 
Similarly  in  Lushes  Practice,  3rd  ed.  p. 
253,  it  is  laid  down  that  "in  gen»*al, 
an  attorney  is  entitled  to  be  paid  his 
costs  before  he  can  be  remov^,*'  but 
no  decision  is  quoted  on  that  particular 
point.  However,  Witt  v.  Ames  (1)  is  now 
a  distinct  authoril^  that  '*  it  is  the  invari- 
able practice  not  to  permit  the  attomev 
to  be  changed  unless  ids  costs  are  paid. 
[This  case  is  cited  in  Imshs  Practice,  l.c.] 
The  next  matter  is  to  discover  the  Chan- 
cery practice  in  such  a  case.  Here  again 
the  text  books  do  not  help  us.  The  Con- 
solidated Orders  are  silent  on  the  point. 
Seton  on  Decrees,  a  work  of  great  autho- 
rity, is  also  silent.     I  infer  from  this 

(4)  46  Lav  J.  Bep.  QJB.  642 ;  s.  c  Law  Bep. 
1Q.B.  Diy.  428. 
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sUence  of  the  text  books  that  it  lias  not 
been  nsnal  in  Chancery  to  order  payment 
of  costs  on  change  of  a  solicitor.  But 
the  case  does  not  stop  here.  We  have 
been  informed  that  my  brother  Field  had 
a  similar  case  previonsly  before  him  in 
chambers,  that  he  instituted  enquiries, 
and  that  he  satisfied  him  pelf  before  he 
made  the  present  order,  that  the  rule  in 
GhanceiT  IS  not  to  direct  the  payment  of 
costs.  There  is,  therefore,  a  direct  con- 
flict between  the  rule  of  Equity  and  the 
rule  of  Common  Law  in  this  respect ;  and 
it  remains  to  answer  the  third  question, 
What  is  the  effect  of  the  Judicature  Acts  ? 
Now  the  whole  tendency  of  the  Judicature 
Acts  is  to  assimilate  the  practice  in  all 
Divisions  of  the  High  Court  of  Justice. 
Wherever  any  difference  is  found  between 
the  practice  of  the  Common  Law  Courts 
and  the  practice  of  the  Equiiy  Courts, 
then  the  Common  Law  Courts  are  to  give 
way.  Section  25  of  the  Act  of  1873 
begins  by  picking  out  certain  important 
prmciples  in  which  the  rules  of  Equiiy 
are  for  the  future  to  prevail,  such  as  the 
administration  of  assets  of  insolvent  es- 
tates, the  doctrines  of  equitable  waste, 
merger  and  assignment  of  choses  in  action 
— and  then  says,  "  generally  in  all  cases 
not  hereinbefore  particularly  mentioned, 
in  which  there  is  any  conflict  or  variance 
between  the  rules  of  Equity  and  the  rules 
of  Common  Law  with  reference  to  the 
same  matter,  the  rules  of  Equity  shall 
prevaiL"  The  invariable  practice  of  the 
Court  of  Chancery  in  not  ordering  costs 
to  be  paid  on  chimge  of  a  solicitor  may 
1^  looked  upon  as  a  rule  of  Equity  whicn 
ought  to  prevail  over  the  difi&rent  prac- 
tice at  Common  Law.  To  this  the  Soli- 
citor-Oeneral  objects  that  the  solicitor 
will  be  deprived  of  one  of  his  privileges 
expressly  reserved  to  him  by  section  87 
of  the  same  Act.  But  in  my  opinion  that 
section  merely  applies  to  such  privileges  of 
a  solicitor  as  he  enjoys  over  the  ordinary 
layman.  These  may  be  found  in  any  text 
book,  and  include  the  freedom  from 
serving  certain  offices,  the  right  to  sue  in 
their  own  Courts,  &c.  The  order  of  my 
brother  Field  must  be  upheld. 

LiNDLiT,  J.— I  am  of  the  same  opinion. 
I  am  influenced  partly  by  my  own  recol- 


lection of  the  practice  at  Equity,  con- 
firmed by  the  silence  of  Setan  an  Decrees 
with  reference  to  this  point,  and  also  by 
the  result  of  my  brother  Field's  enquiries. 
If  nothing,  therefore,  is  said  in  the  Chan- 
cery forms  about  the  payment  of  costs  as 
a  condition  precedent  to  the  change  of  a 
solicitor,  the  present  case  reduces  itself  to 
the  construction  of  the  Judicature  Act 
The  entire  tendency  of  that  Act  is  to 
establish  a  uniform  system  in  the  admini- 
stration of  justice.  If  there  were  any 
doubt,  the  spirit  of  that  Act  should  be 
taken  into  consideration.  But  in  the  case 
of  Budros  V.  White  (4)  the  Court  of 
Appeal  decided  that  the  rules  of  Equity 
should  prevail  in  a  matter  very  similar 
to  the  present.  I  am  also  of  opim'on  that 
the  87th  section  of  the  Judicature  Act, 
1878,  has  no  application.  That  section 
refers  only  to  the  privileges  which  solici- 
tors enioy  as  a  body,  and  this  is  not  such 
a  privilege.  In  future,  the  form  of  order 
in  all  Divisions  of  the  High  Court  should 
be  the  Chancery  form,  unless  any  ex- 
ceptional droumstanoes  happen  to  present 
themselves. 

Appeal  disnUsied  with  costt. 


Solicitors — ^The  appeUant  in  person;   Harruon, 
Beal  &  "Hmiaon,  for  respondent 
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1878. 
Feb 
May 
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STALLABD  AND  SONS  (appeHlanii) 
V.  MABKS  (respondent). 


Wine  a/nd  Spirit  Merchant  —  BeiaiUng 
Spirits  without  Excise  License — Tra^^eUer 
— Orders  Taken  at  one  Place  and  Executed 
at  another — Statutes  6  Oeo.  4.  c.  81.  ss,  2, 
10,  26,  and  30  &  31  Vict.  c.  90.  *.  17. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Eep.  M.C.  91.] 
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May  24.  J     local  board   of  health. 

Highway — Damage  occasioned  hyradsing 
Bead — Power  of  Local  Boa/rd  to  under- 
take Bepatr  of  Part  of  Tiimpike  Boad — 
Local  Cfovemment  Act,  1858  (21  ^  22 
Viet.  c.  98),  8.  4il^Puhlic  Health  Act, 
1848  (11  §•  12  Vid.  0.  63),  m.  2,  68^ 
144. 

A  local  hoard  hamng  been  constituted  in 
a  district  through  which  a  turnpike  road 
and  footpath  passed^  an  agreement  was 
entered  into  between  the  Board  a/nd  the 
Turnpike  Trustees  that  the  former  should 
taike  upon  themsehes  the  repair  of  the  foot- 
path  within  their  district,  and  afterwards 
a  further  agreement  was  entered  into  by 
which  the  trustees  undertook  to  raise  a  cer- 
tain part  of  the  carnage  way  a/nd  the 
Board  the  corresponding  part  of  the  foot- 
path. The  necessary  remit  of  raising  the 
footpath  was  to  occasion  damage  to  the 
plaintiff's  house,  who  thereupon  claimed  to 
be  entitled  to  compensation  fiom  the  Board 
under  section  144  of  the  Public  Health 
Act,  1848. 

That  Act,  which  by  section  68  vests  other 
highways  in  Local  Boards,  and  authorises 
ihem  to  *'  alter  such  highways  as  and  when 
oecasioth  may  require,"  and  by  section  144 
directs  that  they  "  shall  make  compensa" 
Hon  to  all  persons  sustaining  awy  damage 
by  reason  of  the  exercise  of  amy  of  the 
powers  of  the  Act,^*  excludes,  by  section  2, 
turnpike  roads  from  their  jurisdiction. 
The  Local  Qovemment  Act,  1858,  h4>wever, 
authorises  a  **  local  board  "  by  agreement 
with  the  trustees  of  any  turnpike  road  to 
take  upon  themselves  the  maintenance,  re- 
pair,  cleansing  or  watering  of  any  such 
road  cr  of  any  part^  sfuch  road. 

By  the  Public  Health  Act  Amendment 
Act,  15  8f  16  Vict.  c.  42,  it  is  enacted  that 
highway  in  the  ahove  68th  section  of  the 
principal  Act  shall  msan  *^any  highway 
repairable  by  the  inhabitants.** 

The  question  whether  the  plaintiff  was  en- 
titled to  compensation  under  secUon  144  of 
the  Public  Health  Act,  1848,  as  a  person 
sustaining  damage  by  the  exercise  by  the 
Local  Board,  the  defendants,  of  the  powers 
of  the  Act,  having  been  raised  by  special 
Vol.  47.— 03.,  C.P.  ^  Exol 


case  setting  out  the  above  facts, — Held, 
that  even  assuming  the  agreement  between 
the  Local  Board  and  the  trustees  to  be  one 
within  section  41  of  the  Local  Qovemment 
Act,  1858,  the  rights  and  liabilities  under^ 
taken  by  the  Board  could  only  be  commen- 
surate mth  those  of  the  trustees;  and 
there  being  'no  provision  in  the  Turnpike 
Acts  for  obtaining  compensation  in  such 
case  from  the  trtutees,  the  defendants  were 
not  Uahle,  But  semble  that  an  agreement 
for  a  longitudinal  division  of  any  part  of  a 
road  is  not  authorised  by  section  41  of  the 
Local  Qovemment  Act,  1858,  which  con- 
templates the  transfer  of  a  complete  portion 
of  a  highway  from  one  jurisdiction  to 
another,  not  the  introduction  of  a  double 
jurisdiction  into  the  same  area.  TJte 
raising  the  footpath,  therefore^by  the  defend- 
ants not  luwing  been  authorised  by  the 
Acts,  could  not  be  the  subject  of  compensa- 
tion under  the  Acts,  but  might  reMer  the 
defendants  liahle  in  an  action  at  the  suit 
of  any  person  damaged  by  it. 

This  was  a  Bpeoial  Case  stated  for  the 
opinion  of  the  Conrt  under  a  Judge's 
order«  The  writ  and  Readings  in  the 
action  and  the  Acts  of  Parliament  and 
documents  mentioned  in  the  case  were 
to  be  taken  to  form  part  of  the  same. 

CASE. 

1.  The  plaintiff  was  in  September, 
1864,  and  is  now,  the  owner  of  a  house 
and  land  in  the  town  of  Accrington,  ad- 
jacent to  a  certain  road  called  the  Whalley 
Eoad. 

2.  The  defendants  became  in  1857  the 
Local  Board  of  Health,  and  are  the 
urban  sanitary  authority  for  the  town  and 
district  of  Accrington  under  the  provi^ 
sion  of  the  Public  Health  Act,  1848,  and 
the  other  Acts  therewith  incorporated. 

8.  The  house  and  land  of  the  plaintiff, 
and  that  part  of  the  Whalley  Boad  ad- 
jacent thereto,  are  within  the  district  of 
the  said  local  board. 

4.  By  Act  of  Parliament  of  the  29th 
year  of  Oeorge  3,  a  turnpike  trust 
was  established,  which  included  the 
Whalley  Boad,  part  of  which  was  within 
and  some  part  without  the  district  of  the 
Accrington  Local  Board,  and  such  trust 
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expired  in  1874,  up  to  whicli  time  toll- 
gates  were  maintained  and  tolls  taken  at 
yarions  parts  of  the  road. 

5.  There  has  always,  for  fifty  years  at 
least,  been  a  footway  immediately  ad- 
jacent to  the  plaintiff's  premises,  and 
preyions  to  the  establishment  of  the 
loc^J  board  the  tnmpike  trustees  had 
maintained,  and  from  time  to  time  re- 
paired, the  footway,  both  within  and 
without  the  local  board  district,  with  the 
exception  of  the  pavement  within  the 
local  board  district.  The  carriage  way 
adjacent  to  plaintiff's  property  had  not 
been  paved  at  the  time  the  footway  was 
raised  as  hereinafter  set  forth. 

6.  After  the  establishment  of  a  local 
board  and  previous  to  the  year  1871  by 
agreement  between  the  1oc«eJ  board  and 
the  turnpike  trustees  the  local  board 
sometimes  provided  curbstones  for  the 
footpatli  of  such  part  of  the  Whalley 
Road  as  was  within  their  district,  and 
the  trustees  pnt  them  in,  and  the  trustees 
did  everything  that  was  done  for  the 
maintenance  and  repair  of  the  carriage 
way. 

7.  In  the  year  1864  the  trustees  com- 
municated to  the  defendants  their  inten- 
tion of  erecting  a  toll-bar  in  another 
turnpike  road  in  the  township  of  Aocring- 
ton,  subject  to  the  same  trusts,  and 
afterwards  in  February,  1865,  the  de- 
fendants in  order  to  induce  the  trustees 
not  to  erect  such  toll-bar  passed  the 
following  resolution,  which  was  in  due 
course  communicated  to  the  trustees  and 

Hted  by  them,  resolved  that  the  pro- 
made  to  a  deputation  from  this  board 
le  trustees  of  the  turnpike  road  at 
their  mooting  of  September  15th  last  to 
the  following  effect : — 

^'That  the  local  board  should  take 
npon  themselves  the  future  repair  of  such 
parts  of  the  turnpike  road  within  their 
district  as  are  already  or  may  be  here- 
after pitched  with  stone,  and  aU  such 
parte  of  the  footpath  as  are  already  or 
may  hereafter  be  flagged  at  least  a  vard 
in  width,  and  that  other  parts  of  the 
road  and  footpaths  shall  continne  to  be 
repaired  by  the  trust,"  be  accepted  by 
this  board* 

8.  That  part  of  the  foo^th  imme- 
diately adjoining  the  plaintiff's  land  was 


flagged  more  than  a  yard  in  widili  pre- 
vious to  1864. 

9.  Previous  to  1871  a  further  agree- 
ment had  been  entered  into  between  the 
local  board  and  the  trustees,  whereby, 
among  other  things,  the  trustees  under- 
took to  raise  the  level  of  the  carriage  way 
at  a  part  of  the  road  immediately  oppo- 
site the  house  and  land  of  the  plaintiff, 
and  the  defendants  on  their  part  under- 
took to  raise  the  footpath  to  a  correspond- 
ing height. 

10.  In  or  about  the  month  of  May,  1871, 
in  execution  of  the  last-mentioned  agree- 
ment, the  trustees  raised  the  level  of  the 
carriage  way  opposite  the  plaintiff^s 
house  and  land,  and  the  defendants 
raised  the  footpath  to  a  corresponding 
height. 

11.  The  plaintiff  sustained  damage 
within  the  meaning  of  section  144  of  the 
Public  Health  Act,  1848,  by  the  raising 
of  the  footway  by  the  defendants,  and 
such  damage  was  the  necessary  and 
direct  result  of  the  raising  of  the  foot- 
path and  not  of  any  negligence  of  the 
defendants  in  the  execution  of  the  work. 

12.  In  October,  1874,  proceedings 
against  the  defendants  were  commenced 
by  the  plaintiff  to  obtain  compensation 
nnder  the  provisions  of  the  Public  Health 
Act,  1848,  and  after  all  due  preliminaries 
required  by  the  Act  were  performed,  were 
carried  on  ex  parte  by  the  plaintiff,  and 
on  the  19th  of  January,  1875,  an  award 
was  published,  whereby  the  defendants 
were  ordered  to  pay  to  the  plaintifi 
112{.  compensation  for  the  damage  she 
had  sustained,  and  a  further  sum  of 
1112.  he.  8({.  taxed  costs. 

13.  The  said  award  was  in  all  respects 
a  good  and  valid  award,  provided  that  the 
damage  sustained  by  the  plaintiff  was  a 
proper  subject  for  arbitration  and  com- 
pensation within  the  meaning  of  the 
Public  Health  Act,  1848,  and  the  other 
Acts  therewith  incorporated. 

14.  Neither  of  the  sums  of  112L  and 
lllL  ha.  8(2.  have  been  paid  by  the  de- 
fendants to  the  plaintiff. 

15.  That  part  of  Whalley  Road  which 
is  adjacent  to  plaintiff^s  house  and  land 
was  at  the  time  the  footpath  was  raised 
as  herein  mentioned  and  is  a  B<areet^  nn- 
loss  the  Court  find,  first,  that  it  was  a 
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tarnpike  road,  and  second,  rale  as  a 
matter  of  law  that  a  tnmpike  road  is  ex- 
cepted from  the  definition  of  street 
within  the  true  intent  and  meaning  of 
the  PubHc  Health  Act,  1848,  and  other 
Acts  incorporated  therewith. 

The  qnestions  for  the  opinion  of  the 
CJonrt  are  :— 

First,  Whether  the  claim  of  the  plain- 
tiff  was  a  claim  within  the  tme  intent 
and  meaning  of  the  Pablic  Health  Act, 
1848,  and  other  acts  incorporated  there- 
with. 

Second,  And  whether  the  arbitrator 
had  anthority  to  make  sach  award,  and 
whether  the  said  award  is  good  and 
binding  npon  the  defendants.  The 
Court  to  direct  for  whom  judgment  is  to 
be  entered  with  the  costs  of  the  cause 
and  Special  Case,  unless  upon  application 
made  on  the  hearing  for  good  cause 
shewn  the  Court  shall  otherwise  order* 

Forbes,  for  the  plaintiff.— The  defend- 
ants  are  liable  to  make  compensation 
here  under  section  144  of  the  Public 
Health  Act,  1848,  for  the  damage  which 
has  been  suffered  bj  the  plaintiff  has 
been  caused  by  the  exercise  of  the  powers 
of  that  Act  (1).    By  section  68  all  streets 


(1)  PubUc  Health  Act,  1848,  11  &  12  Vict. 
c63. 

Section  2.  "  The  word  street  shall  ap^ly  to  and 
include  any  highway  (not  being  a  turnpike  road), 
and  any  road,  public  bridge  (not  being  a  county 
bridge),  lane,  footway,  square,  court,  alley,  pas- 
sage, whether  a  thoroughfare  or  not,  and  the 
parts  of  any  such  highway,  road,  bridge,  lane, 
footway,  square,  court,  alley  or  passage,  within 
the  limits  of  any  district." 

Section  68.  "^  That  all  present  and  future  streets 
being,  or  which  at  any  time  become,  highways 
within  any  district,  and  the  pavements,  stones  and 
other  materials  thereof,  and  all  buildings,  imple- 
ments and  other  things  provided  for  the  purposes 
thereof  by  any  surveyor  of  highways  or  by  any 
person  serving  the  office  of  surveyor  of  highways, 
shall  vest  in  and  be  under  the  management  and  Ci>n- 
trol  of  the  said  local  board  of  health.  And  the 
said  local  board  shall,  from  time  to  time,  cause  all 
such  streets  to  be  levelled,  paved,  flagged,  chan- 
nelled, altered  and  repaired,  as  and  when  occasion 
may  require ;  and  they  may,  from  time  to  time, 
cause  the  soil  of  any  such  street  to  be  raised, 
lowered  or  altered  as  they  may  think  fit,  and 
place  and  keep  in  repair  fences  and  posts  for  the 
safety  of  foot  passengers." 

Section  144.  "  That  full  compensation  shall  be 
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being  highways  within  a  districfc  vest  in 
the  local  board,  and  if  in  the  exercise  of 
the  powers  given  by  that  section  they 
cause  damage,  then  they  must  com- 
pensate under  section  144.  The  inter- 
pretation  clause  in  section  2  shews 
that  at  first  turnpike  roads  and  county 
bridges  were  excluded  from  the  iurisdic- 
tion  of  local  boards,  and  a  highway  in 
section  68  was  limited  by  section  13  of 
15  &  16  Vict.  c.  42  (2),  to  "highways 
repairable  by  the  inhabitants  at  large." 
So  that  until  the  passine  of  the  Local 
Government  Act,  1858,  the  local  board 
could  not  in  any  way  interfere  with  this 
road.  But  section  41  of  that  Act  (3), 
enabled  a  local  board  by  agreement 
with  the  trustees  of  any  turnpike  road  or 
with  the  surveyors  of  any  county 
bridge  to  take  upon  themselves  the 
maintenance,  repair,  &c.,  of  such  road  or 
any  part  thereof ;  and  it  was  by  virtue 
of  this  Act  that  in  1865  the  defendants 
agreed  to  undertake  the  maintenance,  dKS., 
of  this  footway.  It,  therefore,  became 
then,  and  has  since  continued  to  be,  re- 
pairable by  the  inhabitants  at  large,  and 
anything  done  to  it  by  the  defendants 
became  an  act  done  under  the  Public 


made,  out  of  the  general  or  special  district  rates 
to  be  levied  under  this  Act  to  all  persons  sus- 
taining any  damage  bv  reason  of  the  exercise  of 
any  of  the  powers  of  tnis  Act ;  and  in  case  of  dis- 
pute as  to  amount  the  same  shall  be  settled  by 
arbitration  in  the  manner  provided  by  this  Act." 

(2)  15  and  16  Vict.  c.  42. 

Section  13.  "  That  the  term  highway  in  the 
sections  of  the  Public  Health  Act,  1848,  num- 
bered respectively  68  and  69  in  the  copies  of  the 
Act  printed  by  the  Queen's  printers,  shall  mean 
any  highway  repairable  by  the  inhabitants  at 
large." 

(3)  Local  Qovornment  Act,  1858,  21  and  22 
Vict,  c  98. 

Section  41.  "  It  shall  be  lawful  for  any  local 
board  by  agreement  with  the  trustees  of  any 
turnpike  road,  or  with  any  corporation  or  person 
liable  to  repair  any  street  or  road  or  any  part 
thereof,  or  with  surveyors  of  any  bridge  repaired 
by  any  county,  riding  or  division,  to  take  upon 
themselves  the  maintenance,  repair,  cleansing  or 
watering  of  any  such  street  or  road  or  any 
part  thereof  or  of  any  road  over  any  county 
bridge  and  the  approaches  thereto,  or  of  any  part 
of  the  said  roads  within  their  district  ....  on 
such  terms  as  the  local  board  and  the  trustees  or 
corporation  or  person  or  surveyor  aforesaid  may 
agree  upon  between  themselves." 
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Health  Act,  1848,  section  68.  The  ques- 
tion then  is,  whether  raising  the  foo^ath 
was  anthorised  by  the  powers  in  section 
41  of  the  Local  Government  Act,  1858, 
and  it  is  contended  that  it  was.  The 
section  intended  to  remove  the  exception 
as  to  turnpike  roads  and  county  bridges, 
and,  where  an  agreement  was  entered 
into  between  trustees  and  the  local  boai'ds, 
to  make  such  roads  vest  in  the  latter 
body,  just  as  all  highways  do  under 
seciaon  68  of  the  former  Act. 

[CocKBXJRN,  L.C.J. — Any  part  of  a  road 
would  naturally  mean  part  of  the  whole 
road  for  some  distance  in  length,  not  a 
longitudinal  strip.] 

Then  an  action  would  not  lie  here 
against  the  Board,  as  a  body — Mill  v, 
Rawker  (4). 

Oromptorij  for  the  defendants. — First,  an 
action  would  lie  here  if  the  local  board 
acted  without  authority.  TJie  Souths 
amjpton  and  Itchin  Bridge  Oom^cmy  v. 
The  Local  Board  of  Southampton  (5), 
Secondly,  section  41  only  applies  to 
portions  of  the  whole  road;  it  cannot 
mean  to  allow  a  double  jurisdiction  over 
a  road.  Nor  are  the  terms  wide  enough 
to  apply  to  raising  a  road;  they  only 
mean  repair  and  maintenance.  Then  the 
powers  of  section  68  of  the  Public  Health 
Act,  1848,  are  not  given  by  section  41, 
and  so  no  claim  to  compensation  under 
section  144  can  be  made.  The  local 
board  merely  acted  for  the  trustees  under 
this  Agreement,  and  by  the  Turnpike  Acts 
no  provision  is  made  for  compensation 
being  given  by  anything  done  by  the 
trustees  within  their  Acts.  The  local 
board  did  not  proceed  under  either  Act, 
and  could  only  be  liable  to  an  action. 

ForheSj  in  reply. — ^The  agreement  in 
section  41  means  a  permanent  one;  so 
the  footpath  became  vested  in  the  local 
board  for  ever,  and  with  that  comes  the 
liability  which  they  have  in  respect  of  all 
highways  vested  in  them. 

[CoCKBURN,  L.O.J. — It  is  difficult  to 
see  that  the  legislature  meant  that  they 
were  to  take  on  themselves  any  liability 
which  the  trustees  had  not.] 

(4)  44  Law  J.  Rep.  (Ex.  Ch.)  Exch.  49 ;  s.  c. 
Law  Rep.  10  Exch.  92. 

(5)  8  E.  &  B.  801 ;  s.  c.  27  Law  J.  Rep.  aB. 
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The  plaintiff  is  entitled  to  compensa- 
tion under  the  1848  Act  because  the  two 
Acts  are  incorporated,  and  it  is  just  the 
same  as  if  compensation  were  mentioned 
in  the  Act  of  1858. 

CoOKBURN,  L.C.J. — I  think  that  our 
judgment  must  be  for  the  defendants,  and 
it  is  with  the  greatest  regret  I  say  so,  be- 
cause their  defence  is  of  the  most  shabby 
and  dirty  character. 

I  very  seriously  doubt  if  section  41  of 
the  Local  Government  Act,  1848,  has 
any  application  at  all  to  the  case,  and 
without  that  section  it  is  clear  that  the 
trustees  of  the  turnpike  road  and  the 
Board  of  Health  have  no  authority  to 
make  any  such  agreement  as  that  by 
virtue  of  which  they  raised  this  foot- 
path. 

The  Board  of  Health  have  under  i^t 
section*  authority  to  undertake  the  main, 
tenance  and  repair  pf  a  part  of  a  turnpike 
road,  but  I  doubt  whether  the  section  can 
mean  that  they  may  divide  the  road  longi- 
tudinally,  and  that  one  strip  may  be  re- 
paired by  one  authority  and  one  by  the 
other;  that  one  may  undertake  the  carriage 
road  and  the  other  the  footway.  Bat  with- 
out laying  that  down  as  the  only  construc- 
tion of  the  section,  I  decide  this  case  on 
.the  other  ground  that  it  is  not  within 
section  144  of   the  Public  Health  Aci, 
1848.      That    Act     excludes    expressly 
from  the  management  of  local  boards  of 
health  turnpike  roads,  and  with  regard 
to  other  highways    places  them   under' 
the  local  board,  and  makes  that   body 
liable  to  give  compensation  if  damage  is 
done  by  their  proceedings.     That  provi- 
sion for    compensation    has,    therefore, 
reference  only  to  roads  that  are  not  turn- 
pike roads.    Then  by  the  Local  Gbrem* 
ment  Act  of  1858  the   local  board  is 
authorised  to   enter  into  an   (^reement 
with  trustees  of  a  turnpike  road  to  take, 
maintain  and  repair  parts  of  such  roads. 

The  rights  and  liabilities  the  board  so 
undertake  can  only  be  commensurate 
with  those  of  the  persons  from  whom  it 
takes  them.  The  question,  therefore,  is, 
would  the  trustees  have  been  liable  to 
make  compensation  in  the  present 
instance  P  There  is  no  provision  for  it^ 
and  the  Act  certainly  gives  no  summary 
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mode  of  getting  compensation  by  appli- 
cation to  justices,  the  mode  that  has  been 
here  adopted. 

If  the  trustees  acted  wrongfally,  in  a 
manner  not  authorised  by  their  trust 
powers,  an  action  might  be  brought 
against  them  no  doubt ;  and  so  here,  if  the 
local  board  acting  under  this  agreement 
have  done  wrong  an  action  might  be 
brought  against  them  as  against  the 
trustees.  It  is  not  necessary  to  say  here 
whether  an  action  would  lie  under  the 
present  circumstances,  it  is  enough  that 
there  is  no  power  in  the  Acts  to  compel 
the  local  board  to  make  compensation  in 
the  manner  proposed. 

Mellob,  «r. — I  am  of  the  same  opinion. 
I  take  rather  a  stronger  view  than  my 
Lord  on  the  first  point,  l^cause  I  decidedly 
think  that  the  trustees  and  local  authori- 
ties cannot  agree  to  divide  the  road  into 
longitudinal  sections.  Turnpike  roads 
are  excluded  from  the  first  Act,  but  I 
can  understand  that  it  might  be  con- 
venient to  allow  pieces  of  the  road  to  be 
transferred  from  the  one  authority  to  the 
other,  as  being  in  that  way  more  con- 
veniently repaired ;  but  not  that  the  clause 
permittmg  this  intended  to  introduce  a 
double  jurisdiction  into  the  same  area. 
I  agpree  with  the  Lord  Chief  Justice  on 
the  other  part  of  the  case,  that  judg- 
ment must  be  for  the  defendants. 

Judgment  for  defendants, 

Solicitors—Kidsdale,  Graddock  &  Bidsdale,  agents 
for  W.  W.  &  W.  J.  Watson,  Barnard  Castle,  for 
plainti£f;  Johnson  &  Weatherall,  agents  for 
Charles  Hall  &  Son,  Accrington,  for  defendants. 
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[IN  THE  COURT   OF  APPEAL.] 
(^Ajp]peal  frmi  the  Queen's  Bench  Division.) 

1878.     1  WDCGATE,   BIRRELL  AND   COMPANY 

May  14.  j  v.  foster.* 

Marine  Insurance — Policy — Construe- 
Hon — Deviation. 

In  an  action  on  a  policy  of  insurance  on 
four  steam  pumps  insured  for  a  voyage  on 
a  salvage  steamer^  "  at  and  from  A,  to  the 
Alexandra  steamer  ashore  near  2>.,  whilst 

•  Coram  Brett,  L.  J. ;  Cotton,  L  J.  j  and  Thesiger, 


then  engaged  at  the  wreck,  and  until  again 
returned  to  A,*'  it  was  proved  that  during 
the  return  voyage  the  steamer  Alexandra 
was  obliged  hy  stress  of  weather  to  run  to 
D.  for  refugCy  and  was  lost  with  the  pumps 
on  hoard  before  she  could  arrive  there : — 

Held,  that  there  had  been  a  deviation 
from  the  risk  insured,  and  that  no  action 
would  lie  on  the  policy. 

This  was  an  action  against  an  under- 
writer upon  a  policy  of  insurance,  to  re- 
cover the  value  of  three  steam  pumps 
insured  by  the  plaintiffs,  and  lost  under 
the  following  circumstances : — 

The  Alexandra  steamer,  bound  from 
Cadiz  to  Dublin  and  Belfast  with  a  cargo, 
went  ashore  at  Clogher  Head  near  Drog- 
heda  early  in  the  month  of  January, 
1877. 

Pumps  being  required  for  the  purpose 
of  getting  the  vessel  off,  the  plaintiffs, 
who  are  the  representatives  of  the  London 
and  Glasgow  steam  Pump  and  Salvage 
Company,  were  ordered  to  send  their 
salvage  steamer,  Sea  Mew,  with  four  lar^e 
pumps  and  apparatus,  to  the  scene  of  the 
wreck. 

The  Sea  Mew  was  accordingly  sent, 
and  the  plaintiffs,  on  January  12,  effected 
an  insurance  on  the  pumps.  The  in- 
surance slip  was  as  follows : — "  Sea  Mew 
(s.),  salvage  steamer,  Ardrossan  to  Alex- 
andra (s.)  ashore  Drogheda,  whilst  em- 
ployed and  back.  4i  steam  pumps,  en- 
gines  and  fittings  complete,  valued 
2,000Z.'*  The  defendant  accepted  the  risk 
on  behalf  of  himself  and  those  for  whom 
he  was  engaged,  for  600Z. 

In  the  policy  the  risk  was  described  as 
follows : — ^**  Lost  or  not  lost,  at  and  from 
Ardrossan  to  the  Alexandra  steamer  ashore 
in  the  neighbourhood  of  Drogheda,  and 
whilst  there  engaged  at  the  wreck  and 
until  again  returned  to  Ardrossan."  .  .  . 
"  The  risk  beginning  from  the  loading  on 
board  the  Sea  Mew,  upon  the  said  ship 
^r**  wreck,  including  all  risk  of  craft,  and 
for  boats  to  or  from  the  vessel  and  whilst 
at  the  wreck,  each  being  treated  as  sepa- 
rately insured." 

The  Sea  Mew,  with  three  pumps  on 
board,  left  Ardrossan  on  the  11th  of 
January,  and  arrived  at  the  place  where 
the  vessel  was  stranded  on  the  12th. 
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The  pnmps  were  placed  on  board  the 
Alexcmdray  and  she  was  finally  raised  and 
floated  by  an  operation  called  "  platform- 
ing  "  the  wreck,  on  the  29th  of  January. 
On  that  day  she  commenced  the  return 
voyage  to  Ardrossan,  towed  by  tugs,  with 
the  pnmps.  still  on  board,  and  the  Sea 
Mew  towing  behind  fqr  the  purpose  of 
steering.  On  the  return  voyage  she 
encountered  bad  weather,  and  it  was 
thought  best  to  make  for  the  port  of 
Belfast  for  safety,  and  the  course  of  the 
voyage  was  changed  accordingly.  While 
the  expedition  was  making  for  Bel^t 
the  Alexandra  foundered  in  consequence 
of  some  accident  to  the  platform,  and  was 
totally  lost  with  the  pumps.  This  action 
was  now  brought  upon  the  policy  of  in- 
surance above  referred  to ;  the  claim  being 
resisted  on  the  ground  that  there  had 
been  a  deviation  from  the  voyage  insured 
against,  and  that  the  policy  did  not  cover 
the  goods  while  on  board  the  Alexandra^ 
nor  during  the  deviation. 

The  action  was  tried  before  Field,  J., 
and  a  special  jury  at  London,  Michaelmas 
Sittings,  1877.'  EKs  Lordship  gave  judg- 
ment of  nonsuit  upon  the  plaintiffs' 
opening,  on  the  ground  that  the  facts 
stated  (which  were  admitted  by  the  de- 
fendant) shewed  that  the  loss  was  not 
covered  by  the  terms  of  the  policy. 

Against  this  decision  the  plaintiffs  now 
appealed. 

Cohen  and  /.  0.  Matthew^  for  the  plain- 
tiffs.— The  policy  must  be  reasonably  con- 
strued. What  was  insured  was  the  whole 
salvage  risk.  The  voyage  to  Belfast  was 
a  necessary  part  of  that  salvage  risk,  and 
therefore  must  be  considered  to  be  covered 
by  the  policy — Bhodocanachi  v.  Elliott  (1). 

Butt  and  MacLeod^  for  the  defendant. — 
In,  Bhodocanachi  v.  Elliott  (1),  the  goods 
were  insured  *'to  England,"  and  the 
terms  of  the  policy  shewed  that  the  risk 
of  the  land  transit  must  be  included.  In 
Fearson  v.  The  London  Assurance  Com- 
jpany  (2)  the  liberty  to  go  to  a  dry  dock 

(ir42  Law  J.  Rep.  C.P.  247  (Ex.  Ch.)  43  Law 
J.  Rep.  C.P.  255 ;  8.  c.  Law  Kep.  8  C.P.  649  (Ex. 
Ch.)LftwRep.  0C.P.  518. 

(2)  15  Com.  B.  Rep.  N.S.  304;  s.  c.  33  Law  J. 
Rep.  C.P.  66. 


necessarily  covered  liberty  to  take  the 
usual  course  to  get  there  passing  into  the 
river.  But  it  was  held  not  to  cover  the 
risk  attaching  to  the  ship  whilst  in  the 
river  for  any  other  purpose.  Blackburn, 
J.,  in  the  Exchequer  Chamber,  42  Law  J. 
Rep.  C.P.  164 ;  s.  c.  Law  Rep.  8  C.P.  548 
(at  p.  551),  says, "  K  the  parties  wished  to 
cover  the  risk  while  she  was  so  moored, 
they  ought  to  have  provided  for  it  by 
appropriate  words  in  the  policy."  That 
is  the  defendant's  argument  here.  See 
also  in  the  same  case  Lord  Cairns'  jndg- 
ment  in  the  House  of  Lords,  45  Leiw  J. 
Rep.  C.P.  761;  s.  c.  Law  Rep.  1  App. 
Cas.  498. 

/.  0.  Matthew,  in  reply. — Pearson  v. 
The  London  Assurance  Company  (2)  is 
distinguishable.  The  vessel  was  in  the 
river  for  a  purpose  merely  collateral  to 
the  risk — (See  the  judgment  of  Lord 
Penzance  in  the  House  of  Lords).  But 
here  what  is  insured  is  the  salvage  risk 
taken  as  a  whole,  including,  if  necessary, 
the  taking  of  the  vessel  to  a  place  of 
safety.  If  an  end  is  insured,  the  means 
to  that  end  are  covered  by  the  insurance. 
Lord  Mansfield,  in  Stevenson  v.  Snow  (3), 
says,  "These  contracts  are  to  be  taJ^en 
with  great  latitude ;  the  letter  of  the  con- 
tract is  not  so  much  to  be  regarded  as 
the  object  and  intention  of  it*" 

Brett,  L.J. — ^I  must  confess  if  I  had 
had  to  try  this  case  myself  I  should  hardly 
have  had  the  courage  to  do  what  my  brother 
Field  did.  I  should  have  left  the  main 
question  to  the  jury,  and  then  reserved 
the  point  for  further  consideration.  My 
brother  Field  had  a  clearer  vision,  and  I 
am  of  opinion  he  was  right ;  and  I  think 
that  no  question  could  have  been  put  to 
the  jury  the  answer  to  which  could  have 
brought  the  loss  within  the  terms  of  the 
policy.  In  order  to  shew  what  was  not 
withm  those  terms,  I  think  it  best  to 
state  what  I  think  does  come  within 
them.  Any  loss  at  any  part  of  the  voyage 
described  (for  I  consider  this  a  voyage 
policy)  would  be  covered  by  the  policy, 
whether  it  occurred  on  the  steamer  or  on 
the  wreck.  Now  the  first  part  of  the 
description  of  the  voyage  cannot  possibly 

(3)  3Carr.  atp.  1240. 
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apply  to  the  wreck.  So  far  as  tbe  con- 
Btrnction  of  the  words  go,  a  loss  on  tbe 
wreck  would  be  covered,  but  it  conld  not 
be  BO  intended  for  it  woxild  be  impossible. 
Tbe  beginning  of  the  description  of  tbe 
voyage  is  **  at  and  from  Ardrossan  to  tbe 
Alexcmdra,**  Then  it  goes  on  to  describe 
something  which,  thongh  not  actnally  a 
part  of  the  voyage,  must  be  taken  as  part 
of  the  voyage  insured.  The  period  of  time 
dnring  which  the  steamer  is  at  the  wreck 
is  part  of  the  voyage  insured,  just  as  in 
the  case  of  BJiodocanachi  v.  Elliott  (1), 
the  jonmey  throngh  France  was  part  of 
the  voyage  insured. 

Therefore  the  policy  would  have  co- 
vered, under  that  second  part,  the  pumps 
while  engaged  at  the  wreck,  whether 
they  were  on  the  steamer  or  on  the  wreck 
or  in  boats  going  firom  the  steamer  to 
the  wreck,  or  from  the  wreck  to  the 
steamer  at  that  place.  Bat  that  part  of 
the  insurance  is  confined  to  the  place 
where  the  wreck  was,  and  is  not  appli- 
cable to  any  loss  at  any  other  place.  To 
say  that  it  is  confined  to  loss  upon  the 
wreck  before  the  wreck  is  afloat,  and  that 
the  risk  is  to  cease  as  soon  as  the  wreck 
is  afloat,  while  it  is  still  at  that  place,  I 
do  not  think  is  a  conceivable  interpre- 
tation, but  I  think  it  extends  to  any  loss 
on  the  wreck  at  that  place,  but  to  no  loss 
on  the  wreck  beyond  that. 

At  first  I  had  some  doubts  whether,  on 
the  proof  of  certain  facts  and  usages,  it 
might  not  turn  out  that  the  words  '*  and 
until  returned  to  Ardrossan ''  might  cover 
the  circumstances  of  the  present  case. 

It  may  be  that  the  words  would  cover 
the  pumps  if  taken  back  to  Ardrossan, 
either  on  the  wreck  or  on  the  steamer. 
I  think  it  would  be  so  for  they  are  in- 
sured on  the  steamer  and  on  the  wreck  ; 
and  the  insurance  is  for  a  particular 
voyage,  not  for  carriage  on  a  particular 
vessel.  If  the  words  had  been  "from 
Ardrossan  to  the  Alexandra  and  back,''  I 
should  have  had  no  doubt.  The  words 
are  somewhat  larger  and  suggested  a 
doubt  whether  a  period  of  time  was  not 
referred  to  rather  than  a  particular  track. 
But  they  certainly  might  be  used  to  cover 
only  the  voyage  back  from  the  place  of 
the  wreck  to  Ardrossan.  What  is  in- 
volved if  we  hold  that  this  voyage  was 
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covered  by  the  policy?  We  must  say 
that  the  policy  covers  another  voyage 
besides  the  one  described.  What  voyage  ? 
Such  a  decision  would  be  open  to  the 
remark  that  the  policy  is  made  to  cover 
a  voyage  of  an  undescribed  extent,  and  in 
an  undescribed  direction.  If  it  included 
a  voyage  to  Bel£EUit,  it  would  equally  in- 
clude a  voyage  to  Glasgow,  or  any  other 
vovage  reasonably  connected  with  the 
subject-matter  of  the  adventure.  Are 
we  to  construe  the  policy,  so  as  to  add  the 
risk  of  such  a  voyage  P  It  seems  to  me 
that  we  cannot.  In  BhodocanacJii  v. 
Elliott  (1),  as  there  was  only  one  way  of 
getting  from  the  port  of  shipment  to 
London,  that  was  considered  as  really 
and  truly  a  voyage  fr^m  that  place  to 
London ;  and  it  was  held  that  the  policy 
could  not  be  meant  to  apply  to  a  voyage 
round  by  sea,  but  was  only  describing 
the  voyage  actually  taken.  In  Pearson's 
Case  (2)  there  was  a  term  in  the  policy 
giving  liberty  to  go  to  a  dry  docK,  and 
that  was  held  to  include  also  liberty  to 
go  back  again.  It  was  a  description  of  a 
track,  and  was  held  to  include  every 
usual  mode  of  accomplishing  the  voyage. 
But  something  which  is  not  part  of  the 
voyage,  even  if  usual  and  necessary, 
cannot  be  covered  by  the  policy.  Though 
in  construing  what  is  in  the  policy  one 
may  prove  what  is  the  usual  way  of  doing 
what  is  described,  one  may  not  add  any- 
thing which  is  not  in  the  description. 

Therefore,  even  if  it  were  shewn  to  be 
usual  for  pumps  to  be  carried  on  board 
the  wreck  to  a  port  of  refrige,  in  cases  of 
salvage,  or  if  it  were  provw  that  it  was 
absolutely  necessary  for  the  purpose  of 
oompletine  the  operation,  assuming  that 
the  defendants  proved  everything  they 
could  hope  to  prove,  it  would  be  a  part 
of  the  operation  which  must  be  performed 
in  a  place  not  described  in  the  track  laid 
down  by  the  policy.  The  evidence  would 
not  be  given  to  determine  how  the  acts 
describ^  were  to  be  done,  but  to  add 
something  of  which  there  was  no  descrip- 
tion ;  and  although  we  might  have  acted 
on  evidence  shewing  how  the  act  de- 
scribed was  usually  done,  here,  inasmuch 
as  the  loss  happened  in  a  locality  of 
which  there  is  no  description  in  the 
policy,  we  cannot  hold  that  that  locality 


Digitized  by 


Google 


628 


QUEEN'S  BENCH,  COMMON  FLEAS  AND  EXOHSQUEB, 


[N.S. 


Wingate  v.  Foster  {App,),  Q.B, 

is  a  place  in  wMcIl  the  loss  is  coyered  by 
the  policy.  We  are  therefore  called  upon 
to  do  that  which  we  cannot  do,  and  the 
judgment  of  my  brother  Field  was  right. 
As  to  the  power  of  the  Court  to  send  the 
case  back  for  a  new  trial,  it  is  unneces- 
sary to  decide  that  question. 

Cotton,  L.J. — ^This  appeal  has  been 
presented  to  us  in  two  ways — first,  it  is 
said  that  on  the  foots  judgment  should 
have  been  entered  for  itie  plaintiffs,  and 
secondly,  that  there  ought  to  be  a  new 
trial,  on  the  ground  that  all  the  necessary 
facts  were  not  before  the  Court. 

The  real  question  is  what  liability  has 
the  defendant  undertaken?  That  is  to 
say,  what  is  the  construction  of  this 
document?  Though  it  is  a  question  of 
construction,  it  is  necessary  to  have  all 
the  circumstances  before  us,  not  for  the. 
purpose  of  adding  anything  to  the  con- 
tract, but  for  the  purpose  of  construing 
it  by  properly  applying  it  to  the  fiwjts  of 
the  case.  In  commercial  documents  this 
is  especially  necessary,  for  they  may  have 
some  special  meaning,  and  the  Court 
must  hear  what  is  the  usual  course  of 
dealing  in  carrying  them  out. 

First,  then,  what  is  the  construction  of 
the  document?  Can  the  plaintiff  say 
that  this  risk  was  covered  ?  No  reliance 
can  be  placed  on  the  words  *'  salvage 
steamer."  It  was  merely  a  steam  lighter, 
intended  to  carry  the  pumps,  and  not 
engaged  for  towing.  Then  we  find  there 
are  two  classes  of  risk  referred  to — first, 
the  voyage  from  Ardrossan  to  the  wreck 
and  back,  and  then  the  risk  while  there 
o^g&ged.  That  refers  to  operations  at  and 
on  board  the  wreck,  as  is  shewn  by  the 
words,  "upon  the  said  steamer  ^  wreck." 
But  we  should  be  doing  violence  to  the 
words  if  we  held  that  they  included 
a  voyage  on  board  the  wreck.  The 
words,  "whilst  there  engaged  at  the 
wreck,"  must  be  limited  to  the  actual 
place  where  the  vessel  was  lying.  Then 
we  have  the  words,  "until  again  re- 
turned to  Ardrossan."  If  the  plaintiffs 
can  make  out  that  the  risk  in  question 
was  covered,  it  mutft  be  under  those 
words*  But  that  would,  in  my  opinion, 
be  a  wrong  construction.    It  is  argued 


that  there  is  noiMng  in  the  contract 
against  it.  But  it  is  for  the  plaintifl  to 
shew  that  the  words  actually  include  the 
risk. 

The  voyage  to  Drogheda  being  covered, 
these  words  clearly  cover  the  voyage 
back  to  Ardrossan.  But  the  voyage  on 
which  the  loss  occurred  was  not  under, 
taken  for  the  purpose  of  carrying  the 
pumps  back  to  Ardrossan,  but  for  the 
purpose  of  taking  the  Alexandra  to  a  port 
of  safety.  It  is  ve^  like  the  case  in  the 
House  of  Lords.  They  had  abandoned 
for  the  time  the  return  to  Ardrossan,  aind 
had  undertaken  another  voyage. 

That  being  the  state  of  the  case  on  the 
&cts  before  us,  are  we  to  send  the  case 
back  for  a  new  trial  ?  I  should  be  veiT 
unwilling  to  do  so  in  a  case  where  both 
parties  elected  to  deal  with  the  case  as  a 
matter  of  construction  without  going 
into  further  evidence.  I  do  not  say  that 
the  Court  ought  not,  in  some  dromn- 
stances,  to  do  so ;  but  they  ought  to  be 
unwilling  to  do  so.  But  it  is  not  neoes- 
sary  here  to  say  whether  the  Court  ought, 
as  a  matter  of  discretion,  to  do  so ;  for, 
in  my  opinion,  the  plaintiffs  have  not 
shewn  that  they  could  have  proTcd  any 
&ct6  which  would  induce  the  Court  to 
come  to  a  different  conclusion.  Wliece 
something  is  covered  by  words  as  to 
which  there  is  a  contest,  there  facts  may 
be  material  to  explain  what  it  is  that  the 
words  are  intended  to  cover.  If  a  certain 
end  is  insured,  the  means  to  that  end  are 
covered  by  the  insurance.  If  it  covers  a 
voyage  into  a  dry  dock  we  must  see  what 
is  tl^  usual  course  of  transit  into  the 
dock.  So  again,  as  in  the  case  of  Bkodo^ 
canachi  v.  EUdoit  (I),  where  the  words 
only  cover  a  sea  risk,  but  the  Toyage 
insured  is  firom  India  to  London  by  a 
ship  which  can  only  make  the  voyage 
part  of  the  way,  so  that  part  of  we 
transit  must  be  over  land,  it  is  quite 
right  to  shew  by  parol  that  the  transit 
being  from .  Bombay  to  London,  the 
voyage  insured  is  a  well-known  method 
of  carriage  undertaken  in  that  particular 
way.  Here  nothing  of  that  sort  is  sag- 
gesibed.  No  new  &cts  would  alter  thie 
case,  and  I  am  of  opinion  that  the  de- 
cision of  the  learned  Judge  was  right. 
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Thssioeb,  L.  J. — This  case  comes  before 
OS  on  appeal  upon  the  facts  stated  in  the 
plaintiff's  opening,  which  for  the  purpose 
of  onr  ruling  were  treated  and  admitted 
as  proved. 

There  are  two  questions  to  be  decided, 
first,  what  is  the  reasonable  inference 
from  the  foots  as  to  the  intention  of  the 
parties,  apart  from  the  policy ;  secondly, 
what  is  the  true  construction  of  the 
policy,  with  reference  to  the  facts  so 
stated  and  admitted?  I  agree  tlmt  we 
must  not  scan  too  nicely  words  used  in 
opening  a  case ;  but  construing  them  in 
the  most  libeml  manner,  they  amount 
only  to  this: — ^A  steamer  was  ashore 
near  Drogheda,  and  arrangements  were 
made  for  pumps  to  be  sent  to  the  wreck 
for  the  purpose  of  raising  her.  To  raise 
the  wreck  it  is  not  an  uncommon  thing 
to  platform  it;  on  the  other  hand  the 
pumps  might  have  been  used  and  the 
vessel  raised  without  doing  so.  Again, 
it  might  well  be  imagined  that,  some- 
times, after  the  vessel  is  raised,  it  may 
be  proper  to  keep  the  pumps  on  board 
the  wreck  till  she  has  been  brought  to  a 
port  of  refuse.  On  the  other  hand,  it  is 
a  common  thing  for  a  wreck  to  be  raised 
by  means  of  the  pumps,  and  when  it  has 
been  raised  that  other  appliances  should 
be  used  to  stop  the  leak,  and  then 
there  would  be  no  further  use  for  the 
pumps  on  board,  and  they  might  be  sent 
back.  It  is  impossible,  on  the  facts 
stated  (and  I  cannot  gather  that  they 
could  be  in  any  material  degree  altered 
by  evidence),  to  say  that  it  was  actually 
contemplated  that  the  pumps  should  be 
used  on  the  wreck,  and  forwards  in 
taking  her  to  a  port  of  refuge.  That 
being  so,  the  question  arises  whether,  on 
tbe  true  construction  of  the  policy,  the 
underwriters  have  contracted,  not  only 
for  the  insurance  of  the  pumps  while 
used  where  the  vessel  was  stranded  and 
for  the  return  voyage,  but  for  any  voyage 
that  might  be  undertaken  for  the  purpose 
of  bringing  the  Alexandra  to  a  port  of 
refuge.  I  think  we  should  ^^  doing  vio- 
lence to  the  language  used  if  we  were  to 
give  it  such  an  interpretation.  The  words 
of  the  policy  to  my  mind  are  plain.  The 
terminus  of  the  voyage  is  distinctly  men- 
tioned, that  is,  the  locality  at  which  the 
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vessel  was  ashore.  Then  it  describes  the 
risk  further,  "whilst  there  engaged  at 
the  wreck."  No  doubt  if  the  words 
stopped  there,  they  would  not  cover  the 
risk  anywhere  but  on  the  steamer.  But, 
in  the  later  part  of  the  description,  we 
find  the  words  "  on  the  wreck."  There- 
fore the  policy  does  contemplate  the 
use  of  the  pumps,  not  only  on  board  the 
Sea  Mew,  but  also  on  the  wreck,  so  Beut  as 
the  work  is  done  where  the  vessel  was 
stranded.  This  is  clear  from  the  words, 
"all  risk  of  craft  and  for  boats  to  and 
from  the  vessel,  and  whilst  at  the  wreck," 
pointing  strongly  to  the  use  of  the  pumps 
on  the  stranded  vessel  only  where  tne 
wreck  is  situate.  Then  there  are  the 
words,  "and  until  returned  to  Ardros- 
san.*'  What  is  the  meaning  of  that? 
It  must  mean  returned  from  some  place. 
Bat  there  is  no  place  which  could  be  in- 
tekided,  unless  we  take  into  consideration 
the  words  before,  and  hold  that  the 
return  must  be  from  the  terminus  of  the 
voyage  out.  Stopping  there,  it  would  be 
impossible  to  hold  timt  the  parties  con- 
templated  not  only  to  and  from  the 
wreck,  and  the  use  of  the  pumps  at  the 
wreck,  but  also  any  other  voyage  which 
the  vessel  might  take  for  the  purpose  of 
the  salvage,  even  though  it  might  be 
entirelv  out  of  the  intended  course. 

Of  the  two  cases  which  have  been  cited, 
neither  assists  the  plaintiffs ;  and  one  is 
very  strongly  opposed  to  their  contention. 
I  mean  the  case  of  Peao'son  v.  The  London 
Assurance  Company  (2).  It  might  have 
been  reasonably  argued  in  that  case  that 
what  was  done  was  in  the  contemplation 
of  the  parties.  It  was  proved  that  what 
was  done  was  usual  and  proper  under 
the  circumstances.  Then  tne  policy 
covered  loss  by  fire  of  the  property  de- 
cribed,  "lying  in  the  Victoria  Docks, 
London,  with  liberty  to  go  into  dry 
dock." 

The  Court  held  that  from  the  two 
localities  mentioned  in  the  policy  a  third 
locality  mighty  by  implication,  be  held  to 
be  covered,  namely,  the  locality  of  the 
vessel  in  the  river;  for  they  held  that 
the  insurance  covered  the  risk  during  the 
voyage  to  and  from  the  dry  dock.  Then 
it  was  proved  that  it  was  necessary  to 
remove  the  paddle-wheels,  and  that  it 
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was  usual  and  proper  to  allow  them  to  be 
put  on  in  the  river.  But  what  sajs  the 
Oourt  P  Blackburn,  J.,  in  the  Exchequer 
Chamber,  says,  that  if  the  parties  had 
wished  to  provide  for  the  special  risk 
they  should  have  provided  for  it  by  ap- 
propriate  words  in  the  policy;  and  the 
Lord  Chancellor,  in  the  House  of  Lords, 
says,  ''I  agree  with  what  was  said  by 
Blackburn,  J.,  in  the  Exchequer  Chamber, 
that  if  the  parties  wished  to  cover  the 
risk  while  the  ship  was  so  moored,  they 
should  have  provided  for  it  by  appro- 
priate words  in  the  policy.  Whether  the 
nnderwriters  would  have  undertaken  the 
risk,  it  is  impossible  to  say,  as  they  were 
not  aware  i^at  it  would  arise,  there  was 
of  course  no*  provision  applicable  to  it.'* 
And  his  Lordship  goes  on  to  say  that ''  it 
would  be  a  strong  implication  to  raise 
against  the  underwriters,  that  they  neces- 
sarily contracted  by  the  policy  to  extend 
the  locality  to  which  the  insurance  against 
fire  was  expressly  confined,  upon  the 
ground  of  a  usual  practice  of  dealing 
with  large  steam  vessels  under  repair, 
which  they  did  not  know  would  have 
been  resorted  to  on  the  part  of  the 
assured." 

Those  expressions  seem  to  me  entirely 
applicable  here,  and  if  any  case  could 
govern  another,  in  which  the  words  of 
the  policy  were  not  identical,  that  case 
would  govern  this. 

Bhodoecmachi  v.  EUioU  (1)  has  been 
distinguished.  That  was  an  insurance 
of  silk  from  Shanghai  to  London.  Several 
parts  of  the  transit  are  mentioned  in  the 
policy.  The  goods  are  insured  '*  at  and 
from  Japan  *^^  Shanghai  to  Marseilles, 
•^  Leghorn,  •^  London,  tna  Marseilles 
.  .  .  .per  overland  or  by  Suez  Canal." 
Evidence  was  given  shewing  that  the 
words,  "  via  Mfu^eiUes,"  impUed  a  land 
journey.  So  also  did  the  words  "by 
Messagerielmperiale,"  for  the  only  course 
of  transit  by  that  service  was  that  the 
goods  should  be  sent  through  France 
overland.  That  evidence  did  not  shew 
merely  what  the  parties  contemplated, 
but  what  was  intended  and  imported  by 
tbe  words  used. 

I  think,  therefore,  that  the  decision  of 
the  learned  Judge  in  the  present  case 
was  right.     I  do  not  see  any  question 


that  could  have  been  left  to  the  jury,  and 
I  do  not  see  how  a  new  trial  could  bring 
to  light  any  new  &ct8  which  could  alter 
our  decision. 

Judgment  affirmed. 


Solicitors — HoUams,  Son  &  Coward,  for  plaintiffs; 
Waltons,  Bubb  &  Walton,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878       1 
Mav  22    r       SCHUSTBE  v.  Fletcher, 

Ship  and  Shipping — Oenerdl  Average — 
Uemuneration  to  Shipowner  for  identifying 
and  arranging  Sale  of  wrecked  Cargo — 
Oommission. 

A  shipowner^  who  upon  the  stranding  of 
his  ship  incurs  trouhle  in  arranging  for  the 
salvage,  forujarding,  and  identification  of  the 
cargo,  and  in  the  distribution  of  the  pro- 
ceeds  of  the  sale  of  the  unidentified  portions 
of  the  cargo  among  the  consignees,  is  not 
entitled  to  clcUm  as  general  average,  under 
an  average  agreement  between  himself  and 
the  consignees,  remuneration  for  such  ser- 
vices, nor  to  be  paid  a  commission  on  the 
sale  of  the  cargo  or  on  his  ddsbursemenis. 

This  was  an  action  by  one  of  the 
shippers  of  cargo  against  the  shipowner 
to  recover  his  proportion  of  a  sum  diarged 
against  him  in  the  statement  of  a  general 
average  adjustment. 

The  action  was  really  brought  to  test  the 
validity  of  one  particular  charge,  and  by 
order  of  a  Judge  the  following  report  was 
made  by  a  special  referee  appointed  under 
section  56  of  the  Judicature  Act,  1873: — 

2.  The  plaintiffs  are  merchants  in  Lon- 
don. The  defendant  is  the  sole  owner  of 
the  ship  Victoria  Nyama. 

8.  In  December,  1873,  the  plainiifis 
shipped  on  board  the  Victoria  Nyanta  at 
Calcutta  for  delivery  at  London  under 
bills  of  lading  135  chests  of  indigo,  and 
the  ship  sailed  for  London  having  an 
board  a  valuable  cargo  of  indigo,  tea^  jute 
and  linseed,  the  indigo  being  the  most 
valuable  portion. 

4.  On  the  4th  of  April,  1874,  the  Vic- 
toria Nyanza  while  prosecuting  her  voy- 
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age  to  London  stranded  at  Staples  near 
Boulogne. 

5.  The  defendant  was  at  once  informed 
by  telegraph  of  the  disaster,  and  he  forth- 
with commnnicated  by  telegraph  with 
Messrs.  G.  H.  Fletcher  &  Co.,  of  Liverpool, 
a  firm  of  which  he  had  formerly  been  bat 
was  not  then  a  member. 

6.  Q.  H.  Fletcher  io  Co.  at  once  com- 
mnnicated to  the  Liverpool  Salvage  Asso- 
ciation,  and  obtained  from  that  associa- 
tion the  services  of  Captain  Chisholm  and 
Captain  St.  Croix,  two  gentlemen  of  ex- 
perience in  salvage  operations,  who  on  the 
5tb  of  A^  started  for  Staples. 

7.  G.  H.  Fletcher  &  Co.  also  on  the 
6tb  of  April  sent  ont  their  own  manager, 
Mr.  Bromehead,  to  the  same  place,  and 
the  defendant  sent  him  a  power  of 
attorney  to  act  for  him,  and  opened  a 
credit  of  5,000Z.  in  his  favour  at  Boulogne 
to  provide  for  expenses  there.  The  de- 
fendant also  procured  the  necessary 
pumps,  tackle  and  other  appliances  to  l>e 
sent  out  from  England  for  the  purpose  of 
salvage  operations. 

8.  Under  the  directions  of  Mr.  Brome- 
head, with  the  assistance  of  Captains 
Chisholm  and  St.  Croix,  a  part  of  the 
cargo  was  taken  out  of  the  ship  as  she 
lay  stranded  (an  operation  of  considerable 
difficuliy)  and  sent  on  to  Boulogne.  On 
the  25th  of  April  the  ship  was  got  off  and 
towed  into  Boulogne  harbour,  whence  she 
ultimately  sailed  to  Liverpool. 

9.  The  whole  of  the  cargo  was  saved 
and  transhipped  at  Boulogne,  and  brought 
forward  by  the  defendant  to  London  and 
the  freight  earned. 

10.  The  first  portion  of  the  car^ 
reached  London  about  ten  days  after  the 
stranding,  and  the  whole  by  the  middle 
of  May. 

11.  On  the  25th  of  April,  1874,  an 
average  agreement,  a  copy  of  which  is 
annexed  hereto,  was  entered  into  between 
the  defendant  and  the  several  consignees 
of  cargo.  The  several  consignees  in  ac- 
cordance with  that  agreement  paid  sums 
of  money  to  the  defendant^  the  plaintiffs 
paying  1,212Z. 

12.  The  cargo  as  it  arrived  was  landed 
and  warehoused  at  the  London  Docks. 

13.  Some  portions  of  the  cargo  proved 
difBcult  of  identification  by  reason  of  the 


shipping  marks  having  become  oblite- 
rated. Other  parts  it  was  impossible  to 
identify.  All  ^e  goods  which  were  iden- 
tified were  given  up  to  the  consignees 
under  the  terms  of  the  average  agreement. 
The  goods  which  were  not  identified  were 
sold  by  the  defendant,  by  arrangement 
with  the  consignees  thereof,  through  a 
broker  who  received  his  brokerages. 

14.  The  defendant  incurred  considerable 
trouble  in  chartering  ships  to  carry  on  the 
cai^o  from  Boulogne  to  London,  and  in 
sending  out  lighters  and  necessary  appli- 
ances to  Boulogne,  and  in  the  identifica- 
tion of  so  much  of  the  cargo  as  was 
identified,  and  in  the  endeavour  to  iden- 
tify the  residue,  and  in  ascertaining  and 
answering  the  ehquiries  of  and  arrang- 
ing with  the  consignees,  and  in  prepar- 
ing for  the  sale  of  and  selling  the 
unidentified  cargo  and  distributing  the 
proceeds. 

15.  Mr.  Elmslie,  of  the  firm  of  Elmslie 
&  Son,  the  average  staters  mentioned  in 
the  average  agreement  hereinbefore  men- 
tioned, prepa^red  an  average  statement 
dated  the  16th  of  November,  1875,  a  copy 
of  which  statement  is  annexed  hereto. 

16.  In  that  statement  all  disbursements 
by  the  defendant  are  included  and  duly 
distributed  among  the  several  interests, 
including  charges  for  the  services  of  Cap- 
tains Chisholm  and  St.  Croix,  and  of  the 
Liverpool  Salvage  Association  and  of  Mr. 
Bromehead,  and  the  accounts  paid  to  the 
dock  company. 

17.  The  statement  also  includes  (on 
page  58)  a  charge  as  follows  : — "  G.  H. 
Fletcher  &  Co.,  agency,  arranging  for 
salvage  operations,  receiving  cargo,  meet- 
ing and  arranging  with  consignees,  re- 
ceiving and  paying  proceeds,  and  generally 
conducting  the  business,  2,500Z."  This 
charge  the  plaintiffs  object  to,  and  seek  to 
recover  back  their  proportion  thereof. 

18.  The  sum  of  2,6001.  does  not  repre- 
sent any  sum  which  the  defendant  has  paid 
or  rendered  himself  liable  to  pav  to  G. 
H.  Fletcher  io  Co.  It  was  arrived  at  uid 
distributed  in  the  following  manner: — 
Mr.  Elmslie  formed  the  opinion  upon  all 
the  circumstances  of  the  case  that  2,500L 
was  a  reasonable  remuneration  to  the 
defendant  as  shipowner  in  respect  of  his 
services  hereinbefore  mentioned,  and  ba, 
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respect  of  his  adyanoes  for  disbursements. 
And  he  prooeeded  to  distribute  that  stun 
as  follows : — He  took  thereout  a  sum 
amounting  to  2i  per  oent.  on  the  pro- 
ceeds of  uie  unidentified  goods  sold,  and 
debited  this  to  cargo  in  the  cargo  column. 
He  took  thereout  nirther  a  sum  amount- 
ing to  2^  per  cent,  upon  the  total  dis- 
bursements, and  this  he  debited  to  the 
several  interests  rateablj  in  their  respec- 
tive columns.  The  balance  of  the  2,5002. 
he  debited  to  general  average  in  the 
general  average  column.  The  figures 
shewn  on  page  58  are  the  result 

19.  The  effect  is  that  the  sum  of  2,500^. 
thus  distributed  is  made  up  of  three  heads 
of  charge. 

(1)  A  commission  on^the  sale  of  un- 
identified cargo. 

(2^  A  oonmiission  on  disbursements. 

(3)  A  charge  bj  way  of  remuneration 
for  trouble  in  respect  of  the  matters  men- 
tioned in  paragraph  14. 

20.  There  was  no  contract  on  the  part 
of  the  consignees  or  any  of  them  to  pay 
the  defendant  the  remuneration  claimed, 
or  any  part  thereof,  under  any  of  the  heads 
above-mentioned,  unless  such  a  contract 
is  to  be  found  in  the  average  agreement 
above-mentioned. 

21.  No  custom  has  been  proved  entitL 
ing  a  shipowner  under  such  circumstances 
to  any  remuneration  under  any  of  those 
heads.  But  a  charge  for  remuneration 
by  a  shipowner  in  respect  of  his  trouble 
and  labour  in  such  case,  has  for  the  last 
few  years  been  often  inserted  in  average 
statements  and  with  increasing  frequency. 
The  charge  has  often  been  flowed,  and 
sometimes  resisted  by  underwriters. 

22.  Where  unidentified  goods  have  to 
be  sold,  and  the  sale  is  managed,  not  by 
the  shipowner  himself,  but  by  the  ship- 
broker  or  some  third  person,  a  commis- 
sion to  such  person  (m  addition  to  the 
selling  broker's  brokerage)  is  charged 
and  allowed. 

23.  Where  meney  for  disbursements 
upon  salvage  of  car^o  is  provided,  not  by 
cargo  owner  or  shipowner,  but  by  some 
third  person,  commission  upon  such  dis- 
bursements is  charged  and  allowed. 

24.  Where  in  case  of  wreck  the  ship- 
owner abandons  the  voyage,  and  the  Sal- 
vage Association  of  London,  Liverpool,  or 


elsewhere,  intervenes  and  salves  the  cargo, 
a  sum  by  way  of  remuneration,  under  the 
name  of  office  charges,  in  addition  to  dis- 
bursements analogous  to  the  third  head 
of  charge  in  the  present  case,  is  always 
charged  by  and  allowed  to  the  association. 

25.  With  reference  to  the  first  head  of 
claim.  If  the  defendant  is  entitled  in 
point  of  law  to  charge  a  commission  on 
the  sale  of  unidentined  goods,  the  com- 
mission of  2^  per  cent,  charged,  being  an 
ordinary  merchant's  commission,  is  not 
an  unreasonable  commission  to  charge. 

26.  With  reference  to  the  second  head 
of  charge,  the  defendant  was  never  out  of 
pocket  throughout  the  transactions  here- 
inbefore mentioned  to  any  large  amount 
or  for  any  considerable  length  of  time, 
and  unless  he  be  entitled  by  reason  of  any 
general  rule  to  charge  a  commission  on 
disbursements,  there  are  no  special  cir^ 
cumstances  in  the  present  case  making 
it  reasonable  to  do  so  in  this  instance. 

27.  With  reference  to  the  third  head  of 
charge,  if  the  defendant  is  entitled  in 
point  of  law  to  remuneration  for  his 
trouble  in  and  about  the  matters  here- 
inbefore mentioned,  a  sum  of  2002.  is 
a  reasonable  remuneration  in  respect 
thereof. 

The  average  agreement,  after  reciting 
that  the  shipowner  alleged  that  he  had 
paid  and  expended,  or  become  liable  to 
pay  and  expend  large  sums  of  money, 
and  had  incurred  great  expenses  and 
made  certain  sacrifices  in  and  about  the 
saving  and  preservation  of  the  said  ship 
and  cargo,  and  the  forwarding  of  the  same 
cargo  to  London,  and  otherwise  in  conse- 
quence of  the  said  stranding,  and  that 
part  of  such  sums  of  money,  expenses 
and  sacrifices  would  be  a  charge  upon 
the  cargo  of  the  said  ship,  and  tluit  other 
portion  thereof  will  be  a  charge  on  the 
said  ship  or  on  the  freight  of  the  said 
goods,  and  that  other  portion  thereof 
will  be  a  charge  in  the  nature  of  ge- 
neral average  on  the  said  ship,  her 
cargo  and  freight;  witnessed,  among 
other  things,  t^t  *'  when  and  so  soon 
as  tiie  said  sums  of  money,  expenses, 
sacrifices  and  damages  shall  have  been 
duly  adjusted,  and  the  respective  amounts 
or  proportions  due  to  the  said  G.  H. 
iletcher  (the  shipowner)  from  or  in  re- 
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spect  of  the  goods  so  delivered  to  them 
respectiTelj,  whether  for  general  aver- 
age or  charges  or  otherwise  on  acconnt 
of  the  said  snms  of  money  and  expenses 
expended  or  incurred  by  the  said  Q.  H. 
Fletcher  as  aforesaid,  or  on  acconnt  of 
sach  sacrifices  or  damage  to  the  said  ship 
or  goods  as  aforesaid,  has  been  dnlj 
ascertained,  they  (the  said  consignees) 
will  respectively  pay  to  the  said  G.  H. 
Fletcher  the  amount  or  proportion  so  dae 
in  respect  of  their  said  goods." 

/.  0,  Mathew  (H.  Damdaon  with  him), 
for  the  plaintiff. — The  charge  here  which 
the  plaintiff  disputes  is  one  for  the  per- 
sonal services  of  the  shipowner.  But  there 
is  no  contract  or  custom  under  which 
such  a  charge  can  be  made,  and  those 
described  in  paragraph  14  cannot  be  the 
subject  of  genersd  average.  The  owner 
is  clearly  bound  to  bring  the  goods  for- 
ward ;  and  the  salvage  associations  sent 
out  the  captains  and  all  appliances,  and 
payment  for  that  is  allowed. 

[CocKBUKN,  L.C.  J.-— What  is  the  sacri- 
fice on  the  owner's  part  ?] 

None;  all  that  he  did  was  to  order 
means  to  be  taken  to  save  ship  and  cargo, 
and  he  did  it  to  earn  his  freight  and  in 
pursuance  of  his  contract  of  affreight- 
ment. As  to  the  unidentified  goods,  the 
charge  for  the  sorting  of  the  goods  by 
the  dock  servants  is  of  course  and  unob- 
jected to;  but  by  ordering  a  broker  to 
sell  those  that  could  not  be  identified,  the 
shipowner  gains  no  right  to  charge  any 
commission,  for  he  does  this,  instead  of 
abandoning  them,  so  as  to  earn  his  freight, 
which  he  then  becomes  entitled  to  deduct 
before  dividing  the  proceeds  of  the  sale 
rateablj^  among  the  consignees.  The 
broker  is  paid,  and  so  would  any  person 
not  interested  in  the  matter  be  paid  for 
his  services  if  employed  as  mentioned  in 
paragraph  22,  but  the  shipowner  has  done 
nothing  by  which  a  contract  that  he 
should  be  paid  is  imported. 

MeLeody  for  the  defendant. — The  ship- 
owner was  not  bound  to '  do  all  that  he 
did,  and,  therefore,  having  undertaken  it 
for  the  benefit  of  the  consignees,  his  re- 
muneration ought  to  be  allowed  as  general 
average.  He  might  have  availed  himself 
of  the  provisions  of  the  Merchant  Shipping 
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Act,  1862,  s.  68,  and  deposited  the  goods 
in  a  warehouse  with  a  lien  for  his  freight. 

[CooKBURN,  L.G.J. — ^I  don't  think  the 
statute  would  apply  to  such  a  case  as 
this.  It  is  when  the  consignee  makes 
default.] 

The  consignees  here  would  make  de- 
fault because  they  would  be  unable  to 
identify  their  goods.  But  the  shipowner 
here  has  taken  all  this  trouble  with  the 
knowledge  and  assent  of  the  consignees. 
They  entered  into  the  agreement  for  the 
average  adjustment  to  be  made  on  this 
basis. 

J.  C.  MatheWy  in  reply. — ^The  recital  in 
the  agreement  is  that  the  defendant 
alleged  he  had  expended  money  and 
made  sacrifices,  and  it  is  in  consideration 
of  his  having  done  so  that  the  consignees 
agree  to  an  average  adjustment.  But 
there  is  nothing  to  shew  that  it  was  in- 
tended to  enlarge  the  ordinary  meaning 
of  general  average,  and  it  is  not  an  agree- 
ment to  pay  exceptional  charges. 

CocKBUBN,  L.C.J. — Our  judgment  in 
this  case  must  be  for  the  plaintifi'.  I  think 
the  charge  is  one  that  cannot  be  made. 
It  has  been  put  under  two  heads,  the 
expense  of  ^tting  the  ship's  cargo  away 
from  the  ship,  and  of  bringing  the  cargo 
to  England.  That  cannot  he  made  under 
generaJ  average.  General  average  pre- 
supposes some  sacrifice  for  the  preserva- 
tion of  the  general  adventure  to  have 
been  made,  and  is  stated  in  order  that  the 
loss  may  not  fall  on  the  individual  making 
the  sacrifice  in  the  first  instance,  but  be 
borne  pro  rata  by  all.  That,  however,  is 
not  the  case  here.  The  shipowner  brings 
the  ship  off  the  shore,  and  also  forwards 
the  cargo  that  he  may  earn  his  freight. 
If  a  ship  is  stranded  in  a  distant  country, 
he  either  abandons  her  and  the  voyage 
altogether,  or  gets  other  ships,  if  it  be 
possible,  to  carry  the  cargo  on.  Here,  as 
it  seems  to  me,  he  was  only  doing  that 
which  was  for  his  own  benefit,  and  was 
in  pursuance  of  his  contract  with  the 
owners  of  the  goods  on  board.  He  was 
not  justified  in  abandoning  the  ship  and 
cargo  unless  it  were  perfectly  hopeless  to 
try  and  save  her;  and  he  is  bound  to 
bring  the  ship  and  cargo  into  port  if  he 
can  do  so. 
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With  regard  to  the  expenses  inctUTed 
bj  the  shipowner  as  to  the  distribution  of 
the  goods  which  had  not  been  identified, 
that  I  agree  in  thinking  was  also  for  his 
own  benefit.  As  to  the  goods  he  was 
bound  to  deliver  them,  and  if  he  did  not, 
he  would  get  no  freight ;  and  as  to  dis- 
tributing this  particular  portion,  he  has 
taken  no  special  trouble  about  it,  merely 
employing  a  broker  to  sell,  who  is  paid 
his  regulur  commission  for  his  services. 

Mellob,  J. — I  am  entirely  of  the  same 
opinion  on  both  points.  On  the  latter 
point  it  was  ingeniously  argued  that  where 
a  party  stands  by  and  sees  the  shipowner 
doing  something  more  than  he  would  do 
for  ms  own  interest,  he  becomes  somehow 
bound  to  pay  him  for  what  he  does.  But 
I  think  that  there  is  no  contract  implied 
or  express,  and  there  was  no  custom  to 
pay  this  charge. 

Judgment  far  the  plaintiff. 


Solicitors — HoUams,  Son  &  Coward,  for  plaintiff; 
Waltons,  Bubb  &  Walton,  for  defendant 


[IN  THE  COURT  OF  APPEAL.] 
(^Appeal  from  the  Queen* e  Bench  Division,) 


1878.         1 

Jan.  14,  15, 16.  } 

May  18.       J 


LOHRE  t;.   AITCHISON 
AND  ANOTHEE.* 


Marine  Inswrance — Policy — Partial  Loss 
— Oost  of  Repairs  to  8hip-^Measwe  of 
Damuges — Salvage  Expenses — Liability  of 
Underwriter. 

Plaintiff,  who  was  the  owner  of  a  ship, 
effected  a  policy  for  1,200Z.  wiUh  the  oe- 
fendants  on  his  vessel,  valued  at  2,6001,, 
against  the  usual  sea  risks  on  om  out  and 
home  voyage  from  0.  to  L.  The  policy 
cofUained  the  usual  suing  and  labouring 
clause.  During  the  voyage  the  ship  suS' 
tained  damage  at  sea,  the  cost  of  which, 
after  the  usual  deduction  of  one  third  new 

*  Coram  Bramwell,  L.J.;  Brett,  LJ^. ;  and 
Cotton,  L.J. 


for  old,  together  unth  certain  particular 
average  charges  covered  by  the  policy, 
amounted  to  the  sum  of  3,1782.  lis.  7d. 
Th^  plaintiff  had,  in  addition  to  thM  ex- 
penditure, to  pay  519Z.  for  salvage  services 
and  general  average  expenses.  The  ship 
being  old,  the  effect  of  these  repairs  was  io 
make  her  a  much  stronger  a/nd  better  ship 
than  she  was  before  the  damage.  In  an 
action  on  the  poUcy  the  defeiulants  con* 
tended  that  the  loss  was  to  be  estimated  fry 
the  depreciation  of  the  ship  as  a  saleable 
chattel,  wnd  not  by  the  cost  of  the  repairs ; 
and  also  that  in  the  ease  of  a  partial  loss 
the  assurer  couldnot  be liciblefor  more  than 
a  total  loss  with  benefit  of  salvage  ;— 

Held  (affirming  the  dedeton  of  the 
Queen's  Bench  Division),  that  the  measure 
of  damages  when  the  shipowner  elected  to 
repair,  was,  as  in  dU  cases,  to  be  ascer* 
tained  by  the  cost  of  the  repairs  less  (he 
proper  deduction  of  "one  Mrd  new  for 
old,"  even  though  the  result  might  be  to 
make  the  undenoriters  liable  far  more  than 
a  total  loss  with  benefit  of  salvage. 

Held  also  (reversing  the  de<5>sum  of  the 
Queen's  Bench  Division),  that,  though  the 
damage  done  was  so  great  ae  to  exkoMt 
the  policy,  and  the  assured  had  refused  to 
abandon,]  he  was  entitled  to  recover,  under 
the  suing  a/nd  labouring  clause,  a  proper^ 
turn  of  the  salvage  expenses  beyond  the 
1,200Z. 

This  was  an  appeal  from  a  decision  of 
the  Queen's  Bench  Division  on  a  Special 
Case,  reported  at  46  Law  J.  Bep.  Q.B. 
715,  where  the  Special  Case  is  set  out  at 
length. 

The  Court  below  decided  that  the 
measure  of  damages  where  the  shipowno' 
elected  to  repair  was  to  be  ascertamed  hj 
the  cost  of  the  repairs,  less  a  proper  de- 
duction on  account  of  new  timber  for  old, 
even  though  the  result  might  be  to  make 
the  underwriters  liable  for  more  than  a 
total  loss  with  benefit  of  salyage.  They 
also  held  that,  as  the  damage  done  was  so 
great  as  to  exhaust  the  policy,  and  the 
assured  had  refused  to  abandon,  the  latter 
was  not  entitled  to  recover  under  the 
suing  and  labouring  clauses  a  proportion 
of  the  salvage  expenses  beyond  the 
1,200Z. ;  the  salvage  expenses  not  beinff 
incurred  with  any  view  to  ihe  benefit  d 
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the  underwriters  nor  enuring  to  their 
benefit. 

Against  this  decision  the  plaintiff  ap- 
peal^ ;  and  the  plaintiff  gave  notice  of  a 
cross  appeal  against  so  much  of  the  judg- 
ment as  debarred  the  plaintiff  from  re- 
covering a  proportion  of  salvage  and 
general  average  expenses  beyond  the 
Bom  of  1,200Z. 

The  appeal  was  heard  on  the  14th,  15th, 
and  16th  of  January. 

Benjamin  and  /.  0,  McUhew^  for  the  de- 
fendants, employed  sabsfcantiaJly  the 
same  arguments  as  in  the  Court  below. 
In  addition  to  the  authorities  there  re- 
ferred to  they  cited  Benecke^s  Principles 
of  Marine  Insurance,  p.  46,  seqq. ;  PhiUps 
on  Insurance,  ss.  1422,  1428,  1340, 1551 ; 
The  North  of  England  Iron  Steamship 
Insurance  Oonvpany  v.  Armstrong  (1) ; 
Amould  on  Marine  Insurance,  5th  ed.,  p. 
947 ;  MarshaU  on  Marine  Insurance,  5th 
ed.,  by  Shoe,  p.  503. 

Cohen  and  Hollams,  for  the  plaintiff, 
in  addition  to  the  authorities  referred  to 
in  the  Court  below,  cited  Boux  v.  Bdl/va^ 
dor  (2),  Irving  v.  Manning  (3),  Phillips, 
88. 1268, 1742, 1743  ;  Amaidd,  p.  907. 

Our,  adv,  vuU, 

The  following  judgment  of  the  Court 
was,  on  the  18t£  of  Maj,  delivered  by — 

Bbett,  L.J.  —  This  was  a  special 
case.  The  material  facts  were,  that  the 
action  was  brought  by  the  plaintiff, 
the  owner  of  the  ship  Alf,  on  a 
voyage  policy  effected  with  the  de- 
fendfmts  for  1,200Z.  on  ship  valued  at 
2,6002.,  the  policy  being  in  ordinary  form, 
containing  a  suinff  and  labouring  clause. 
The  ship,  during  the  voyage  insured,  en- 
countered severe  weather.  According  to 
paragraph  5  of  the  case,  *'  On  the 
30th  of  January,  the  ship  then  being  in 
great  danger  of  being  completely  lost 
and  in    a  helpless  condition,   and   not 

Xble  of  being  navigated,  those  onboard 
r  sighted  the  steamship  Texas,  which 
nltimatdy  took  her  into  tow  without  any 

(1)  39  Law  J.  Rep.  Q.B.  81 ;  s.  c.  Law  Rep. 
6  as.  244. 

(2)  3  Bing.  N.C.  *466. 

(3)  2  H.L.  Gas.  287. 
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agreement  being  come  to  as  to  remunera- 
tion for  the  service,  and  took  her  into 
Queenstown."  For  these  services  the 
ship's  freight  and  cargo  were  sued  in  the 
Admiralty  Court,  when  salvage  was 
awarded.  The  ship's  proportion  of  sal- 
vage and  general  average  charges  was 
5152.  The  ship  was  surveyed,  estimates 
were  made,  a  contract  was  entered  into. 
The  ship  was  repaired ;  she  was  metalled, 
which  she  had  not  been  before.  The 
amount  expended  on  the  ship,  exclusive 
of  metalling,  was  4,414Z.  Deducting  one 
third  new  for  old  in  all  matters  to  which 
such  deduction  is  properly  applicable, 
this  amount  was  reduced  to  3,1782.  The 
case  then  contained  the  following  para- 
graph 14,  from  the  full  force  of  which  we 
have  no  power  to  derogate.  We  are 
bound  to  accept  it  in  its  ordinary  sense 
in  full  as  correct.     It  is  as  follows : — 

''  All  the  works,  except  the  metalling, 
Ac.,  were  undertaken  for  the  purpose  of 
making  the  ship  staunch  and  strong  and 
seaworthy,  which  she  had  ceased  to  be 
by  reason  of  the  sea  damage  she  had 
sustained,  and  they  were  reasonably 
necessary  for  that  purpose.  The  effect  of 
these  works  was  to  make  the  ship  a  very 
much  stronger  and  better  ship,  and  of 
very  much  greater  value  than  she  had 
been  before  sue  sustained  damage."  *The 
value  of  the  ship  after  repairs  was  7,0002. 
The  case  then  stated  the  contentions  of 
the  parties ;  but  it  is  unnecessary  forther 
to  refer  to  them,  as  they  were  not  pressed 
in  argument  as  correct.  Before  us  the 
subst^tial  contention  on  behalf  of  the 
plaintiff  was  that  he  was  entitled  to  be 
paid,  in  respect  of  the  loss  arising  firom 
the  expenses  of  repairs,  1,2002.,  Uie  full 
amount  insured,  and  besides  and  beyond 
that  sum,  a  proportion  of  the  salvage  and 
general  average  charges  of  5152.,  to  be 
recovered  by  virtue  of  the  suing  and 
labouring  cLeiuse.  It  was  contended  on 
behalf  of  the  defendants  on  several 
grounds  that  they  were  only  liable  to  pay 
in  respect  of  the  loss  a  proportionate  part 
of  1,2002.,  and  that  they  were  not  liable 
to  pay  any  part  of  the  5152.  under  the 
suing  and  labouring  clauses. 

The  dispute  thus  raised  is  one  with 
regard  to  the  mode  of  ascertaining  the 
amount    of  a   loss  under  a  policy    in 
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ordinary  form,  and  of  adjusting  that 
amount  when  ascertained.  Several  dis- 
putes have  for  a  long  period  been  deter- 
mined according  to  recognised  rales.  As 
many  of  the  arguments  presented  to  us 
seemed  to  trench  violently  on  several  of 
those  rules,  it  appears  to  us  advisable  to 
state  our  view  of  the  binding  force  of 
those  rules,  and  the  reasons  why  they 
have  bindiuff  and  exclusive  force.  They 
are  rules  which  originated  either  in  de- 
cisions of  the  Courts  upon  the  construc- 
tion or  on  the  mode  of  applying  the 
policy,  or  on  customs  proved  before  the 
Courts  so  clearly  or  so  often  as  to  have 
been  long  recognised  by  the  Courts 
without  further  proof.  Since  those 
decisions  and  the  recognition  of  those 
customs,  merchants  and  underwriters 
have  for  many  years  continued  to  enter 
into  policies  in  the  same  form.  Accord- 
ing to  ordinary  principle,  then,  the  later 
policies  must  be  held  to  have  been 
entered  into  upon  the  basis  of  those  de- 
cisions and  customs.  If  so,  the  rules 
determined  by  decisions  and  customs  are 
part  of  the  contract.  And,  though  a 
Court  now  might  differ  from  the  correct- 
ness of  the  rules  as  origintJly  laid  down, 
it  must  yet  now  act  upon  those  rules  as 
parts  of  the  contract,  or  as  agreed  modes 
of  d^rrying  it  out.  It  was  argued  on  be- 
half of  the  defendants  that  there  was  in 
this  case  an  actual  total  loss  with  benefit 
of  salvage.  The  rules  for  determining 
whether  or  not  there  has  been  an  actual 
total  loss  within  the  meaning  of  an 
ordinary  policy  are  well  established,  and 
are  of  the  nature  of  those  above  described 
according  to  recognised  rules.  All  the 
rules,  therefore,  proposed  by  Mr.  Benja- 
min are  inadmissible.  There  cannot  be 
a  total  loss  of  a  ship  when  it  is  safe  in 
the  hands  of  the  owner,  still  bearing  the 
character  of  a  ship,  however  greatly 
damaged.  There  is  an  actual  total  loss  if 
by  perils  insured  against,  the  ship  has 
wholly  disappeared,  or  is  so  damaged  as 
to  have  lost  the  character  of  a  ship,  or, 
though  still  a  ship,  has  by  capture  or  a 
justifiable  sale,  become  wholly  lost  to  the 
owners.  But  in  the  present  case  the 
ship  was  saved  and  restored  to  her 
owners  as  a  ship,  though  greatly  da- 
maged ;  salvage,  indeed,  has  been  awarded 


to  salvors  for  saving  her  as  a  ship,  and 
there  has  been  no  sale.  Moreover,  if 
there  had  been  a  sale  it  could  not  have 
been  justified,  or  this  loss  made  by  it  a 
total  loss,  because  the  rule  as  to  t£at  is 
that  a  sale  by  the  master  cannot  be  justi- 
fied as  against  his  owners  or  as 
against  underwriters,  nor  a  sale  even  by 
the  owners  constitute  a  total  loss  as 
against  underwriters,  if  the  ship,  being 
disabled,  can  be  repaired,  so  as  to  be  a 
sea-going  ship,  at  an  expense  less  than 
her  value  when  repaired.  The  contrary 
is  found  in  this  case. 

It  was  further  argued  that  the  ship 
was,  if  not  an  actual,  at  least  a  oonstruc- 
tive  total  loss.  The  rule  for  determining 
this  question  is  also  a  settled  rule.  It 
would  in  the  circumstances  of  this  case 
be  the  same  as  that  just  enunciated  with 
regard  to  a  justifiable  sale.  In  this 
case,  therefore,  no  abandonment  could 
have  been  supported,  even  if  notice  of 
abandonment  had  been  given.  Bat  no 
such  notice  was  ^ven,  and  it  is  im- 
possible to  maintam  that  there  was  a 
constructive  total  loss.  There  was, 
therefore,  no  total,  but  only  an  average 
or  partial  loss  in  this  case,  and  that  being 
so,  there  can  be  no  benefit  of  salvage. 
Upon  a  partial  loss  no  such  claim  arises. 
The  questions,  therefore,  on  the  first  part 
of  this  case,  are  reduced  to  these :  what 
is  the  proper  mode  of  ascertaining  the 
amount  of  a  partial  loss  arising  in  respect 
of  the  expense  of  repairing  a  damaged 
wooden  ship,  and  what  is  the  proper 
mode  of  adjusting  such  a  loss  under  a 
valued  policy.  Now,  as  to  the  first,  there 
is  an  established  mode  of  estimating  the 
amount.  The  ship  must  be  repaired,  or 
estimates  may  be  procured  for  repairing 
her,  so  as  to  make  her  as  nearly  as  possi- 
ble equal  to  what  she  was  before  the 
damage  caused  to  her  by  the  perils  in- 
sured against,  and  in  either  case  at  such 
reasonable  cost  as  the  shipowner  can  by 
reasonable  effort  procure.  The  under- 
writer is  responsible  for  the  repair  or 
restoration  of  the  damaged  or  destroyed 
part  of  the  ship  or  article  belonging  to  it 
with  materials,  workmanship,  siyle  and 
finish,  corresponding  to  its  origin^ 
character— PAtttt|>»,  s.  1428.  It  has  been 
found  by  experience  that  no  carpentering 
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can  be  so  skilfal  as  to  replace  exactly  the 
damage  which  has  occurred.   If  a  ship  be 
from  age  or  construction  a  weak  ship  it 
may,  although  she  was  seaworthy  at  the 
commencement  of  the  risk,  be  impossible 
so  to  repair  her  as  to  make  her  equal  to 
what  she  was  before,  or  even  a  sea-borne 
ship,    without    either   by  the    superior 
strength  of  material  used  in  the  same 
manner  as  the  old  materials,  or  necessary 
change  of  plan  of  construction,  making 
her  a  stronger  and,  therefore,  a  more 
-valuable  ship  than  she  was  before.    It 
has  further  been  found  by  experience 
that  it  is  almost  impossible  to  ascertain 
with  any  exactness  the  difference  between 
the  value  of  the  ship  before  the  damage 
and  the  value  added  to  her  by  repairs. 
A  ffeneral  usage  which  the  law  follows 
as  founded  on  public  convenience  has, 
therefore,  applied  a  certain  rule  in  all 
cases — PhiUipa  on  Insurance,    s.   I43I. 
This  rule  is  also  one  of    those  before 
described,  and,  therefore,  is  the  only  rule. 
The  rule  is  that  where  timbers  or  other 
materials  are  replaced  by  new  (or  are 
treated  upon  estimate  as  so  replaced)  the 
yessel  when  repaired  (or  when  treated  as 
repaired)  is  considered  to  be  better  than 
before ;  and,  accordingly,  the  assured  must 
himself  be  at  one  tiurd  part  of  the  ex- 
pense of  the  labour  and  the  materials  for 
the  repairs,  and  this  deduction  is  said  to 
be  "  on  account  of  new  for  old."    When 
the  damage  has  been  repaired  the  estab- 
lished mode  of  estimating  its  amount  is, 
in  case  of  wooden  ships,  to  deduct  one 
third  from  the  whole  expenses,  both  of 
labour  and  materials,  which  the  repairs 
have  cost,  and  to  assess  the  damage  at 
the  remaining  two-thirds.    This  is  termed 
"  deducting  one  third  new  for  old,  4c." 
To  avoid  discussion   in  each  particular 
case  the  amount  of  deduction  is  fixed  at 
one  third — Amotdd  on  Ineurance,  last  ed., 
p.  901.    The  amount,  therefore,  of  the 
partial  loss,  arising  in  respect   of  the 
expense  of  repairing  a  damaged  wooden 
ship,  is  the  reasonable  cost  of  so  repairing 
her  as  to  make  her  as  nearly  as  possible 
equal  to  what  she  was  before  the  damage 
caused   to  her    by    the    perils    insured 
against^  less  one  third  new  for  old,  that  is 
to  say,  less  one  third  of  the  expense  of 
the  labour  and  materials  used  in  making 
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the  repairs ;  and  this  mode  is  equally  ap- 
plicable whether  the  ship  is  by  the  re- 
pairs which  are  necessary  to  make  her 
equal  to  what  she  was  before  the  damage 
made  only  a  little  or  very  largely  of 
greater  value  than  she  was  before  the 
damage.  The  amount  of  the  partial  loss 
caused  by  the  repairs  in  this  case  was, 
therefore,  4,4142.,  less  one  third  new 
for  old,  or,  as  found  in  paragraph  16  of 
the  case,  3,1782. 

The    next    question    is — how  is  this 
amount  or  loss  to  be  adjusted?    Here, 
again,  it  must  be  repeated  that  there 
is  a  recognised  long-adopted  rule,  and 
that  it  is,  therefore,  the  only  one.     The 
relation  between  the  amount  of  so  much 
of  the  ascertained  loss  caused  by  ex- 
penses of  repairing  as  is  to  be  borne  by 
the  underwriters  and  the  value  of  the 
ship  at  the  commencement  of  the  risk, 
must  first  be  established.     In  a  valued 
policy  that  value  of  the    ship   is   the 
valuation  in  the  policy  and  no  other. 
In  an  open  policy  that  value  must  be 
ascertained  by  evidence.    Then,  in  order 
to  adjust  the  loss,  the  underwriters  as 
a  whole  are,  and  each  underwriter  is, 
to  pay   an   amount  bearing  the   same 
relation  to  the  sum  insured  by  them  or 
him  as  the  amount  of   the  ascertained 
loss  bears  to  the  value  of  the  ship  at 
the  commencement  of  the  risk.    When 
the  amount  of  the  ascertained  loss  by 
repairs  is  less  than  the  value  of  the  ship 
at  the  commencement  of  the  risk,  or, 
which  is    equivalent,  to    the    value  of 
the  ship  stated  in  the  policy,  the  rela- 
tion is  expressed  in  business  by  a  per 
centage  expression,  as  that  the  loss  is 
20  per  cent.,  or  50  per  cent.,  or  90  per 
,  cent.     Then  the  underwriter  is  said  to 
be  liable  to  pay  the  same  percentage  of 
the  sum  insured.    According  to  the  rule, 
therefore,  if  the  percentage  of  the  loss 
to  the  original  value  of  the  ship  is  99 
per  cent,  ihen  the  underwriter  mustpay 
99  per  cent,  of  the  sum  insured.    This, 
by  the  argument  adduced  to  us,  was 
admitted,  but  it  was  urged  that  the  rule 
cannot  be  applied,  because  it  is  wholly 
unjust  to  apply  it,  if  the  relation  of  the 
amount  of  the  loss  to  the  original  value 
of  the  ship  is  100  per  cent,  or  greater 
than  100  per  cent.  ^  and  in  order  to  re- 
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place  the  rejected  rule  many  new  ones 
were  snggested.  But  if  the  rule  were 
the  only  rule,  the  only  logical  conclusion 
would  be  that  if  the  first  relation  is  100 
per  cent,  or  more  than  100  per  cent,  so 
must  the  second  relation  be,  and  the 
underwriter  must  pay  accordingly  100  per 
cent,  or  more  than  100  per  cent,  of  the 
sum  insured.  There  is,  however,  another, 
and,  to  a  certain  extent,  a  controlling 
rule.  The  liability  of  insurers  on  a  single 
loss  is  without  question  limited  to  the 
amount  insured  (and  the  expenses  of 
suing,  &c.),  and  the  payment  of  the 
whole  amount  for  a  single  loss  discharges 
them  from  further  liability — Phillips  on 
Insurance^  s.  1742.  Where  the  relation 
of  the  ascertained  loss  to  the  value  of 
the  ship  at  the  commencement,  of  the 
risk  or  to  the  value  stated  in  the  policy  is 
greater  than  100  per  cent,  the  under- 
writer, who  by  the  rule  for  adjustment 
would  have  to  pay  more  than  100  per 
cent.,  is  by  the  rule  of  limitation  of 
liability  absolved  from  paying  more  than 
100  per  cent.  But  there  is  nothing  to 
prevent  this  liability  to  the  extent  of  100 
per  cent.  The  defendants,  therefore, 
here  were  bound  to  pay  in  respect  of  the 
loss  arising  from  the  ascertained  expense 
of  repairs,  1,200Z.,  the  whole  sum  insured, 
although  the  loss  was,  according  to  the 
phraseology  of  insurance  law,  only  a 
partial  as  distinguished  from  a  total  loss 
under  the  policy.  The  next  question  is, 
whether  the  defendants  are  not  bound 
also  to  pay  a  further  and  additional  sum 
in  respect  of  an  alleged  obligation  to  do 
BO  by  reason  of  the  suing  and  labouring 
clause.  That  depends,  considering  the 
subject  generally,  upon  the  construction 
of  the  suing  and  labouring  clause ;  and  in 
the  application  of  the  clause  to  a  particu- 
lar case,  upon  whether  the  occasion  upon 
which  the  alleged  expenses  were  incurred 
was  such  as  is  within  the  clause,  and 
whether  the  expenses  were  of  such  a 
character  as  are  within  the  clause.  Now 
the  general  construction  of  the  clause 
has  been  held  to  be,  and  we  think  is, 
that  if  by  perils  insured  against,  the  sub- 
ject matter  of  insurance  is  brought  into 
such  danger  that  without  nnusnal  or  ex- 
traordinary labour  or  eroense  a  loss  will 
very  probably  ML  on  the  underwriters. 


and  if  the  insured  or  his  agents  or  ser- 
vants exert  unusual  or  extraordinary 
labour,  or  if  the  insured  is  made  liable  to 
unusual  or  extraordinary  expense  in  or 
for  efforts  to  avert  a  loss,  which,  if  it 
occurs,  will  fall  on  the  underwriters,  then 
such  underwriter  will,  whether  in  the  re- 
sult there  is  a  total  or  a  partial  loss  or  no 
loss  at  all,  not  as  part  of  the  sum  insured, 
but  as  a  contriburion  independent  o^  and 
even  in  addition  to,  the  whole  sum  in- 
sured, pay  a  sum  bearing  the  same  pro- 
portion  to  the  cost  or  expense  incurred  as 
the  sum  they  would  have  had  to  pay  if 
the  probable  loss  had  occurred,  or  the 
loss  which,  because  the  efforts  have  failed, 
has  occurred,  bears  to  the  sum  insured. 
"  There  is  a  question,"  bbjb  Willes,  J.,  in 
Kidaton  v.  The  Empire  Marine  Insurcmce 
AssoGiatUm  (4),  whether  the  clause  ought 
to  be  limited  in  construction  to  a  case 
where  the  assured  abandons  or  may  per^ 
chance  abandon,  so  that  the  expense  in* 
curred  is  not  only  in  respect  of  a  subject 
matter  in  which  the  underwriters  are  in* 
terested,  but  upon  property  which,  by 
the  abandonment,  actually  becomes  or 
may  become  theirs,  or  whether  it  extends 
to  every  case  in  which  the  subject  of 
insurance  is  exposed  to  loss  or  damage, 
for  the  consequences  of  which  the  under- 
writers would  be  liable,  and  in  warding 
off  which  labour  is  expended.  The  ques- 
tion manifestly  depends  upon  the  con- 
struction of  the  clause,  and  quite  apart 
from  the  proved  usage  we  think  the  latter 
is  the  construction."  The  proof  given 
in  that  case  by  underwriters  and  others 
was  that  there  has  been  in  the  business 
of  marine  insurance  a  well-known  and 
definite  meaning  affixed  by  long  nsage 
between  the  assured  and  the  underwriters 
to  the  term  "  particular  average  "  as  dis- 
tinguished from  the  term  ^pariioular 
charges."  "  Particular  average^*  denotes 
actual  damage  done  to  or  loss  of  part  of 
the  subject  matter  of  insurance,  but  it 
does  not  include  any  expenses  or  char^ 
incurred  in  recovering  or  preservmg 
the  subject  matter  of  insozanoe.  The 
decision  in  KidaUm  v.  The  Empire  Marime 
Insurance     Assoeiatian    (4),    was    that 

(4)  86  Law  J.  Rep.  C^.  260(fttp.  2M);i.fli 
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a  loss  within  the  clause  was  not  ex- 
cluded by  a.  olanse  exempting  from 
average  loss:  the  reason  given  being 
that  a  loss  within  the  clause  is  dilEerent 
from  and  is  in  no  case  to  be  considered 
as  part  of  the  loss  bj  reason  of  actual 
damages  to  the  subject  insured.  "By 
this  clause,"  says  Arnold,  summing  up 
the  authorities,  '*  the  insurers  undertake 
an  additional  liability  over  and  above  the 
insurance  properly  so  called,  and  quite  of 
a  different  nature" — Arnold,  Vol.  II.  p. 
780,  last  ed.  '*  The  assured  may  recover 
under  a  marine  policy  the  value  at  which 
the  subject  is  insured,  and  also  for  the 
amount  of  expenditures  in  addition  to  a 
total  loss.  This  liabiliiy  is  stipulated 
for  by  the  provision  that  the  assured  may 
labour,  travail  and  sue  for  the  safeguard 
and  recovery  of  the  insured  property,  to 
the  expenses  of  which  the  insurers  agree 
to  contribute  " — PhilUpa  on  Insurance,  s. 
1742.  These  authorities  and  the  decision 
in  KidatonY.  TheEmjrire  Marine  Inswrance 
AssocioHon  (4),  seem  to  us  to  shew  that  the 
clause  in  question  is  a  wholly  independent 
contract  in  the  policy  from  the  contract 
to  pay  a  certain  sum  in  respect  of  damage 
done  to  the  subject  matter  of  insurance, 
and,  consequently,  that  it  applies  what- 
ever be  the  amount  of  such  damage ;  and 
whether  indeed  any  such  damage  occurs 
or  not.  Nothing  is  said  in  any  of  the 
authorities,  and  there  is  nothing  in  the 
wording  or  nature  of  the  clause  to  shew 
that  an  intention  must  be  present  in  the 
mind  of  those  who  make  the  effort  to 
benefit  thereby  the  underwriters.  The 
absence  or  presence  of  such  an  intention 
cannot  diminish  or  add  to  the  value  or 
effect  of  the  services;  such  intention 
therefore  is  upon  reason  and  authority  an 
immaterial  circumstance.  The  only  con- 
dition necessary  to  give  a  valid  claim 
under  it  are  dauger  of  damage  to  the 
subject  insured  by  reason  of  perils  in- 
sured against,  and  unusual  or  extra- 
(Mrdinary  efforts  made,  or  expenditure 
incurred  in  consequence  of  such  efforts 
made,  to  attempt  to  prevent  such  damage. 
Whether  the  present  occasion  was  one  to 
give  rise  to  a  valid  claim  under  the  suing 
and  labouring  clause  depends  upon, 
whether  there  was  probable  danger  of 
loss  to  the  underwriters.     Looking  at 


paragraph  5  of  the  case,  that  cannot  be 
doubted.  Whether  the  expense  in  respect 
of  which  the  claim  is  made  is  such  as  is 
within  the  suing  and  labouring  clause 
depends  upon  whether  the  liability  or 
obligation  to  pay  for  such  salvage  ser- 
vices as  were  here  rendered  is  within  the 
clause.  Now  services  which  can  be  re- 
warded as  salvage  services  can  only  be 
such  as  are  rendered  when  danger  exists, 
and  when  they  are  rendered  in  order  to 
avert  danger.  They  cannot,  whilst  the 
master,  or  others  in  due  charge,  are  on 
board,  be  properly  rendered  without  the 
consent  of  the  captain  or  those  in  charge. 
The  only  difference  between  them  and  simi- 
lar services  rendered  without  a  claim  for 
salvage  is,  that  they  are  rendered  without 
an  agreement,  express  or  implied,  as  to 
the  prices  at  which  they  are  to  be  paid 
for.  They  are  rendered  upon  the  terms 
that  they  are  to  be  performed  without 
payment  if  without  success,  and  to  be  re- 
wiyi^ed  by  a  judgment  of  the  Admiralty 
Court  if  successful.  But  the  nature  and 
object  of  them  are  precisely  within  the 
proposition  above  enunciated.  They  are 
unusual  and  extraordinary  efforts  made 
in  a  time  of  danger  and  made  in  an  at- 
tempt to  avert  dan^r,  which,  if  the  sub- 
ject to  which  they  are  rendered  is 
insured,  would,  if  it  ensued,  cause  loss 
to  the  underwriters.  It  is  not  necessaiy, 
as  has  been  observed,  that  there  should 
be  a  specific  intention  to  benefit  the  un- 
derwriters. Although  salvage  services 
may  be  rendered  without  knowledge  that 
the  subject  saved  is  insured,  they  yet  are 
of  the  same  value  to  the  underwriters ; 
they  fulfil  the  conditions  just  as  much  as 
services  given  on  other  terms  of  remune- 
ration. "  Salvage,"  says  Arnold,  p.  778, 
last  ed.,  ''in  so  far  as  it  is  a  claim  to 
which  the  insurer  is  liable,  designates  an 
expenditure  necessarily  laid  out  in  pre- 
serving the  subject  of  an  insurance  from 
a  loss  for  which  the  insurer  would  be 
liable  under  the  policy,  and  is  recoverable 
from  him  in  virtue  of  an  express  clause  in 
the  policy,  inserted  for  such  a  case,  and 
known  as  the  '  sue  and  labour '  clause." 
With  this  we  agree.  Nothing  is  said  about 
intention.  It  follows  that  in  this  case 
the  defendants  were  bound  to  pay  in  ad- 
dition to  the  1,2001.   the  amount   for 
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which  they  were  liable  in  respect  of  the 
repairs  done  to  the  ship,  their  proportion 
of  the  515L,  the  amount  of  *'  average 
charges"  incurred  on  behalf  of  the 
ship. 

That  seems  to  be,  as  urged  on  behalf  of 
the  plaintiff,  the  same  proportion  of  51 5Z. 
as  1,200Z.  bears  to  2,600Z.,  or,  twelve 
twenty-sixths  of  51 5L  It  follows  that 
the  appeal  on  behalf  of  the  defendants 
must  be  dismissed,  and  the  appeal  on  be- 
half of  the  plaintiff  must  be  allowed. 

Judgm&rdfor  theplamtiff. 


Solicitors — Hollams,  Son  &  Coward,  for  plain- 
tiff; Waltons,  Bubb  &  Walton,  for  defend^t. 


^■} 


HUNT    V.    THE    WIMBLBDON 
LOCAL  BOABD. 


1878. 

March  23, 
April  6. 

Oontraci — Corporation  by  Statute  for 
Public  Purposes  —  Ptiblic  Health  Acts, 
1848  and  1875  (11  ^  12  Vict.  c.  63,  and 
38  ^  39  Vict.  c.  55)— Corporal  Seal 
necessary. 

By  section  85  of  the  Public  Health  Act, 
1848  (11  ^  12  Vict,  c.  63),  every  contract 
by  the  local  Board  of  Health,  whereof  the 
value  exceeds  101.,  and  by  section  174  q/* 
the  Public  HeaUh  Act,  1875  (38  ^  39 
Vict.  e.  55),  every  contract  by  an  urban 
authority,  whereof  the  value  exceeds  502., 
shall  be  ifn-  writing  and  sealed  with  the  seal 
of  such  board  or  authority  as  the  case  may 
be. 

The  defendants  who  were  a  local  boa/rd 
within  section  85  of  the  Act  of  1848,  a/nd 
an  urban  amthority  within  the  meaning  of 
section  174  o/"  the  Act  of  1875,  were  fcnmd 
by  ajwry  to  have  authorised  their  surveyor 
to  employ  tJie  plaintiff,  an  architect,  to  pre^ 
pare  certain  plans  for  offices  they  intended 
to  erect,  but  which  they  did  not  erect,  and 
to  have  ratified  the  a^t  of  their  surveyor  in 
procuring  them,  and  such  offices  w&refownd 
also  by  the  jury  to  be  necessary  for  the  pur- 
poses of  the  defendants,  and  the  plans  ne- 
cessary for  the  erection  of  the  offices. 

The  pla/M  were  ordered  when  the  Public 


Health  Ad,  1848,  was  in  force,  htU  were 
not  finished  until  thai  Act  had  been  re» 
placed  by  the  Act  of  1875.  There  was  no 
contract  under  seal  with  the  plaint^,  not 
ratification  under  seal  of  an/y  contra>et  with 
him,  and  the  value  of  the  work  done  ex- 
ceeded  SOI. : — 

Held,  that  as  the  enactments  requiring 
a  seal  were  compulsory  and  not  merekf 
directory,  and  had  not  been  complied  wUh, 
the  defendants  were  not  Uahle  to  pay  for 
the  pla/ns,  notunthstanding  the  findings  of 
the  jury. 

This  was  an  action  by  an  architect  for 
the  value  of  plans  which  he  had  made  for 
new  offices  which  the  defendants  contem- 
plated erecting  in  the  early  part  of  1875. 
The  defendants  were  the  local  bocod 
under  the  Public  Health  Act,  1848  (11 
&  12  Vict.  c.  63),  and  after  the  11th  of 
August,  1875,  when  the  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  oame 
into  operation  and  repealed  the  Act  of 
1848,  the  defendants  were  an  urban  au- 
thority under  the  Act  of  1875.  It  i^ 
peared  at  the  trial,  which  took  place 
before  Lindley,  J.,  at  Westminster,  during 
the  last  Hilary  Sittings,  that  the  defend- 
ants' surveyor  directed  the  plaintiff  in 
May,  1875,  to  make  the  plans,  and  that 
the  plans  were  seen  and  approved  of  by 
the  board,  and  advertisements  for  tenders 
were  published,  but  the  amount  of  the 
tenders  being  too  high  the  intention  of 
erecting  offices  accoi^ing  to  such  plans 
was  abandoned.  There  was  no  resolution 
'  of  the  board  authorising  the  employment 
of  the  plaintiff,  but  the  surveyor  stated 
that  the  board  left  it  to  him  to  employ 
an  architect  to  prepare  the  plans,  and 
knew  and  sanctioned  his  employing  the 
plaintiff  for  that  purpose. 

The  amount  claimed  by  the  pliunliff 
exceeding  50L,  and  there  being  no  con- 
tract under  the  seal  of  the  bosra,  as  re- 
quired by  section  85  of  the  Public  Health 
Act,  1848,  which  was  in  force  when  the 
plans  were  ordered,  or  as  required  by 
section  174  of  the  Public  Health  Act^ 
1875,  which  was  the  governing  Act  when 
the  plans  were  finished,  it  was  urged  on 
the  part  of  the  defendants  that  the  plain- 
tiff  could  not  recover. 

The  jury  found  that  the  board  autho* 
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rised  their  snrv^or  to  employ  the  plain- 
tiff to  prepare  the  plans,  and  that  the 
board  ratified  the  act  of  their  surveyor  in 
procuring  such  plans.  They  also  found 
that  new  offices  were  necessary  for  the 
board,  and  that  the  plaintiff's  plans  were 
necessary  for  the  erection  of  the  offices 
for  which  they  were  designed,  and  they 
assessed  the  damages  to  which  the  plain- 
tiff was  entitled  (if  he  were  entitled  to 
recover  any  from  the  defendants)  at  94Z. 

Judgment  was  reserved  until  after  ar- 
gument on  further  consideration  (1). 

FatoheU  (on  March  23)  moved  for  judg- 
ment for  the  plaintiff. 

Marriott  and  Paterson  shewed  cause, 
and  contended  that  the  claim  beins  for 
money  due  under  a  contract  by  a  local 
board  under  the  Public  Health  Act, 
1848  (11  4  12  Vict.  c.  63),  or  under  a 
contract  by  an  urban  authority,  under 
the  PubUc  Health  Act,  1875  (38  &  39 
Vict.  0.  55),  the  defendants  were  not 
liable  as  the  contract  was  not  under  the 
corporate  seal  of  the  defendants,  as  re- 
quired by  section  85  of  the  first  Act,  and 
section  174  (2)  of  the  last  Act,  which 

(1)  The  statement  of  defence  alleged,  inter  alia^ 
that  the  contract  (if  any)  was  made  under  the 
Public  Health  Act,  1848,  and  that  none  of  the 
regulations  stated  in  that  Act  with  respect  to  con- 
tracts made  by  a  local  board,  under  that  Act,  had 
been  observed.  At  the  trial  it  was  agreed  that 
the  plaintiff's  particulars  of  demand,  and  the 
statement  of  defence  should  be  amended,  if  neces- 
sary, so  as  to  apply  to  an  employment  of  the 
plaintiff  and  contract  with  him  in  September, 
1875,  and  to  a  defence  that  such  contract  was 
under  the  Public  Health  Act,  1875,  and  that  the 
regulations  of  that  Act  as  to  contracts  by  an  urban 
authority  under  that  Act  had  not  been  observed. 

(2)  The  foUowing  are  the  enactments  refeired 
to,  Tiz.,  11  &  12  Vict.  c.  63.  s.  85,  "  And  be  it 
enacted  that  the  local  Board  of  Health  may  enter 
into  all  such  contracts  as  may  be  necessary  for 
carrying  this  Act  into  execution ;  and  every  such 
contract,  whereof  the  value  or  amount  shall  ex- 
ceed ten  pounds,  shall  be  in  writing,  and  (in  the 
case  of  a  non-corporate  district)  sealed  with  the 
seal  of  the  local  board,  by  whom  the  same  is 
entered  into  and  signed  by  five  or  more  members 
thereof^  and  (in  the  case  of  a  corporate  district) 
sealed  with  the  common  seal,  and  shall  specify 
the  work,  materials,  matters  or  things  to  be  fur- 
nished, had  or  done,  the  price  to  be  paid,  and  the 
time  or  times  within  which  the  contract  is  to  be 
performed,  and  shall  fix  and  specify  some  pecu- 
niary penalty  to  be  paid  in  case  the  temui  of  the 


sections  for  this  purpose  were  substan- 
tially the  same.     They  contended  that 

contract  are  not  duly  performed ;  and  every  con- 
tract so  entered  into  and  dul^  executed  by  the 
other  parties  thereto  shall  be  binding  on  the  local 
board,  by  whom  the  same  is  executed  and  their 
successors,  and  upon  all  parties  thereto,  and  their 
executors,  administrators,  successors  or  assigns 
to  all  intents  and  purposes.  Provided  always, 
that  the  said  local  board  may  compound  with  any 
contractor  or  other  person  in  respect  of  any 
penalty  incurred  by  resson  of  the  non-performance 
of  any  contract  entered  into  as  aforesaid,  whether 
such  penalty  be  mentioned  in  any  such  contract, 
or  in  any  bond  or  otherwise  for  such  sums  of 
money  or  other  recompence  as  to  such  local  board 
may  seem  proper.  Provided  also,  that  before 
contracting  for  the  execution  of  an^  works,  under 
the  provisions  of  this  Act,  the  said  local  board 
shall  obtain  from  the  surveyor  an  estimate  in 
writing  as  well  of  the  probable  expense  of  execu- 
ting the  work  in  a  substantial  manner,  as  of  the 
annual  expense  of  repairing  the  same,  also  a 
report  as  to  the  most  advantagous  mode  of  con- 
tracting, that  is  to  say,  whether  by  contracting 
onlv  for  the  execution  of  the  work,  or  for  executing 
ana  also  maintaining  the  same  in  repair  during  a 
term  of  years  or  ouierwise.  Provided  also,  that 
before  any  contract  of  the  value  or  amount  of 
100^.  or  upwards  is  entered  into  by  the  said  local 
board,  ten  days'  public  notice  at  the  least  shall 
be  given,  expressing  the  nature  and  purpose 
thereof,  and  inviting  tenders  for  the  execution  of 
the  same,  and  the  said  local  board  shaU  require 
and  take  sufficient  security  for  the  due  perform- 
ance of  the  same." 

38  &  39  Vict.  c.  55.  s.  173,  "  Any  local  autho- 
rity may  enter  into  any  contracts  necessary  for 
carrying  the  Act  into  execution." 

Section  174,  "With  respect  to  contracts  made 
by  an  urban  authority  under  this  Act,  the  fol- 
lowing regulations  shall  be  observed,  namely — 

"I.  Every  contract  made  by  an  urban  autho- 
rity, whereof  the  value  or  amount  exceeds  fifty 
pounds,  shall  be  in  writing  and  sealed  with  the 
common  seal  of  such  authority. 

"  2.  Every  such  contract  shall  specify  the  work, 
materials,  matters  or  things  to  be  furnished,  had 
or  done,  the  price  to  be  paid  and  the  time  or 
times  within  which  the  contract  is  to  be  per- 
formed, and  shall  specify  some  pecuniary  penalty 
to  be  paid  in  case  the  terms  of  Uie  contract  are 
not  duly  performed. 

**  3.  Before  contracting  for  the  execution  of  any 
works  imder  the  provisions  of  this  Act,  an  urban 
authority  shall  obtain  from  their  surveyor  an 
estimate  in  writing  as  well  of  the  probable  ex- 
pense of  executing  the  work  in  a  substantial 
manner,  as  of  the  annual  expense  of  repairing 
the  same,  also  a  report  as  to  the  most  advan- 
tageous mode  of  contracting,  that  is  to  say,  whether 
by  contracting  only  for  the  execution  of  the  work 
or  for  executing  and  also  maintaining  the  same 
in  repair  during  a  term  of  years  or  otherwise. 

"  4.  Before  any  contract  of  the  value  or  amount 
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the  ^uids  came  firom  the  ratepayers,  and 
that  the  defendants  could  oiUy  contract 
so  as  to  bind  such. funds  in  the  way 
required  by  these  enactments,  which 
were  compulsory  and  not  merely  direc- 
tory— Fr&nd  v.  Bennett  (3).  They  also 
argued  that  the  power  to  contract  which 
had  been  given  by  the  statute  to  the 
board,  could  not  be  delegated,  and  that 
the  surveyor,  therefore,  could  have  no 
authority  from  the  defendants  to  con- 
tract for  them  with  the  plaintiff. 

Patchett  and  E,  Olarke^  contra,  con- 
tended that  the  contract  in  the  present 
action  was  not  a  contract  to  which  either 
section  85  of  the  Public  Health  Act,  1848, 
or  section  174  of  the  Public  Health  Act, 
1875,  applied,  and  further  that  these 
enactments  were  merely  directory,  and  at 
all  events  as  the  contract  was  not  execu- 
tory but  the  work  had  been  done  and 
the  benefit  under  it  had  been  received  by 
the  defendants,  they  were  liable  to  the 
plaintiff  for  the  value  of  such  work. 
[The  following  cases  were  referred  to — 
Cook  V.  Wwrd  (4),  The  South  of  Ireland 
Oolliery  Company  v.  Waddle  (5),  In  re 
The  County  Palatine  Loan  and  Discount 

of  one  htmdred  pounds  or  upwards  is  entered  into 
by  an  urban  authority,  ten  days'  public  notice  at 
least  shall  be  given,  expressing  the  nature  and 
purpose  thereof;  and  inviting  tenders  for  the 
execution  of  the  same,  and  such  authority  shall 
require  and  take  sufficient  security  for  the  due 
performance  of  the  same. 

'*  5.  Every  contract  entered  into  by  an  urban 
authority  in  conformity  with  the  provisions  of 
this  section,  and  duly  executed  by  the  other  par- 
ties thereto,  shall  be  binding  on  the  authority  by 
whom  the  same  is  executed,  and  their  successors, 
and  on  aU  other  parties  thereto,  and  their  execu- 
tors, administrators,  successors  or  assigns,  to  all 
intents  and  purposes.  Provided  that  an  urban 
authority  may  compound  with  any  contractor  or 
other  person  in  respect  of  any  penalty  incurred  by 
reason  of  non-performance  of  any  contract  entered 
into  as  aforesaid,  whether  such  penalty  is  men- 
tioned in  any  such  contract,  or  in  any  bond  or 
otherwise,  for  such  sums  of  money  or  other  re- 
compense as  to  such  authority  may  seem  proper." 

(8)  4  Com.  B.  Kep.  N.S.  676 ;  s.  c  27  Law  J. 
Rep.  C.P.  314,  and,  in  Equity,  6  Law  Times,  N.S. 
73. 

(4)  46  Law  J.  Bep.  C.P.  554 ;  s.  c  Law  £ep.  2 
C.P.  Div.  256. 

(5)  37  Law  J.  Rep.  C.P.  211,  and  on  appeal 
38  Law  J.  Rep.  C.P.  338  ;  s.  c  Law  Rep.  3  C.P. 
463,  and  on  appeal  Law  Rep.  4  C.P.  617. 


Compa/ny,  CartmelVs  Case  (6),  The  Ash- 
hury  Railway  Carriage  and  Iron  Company 
V.  Biche  (7),  In  re  The  Leeds  Banking 
Company^  Rowa/rd^s  Case  (8),  Sanders  v. 
The  St.  NeoVs  Union  (9),  Olarhe  v.  The 
Cuckfidd  Union  (10),  Crook  v.  The  Cor- 
poration of  Seaford  (11),  NoweU  v.  The 
Mayor  of  Worcester  (12),  Beuter  v.  The 
Electric  Telegraph  Company  (13),  Pearee 
V.  Morrice  (14)  and  Nicholson  v.  The 
Bradford  Union  (15).] 

Cur,  adv,  vidi. 

The  following  judgment  was  given,  on 
April  6,  by 

LiNDLET,  J. — ^This  is  an  action  brought 
to  recover  compensation  for  certain  plans 
made  by  the  plaintiff  for  of&oes  contem- 
plated by  the  defendants,  but  never  in 
&ct  erected. 

The  plans  were  made  by  the  directions 
of  the  defendants'  surveyor,  and  when 
made  they  were  submitted  to  the  defend- 
ants' Board,  and  were  so  far  approved 
and  adopted  that  quantities  were  taken 
out,  and  advertisements  were  issued  for 
tenders  for  the  erection  of  oflices  accord- 
ing to  the  plans.  The  tenders,  however, 
proving  too  high  they  were  not  accepted, 
and  the  offices  designed  by  the  plaintiff 
were  not  constructed.  The  plans,  there- 
fore, were  of  no  further  use  to  the  de- 
fendants. Other  offices  have,  however, 
been  constructed  for  them  &om  other 
plans. 

The  jury  have  found  that  the  defend- 
ants' board  authorised  their  surveyor  to 
employ  the  plaintiff  to  prepare  the  plans, 
and  ratified  the  act  of  their  surveyor  in 

(6)  43  Law  J.  Rep.  Chanc.  688 ;  8.  c  Law  Bep. 
9  Chanc  691. 

(7)  44  Law  J.  Rep.  Exch.  186 ;  s.  c  Law  Rep. 
7  H.L.  Caa.  663. 

(8)  36  Law  J.  Rep.  Chanc.  42 ;  b.  c  Law  Bep. 
1  Chanc.  661. 

(9)  8  Q.B.  Rep.  810 ;  8.  c  16  Law  J.  Rep.  M^C 
104. 

(10)  21  Law  J.  Rep.  Q.B.  349. 

(11)  Law  Rep.  6  Chanc.  661. 

(12)  9  Exch.  Rep.  467 ;  s.  c.  28  Law  J.  Bap. 
Exch.  139. 

(13)  6  £.  &  B.  341 ;  8.  c  26  Law  J.  Rep.  Q3. 
46. 

(14)  2  Ad.  &  E.  96. 

(16)  36  Law  J.  R^.  Q3. 176;  s.  c  Uw  B<*p. 
1  Q-B.  620. 


Digitized  by 


Google 


Vol.  47.] 


HI0HAELHA8  1877  to  HICHA£L1L18  1878. 


543 


Hunt  T.  Wimbledon  Local  Board. 

procnring  them,  and  the  jury  have  far- 
ther found  that  some  new  offices  were 
necessary  for  the  purposes  of  the  defend- 
ants, and  that  the  plaintiff's  plans  were 
necessary  for  the  erection  of  the  offices 
for  which  they  were  designed,  and  they 
haye  assessed  the  damages  to  which  the 
plaintiff  is  entitled  (if  he  is  entitled  to 
any  from  these  defendants)  at  94Z. 

Under  these  circumstances  the  plaintiff 
woold  clearly  be  entitled  to  judgment 
were  it  not  for  the  circumstance  that  the 
defendants  are  a  corporation,  and  that 
their  power  of  contracting  is  regulated 
by  Act  of  Parliament.  The  Act  which 
was  in  force  when  the  plans  were  ordered 
was  the  Public  Health  Act,  1848.  This 
Act  was  repealed  and  replaced  by  the 
Public  Health  Act,  1875,  before  the 
plans  were  finished.  But  the  85th  sec- 
tion of  the  first  Act,  although  broken 
into  paragraphs  and  differently  printed, 
was  substantially  re-enacted  by  sections 
173,  174  of  the  second  Act;  and  haying 
carefully  compared  the  aboye  sections,  I 
con  find  no  difference,  material  to  the 
present  case,  between  section  85  of  the 
Act  of  1848  and  sections  173, 174  of  the 
Act  of  1875,  except  that  50L  is  substi- 
tuted for  \0l.  as  the  limit  for  contracts, 
which  do  not  require  any  particular  for- 
malities. 

It  is  admitted  that  the  defendants  were 
a  local  board  within  the  meaning  of  sec- 
tion 85  of  the  Act  of  1848,  and  an  urban 
anihority  witbin  the  meaning  of  section 
174  of  the  Act  of  1875,  and  it  is  ad- 
mitted that  there  was  no  contract  under 
seal  with  the  plaintiff,  and  no  ratification 
under  seal  of  any  contract  with  him. 
Neither  was  there  any  resolution  ex- 
pressly authorising  the  preparations  of 
the  plans,  or  expressly  referring  to  and 
ratifying  their  preparation  for  the  board. 
The  question  I  haye  to  determine  is 
whether,  under  the  aboye  circumstances, 
and  hayiDg  regard  to  the  aboye  enact- 
mentsy  the  defendants  are  liable  to  pay 
for  the  plans  in  question. 

Now,  in  the  first  place,  it  is  to  be  ob- 
served that  the  defend^ts  are  not  a 
trading  or  commercial  corporation  haying 
gain  for  its  object ;  they  are  created  for 
the  purposes  mentioned  in  the  Publio 


Health  Acts,  and  they  are,  in  fact,  the 
representatiyes  of  and  trustees  for  the  in- 
habitants of  Wimbledon  for  such  pur- 
poses. I  cannot,  therefore,  regard  as 
applicable  to  this  case  those  numerous 
decisions  which  shew  that  incorporated 
companies  haying  gain  for  their  object, 
are  liable  in  respect  of  contracts  not 
under  seal,  proyided  they  are  necessary 
for  and  incidental  to  the  purposes  for 
which  they  are  created.  Such  cases,  for 
example,  as  The  South  of  Ireland  Colliery 
Company  y.  Waddle  (5)  and  Renter  y. 
The  Electric  Telegraph  Company  (13)  do 
not,  in  my  opinion,  goyem  this  case. 
Neither  can  I  treat  the  defendants  as  a 
corporation  to  which  no  Act  of  Parlia- 
ment is  specially  applicable.  It  is  not 
necessary  in  order  to  decide  this  case  to 
try  to  reconcile  the  conflicting  decisions 
upon  the  general  question,  whether  a 
corporation  not  goyemed  by  any  special 
Act  of  Parliament  is  liable  on  unsealed 
contracts  of  which  it  has  had  the  benefit, 
where  the  unsealed  contract  is  of  such  a 
nature  as  to  be  the  subject  of  an  action 
for  specific  performance,  and  such  con- 
tract has  been  in  part  performed,  under 
circumstances,  which,  under  the  equit- 
able doctrine  of  part  performance  appli- 
cable to  the  contract,  will  I  apprehend 
bind  such  a  corporation — Groo%  y.  The 
Corporation  of  Seaford  (11)  ;  but,  in  other 
cases,  it  is  extremely  doubtful  whether 
the  mere  fact  that  the  contract,  not  other- 
wise binding  on  the  corporation,  has  been 
wholly  or  partly  performed,  renders  the 
corporation  liable  to  be  sued,  either  on 
the  contract  or  on  the  quantmn  meruit, 
Nicholson  y.  The  Bradfield  Union  (15), 
OlarJce  y.  The  Ouckfiem  Union  (10),  and 
Baigh  y.  The  North  Prierley  Undon  (16), 
are  the  leading  authorities  in  &your  of 
the  corporation  being  liable;  and  Wag- 
hom*8    Case  (17),    before    Mr.  Justice 

(16)  £.  B.  &  R  873 ;  8.  c  28  Law  J.  Rep. 
Q.B.62. 

(17)  The  case  of  Waghom  y.  The  Wimbledon 
Local  Board  has  not  been  rq[>orted.  It  was 
brought  by  a  quantity  surreyor,  who  had  been 
employed  by  the  defendants  as  architect  to  take 
out  the  quantities  of  plans  for  buildings  connected 
with  a  cemeteiy  belonging  to  the  defendants  as  a 
burial  board.  As  such  the  defendants  acted  under 
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Eunt  r,  Wimbledon  Local  Board, 

Manistyyinaj  be  added  to  them.  On  the 
other  hand,  The  Manjor  of  Ludlow  v.  OharU 
ton  (18),  Lamprell  v.  The  BUlericay 
Union  (19),  Smart  v.  The  West  Ham 
Union  (20)  at  law,  and  Kirk  v.  The 
Bromley  Union  (21),  and  Orampton  v. 
TJie  Varna  BaUway  Oom/pany  (22)  in 
eqaity,  are  leading  authorities  to  the  con- 
trary. 

In  this  case,  however,  I  haye  to  con- 
strue and  apply  a  special  Act  of  Parlia- 
ment, and  although  some  of  the  provi- 
sions of  the  above-mentioned  sections  are 
not,  in  mj  opinion,  applicable  to  such  a 
contract  as  I  have  here  to  deal  with,  the 
provision  requiring  a  seal  where  the 
contract  is  for  more  than  101,  or  502.,  as 
the  case  may  be,  is  I  think  applicable  to 
it,  and  having  regard  to  the  objects  and 
terms  of  these  sections  and  to  the  case  of 
Frend  v.  Dewnett  (3),  I  am  unable  to 
hold  that  the  clause  requiring  a  seal  is  a 
merely  directory  clause. 

In  Nowell  v.  The  Mayor  of  Worcester 
(12)  other  clauses  requiring  other  things 
to  be  done  by  the  board  were  held  to  be 
directory,  only  because  the  plaintiff  could 
not  ascertain  whether  they  were  done  or 
not.  This  reason  has  no  application  to 
the  clause  requiring  contracts  to  be  sealed, 
and  it  appears  to  me  that  I  should  be 
depriving  the  ratepayers  of  the  protection 
intended  to  be  afforded  them  by  the 
statutes  with  which  I  have  to  dead,  if  I 
held  the  defendants   liable  to  pay  for 

the  Tarious  Burial  Acts  (see  16  &  16  Vict,  c  85 ; 
16  &  17  Vict.  e.  134,  &c),  none  of  which  contain 
any  danse  relating  to  contracts  tiy  the  bnrial 
board,  similar  to  section  86  of  the  Pablic  Health 
Act,  1845,  or  section  174  of  the  Public  Health 
Act,  1875.  As  a  burial  board,  however,  the  de- 
fendants were  incorporated ;  but  the  jurj  having 
found  that  the  contract  was  made  in  &ct  by  their 
authority,  Manisty,  J.,  ruled  that  the  defendants 
were  liable  though  the  contract  was  not  under 
their  corporate  seal,  and  he  accordingly  entered 
judgment  for  the  plaintiff. 

(18)  6  Mee.  &  W.  815 ;  s.  c.  10  Law  J.  Eep. 
Exch.  75. 

(10)  8  Ezch.  Bep.  283 ;  18  Law  J.  Rep.  Ezch. 
232, 

(20)  10  Ezch.  Rep.  867,  and  11  Exch.  Rep. 
867 ;  s.  c  24  Law  J.  JEtep.  Ezch.  201,  and  26  Law 
J.  Rep.  Ezch.  210. 

(21)  2  Philli.  640 ;  B.  c  17  Law  J.  Rep.  Chanc 
127. 

(22)  41  Law  J.  Rep.  Chanc  817;  8.  c  Law 
Rc^.  7  Chanc  App.  562. 


work  done  nnder  a  contract  required  by 
these  Acts  to  be  nnder  seal,  and  not  in 
that  form.  The  observaticms  of  Baron 
Bolfe,  in  The  Mayor  of  Ludlow  y.  Oharlton 
(18),  are,  in  my  opinion,  very  pertinent 
to  cases  of  this  description,  and  thoronghly 
concurring  as  I  do  with  those  decisiona, 
which  have  relaxed  the  old  role  as  to  the 
necessily  for  a  seal  to  bind  certain  classes 
of  corporations,  I  do  not  feel  myself  at 
liberty  to  depart  from  the  plain  words  of 
the  statutes  by  which  this  case  is  go- 
verned. Notwithstanding,  therefore,  the 
answers  given  by  the  jjuiy  to  the  ques- 
tions put  to  them,  I  give  judgment  for 
Che  defendants,  with  costs. 

Judgmenifor  defendamU, 


Solicitors— W.  J.  Foster,  for  plaintiff;  W.   H. 
WhitMd,  for  defendants. 


[IN  THE  QUEEirS  BENCH  DIVISION.] 
THB  QUEEN,  On  the  prosecuHon 

of  JULIAN  SMITH,  V.  THE  JUS- 
TIOES  OF  THB  CHEBTBST 
DIVISION  OP  THE  COUETT  OF 
SUBBET. 


1878. 
May  30. 


LUomcating  Liquors^  Sale  of'-^Lieenm 
to  Sell  BeeTy  Sfc^  for  Consumption  off  the 
Premises — Refusal  by  Justices — Statement 
of  Ground  of  Befusal-—Wvne  and  Beerhouse 
Act,  1869  (32  |-  33  Vict.  c.  27),  s.  8— 
Licensing  Act,  1872  (36  ^  36  VicL  c  94), 
#.69. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  104.] 
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[IN  THE  HOUSE  OF  LORDS.] 
1878  r  CHATTBRTON    AND   ANOTHER 

March  ?;  28.  S      (wf '»«<»)  "•  cave  (re. 

Dramatic  Oopyright  —  Infringement  — 
McUeriaHty  of  Tart  Appropriated — 5  8f  4 
With  4  c,  16.  8.  2 — Action  referred  to  Be- 
cision  of  Judge — Explanation  by  Judge  of 
his  Finding, 

To  support  a/n  action  for  infringement  of 
dravMtic  copyright  under  8^4  WiU,  4. 
e,  15.  8.  2,  it  must  he  proved  thai  the  de^ 
fendant  has  taken  a  substantial  and  mate- 
riaX  part  of  the  plaintiff*  s  production. 

Where  hy  agreement  the  jury  were  dim 
charged  and  the  cause  submitted  to  the 
decision  of  the  Judge^ — Held,  that  on  a 
motion  for  a  new  trial  or  to  take  a  verdict 
for  the  plaintiffs,  it  was  competent  for  the 
Judge  to  eaplain  to  the  Court  the  reasons 
and  precise  meaning  of  his  finding. 

Tills  was  an  appeal  from  a  decision  of 
the  Coort  of  Appeal,  reported  46  Law  J. 
Rep.  C.P.  97 ;  s.  c.  Law  Rep.  2  C.P.  Div. 
42,  affirming  the  decision  of  the  Court 
of  Common  Pleas  reported  44  Law  J. 
Rep.  C.P.  386 ;  s.  c.  Law  Rep.  10  C.P. 
572. 

The  action  was  brought  by  the  appel- 
lants, under  3  &  4  Will.  4.  c.  15,  as  duly 
registered  assignees  from  Leopold  David 
Lewis  of  an  English  drama  entitled  *'  The 
Wandering  Jew,"  to  recover  penalties  for 
the  alleged  infringement  bv  the  respon- 
dent of  their  copyright  in  the  play. 

At  the  trial  before  Lord  Coleridge,  C.  J., 
at  the  Middlesex  sittings  after  Trinity 
Term,  1874,  it  appeared  that  there  was  a 
dramatised  version  in  French  of  the  well- 
known  French  novel,  "  Le  Juif  Errant," 
and  that  the  plaintiffs'  drama  was  a  trans- 
lation of  or  adaptation  from  the  French 
drama.  The  defendant  had  also  brought 
out  an  English  drama  called  *'  The  Wan- 
dering Jew,"  the  representation  of  which 
constituted  the  alleged  infringement  of 
the  plaintiffs'  copyright. 

By  agi-eement  between  the  parties  the 
jnry  were  discharged,  and  the  Lord  Chief 
Justice  undertook  to  read  the  two  Eng- 
lisli  plays  and  the  French  original,  and 
to  direct  how  the  verdict  should  be 
entered,  reserving  leave  to  either  side  to 
Vol.  47.— Q.B.,  CP.  &  Exch, 


move  for  a  new  trial  or  a  verdict  on  any 
point  of  law  which  might  arise. 

The  finding  of  the  Lord  Chief  Justice 
was  as  follows : — 

**  I  find  in  this  case  that  two  scenes  or 
points  of  the  drama  of  the  plaintiffs  have 
been  taken  direct  from  the  drama  of  which 
Mr.  Lewis  is  the  author  and  the  plaintiffs 
the  assignees,  without  recourse  to  either 
the  French  drama  or  the  French  novel, 
originals  common  to  the  dramas  of  both 
plfiontiffs  and  defendant. 

''  I  find  this,  first,  in  respect  of  the  final 
scene  of  the  defendant's  drama;  and 
secondly,  of  the  appearance  of  the  *  Wan- 
dering Jew,'  and  the  stage  business  con- 
nected with  that  event,  which  are  to  be 
found  in  the  second  scene  of  the  second 
act  of  the  defendant's  drama,  and  the 
fourth  scene  of  the  first  act  of  the  plain- 
tiffs' drama.  I  find  that  the  drama  of  the 
defendant  is  not,  except  in  these  respects, 
a  copy  from  or  a  colourable  imitation  of 
the  drama  of  the  plaintiffs. 

"  I  direct  the  verdict  to  be  entered  for 
the  defendant.  I  assess  the  damages  at 
40«.  if  upon  argument,  as  provided  by  the 
terms  agreed  to  at  the  trial,  the  Court 
should  be  of  opinion  that  the  verdict 
ought  to  be  entered  for  the  plaintiffs." 

The  plaintiffs  then  moved  the  Court  to 
enter  a  verdict  for  the  plaintiffs  on  this 
finding,  on  the  ground  that  the  Lord 
Chief  Justice,  having  found  that  the  de- 
fendant had  in  fact  taken  part  of  the 
plaintiffs'  play,  ought  to  have  directed  a 
verdict  for  the  plaintiffs.  At  the  hearing 
the   Lord   Chief    Justice  explained   the 

Cunds  on  which  his  direction  was 
nded,  and  said — "  What  I  meant  to 
convey  was  that  in  two  points  or  situa- 
tions there  had  been  an  imitation  of  the 
plaintiffs'  drama  by  the  defendant.  These 
points  so  copied  were  not  parts  of  the 
dialogue  or  composition  of  the  plaintiffs^ 
drama,  but  were  in  the  nature  of  dramatic 
situations  or  scenic  effects.  It  appeared 
to  me  that,  looking  to  the  general  cha- 
racter of  the  two  dramas  respectively, 
the  extent  to  which  the  one  was  taken 
from  the  other  was  so  slight,  and  the  effect 
upon  tho  total  composition  was  so  small, 
that  there  was  no  substantial  and  mate- 
rial taking  of  any  one  portion  of  the 
tl:e  defendant's  drama  from  any  portion 

4A 
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Chatterton  v.  Cave,  H,L, 

of  the  plaintiffs."    The  rule  was  accord- 
ingly discharged. 

This  decision  haying  been  affirmed  by 
the  Court  of  Appeal,  the  plaintiffs  now 
brought  the  present  appeal  to  the  House 
of  Lords. 

Mr.  Napier  Higgins  and  Mr.  PmtUer 
(Mr.  0.  N.  Watts  and  Mr.  A.  B.  Terrell 
with  them),  for  the  appellants.  —  The 
general  rule  with  regard  to  dramatic 
copyright  is  that  neither  mere  similarity 
nor  the  iBct  that  the  plays  of  the  plaintiff 
and  defendant  are  both  taken  from  a 
common  original  would  justify  a  jury  in 
finding  that  part  of  the  plaintiff's  play 
has  b^n  taken,  but  if  the  jury  do  so  find, 
then  without  any  question  as  to  the  quan- 
tum or  materiality  of  the  part  taken,  the 
penalty  of  40«.  imposed  by  3  &  4  Will.  4. 
c.  15.  s.  2  is  incurred — Blanche  v.  Bra- 
ham  (!)•  It  is  a  recognised  principle  of 
construction  that  words  not  contained 
in  statutes  must  not  unnecessarily  be 
imported  into  them  —  The  Ornamental 
Woodwork  OompoMy  v.  Brovm  (2),  and 
that  when  the  same  word  occurs  more 
than  once,  different  interpretations  are 
not  to  be  put  upon  that  word.  The  sta« 
tate  forbids  the  representation  of  any 
production  "  or  any  pjurt  thereof ; "  and  in 
order  to  support  the  respondent's  con- 
tention it  would  be  necessary  to  insert  the 
words,  "  material  '*  or  "  substantial," 
which  do  not  occur  in  the  statute.  Fur- 
ther, performance  of  the  production  at 
any  place  of  dramatic  entertainment  in 
"anjrpart  of"  the  United  Kingdom  is 
forbidden ;  and  if  the  word  "  material  '*  is 
inserted  in  the  one  case,  it  must  be  in  the 
other,  and  the  plaintiff  would  be  obliged 
to  prove  the  population  and  importance 
of  the  town  or  village  where  the  alleged 
infringement  of  his  rights  had  taken 
place.  The  minimum  penalty  imposed  by 
the  statute  attaches  irrespective  of  the 
question  whether  the  plaintiff  has  suffered 
any  actual  loss  or  damage ;  if,  however, 
any  substantial  damage  can  be  shewn, 
then  the  Court  may  award  to  the  plaintiff 
an  increased  penalty.  In  Glementi  v. 
OoulcUng  (3)  it  was  held  that  an  action 

(1)4  Bing.  N.C.  17 ;  s.  c.  7  Law  J.  Rep.  0  J>.  26. 

(2)  2  Hurl.  &  C.  68. 

(3)  2  Campb.  25 ;  s.  c.  11  East  244. 


was  maintainable  under  8  Ann  c.  19,  for 
pirating  a  single  sheet  of  music.  See 
also  D'Almaine  v.  Boosey  (4),  Leader  v. 
Purday  (5),  Ohappdl  v.  Sheard  (6),  Ohap^ 
jpeU  V.  Davidson  (7). 

The  real  question  is,  wholly  irrespective 
either  of  the  amount  taken  or  of  the  da- 
mage inflicted,  whether  there  was  an 
intention  on  the  part  of  the  defendant  to 
appropriate  any  part  of  the  plaintiffs'  play ; 
if  so,  it  is  not  a  right  direction  to  a  jury 
to  go  further  and  ask  them  whether  the 
part  tak^n  is,  in  their  opinion,  materiaL 
In  the  present  case  the  Lord  Chief  Justice 
Coleridge  acted  in  the  capacities  of  both 
Judge  and  jury,  and  gave  what  certainly 
was  a  special  verdict,  which  he  afterwards 
verbally  explained.  This  special  verdict 
consisted  oi  two  separate  findings — firsts 
that  as  a  matter  of  £dct  two  points  of  the 
plaintiffs'  play  had  been  appropriated  by 
the  defendant ;  and.  next,  as  a  matter  of 
inference  that  there  had  not  been  a  taking 
of  such  a  material  part  as  the  statute 
must  have  intended  only  to  forbid.  We 
accept  the  finding  as  to  the  fact,  which  is 
in  the  plaintiffs'  fsivour,  but  we  are  at 
liberty  to  contest  the  inference.  Neither 
a  jury  nor  an  arbitrator  can  after  verdict 
or  award  given  be  called  on  to  explain 
their  meaning,  and  it  was  not  competent 
for  the  Lord  Chief  Justice  sitting  as  a 
jury  to  give  a  verbal  explanation  of  his 
finding— TAe  Duke  of  Buccleuch  v.  The 
Metropolitan  Board  of  Works  (8). 

The  right  of  exclusive  representation  od 
the  stage  must  be  distinguished  from  ordi- 
nary literary  copyright.  This  distinctiou 
has  been  recognised  by  the  Legislature,  the 
words  "  or  any  part  thereof  "  do  not  occur 
in  any  Copyright  Acts  before  3  44  WilL  4. 
c.  1 5.  The  object  of  a  play  is  to  amuse  and 
entertain,  whereas  the  object  of  a  book 
may  be  to  instruct  or  convince  people  by 
the  writer's  arguments.  A  book  mav  l^ 
quoted  for  purposes  of  criticism  or  otner- 
wise  without  any  wrong  to  the  author, 
but  a  play  requires  a  much  more  stringent 

(4)  1  You.  &  C.  Ex.  288 ;  8.  c.  4  Law  J.  Bep. 
Exch.  Eq.  21. 

(6)  7  Com.  B.  Hep.  4;  s.  c.  18  Lav  J.  R^ 
O.P.  97. 

(6)  2  Kay  &  J.  117. 

(7)  Ibid.  123. 

(8)  41  Law  J.  Rep.  Exch.  137 ;  a.  c  Law  Bep. 
6E.&L  App.418. 


Digitized  by 


Google 


Vol.  47.] 

Chattertan  y.  Cave,  HJj, 

protection.  A  play  depends  for  its  success 
not  on  the  mere  written  words,  but  on 
accessories  and  stage  effect.  Situations 
expressed  in  words,  which  when  read  ap- 
pear trivial,  may  on  the  stage  be  most 
mipressive,  e.g.  the  famous  sleep  walking 
scene  in  Macbeth^  which  consists  of  about 
150  words,  and  is  not  material  to  the 
development  of  the  plot,  and  yet  is  one 
of  the  most  striking  situations  in  dramatic 
representation.  It  would  in  many  cases 
be  impossible  for  a  plaintiff  to  prove  to 
the  Court  the  materiality  of  the  part  taken 
from  his  play,  and  the  only  safe  rule  is  to 
forbid  the  taking  of  any  part  irrespective 
of  materiality.  To  uphold  the  decision 
of  the  Court  below  would,  it  is  submitted, 
subject  theatrical  managers  to  grave  in- 
justice. 

Mr,  IHghj  Seymour  and  Mr  Little  (Mr, 
Lumley  Smith  with  them),  for  the  respon- 
dent—The statute  3  &  4  Will.  4.  c.  15 
was  intended  to  extend  to  dramatic  and 
musical  productions  the  protection  afforded 
by  previous  statutes  to  literature.  It 
must  receive,  like  other  statutes,  a  reason- 
able construction.  "Part"  must  mean 
not  "particle,"  but  a  substantial  and 
material  part — Saunders  v.  Smith  (9), 
Pike  V.  Nicholas  (10),  Jarrold  v.  Houlston 
(11),  Bradbury  v.  Hotten  (12). 

In  the  case  of  Planche  v.  Braham  (1) 
it  was  left  to  the  jury  to  say  whether  or 
not  the  liability  was  incurred  by  a  mate- 
rial appropriation,  and  they  having  found 
that  the  part  appropriated  though  small 
was  material,  the  verdict  was  not  dis- 
turbed. 

In  adapting  two  different  versions  from 
a  common  original,  identical  variations 
from  the  original  might  be  introduced  by 
mere  coincidence  of  ideas.  It  would  be 
very  inconvenient  and  unjust  if  the  simi- 
larity as  regards  some  incidental  expres- 
sion, or  piece  of  stage  business  or  effect 
of  a  subsequent  adaptation,  should  be 
held  to  be  an  invasion  of  a  previous 
copyright. 

(0)  3  Myl.  &  Cr.  711 ;  8.  c.  7  Law  J.  Rep. 
Chanc.  227. 

(10)  39  Law  J.  Rep.  Cbanc.  436 ;  8.  c.  Law  Kep. 
6  Chanc.  261. 

(11)  3Kay&  J.  708. 

(12)  42  Law  J.  Eep.  Exch.  28;  8.  c.  Law  Rep. 
8  Exch.  1. 
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Lord  Coleridge  acted  both  as  jury  and 
as  Judge.  In  the  former  capacity  he  gave 
a  finding  as  to  facts  which  was  in  favour 
of  the  respondent.  In  his  capacity  of 
Judge  he  was  fully  entitled  to  explain  the 
finding  to  the  Divisional  Court,  his  posi- 
tion was  not  analogous  to  an  arbitrator, 
who  having  given  his  award  is  functus 
officio,  but  he  was  in  the  same  position  as 
a  Judge  who  has  tried  a  case  with  a 
jury. 

Mr.  PouUer,  in  reply. 

Lord  Hathbblet.— In  this  case  the 
appellants  were  the  plaintiffs,  and  the  re- 
spondent defendant,  in  an  action  brought 
in  the  Court  of  Common  Pleas  by  the 
plaintiffs,  who  claimed  to  be  proprietors 
of  a  dramatic  piece  called  ''The  Wander- 
ing Jew,*'  and  who  alleged  against  the 
defendant  that  he  had  caused  to  be  repre- 
sented divers  parts,  scenes,  stage-play  and 
dramatic  business  of  such  piece  at  a  place 
of  dramatic  entertainment  without  the 
consent  in  writing,  or  at  all,  of  the  plain- 
tiffs, contrary  to  the  provisions  of  the  3  Sd 
4i  Will  4.  c»  15.  s.  2.  The  defendant 
pleaded  not  guilty,  and  also  that  the 
plaintiffs  were  not  proprietors  of  the 
work. 

The  case  came  on  for  trial  before  Lord 
Coleridge,  when  it  was  agreed  '*  that  the 
jury  should  be  discharged,  and  that  Lord 
Coleridge  should  read  the  original  French 
novel  and  the  French  play,  and  the  plain- 
tiffs' and  defendant's  versions,  and  should 
order  how  the  verdict  should  be  entei^ed, 
having  power  to  hear  evidence  on  such 
points  as  he  desired."  Some  points  of 
law  had  been  raised  on  behalf  of  the  de- 
fendant, as  to  the}  date  and  sufficiency  of 
the  assignment  from  Leopold  Davis  Lewis 
to  the  plaintiffs,  and  it  was  part  of  the 
said  agreement  *'  that  leave  was  reserved 
to  either  party  to  move  on  any  point  of 
law  that  had  arisen  or  might  arise." 

On  the  2nd  of  September,  1874,  the 
Lord  Chief  Justice  delivered  to  the  soli- 
citors of  the  parties  his  finding.  [His 
Lordship  read  it.] 

On  the  7th  of  November,  1874,  a  rule 
was  granted  by  the  (Dourt  of  (Dommon 
Pleas  calling  on  the  defendant  to  shew 
cause  why  the  verdict  should  not  be  set 
aside  and  a  verdict  entered  for  the  plain* 
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tiffs,  pursuant  to  leave  reserved,  or  a  new 
trial  bad  between  tbe  parties,  on  tbe 
ground  of  misdirection  in  tbis,  that  tbe 
Jadge,  upon  tbe  finding,  sbonld  bave 
caused  tbe  verdict  to  be  entered  for  tbe 
plaintiffs,  as  representation  hj  tbe  defend- 
ant of  part  of  tbe  plaintiffs'  play  was 
found.  Tbis  rule  came  on  to  be  argued 
before  tbe  Court,  consisting  of  Lord  Cbief 
Justice  Coleridge,  Mr.  Justice  Brett,  Mr. 
Justice  Ghrove  and  Mr.  Justice  Lindley, 
wbo  unanimously  concurred  in  discharg- 
ing tbe  rule  witb  costs.  At  tbe  bearing 
on  tbis  occasion,  Lord  Cbief  Justice  Cole- 
ridge stated  verbally  tbat  wbat  be  meant 
to  convey  by  bis  finding  was  tbat,  looking 
to  tbe  general  character  of  tbe  plaintiffs' 
and  defendant's  dramas,  tbe  extent  to 
which  the  one  was  taken  from  tbe  other 
was  so  slight,  and  tbe  effect  upon  tbe  total 
composition  was  so  small,  that  there  was 
no  substantial  and  material  taking  of  any 
one  portion  of  the  defendant's  drama  from 
any  portion  of  the  plaintiffs'. 

The  plaintiffs  appealed  from  this  judg- 
ment to  the  Court  of  Appeal,  and  on  the 
80th  of  November,  1876,  that  Court,  then 
consisting  of  tbe  Lord  Chief  Justice  of 
England,  Lord  Justice  Mellisb,  Lord  Jus- 
tice Ampblett  and  Lord  Justice  Bramwell, 
unanimously  affirmed  tbe  judgment  of  the 
Court  of  Common  Pleas,  and  from  this 
decision  tbe  plaintiffs  bave  appealed  to 
your  Lordships'  House. 

Under  these  circumstances  it  appears 
to  me  tbat  your  Lordships  must  regard 
as  established  the  facts  found  by  Lord 
Chief  Justice  Coleridge  under  tbe  refer- 
ence made  by  the  oider  of  tbe  19tb  of 
June,  1874.  I  take  these  facts  to  be — 
first,  that  the  defendant  did  take  two 
scenes  of  bis  drama,  namely,  those  speci- 
fied in  Lord  Coleridge's  note,  direct  from 
the  drama  tbe  right  of  property  in  which 
is  in  the  appellants;  secondly,  that  such 
taking  was  not  a  substantial  and  material 
taking  of  any  one  portion  of  the  plaintiffs' 
drama. 

An  attempt  has  been  made  to  limit  tbis 
finding  to  the  written  note  of  tbe  Lord 
Chief  Justice.  It  has  been  indeed  con- 
tended  tbat  it  was  not  competent  to  him 
to  explain  his  written  note  by  word  of 
mouth.  It  was  urged  that  his  position, 
under  the  agreement  which  was  come  to 


between  tbe  parties,  was  similar  to  that 
of  a  jury  which  has  delivered  a  verdict, 
or  of  an  arbitrator  wbo  ba^  deUvered  his 
award.     Bat  in  the  first  place  it  was  not 
incumbent  on  tbe  Lord  Chief  Justice  to 
deliver  any  such  written  note  at  all ;  it 
would  bave  been  sufficient  for  him  to 
direct  judgment   to  be  entered  for  the 
defendant,  and  to  state  the  facts  upon 
which  be  came  to  tbe  conclusion,  by  word 
of  mouth.     He  was  not  in  the  position  of 
a  jury  wbo,  being  discharged,  or  having 
retired  after  verdict,  cannot    be  again 
summoned  together,  or  of  an  arbitrator 
whose  authority  is  at  an  end  when  the 
award  is  delivered.     His  note,  coupled 
witb  tbe  direction  which  it  contains  for 
entering  the  verdict  for  tbe  defendant,  ia 
not  contradicted  but  explained  by  his 
verbal  statement,  made  at  tbe  hearing  of 
the  argument  on  tbe  rule  nisi  in  the 
Common  Pleas.    Tbe  finding  so  explained 
was  adopted  by  both  the  Court  of  Com- 
mon Pleas  and  the  Court  of  App^  and 
it  appears  to  me  tbat  your  Lordships  will 
not  feel  justified  in  reviewing  that  which 
may  be  regarded  as  a  verdict  on  the  mat- 
ter of  fact. 

Tbe  argument,  however,  before  your 
Lordships  has  turned  mainly  on  the  con- 
struction to  be  put  upon  tbe  statute  of 
3  4  4  Will.  4.  c.  15  (the  Dramatic  Copy- 
right Act),  which  extends  the  protection 
given  in  respect  of  published  works  to 
dramatic  performances,  not  published 
otherwise  than  by  their  representatioD. 
It  was  necessarily  admitted  by  tbe  counsel 
for  tbe  appellants,  tbat,  in  tbe  case  of 
ordinary  copyright  of  published  works, 
tbe  plaintift'  would  not  succeed  in  an 
action  for  an  alleged  invasion  of  his  copy- 
right if  it  were  found,  as  here,  that  the 
passages  taken  were  neither  a  material 
nor  a  substantial  part  of  his  work :  but  it 
was  said  there  was  a  distinction  between 
the  two  classes  of  property  protected,  a 
distinction  recognised  by  tbe  Legislature 
in  tbe  framing  of  the  Acts  relating  to 
these  respective  subjects,  and  it  was 
pointed  out  that  whilst  books  (including 
by  a  definition  in  the  Acts  single  sheets  of 
original  composition)  were  protected, 
"  parts  "  of  books  were  not  specially  re- 
ferred to,  whereas  in  the  Dramatic  Copy- 
right Act  **  parts  "  of  dramatic  works  are 


Digitized  by 


Google 


Vol.  47.J 

Ckatterton  y.  Cave,  H.L  . 
specially  mentioned  in  the  clause  prohi- 
biting their  use  by  others  than  the  pro- 
prietor ;  and  again,  it  was  called  to  oar 
attention  that  on  the  plaintiff's  establish- 
ing his  title  in  any  action,  and  the  infringe- 
ment by  the  defendant,  the  Act  as  to 
dramatic  copyright  directs  that  not  less 
than  40«.  damages  shall  be  awarded  by  the 
jury.  It  was  suggested  that  these  differ- 
ences indicated  an  intention  to  prevent  the 
invasion  of  dramatic  copyright  indepen- 
dently of  the  quantity  or  materiality  of 
the  portion  of  dialogue  or  dramatic  inci- 
dent proved  to  have  been  copied  by  the 
defendant. 

Now  it  appears  to  me  that  this  argument 
goes  much  too  far.  As  was  said  by  the 
counsel  for  the  respondent,  the  appellants 
would  wish  to  read  the  word  "  part "  in 
the  Dramatic  Copyright  Act  as  *' particle," 
so  that  the  crowing  of  the  cock  in 
*'  Hamlet,"  or  the  introduction  of  a  line 
in  the  dialogue,  might  be  held  to  be  an 
invasion  of  copyright  entitling  the  plain- 
tiff to  40«.  damages,  and  consequently,  as 
the  law  stood  I  believe  at  the  time  of  the 
passing  of  the  statute  of  3  &  4  Will.  4,  to 
the  costs  of  his  action. 

There  is  indeed  one  obvious  difference 
between  the  copyright  in  books  and  that 
in  dramatic  penormances.  Books  are 
published  with  an  expectation,  if  not  a 
desire,  that  they  will  be  criticised  in 
reviews,  and  if  deemed  valuable  that  parts 
of  them  will  be  used  as  affording  illustra- 
tions by  way  of  quotation,  or  the  like, — 
and  if  the  quantity  taken  be  neither  sub- 
stantial nor  material,  if,  as  it  has  been 
expressed  by  some  Judges,  "  a  fair  use  " 
only  be  made  of  the  pablication,  no  wrong 
is  done  and  no  action  can  be  brought.  It 
is  not,  perhaps,  exactly  the  same  with 
dramatic  performances.  They  are  not 
intended  to  be  repeated  by  others  or  to 
be  used  in  such  a  way  as  a  book  may  be 
used,  but  still  the  principle  de  minimis 
non  curat  lex  applies  to  a  supposed  wrong 
in  taking  a  part  of  dramatic  works,  as 
well  as  in  reproducing  a  part  of  a  book. 

The  minimum  of  damages  to  be  awarded 
when  the  fact  of  damage  and  the  right  to 
damages  has  been  once  established,  was 
no  doubt  fixed  because  of  the  difficulty 
of  proving  with  definiteness  what  amount 
of  actual  damage  had  been  sustained  by 
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perhaps  a  single  performance  at  a  provincial 
theatro  of  a  work  belonging  to  a  plaintiff, 
whilst  at  the  same  time  his  work  might 
be  seriously  depreciated  if  he  did  not 
establish  his  right  as  against  all  those  who 
infringed  upon  it. 

It  was  urged  that  a  wholly  worthless 
drama  might  be  unprotected,  as  every 
part  of  what  was  wholly  worthless  would 
be  in  itself  worthless.  This  is  really  only 
a  play  upon  the  word  "  worthless."  The 
drama  may  be  worthless  in  the  judgment 
of  people  of  any  degree  of  refinement, 
and  yet  attractive  to  others  who  can  afford 
to  pay  for  the  privilege  of  witnessing  its 
representation,  and  the  fact  of  any  con- 
siderable portion  being  pirated  by  another 
author  would  indicate  that  some  value  at 
least  must  be  attributed  to  it  in  this  lower 
sense.  In  the  case  before  us  we  have  the 
verdict  of  the  Judge,  selected  by  the 
parties,  on  the  fact ;  and  the  unanimous 
concurrence  of  the  other  Judges  before 
whom  the  case  was  brought  justifies,  I 
think,  that  finding;  and  I  think  that 
your  Lordships  wUl  not  be  disposed  to 
disturb  the  finding  which  has  been  so 
come  to. 

The  case  of  FlanchSv.Braham  (1)  was 
very  much  pressed  upon  the  attention  of 
this  House,  but,  though  the  portion  there 
taken  was  minute,  it  must  be  remembered 
that  it  consisted  of  songs,  the  words  of 
which  were  adopted,  without  license  (in 
preference  to  those  which  had  been  other- 
wise published),  by  a  celebrated  singer, 
and  probably  much  of  the  value  of  the 
work  might  be  due  to  its  association  with 
that  singer*s  name.  These  songs  would 
perhaps  be  one  of  the  chief  points  of  the 
drama's  success,  and  therefore  if  wrongly 
introduced  in  the  defendant's  piece  might 
materially  damage  the  value  of  the  plain- 
tiff's  drama. 

I  think, — ^regard  being  had  to  the  whole 
of  this  case,  to  the  finding  of  the  Lord 
Chief  Justice  that  the  pa^  which  were 
so  taken  were  neither  substantial  nor 
material  parts,  and  the  impossibility  of 
damage  being  held  to  have  accrued  to  the 
plaintiff  from  such  taking,  and  the  con- 
currence of  the  other  Judges  before  whom 
the  case  was  brought, — that  this  appeal 
should  be  dismissed,  and  dismissed  with 
costs. 
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LoBD  O'Haoak.  —  In  this  case  tbe 
unanimous  judgment  of  the  Conrt  of  Ap- 
peal, which  the  appellants  ask  your 
Lordships  to  reverse,  afiBrmed  the  unani- 
mous judgment  of  the  Court  of  Common 
Pleas,  in  favour  of  the  respondent.  I 
have  no  doubt  that  the  decision  was  cor- 
rect,  and  that  the  appeal  should  be  dis- 
missed with  costs. 

The  plaintiffs  were  possessed  of  the 
right  of  exclusively  representing  a  drama 
cidled  "  The  Wandering  Jew,"  and  they 
complained  that  the  defendant  had  repre- 
sented another  piece,  with  the  same 
title,  which  appropriated  from  it  certain 
scenes,  in  violation  of  that  right.  They 
therefore  claimed  a  penalty  under  Z  &  4i 
Will.  4.  c.  15. 

It  appeared  at  the  trial  before  Lord 
Coleridge,  Lord  Chief  Justice  of  the 
Common  Pleas,  that  **  Le  Juif  Errant  " 
of  Eugene  Sue  had  been  dramatised  in 
French,  and  afterwards  in  English,  by  a 
writer  who  had  assigned  his  interest  to 
the  plaintiffs;  and  it  was  alleged  that 
the  defendant  had  also  dramatised  it, 
and  had  infringed  their  copyright  by  the 
performance  of  his  adaptation,  which 
was  partly  taken  from  the  drama  vested 
in  them. 

Upon  the  imperfect  information  before 
us,  I  am  not  sure  that  I  should  have 
been  prepared  entirely  to  concur  with  the 
Lord  Chief  Justice  as  to  the  grounds  of 
the  verdict  which  he  entered;  but  the 
consent  of  the  parties  clothed  him  with 
all  the  functions  of  a  jury,  and  his  find- 
ing as  to  facts  appears  to  me,  in  the 
present  position  of  the  case,  unimpeach- 
able and  conclusive.  The  reference  was 
made  to  him  in  the  largest  terms.  He 
was  to  read  the  novel  and  the  plays,  and 
to  receive  such  evidence  as  he  might 
deem  material ;  and  thereupon  he  was  to 
pronounce  a  verdict.  He  has  done  so. 
He  has  found  for  the  defendant,  and  he 
has  stated  the  views  which  appeared  to 
him  to  warrant  his  decision. 

If  the  matter  had  rested  there  the  ap- 
pellants* contention  would  have  been  at 
least  more  sustainable,  for  the  written 
finding  does  not  contain  any  express 
averment  as  to  the  materiality  of  the 
"  scenes  "  or  "  points  "  taken  from  the 
drama    of    Mr.   Lewis.     But  when    the 


plaintifis,  in  pursuance  of  leave  reserved 
at  the  trial,  moved  the  Court  of  Common 
Pleas  to  have  the  verdict  set  aside,  and  a 
verdict  entered  for  them,  the  Lord  Chief 
Justice  explained  the  finding  verbally, 
and  more  fully  informed  his  learned 
brethren  with  reference  to  it. 

Now,  before  we  approach  the  single 
legal  question  in  the  case,  we  must  dis- 
pose of  a  point  which,  altJiough  the  last 
raised  in  argument,  ought  to  be  first  con- 
sidered, for  the  purpose  of  ascertaining 
the  principles  on  which  our  decision 
should  be  based.  The  finding  declares 
that  the  two  "  scenes "  or  "  points " 
were  taken  direct  from  the  drama  of  Mr. 
Lewis ;  but,  as  I  have  said,  it  makes  no 
express  averment  as  to  their  materiality 
and  importance.  The  judgment,  how- 
ever, very  clearly  says  tnat  their  extent 
was  so  slight,  and  their  effect  so  small, 
as  to  render  the  taking  perfectly  imma- 
terial. Can  we  consider  both  the  allega- 
tions, or  are  we  bound  to  have  regard  to 
the  finding  alone?  I  am  clearly  of 
opinion,  with  the  whole  Court  of  Appeal, 
that  both  the  statements,  and  not  one 
only,  must  be  taken  into  account  for  the 
purpose  of  determining  as  to  the  correct- 
ness of  the  verdict.  And  I  concur  witii 
the  statement  of  Lord  Justice  Mellish : — 
"  It  does  not  matter  whether  we  take  the 
finding  from  what  the  Chief  Justice  has 
written  or  what  he  has  said.  It  seems  to 
me  that  on  the  question  of  fe^t  the  plain- 
tiffs are  concluded.'' 

The  appellants  have  argued  as  if  the 
finding  was  a  judgment,  conclusive  until 
reversed  or  modified  ;  or  a  special  verdict 
containing  an  exhaustive  statement  of  all 
the  facts  from  which  a  legal  inference 
may  be  drawn.  It  is  neiuier  the  one 
nor  the  other.  The  Lord  Chief  Justice 
was  not  required  or  authorised  by  the 
arrangement  at  the  trial  to  frame  a  spe- 
cial verdict  or  to  enter  a  judgment.  He 
was  simply  substituted  for  the  discharged 
jury,  and  empowered,  on  such  evidence 
as  might  have  been  presented  to  the 
jury,  to  find  a  verdict.  All  points  of 
law  were  reserved,  and  either  party  was 
to  have  liberty  to  move  the  Court, 
according  to  circumstances.  The  Chief 
Justice  had  no  need  to  do  more  than 
simply  to  direct  the  entering  of  the  vo 
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diet,  and  the  preUminary  statements  of 
the  finding,  with  which  he  thought  pro- 
per to  pre&ce  it,  were  not  necessarily, 
and  did  not  purport  to  be,  a  representa- 
tion of  all  the  conclusions  of  £ftct  on 
which  it  was  founded. 

When  the  question  was  raised  in  the 
Common  Pleas,  the  learned  Judge  set 
oat  fully  the  reasons  which  had  dictated 
his  direction;  and  it  seems  to  me  im- 
possible to  maintain  that  he  was  pre- 
cluded by  the  document  he  had  signed 
from  communicating  to  his  colleagues  an 
essential  portion  of  those  reasons,  or  that 
your  Lordships  can  now  be  required  to 
put  it  out  of  your  consideration. 

I  am  not  at  all  prepared  to  say  that  if 
the  written  finding  stood  alone  it  should 
not,  even  so,  have  been  affirmed.  Al- 
though it  has  not  any  ezpUoit  allegation 
as  to  the  character  of  the  ^'  scenes  "  or 
"points"  which  it  finds  to  have  been 
t^en,  the  immateriality  must,  I  think, 
have  been  implied  to  make  the  averment 
of  &ct  and  the  conclusion  of  law  reason- 
able and  consistent  with  each  other.  The 
learned  Juds^e  appears  to  have  believed 
that  it  would  be  implied  accordingly,  but 
his  judgment  put  the  matter  beyond  con- 
troversy; and  it  is  unnecessary  to  con< 
sider  what  might  have  been  our  opinion 
on  the  finding  'per  «d,  if  it  had  not  been 
supplemented  and  supported  by  that  un- 
equivocal judgment. 

Suppose  the  case  had  been  tried  by  a 
Judge  of  another  Court,  under  similar 
circumstances,  and  he  had  reported  to 
the  Common  Pleas,  on  a  new  trial 
motion,  the  reasons  of  his  finding,  \hej 
must  have  been  accepted  in  their  inte- 
grity and  at  their  true  legal  value,  and 
your  Lordships  must  have  so  accepted 
them ;  and  how  is  the  matter  altered  be- 
cause Lord  Coleridge  is  the  Chief  Justice 
of  the  Court,  and  reports  directly  to  it 
by  word  of  month  ? 

When  a  jury  has  formally  delivered  its 
verdict  and  been  discharged,  or  an  arbi- 
trator has  signed  and  sealed  his  award 
and  become  fundus  officio,  it  would  be 
manifestly  dangerous,  as  it  is  legally  im- 
possible, to  vary  the  one  or  the  other  by 
subsequent  statements  of  those  who  have 
pronounced  them.  But  the  position  of 
the  Lord  Chief  Justice  was  wholly  dif- 


ferent in  this  respect  from  that  of  a  jury 
or  arbitrator;  and  his  declaration  in 
Court  lost  nothing  of  its  authority  be- 
cause it  had  not  more  distinct  expression 
in  his  finding. 

I  repeat,  therefore,  that  in  my  opinion 
the  case  must  be  decided  by  reference. at 
once  to  the  finding  and  the  judgment ; 
and,  this  being  so,  we  have  the  Lord 
Chief  Justice  acting  as  a  jury  at  the  in- 
stance of  the  parties,  and  ascertaining 
two  things  as  matters  of  fact ;  first,  that 
the  "  points"  were  taken  firom  the  drama 
of  the  plaintiffs ;  and,  secondly,  that  they 
were  so  trifling  and  immaterial  as  to 
render  the  taking  a  nullity.  The  facts 
being  so  established,  I  think  that  your 
Lor&hips  will  not  have  much  difficulty 
in  disposing  of  the  case. 

The  plaintiffs  contend  that,  under  the 
2nd  section  of  the  Act,  making  it  penal 
to  represent  amr  protected  drama,  ''or 
any  part  thereov'  the  defendant  is  liable 
for  copying  the  scenes  or  points  of  the 
plaintinb'  production,  although  they  were 
so  valueless  that,  in  the  words  of  the 
Lord  Chief  Justice,  ''  there  was  no  sub- 
stantial and  material  taking  of  them." 

No  doubt,  any  scene,  or  point,  or  in- 
cident, or  line,  or  word,  in  a  drama,  is  a 
part  of  it ;  and  no  doubt  it  is  the  duty 
of  a  Court  of  construction  to  carry  out 
the  plain  intentions  of  the  Legislature 
strictly,  even  though  it  may  not  approve 
of  them  as  sound  in  principle,  or  wise  in 
policv,  or  just  in  operation.  But  we 
should  scrutinise  carefully  the  terms  of  a 
statute  before  we  lend  oui*selves  to  admi- 
nister it  with  ill  results,  and  see  whether 
it  forces  us  inevitably  to  produce  them  ; 
and  we  may  properly  consider  how  other 
Acts  in  pari  materia,  or  of  a  like  kind, 
have  been  dealt  with  by  Courts  of  jus- 
tice, that  we  may  be  guided  to  make  our 
interpretation  reasonable  and  correct. 
Here  the  section  we  are  required  to  in- 
terpret' provides  that  a  penalty  shall  be 
incurred  for  a  proceeding  "  contrary  to 
the  intent  of  tne  Act  or  right  of  the 
author ;"  and,  to  ascertain  the  intent  to 
be  enforced  and  the  right  to  be  protected, 
we  are  at  liberty  to  look  at  the  preamble, 
which  recites  me  54  Qeo.  3.  c.  151,  and 
declares  it  to  be  expedient  ''to  extend 
the  provisions  of  the  said  Act."    And 
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the  extension  is  made,  not  by  any  en- 
largement of  the  eflTect  of  those  provi- 
sions, bnt  by  their  application  to  a  class 
of  persons  and  to  productions  different 
firom  those  to  which  they  had  originally 
been  applied. 

It  is  clear  that  the  Legislature  in- 
tended to  afford  the  protection  already 
given  to  copyright  in  books  to  the 
authors  and  owners  of  dramatic  produc- 
tions ;  and  it  seems  quite  proper  to  apply 
the  same  principle  of  construction  to 
qtatutes  which  aim  at  objects  substan- 
tially the  same.  And  this  the  more  if 
the  application  enables  us  to  avoid  a 
plainly  absurd  or  inconvenient  conclu- 
sion. 

I  shall  not  trouble  your  Lordships  by 
discussing  in  detail  the  many  authorities 
which  have  been  cited  as  to  the  interpre- 
tation to  be  put  upon  the  Acts  which  re- 
gulate copyright  in  books.  They  seem 
one  and  all  to  assume,  or  to  afl^rm  ex- 
pressly, that  to  render  a  writer  liable  for 
literary  piracy,  he  must  be  shewn  to 
have  taken  a  material  portion  of  the  pub- 
lication of  another :  the  question  as  to  its 
materiality  being  left  to  be  decided  by 
the  consideration  of  its  quantity  and 
value,  which  must  vary  indefinitely  in 
various  circumstances.  As  Lord  Chan- 
cellor Gottenham  said  in  Bramwell  v. 
Hdlcomh  (13)  :  "It  is  useless  to  refer  to 
any  particular  cases  as  to  quantity." 
The  quantity  taken  may  be  great  or 
small,  but  if  it  comprise  a  material  por. 
tion  of  the  book,  it  is  taken  illegally. 
The  question  is  as  to  the  substance  of  the 
thing,  and  if  there  be  no  abstraction  of 
that  which  may  be  substantially  appre- 
ciated, no  penalty  is  incurred. 

In  all  the  cases  the  matter  is  dealt 
with  as  one  of  degree.  Ih  all,  quantity 
and  value  are  both  the  subjects  of  con- 
sideration ;  and  in  none  of  them  has  an 
infringement  been  established  without 
satisfactory  evidence  of  an  appropriation 
possibly  involving  a  substantial  loss  to 
one  person  and  a  substantial  gain  to 
another;  although,  as  was  observed  by 
Lord  Chief  Justice  Tindal  in  PUmche  v. 
Braham  (1),  "the  damage  to  the  plain- 
tiff is  not  the  test  of  the  defendants*  lia- 

(13)  3  Myl.  &  Cr.  737. 


bility,"  and  the  penalty  is  to  be  paid, 
"  even  if  there  is  no  actual  damage." 

It  is  true,  as  was  pressed  upon  year 
Lordships,  that  the  Act  of  Geo.  3  does 
not  contain  the  words,  "or  any  part 
thereof,"  which  are  inserted  in  the  sta- 
tute of  Will.  4.  But  this  does  not  ap- 
pear to  me  to  create  any  real  distinction 
between  them.  Some  such  words  must 
necessarily  be  implied  in  the  earlier  sta- 
tute. Otherwise  the  author  of  a  book 
could  not  bring  his  action  unless  there 
had  been  a  piracy  of  the  whole  of  its 
contents;  and  any  partial  appropriation 
of  thom  could  not  authorise  tiie  claim  for 
a  penalty.  No  one  has  suggested  a  con- 
strnction  so  manifestly  inconsistent  with 
the  clear  purpose  of  the  Legislature ;  and 
it  seems  to  me  that  all  the  authorities  as 
to  a  partial  taking  are  fairly  applicable 
to  the  Dramatic  Copyright  Act ;  and  if 
so,  an  infringement  of  it,  to  be  penal, 
must  be  material  and  of  a  substantial 
kind. 

I  need  not  add  anything  to  the  obser- 
vations of  my  noble  and  learned  friend  as 
to  the  distinction  between  literary  and 
dramatic  copyright. 

The  question  in  every  case  must  be  a 
question  of  fact;  and  a  jury  cannot  be 
constrained  to  find  every  infinitesimal 
taking  to  be  the  taking  of  a  part  of  a 
dramatic  production  within  the  purview 
of  the  statute.  "  Part,"  as  was  ob- 
served, is  not  necessarily  the  same  as 
"  particle,"  and  there  may  be  a  taking  so 
minute  in  its  extent  and  so  trifling  in  its 
nature  as  not  to  incur  the  statutable  lia- 
bility. Here  we  have  two  findings :  one 
that  the  scenes  were  taken,  and  tiie 
other  that  they  were  of  no  substance  or 
effect  on  the  "  total  composition  "  of  the 
drama.  If  the  argument  of  the  appel- 
lants 1)0  maintained,  the  first  finding  was 
in  itself  conclusive,  and  upon  it  a  Judge 
would  have  been  compelled  to  direct  a 
verdict  for  the  plaintiffs.  In  Uiat  view 
the  second  was  entirely  irrelevant  aod 
immaterial.  But  reason  and  authority 
combine  to  shew  its  relevancy,  and  its 
necessity  to  the  determination  of  the 
cause,  and,  having  been  made,  it  seems 
to  me  binding  on  your  Lordships.  There 
was  certainly  evidence  to  go  to  a  jury,  or 
to  a  Judge  acting  as  a  jury,  in  support 
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of  the  respondent's  views ;  and  I  see  no 
ground  on  which  the  verdict  fonnd  on 
that  evidence  is  impeachahle,  even  thongh 
we  shoTild  doubt  its  absolute  correctness. 
I  do  not  think,  as  I  have  said,  that  we 
can  now  consider  whether  the  "  points  *' 
were  taken  from  the  French  dropia  or 
from  the  English.  On  that  matter  the 
learned  Lord  Chief  Justice  appears  to 
have  differed  somewhat  from  his  breth- 
ren;  but  it  is  enough  for  us  to  have 
had  it  ascertained  that  those  ''points/' 
whencesoever  derived,  were  of  such  a 
character  as  to  form  no  ''part"  of  the 
drama,  the  appropriation  of  which  could 
constitute  an  offence. 

The  case  of  PlanchS  v.  Braham  (1) 
was  pressed  upon  your  Lordships  as  the 
chief  authority  in  support  of  the  appel- 
lants. I  have  considered  that  case,  and 
I  think  it  is  an  authority  the  other  way. 
There  the  defendant  used  the  words  of 
two  or  three  songs  of  the  plaintiff  as 
the  vehicle  of  some  airs  in  an  English 
Tersion  of  Weber/s  opera  of  "  Oberon," 
and  the  action  was  brought  under  the  3 
ft  4  Will.  4.  c.  15.  The  rest  of  the  ver- 
sion  had  been  written  by  another  person. 
There  was  no  question  as  to  the  appro- 
priation of  the  songs;  and  Lord  Chief 
Jastice  Tindal  lefb  it  to  the  jury  to  say 
whether  there  had  been  a  representation 
of  a  part  of  the  plaintiff's  dramatic  pro- 
duction. The  jury  found,  and  I  think 
rightly  found,  that  there  had  been ;  and 
gave  a  verdict  for  the  statutable  penalty. 
Serjeant  Wilde  moved  to  set  the  verdict 
aside,  on  the  ground  that  as  there  had 
been  no  representation  of  a  part  of  the 
plaintiff's  piece — the  words  of  the  songs 
adapted  to  the  music  being  immaterial  to 
the  development  of  the  drama — ^the  de- 
fendant was  entitled  to  judgment.  But 
the  Court  affirmed  the  verdict^  holding 
that  the  question  before  it  must  "  in  all 
cases  "  be  determined  by  a  jury.  "  It  is 
difficult,"  said  the  Chief  Justice,  "  to  say 
what  is  or  is  not  a  representation  of  a 
part  of  a  dramatic  production  ....  and 
it  must  be  left  to  a  jury  to  determine  the 
fact."  All  the  Judges  concurred  in  this 
opinion,  and  refused  to  interfere,  without 
regu^  to  the  merits  of  the  finding,  be- 
cause the  question  was  within  the  jury's 
Vol.  47.— ^B.,  C.P.  &  Exch. 
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province,  and  had  been  properly  left  to 
their  decision. 

The  ruling  of  Lord  Coleridge  appears 
to  me  to  be  sustained  by  this  case  in  all 
its  parts.  As  a  Judge  he  declined  to 
direct  the  jury  in  the  defendant's  favour, 
merely  because  there  had  been  a  taking 
of  the  "  points  ;"  an4  in  that  refusal  the 
judgment  in  Fl(mch6  v.  Braham  (1)  ex- 
pressly approves  his  course.  On  the  re- 
ference to  him  as  a  jury,  he  found  the 
&ct  that  those  points  did  not  constitute 
a  part  of  the  druna ;  and  the  same  jadg. 
ment  declares  that  such  a  finding,  having 
been  legitimately  made  by  the  proper 
tribunal,  ought  not  to  be  disturbed. 

The  judgments  of  the  Court  of  Appeal 
and  the  Court  of  Common  Pleas  must,  in 
my  opinion,  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

LoBD  Blackburn. — I  am  also  of  the 
same  opinion.  The  3  &  4  Will.  4.  c.  15, 
contains  only  two  sections.  The  first 
section  enacts  that  the  author  of  any 
dramatic  piece  or  his  assignee  shall  have 
as  his  own  property  the  sole  liberty  of 
representing  or  causmg  to  be  represented 
any  such  production  at  any  place  of  dra- 
matic entertainment  in  any  part  of  the 
British  dominions,  and  shall  be  deemed 
and  taken  to  be  the  proprietor  thereof. 
Had  the  statute  stopped  there,  the  pro- 
prietor  of  the  dramatic  work  would  have 
had  a  right  to  recover  damages  against 
any  one  who  infringed  his  right  of  pro- 
perty by  representing  the  production,  or 
so  much  of  the  production  as  to  infringe 
his  right  of  property  in  it;  but  there 
might  have  been  frequently  difficulty  in 
getting  a  juiy  to  find  more  than  nominal 
damages,  and  the  plaintiff  would  get  no 
costs.  At  least  those  who  framed  the 
Act  seem  to  have  thought  so ;  for  by  the 
2nd  section  it  is  provided  that  if  any  one 
represents  any  such  production,  or  any 
purt  thereof,  the  damages  shall  be  at 
least  forty  shillings,  with  double  costs. 

The  case  was  argpied  at  your  Lord- 
ships' bar,  by  the  counsel  for  the  appel- 
lants very  much  as  if  these  words  were 
equivalent  to  "represent  a  drama  of 
which  any  particle  has  been  taken  from  the 
production."     But  this  is  not  so.     There 
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may  be  a  representation  of  part,  so  as  to 
infringe  on  the  author's  right  of  pro- 
perty, though  the  person  representing  it 
was  quite  unconscious  that  he  was  talang 
anything  from  the  plaintiffs'  drama,  and, 
indeed,  was  not  aware  that  he  had  com. 
posed  one — Bead  v.  Gonqueat  (14).  On 
the  other  hand,  aix  idea  may  be  taken 
&om  a  drama  and  used,  m  forming 
another  without  a  representation  of  the 
second  being  a  representation  of  any  part 
of  the  first.  For  example,  I  have  no 
doubt  that  Sheridan,  in  composing  "  The 
Critic,"  took  the  idea  from  "  The  Re- 
hearsal ;"  but  I  think  it  would  be  an 
abuse  of  language  to  say  that  those  who 
represent  "  The  Critic  ^'  represent  **  The 
Behearsal,"  or  any  part  thereof ;  and  if 
it  were  left  to  me  to  find  the  fiict,  I 
should,  without  hesitation,  find  that  they 
did  not. 

On  the  other  hand,  in  composing  ''  The 
Trip  to  Scarborough,"  Sheridan  took  so 
much  from  "The  Relapse,"  that  if  it 
were  left  to  me  to  find  the  fact,  I  should 
find  that  those  who  represent  "  The  Trip 
to  Scarborough,"  do  represent  parts  of 
•*  The  Relapse." 

In  the  present  case,  however,  in  which 
both  plaintiffs  and  defendant  avowedly 
took  idl  their  materials  &om  the  French 
drama  and  novel,  it  was  essential  for  the 
plaintiffs  to.  shew  that  the  defendant  had 
not  merely  taken  the  materials  from  the 
same  source  as  the  plaintiffs,  but  that  he 
had  taken  a  part  of  the  plaintifb'  drama 
ready  made.  Still  this  was  not  the  issue, 
but  whether  in  representing  his  drama 
the  defendant  represented  the  plaintiffs' 
drama  or  any  jraurt  thereof.  That,  ac- 
cording to  Fl<mche  v.  Braham  (1),  is  a 
question  of  &ct,  depending,  amongst 
other  things,  on  more  or  less.  Had  this 
case  gone  to  its  regular  termination,  the 
Lord  Chief  Justice  must  have  lefb  it  to 
the  jury  to  say  whether  there  had  or  had 
not  been  a  representation  of  part  of  the 
plaintiffs'  drama.  He  would  have  had 
to  give  such  directions  as  seemed  to  him 
proper  to  guide  the  jury  in  determining 
that  question,  and  either  party  might 
have  nad  those  directions  reviewed  in 
the  Court  in  banc.    It  was  apparently 

(14)  11  Com.  B.  Eep.  N.S.  479 ;  b.  c  81  Law  J. 
Bep.  C.P.  158. 


felt  that  (even  if  the  jurors  were  aU  able 
to  read  French)  a  satisfieMstory  verdict, 
depending  on  the  comparison  of  three 
plays  and  a  novel,  could  hardly  be  ex- 
pected from  twelve  jurors,  and  therefore 
it  was  (I  think  very  reasonably)  agreed 
that  the  Lord  Chief  Justice  should  deter, 
mine  how  the  verdict  was  to  be  entered, 
"  either  party  to  have  leave  to  move  the 
Court  upon  his  finding.  Plays  or  novel 
to  be  referred  to  by  the  Court  on  the 
argument.  All  points  of  law  reserved." 
Though  it  is  not  expressly  agreed  that 
the  Lord  Chief  Justice  should  state  to  the 
Court  on  what  principles  he  comes  to  his 
conclusion,  it  is  clearly  intended  that  in 
some  way  or  other  he  should  do  so,  for 
otherwise  no  point  of  law  could  be  re- 
served. The  usual  way  in  which  a  Judge 
communicates  to  a  Court  what  he  has 
ruled  is  by  a  statement  which,  if  he  is  a 
member  of  the  Court,  is  generally  verbal ; 
and,  if  he  is  not  a  member  of  the  Court, 
is  generally  in  writing;  but  in  either 
case,  if  it  is  not  sufficient,  the  statement 
is  supplemented.  A  common  way  in 
which  this  is  done  is,  that  a  member  of 
the  Court  sees  the  Judge,  getting  from 
him  his  verbal  explanations,  and  report- 
ing them  to  his  brethren. 

In  this  particular  case  the  Lord  Chief 
Justice  in  the  vacation  wrote,  and  I  pre- 
sume communicated  to  the  parties,  a  stote- 
ment  which  has  been  called  his  finding. 
He  there  stated  that  he  found  that  two 
scenes  or  points  had  been  taken  direct 
from  the  plaintiffs'  drama,  but  neverthe- 
less directed  the  verdict  to  be  entered  hr 
the  defendant.  On  this  (if  unsupple- 
mented)  the  only  point  of  law  that  could 
arise  would  have  been  whether  two 
points  in  the  defendant's  drama  being 
taken  direct  from  the  plaintifPs'  drama,  it 
necessarily  followed  as  a  matter  of  law 
that  the  representation  of  the  defendant's 
drama  containing  those  two  points  was  a 
representation  of  part  of  the  plaintiffs* 
drama  within  the  meaning  of  the  statate. 
I  have  abeady  expressed  my  opinion  that 
this  did  not  necessarily  so  follow.  But 
if  no  other  point  was  raised  for  tiie 
Court,  this  would  have  been  a  vot  im- 
perfect  fulfihnent  of  the  Lord  Chief  Jus- 
tice's reservation  of  all  points  of  law.  The 
Lord  Chief  Justice  very  properly  (in  my 
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opinion)  reported  a  farther  explanation, 
wliich  is  contained  in  the  report  of  the 
case. 

The  Court  of  Appeal,  said  that  his  de- 
cision mnst  be  taken  to  be  in  his  finding, 
as  explained  by  him  during  the  discus- 
sion before  the  Court  of  Common  Pleas. 
I  think  this  was  quite  right,  and  that 
your  Lordships  should  do  so  too.  And 
this  enables  the  plaintifis  to  raise  farther 
points,  and  to  contend  not  only  that  a 
representation  of  a  drama,  two  points  in 
which  were  taken  direct  &om  ^e  plain, 
tiffs'  drama,  was  necessarily  in  point  of 
law  a  representation  of  part  of  the  plain- 
tiffs' drsjna  (on  which  I  have  already  ex. 
pressed  my  opinion  as  being  a^nst  the 
plaintiffs),  but  also  that  in  commg  to  the 
conclusion  that  it  was  not  such  a  repre- 
sentation, the  Lord  Chief  Justice  acted  on 
wrong  grounds.  If  the  Lord  Chief  Justice 
had  hn  the  question  to  the  jury,  and 
told  the  jurors  in  his  summing-up  that 
it  was  proper  for  them  to  consider 
exactly  the  same  things  which  he  says 
were-tiie  groxmds  of  his  own  decision :  if 
he  had  told  them  that,  in  considering 
the  question  whether  the  defendant  had 
represented  part  of  the  plaintiffs'  drama, 
they  were  to  consider  not  only  whether 
the  defendant  took  these  two  points 
direct  from  the  plaintiffs'  drama,  but  also 
the  nature  of  the  two  points  which  were 
not  parts  of  the  dialogue  or  composition 
of  the  plaintiffs'  drama,  but  were  in  the 
nature  of  dramatic  situations  or  scenic 
effects ;  and  that  they  were  also  to  con- 
sider the  general  character  of  the  two 
dramas,  and  the  extent  to  which  one  was 
taken  from  the  other,  and  its  effect  upon 
the  total  composition,  and  then  to  say  for 
themselves  whether,  in  representing  the 
defendant's  drama,  the  defendant  repre- 
sented what  was  a  part  of  the  plaintiffs' 
drama,  which  was,  as  Pla/nche  v.  Braham 
(1)  decides,  a  question,  to  some  extent,  of 
degree ;  would  such  a  Summing-up  have 
been  a  misdirection  ?  If  it  woulc^  I  am 
inclined  to  think  that  the  finding,  though 
by  a  Judge  alone,  would  have  been  liable 
to  question  in  the  nature  of  an  applica- 
tion for  a  new  trial ;  but  it  is  unneces- 
sary to  decide  that,  if,  as  I  think,  such  a 
direction  would  have  been  unexception* 
able. 


I  do  not  say  that  this  direction  would 
have  been  exhaustive.  In  other  cases 
there  may  be  other  considerations  proper 
to  be  left  to  a  jury;  but  every  one  of 
those  above-mentioned  was  proper  in  the 
present  case,  and  I  see  nothing  requisite 
for  the  decision  of  this  case  which  has 
been  omitted. 

Lord  Gordon  concurred. 

Order  appealed  against  affirmed^ 
amd  appeal  therefrom  dismissed 
with  costs. 


Solicitors — H.   W.    Chatterton,    for   appellants; 
Lewis  &  Lewis,  for  respondent. 


[IN  THE  EXCHEQUER  DIVISION  AND  IN 
THE  COURT  OF  APPEAL.] 

1877.  "] 

June  11,  18.  I  THE    ATTOBNET-OBNESAL     V. 

1878.  f  LAMPLOUGH.* 

Jan.  3.      J 

Statute — "Repeal — Special  and  General 
Words — Effect  of  Repeal  of  Special  Words 
on  General  Words, 

In  order  to  ascertain  the  effect  of  a  re* 
pealing  statute  the  repealed  words  must  he 
looked  at. 

Where  in  any  statute  special  words  are 
followed  hy  general  woras^  any  subject- 
matter  which  is  aptly  described  by  the 
special  words,  comes  within  the  purview  of 
the  statute  by  force  of  the  special  words, 
amd  not  of  the  general  words.  If,  therefore, 
the  special  words  are  repealed,  the  subject- 
matter  ceases  to  be  within  the  purview  of 
the  siattUe,  though  aptly  described  by  the 
general  words  in  the  absence  of  the  special 
words. 

This  was  an  information  for  selling  a 
bottle  containing  a  certain  preparation 
to  be  used  and  applied  as  a  medicine  or 
medicament  for  Uie  prevention,  cure  or 
relief  of  disorders  and  complaints  inci- 
dent to  and  affecting  the  human  bodyi 

»  Coram  Kelly,  C.B. ;  Cleasby,  B. ;  and  Hud 
dleston,  B.  In  the  Court  of  Appeal,  coram 
Bramwell  L. J. ;  Brett,  L. J. ;  and  Cotton,  L. J, 
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Attorney-General  v.  Lamplough  {App,)^  Exch, 

called  "Lamplough's  Effervescing  Pyretic 
Saline,"  wherein  the  defendant  had  or 
claimed  to  have  an  occult  secret  or  art 
for  the  making  and  preparing  the  same, 
without  a  paper  cover,  wrapper  or  label 
provided  by  the  Commissioners  of  Stamps, 
duly  stamped  for  denoting  the  duty 
charged  on  such  bottle. 

The  second  count  alleged  that  the  de- 
fendant had,  or  claimed  to  have,  an 
exclusive  right  or  title  to  making  the 
said  medicine. 

The  third  count  alleged  that  the  de- 
fendant held  out  or  recommended  the 
medicine  as  beneficial  in  certain  maladies 
of  the  human  body. 

The  defendant  pleaded  that  he  was  not 
guilty. 

At  the  trial  before  Cleasby,  B.,  in  the 
Easter  sittings,  1877,  it  was  proved  that 
Lamplough*s  Effervescing  Pyretic  Saline 
was  a  powder  which,  when  mixed  with 
water,  produced  a  liquid  impregnated 
with  carbonic  acid  gas,  and  also  contained 
ingredients  ordinarily  used  for  medical 
purposes,  that  it  was  advertised  as  bene- 
ficial in  the  case  of  numberless  disorders, 
and  that  it  was  sold  without  a  stamp 
affixed  to  it. 

For  the  Crown  it  was  contended  that 
the  saline  was  taxable  under  the  joint 
effect  of  ^he  statutes,  52  Geo.  3.  c.  150.  s. 
2  and  3  &  4  Will.  4.  c.  97.  s.  20  (1)  on  the 
grounds  stated  in  the  information. 

For  the  defence  it  was  urged,  and  this 

(1)  By  the  52  Geo.  3.  c  150.  s.  2,  any  person, 
whether  licensed  or  not,  vending  medicine  set 
forth  in  the  schedule  annexed  to  the  Act,  without 
paper  covers  provided  by  the  Commissioners  of 
Stamps,  was  made  liable  to  a  penalty  of  10^.  The 
schedule  mentions  (inter  alia)  the  following : — 

*'  Waters,  videlicet,  all  artificial  mineral  waters, 
and  all  waters  impregnated  with  soda  or  mineral 
alkali,  or  with  carbonic  acid  gas,  and  all  com- 
positions in  a  liquid  or  solid  state  to  be  used  for 
the  purpose  of  compounding  or  making  any  of  the 
said  waters."  And  there  were  general  words  at 
the  end  of  the  schedule  as  follows :  "  And  also  all 
other  pills,  powders,  lozenges,  tinctures,  potions, 
cordials,  electuaries,  plaisters,  unguents,  salves, 
ointments,  drops,  lotions,  oils,  spirits,  medicated 
herbs,  and  waters,  chemical,  and  officinal  pre- 
parations whatsoever,  to  be  used  or  applied  ex- 
ternally or  internally  as  medicines  or  medicaments 
for  the  prevention,  cure  or  relief  of  any  disorder 
or  complaint  incident  to,  or  in  anywise  affecting 
the  human  body,  made,  prepared,  uttered,  vended 
or  exposed  for  sale,  by  any  person  or  persona 


was  practically  admitted  by  the  Crown, 
that  the ,  saline  was  "  a  composition  in  a 
solid  state  to  be  used  for  the  purpose  of 
compounding  or  making  water  impreg- 
nated with  carbonic  acid  gas.*'  It  was 
further  argued  that  in  consequence  of 
this,  the  »Eiline  would,  but  for  tiie  re- 
pealing statute,  have  been  taxable 
under  that  part  of  the  schedule  which 
was  now  repealed,  and  not  under  the 
general  words  at  the  end  of  the  schedule ; 
and  therefore  by  the  repeal  the  saline  was 
exempted. 

A  verdict  was  entered  for  the  Grown, 
leave  being  reserved  to  enter  it  for  the 
defendant  if  the  saline  did  not  fall  within 
the  operation  of  the  Acts. 

A  rule  nisi  having  been  obtained  in  the 
Exchequer  Division  by  the  defendant — 

The  Solieitor^Oenerdl  (Sir  H.  Giffard) 
and  Dieey  shewed  cause. — The  effect  of 
the  repealing  statute  is  simply  to  strike 
out  the  words  "  waters,  Ac.,"  from  the 
schedule.  It  does  not  affect  the  genonl 
words  at  the  end  of  the  sohedule,  and 

whatsoever,  wherein    the  person   making,  pre- 
paring, uttering.  Tending  or  exposing  for  rale,  the 
same,  hath,  or  claims  to  have,  any  occult  secret  or 
art  for  the  making  or  preparing  of  the  same,  or 
hath  or  claims  to  have  any  ezclusive  right  or  title 
to  the  making  or  preparing  the  same,  or  which 
have  at  any  time   heretofore  been,  now  are  or 
shall  here^ft^r  be  prepared,  uttered,  vended  or 
exposed  to  sale  under  the  authority  of  any  lettait 
patent  under  the  Great  Seal,  or  which  have  at 
any  time  heretofore  been,  now  are,  or  shall  here- 
after be  by  any  public  notice  or  advertisement, 
or  by  any  written  or  printed  paper,  or  handbills, 
or  by  any  label  or  words  written  or  printed, 
affixed  to,  or  delivered  with  any  packet,  box, 
bottle,  phial  or  other  inclosure  containing  the 
same,  held  out,  or  recommended  to  the  public  hj 
the  makers,  vendors   or  pr^rietors  thereof,  as 
nostrums  or  proprietaiy  medicines,  or  as  specifics, 
or  as  beneficial  to  the  prevention,  cure  ornlief  of 
any  distemper,  malady,  ailment,  disorder  or  com- 
plaint incident  to,  or  in  any  wise  affecting  the 
human  body." 
By  3  &  4  Will.  e.  79.  s.  20,  it  is  enacted  that— 
"!Prom  and  after  the  10th  of  October,  in  the 
year  one  thousand  eight  hundred  and  thirt^^-three^ 
so  much  of  the  said  schedule  as  is  contained  in 
the  following  words :— {that  is  to  say) :  "  Waten^ 
videlicet,  all  artificial  mineral  waters,  and  all 
waters  impregnated  with  soda  or  mineral  alksli, 
or  with  carbonic  acid  gas,  and  all  compo6iti(»is  in 
a  liquid  or  solid  state  to  be  used  for  the  purpose  of 
eompounding  or  making  any  of  the  siud  watoti, 
shall  be  and  the  same  is  hereby  repealed," 
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Attorney-General  y.  Lamjplough  (App,)^  Ejcb. 
these  general  words  inolade  '^  Lamplough's 
PTrefcic  Saline/' 

Herschell  and  E.  Brodie  Oooper. — ^The 
repealed  Act,  as  it  stands,  most  first  be 
looked  at,  and  then  the  effeot  of  the  re- 
peal considered.  The  repealed  Act  im- 
posed a  dntjT  on  artificial  mineral  waters, 
and  the  object  and  effect  of  the  repealed 
Act  was  to  remove  the  duty  from  that 
class  of  the  ennmerated  articles.  The 
repeal  acts  npon  every  part  of  the 
Bohedale  necessary  lor  its  purpose,  and 
excludes  artificial  mineral  waters,  both 
&om  the  enumerated  articles  and  the 
general  words. 

The  SoUcUor-Oeneral  in  reply. 

Our,  ddir,  vuU, 

The  following  judgments  were  de- 
livered on  June  18: — 

HuDDLBSTON,  B. — The  question  in  this 
case  is,  whether,  with  reference  to  52 
Geo.  3.  0.  160,  and  3  &  4  Will.  4.  c.  97. 
s.  20,  the  article  called  Pyretic  Saline  was 
liable  to  duty.    The  62  Geo.  3.  c.  160  im- 
posed certain  duties  on  articles  mentioned 
in  the  schedule,  which  was  a  list  alpha- 
betically arranged,  consisting  of  twelve 
columns  of  printed  matter,  with  a  gene- 
ral clause  at  the  end  embracing  a  great 
variety  of  nostrums  and  quack  medicines ; 
amongst  others,  "waters,"  "lozenges," 
" toothpowders,"    "plaisters,"     "pills," 
"  liniments,"  occur  in  alphabetical  order. 
At  the  end  afber  these  comes  a  general 
clause,  including  all  other  pills,  powders, 
Ac.     We  have  to  consider  what  was  the 
effect  of  the  repealing  statute,  and  I  am 
of  opinion  that  the  words  of  the  schedule 
of  the  first  statute  must  be  read  as  if  the 
words  "  waters,"  &c.,  were  taken  out  of 
the  schedule,  and  the  statute  must  be 
read  in  every  respect  as  if  those  words 
were   not  in  it.    Mr.  Herschell  argued 
that,  supposing  a  statute  passed  in  wnich 
the   Legislature  took  any  specific  item, 
Arqaebusade  Water  for  instance,  out  of 
the  schedule,  we  ought  not  to  hold  that 
Arquebusade  Water    would   afterwards 
oome  within  the  words  "  all  other  pills," 
&c.     My  answer  is,  that  if  the  Legis- 
latare  intended  to  repeal  the  duty  on 
Arquebusade  Water,  they  would  have  said 
ao  in   80  many  words.     If  they  do  not 
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choose  to  do  that,  then  it  must  fSftU  within 
the  general  rule  I  have  mentioned.    My 
view  of  the  effect  of  a  repealing  statute  is 
not  without  authority.     I  find  in  the  case 
of  Kcvy  V.  Ooodwin  (2)  Tindal,  C.  J.,  says : 
"  I  take  the  effect  of  repealing  a  stetute 
to  be  to  obliterate  it  as  completely  from 
the  records  of  parliament  as  if  it  had 
never  existed ;  it  must  be  considered  as  a 
law  that  never  existed,  except  for  the 
purposes  of  those   actions  which  were 
commenced,   prosecuted  and  concluded, 
while  it  was  an  existing  law."     That  I 
apprehend  would  apply  equally  to  words 
in  a  schedule  which  the  Legislature  re- 
peals.   And  there  is  also  an  authority  in 
the  case  of  Surtees  v.  EUison  (3),  in  which 
Lord  Tenterden  says :  "  It  has  been  long 
established  that  when  an  Act  of  Parlia- 
ment is  repealed,  it  must  be  considered 
(except  as  to  transactions  passed  and 
closed),  as  if  it  had  never  existed."     If, 
therefore,  I  look  now  at  the  effect  of  the 
present  revised  statute,  I  take  it  that 
these  words  "waters,"  and  so  on,  are 
clearly  out  of  the  statute.     Then  it  is 
quite  obvious  that  Lamplough's  Pyretic 
Saline   would   come  within  the  general 
words  of    the    schedule.    But    ^t    is 
assuming  that  Lamplough's  Pyretic  Saline 
might  have  been  included  in  the  word 
"  waters  " — I  am  by  no  means  prepared  to 
say  that  it  is,  on  the  contrary,  I  think  that 

fnor  to  the  Statute  of  1833,  Lamplough's 
pyretic  Saline  would  not  have  come 
within  those  words  "  waters,"  and  if  I  am 
right  in  that  view  of  the  case,  then 
clearly  it  would  be  taxable.  Lamplough's 
Pyretic  Saline  is  a  composition  wluch  con- 
siste  of  tartaric  acid,  bicarbonate  of  soda, 
and  chlorate  of  potash  in  the  following 
proportions:  tartaric  acid,  46*7;  bicar- 
bonate of  soda,  62*4;  and  chlorate  of 
potash,  1*9.  The  chlorate  of  potash  is  a 
chemical  salt,  and  it  is  not  a  constituent 
of  natural  mineral  salts ;  it  is  used  as  a 
medicine  for  fevers,  and  that  gives  this 
article,  as  it  is  said,  its  medicinal  cha- 
racter. It  produces  no  part  of  the 
effervescence  which  is  produced  by  the 
mixture  of  tartaric  acid  and  bicarbonate 
of  soda  evolving  carbonic  acid  gas ;  but 
it  is  clearly  to  be  looked  upon  in  the 

(2)  6  Bing.  676. 

(3)  9  B.  &  G.  at  p.  752. 
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Attorney- General  v.  LampUmgh  {App.\  Exes, 

nature  of  medicine,  and  when  I  see  that 
it  is  advertised  as  efficacious  in  almost 
every  species  of  ill  that  human  flesh  is 
heir  to,  I  say  it  is  a  medicine  made  agree- 
able by  the  carbonic  acid  gas  evolved  by 
the  mixture  of  acid  and  alkali ;  but  it  is 
nevertheless  a  medicine  coming  within 
the  general  words  in  the  schedule,  namely, 
a  nostrum  or  medicine  reconimended.  to 
the  public  by  public  notice  or  advertise- 
ment, or  by  written  or  printed  papers,  or 
handbills,  or  by  any  label  or  words, 
written  or  pri^nted,  affixed  to  or  delivered 
with  any  packet,  box,  bottle,  phial  and 
so  on.  Upon  both  these  grounds  I  am  of 
opinion  that  our  judgment  should  be  for 
the  Crown. 

Cleasby,  B. — The  question  is,  whether 
under  the  Act  of  Parliament  as  it  now 
stands,  the  duty  is  chargeable. 

And  taking  the  Act  as  it  now  stands  by 
itself  (the  part  repealed  being  struck  out) 
and  construing  the  words  in  the  ordinary 
way,  there  is  no  doubt  that  the  duty  is 
chargeable.  The  enumeration  in  the  body 
of  the  schedule  has  nothing  to  do  with 
pyretic  saline,  and  the  genial  words  of 
the  schedule  clearly  comprehend  it  as  a 
chemical  preparation,  to  be  taken  in- 
ternally, and  recommended  for  the  cure 
of  dis^e.  It  is  answered  that  we  are 
not  to  construe  the  Act  as  it  stands  in  the 
ordinary  way,  because  the  effect  of  doing 
so  would  be,  that  if  a  specific  item,  for 
instance,  "  Ware's  Asthmatic  Drop,"  was 
repealed,  it  would  be  revived  by  the  gene- 
ral word  "  drops  "  in  the  tail  of  the  sche- 
dule. But  this  reasoning  is  faulty,  because 
it  assumes  that  the  Legislature  would  deal 
with  a  specific  item  in  this  way  by  repeal- 
ing it  singly*  It  may  be  said  they  would 
probably  enact  that  it  should  be  no  longer 
chargeable,  or,  if  they  used  the  language 
of  repeal,  they  would  go  on  and  say  that 
nothing  in  that  concluding  part  of  the 
schedule  should  make  it  chargeable.  The 
particular  item  and  the  general  one 
*'  waters,"  are  two  different  things.  The 
item  waters  had  been  dealt  with  ex- 
ceptionally before,  and  by  section  4  of  the 
statute  52  Geo.  8.  c.  150,  it  had  been 
enacted  that,  as  regards  waters  in  the 
schedule  sold  to  be  drunk  on  the  pre- 
mises, victuallers,  confectioners,  &c.,  need 


not  have  a  license  as  they  must  for  other 
articles  mentioned  in  the  schedule,  but 
need  only  sell  in  stamped  bottles.  It  is 
sufficiently  clear  that  tnese  waters  drunk 
on  thd  premises  of  victuallers,  con- 
fectioners, Aic,  would  be  beverages,  and 
not,  properly  speaking,  medicinal  waters, 
for  the  cure  of  particular  diseases.  In 
dealing,  therefore,  afterwards  with  waters 
which  only  required  to  be  impregnated 
with  mineral  idkali  or  carbonic  acid  gas, 
and  would  be  such  as  could  be  sold  by 
victuallers,  &c.,  the  language  of  absolute 
repeal,  and  thus  striking  outof  the  statute, 
would  be  appropriate,  because  the  word 
"  other  "  would  still  appear  to  retain  the 
same  meaning,  and  include  all  curative 
waters  recommended  as  such,  as  distin- 
guished from  waters  merelv  impregnated 
with  mineral  alkali  or  carbonic  acid  eas, 
and  made  taxable  merely  because  they 
are  so.  The  item  waters  in  the  schedule 
may  be  read  as  an  enactment  that  all 
waters  shall  be  taxable  if  impregnated 
with  mineral  alkali  or  carbonic  acid  gas, 
and  afterwards  this  enactment  is  repeciJed 
and  waters  are  not  taxable  if  or  because 
so  impregnated.  This  mode  of  reading 
it  removes  all  difficulty.  The  effect  of 
repeal  by  the  legislature  as  blotting  out 
what  is  repealed  as  if  it  never  exist^  (as 
regards  transactions  subsequent  to  tiie 
Act)  is  stated  in  the  strongest  manner 
by  Tindal,  C.  J.,  Kay  v.  Godtovn  (2)  :  "  I 
take  the  effect  of  repealing  a  statute  to 
be,  to  obliterate  it  as  completely  from 
the  records  of  Parliament  as  if  it  had 
never  existed,  and  it  must  be  considered 
as  a  law  that  never  existed,  except  for 
the  purpose  of  those  actions  which  were 
commenced,  prosecuted  and  concluded 
whilst  it  was  an  existing  law."  Lord 
Tenterden,  in  Surtees  v.  EUieon  (3),  says : 
''  It  has  been  long  established,  that,  when 
an  Act  of  Parliament  is  repealed,  it 
must  be  considered  (except  as  to  transac- 
tions past  and  closed)  as  if  it  had  never 
existed.  That  is  the  general  rule,  and  we 
must  not  destroy  that  by  indulging  in 
conjectures  aa  to  the  intention  of  the 
legislature."  In  the  present  case  it 
appears  to  me  that  this  effect  may  be 
given  to  it,  and  was  intended  to  be  given 
and  ought  to  be  given  to  it ;  and  t£at  it 
is  not  a  sufficient  reason  for  not  giving  it 
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in  this  case,  because  in  a  different  case 
which  might  be  pnt,  it  wonld  be  fonnd 
necessary  to  depart  from  the  nsnal  rale.  I 
think  judgment  should  be  for  the  Grown. 

Kbllt,  C.B. — I  have  the  misfortune  to 
differ  from  my  learned  brethren  in  this 
case.  The  whole  argument  for  the  Grown 
appears  to  me  to  be  based  upon  the  con- 
founding of  two  things  essentially  dif- 
ferent. First,  the  confounding  of  an  Act 
of  Parliament  with  a  particular  clause  in 
the  Act  of  Parliament ;  and,  secondly,  the 
confounding  of  one  particular  article  or 
preparation  with  a  class  of  articles  or 
preparations.  The  state  of  the  law 
appears  to  have  been  this,  down  to  the 
29th  of  August,  1833,— A  duty  was  im. 
posed  upon  a  great  number  of  medicines 
and  other  articles,  such  as  toothpowder 
and  cosmetics,  so  that  we  ouffht  not  to 
regard  the  provisions  of  this  Act  of 
Parliament  of  1812,  and  particularly  the 
general  words  of  the  schedule,  as  referring 
to  medicines  only. 

The  first  question  which  arises  is,  what 
is  the  effect  of  the  two  provisions  taken 
together,  the  first  with  regard  to  the 
particular  articles  or  classes  of  articles 
expressly  specified  to  be  liable  to  duty, 
and  then  the  provision  that  all  other 
articles  are  to  be  liable  to  duty  which 
shall  be  by  advertisement  recommended 
to  the  public,  and  so  forth.  I  cannot 
entertain  a  doubt  that  the  articles  made 
taxable  by  the  general  words  of  the 
schedule  are  different  from  the  particular 
articles  enumerated  and  specified  in  the 
schedule  itself;  otherwise  I  can  give  no 
effect  whatever  to  the  word  "  other." 
But  then  it  is  contended  that  this  article 
is  not  within  the  particular  clause  in  the 
schedule  commencing  "waters,  videlicet." 
It  is  said  that,  although  carbonic  acid  is 
evolved  by  the  components  of  this  article, 
it  contains  chlorate  of  potash,  and  so  does 
not  come  within  the  definition  of  a  com- 
position used  for  the  purpose  of  making 
a  water  impregnated  with  soda  or  with 
carbonic  acid  gas.  I  think,  however, 
that  although  the  water  may  be  im- 
pregnated with  forty  other  ingredients  in 
a  combined  condition,  or  in  a  separate  and 
distinct  chemical  condition,  that  cannot 
alter  the  effect  of   the    words.    What 
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right  have  I  to  set  aside  those  words,  and 
troat  them  as  if  they  were  not  within  the 
Act  of  Parliament,  because  there  is  some- 
thing besides  carbonic  acid  gas  which 
gives  a  different  character  to  the  soda  and 
which  gives  a  different  character  to  the 
carbonic  acid  gas?  Upon  that  sort 
of  speculation,  by  superadding  words 
that  are  not  in  the  Act  of  Parliament  in 
question,  the  whole  effect  of  the  Act  is  to 
be  done  away  with.  I,  therefore,  hold 
that  upon  those  clear  and  express  words 
of  the  Act  of  Parliament,  this  being  a 
composition  used  for  making  a  water  im- 
pregnated with  soda  or  carbonic  acid  gas, 
it  was  by  this  Act  of  Parliament  of  1812 
one  of  the  enumerated  and  specified 
articles  made  liable  to  duty,  and  therefore 
did  not  come  within  the  general  words. 
In  dealing  with  the  question  whether  it 
comes  within  those  general  words,  I 
ought  to  refer  to  section  4  of  the  Act  of 
1812,  which  provides  that  confectioners 
and  other  dealers  in  articles  of  this  de- 
scription, who  shall  only  sell  any  of  the 
artificial  or  other  waters  mentioned  in  the 
schedule  to  be  drunk  in  their  own  houses 
or  shops,  need  not  take  out  a  license  pro- 
vided the  waters  so  sold  are  covered  with 
stamped  wrappers  or  labels.  That  ma^ 
apply  to  some  of  these  waters,  but  it 
only  provides  a  species  of  inununity  to  a 
certam  class  of  dealers  in  articles  of  this 
description,  and  would  only  qualify  the 
enactment  to  that  extent. 

Then  comes  the  repealing  statute, 
''waters,  namely,  all  artificial  mineral 
waters,  and  all  waters  impregnated  with 
soda  or  mineral  alkali  or  with  carbonic 
acid  gas,"  and  so  on.  Now  what  was  the 
effect  of  the  repeal  P  I  assume  here  that 
this  article  was  taxable  under  the  words 
"  waters  imprecated  with  soda,  or  mine- 
ral alkali  or  with  carbonic  acid  gas,"  be- 
cause if  it  were  not  taxable  under  those 
words,  I  agree  that  it  would  be  under  the 
general  words  of  the  schedule,  and  that 
being  so,  what  is  the  effect  of  the  repeal  ? 

The  Grown  must  contend  for  this 
strange  conclusion,  they  must  contend  for 
this  construction  of  the  Act  of  Parliament, 
that  when  in  express  terms  a  particular 
article  is  rendered  liable  to  duty  it  is  also 
xmder  another  clause  of  the  same  Act  of 
Parliament  to  be  liable  to  duly.   It  would 
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be  the  same  if  it  had  happened  to  two  or 
three  of  the  tooth  powder  articles  as  to 
this  partictdar  article.  Where  an  Act  of 
Parliament  repeals  a  clause,  it  is  not  that 
the  Act  of  Parliament  is  repealea  which 
imposes  the  dnty,  bat  the  clause  of  the 
Act  of  Parliament  imposing  the  duty  is 
repealed.  We  have  only  to  snbstitate  the 
word  "  clause ''  for  "  Act  of  Parliament," 
and  then  the  dicta  in  Surteea  v.  Ellison 
(1)  and  Kay  v.  Oodivin  (2)  apply,  that 
where  an  Act  of  Parliament  is  repealed, 
the  effect  of  the  repeal  is  that  it  is  to  be 
taken  as  if  the  statute  had  never  been 
enacted,  except  as  to  transactions  begun 
or  prosecuted  while  it  was  an  existing 
law.  Substitute,  therefore,  the  word 
"clause"  for  "Act  of  Parliament,"  and 
this  clause  is  to  be  taken  as  if  it  had  never 
existed,  and  if  that  be  so,  it  must  be  taken 
as  if  those  articles  had  never  been  taxed. 
What  effect  has  that  upon  another  and 
totally  different  clause  which  it  is  admitted 
applied  before  the  repealing  Act  of  Par- 
liament to  totally  different  subjects 
which  did  not  affect  the  particular  pre- 
paration in  question?  "So  Judge  ever 
laid  down  as  law  that  where  a  pa^icular 
clause  in  an  Act  of  Parliament  is  repealed 
the  whole  Act  must  be  read  as  if  that 
clause  had  never  been  enacted.  All  that 
can  be  said  is  that  the  .clause  is  to  be 
taken  as  if  it  never  had  been  enacted,  and 
if  this  clause  had  never  been  enacted  then 
no  duiy  would  ever  have  been  imposed 
upon  this  article.  Where  an  article  has 
been  expressly  taxed,  where  it  has  been 
expressly  enumerated  and  specified  in  the 
schedule,  and  where  the  particular  part 
relating  to  the  particular  article  has  been 
repealed,  I  cannot  say  that  the  moment 
the  repeal  took  effect  it  gave  a  different 
meaning  to  another  clause  of  the  Act  of 
Parliament  which  taxes  an  additional  and 
totally  different  description  of  articles. 
The  repeal  of  that  clause  has  indeed  the 
effect  of  treating  the  clause  of  the  Act  of 
Parliament  as  if  it  had  never  been  en- 
acted, but  the  additional  clause  still 
remains  what  it  was  (that  is  to  say),  it 
relates  to  all  descriptions  of  articles  which 
are  not  enumerated.  Taking  the  articles 
enumerated  and  specified  which  are  liable 
to  taxation,  the  reisult  is  that  as  to  one  of 
them  the  law  has  been  repealed)  and  the 


article  is  no  longer  liable  to  taxation,  bat 
with  regard  to  a  thousand  articles  the 
subject  of  another  clause  of  the  Act  of 
Parliament,  that  clause  remains  in  force, 
and  it  remains  in  force  ^th  the  same 
meaning  and  the  same  effect  that  it  had 
from  1812  when  it  was  enacted.    It  does 
not  include  it  now  because  it  did  not 
include  it  then,  and  there  are  no  words 
in  the  Act  of  1833  to  make  it  include  the 
before  specified  and  enumerated  articles. 
The  general  clause  of  the  Act  of  Parlia- 
ment introduced  by  the  words,  "  and  also 
all  other  pills,  powders,  *  waters,' "  and 
so  forth,  applies  to  an  additional  and 
different  class  of  articles.      They  were 
liable  to  taxation  from  the  year  1812  to  the 
year  1833,  and  are  so  at  the  present  day. 
On  l^ese  grounds  I  think  our  judgment 
ought  to  be  against  the  Crown ;  but  the 
majority  of  the  Court  being  of  the  oon« 
trary  opinion,  the  judgment  will  be  in 
&vour  of  the  Crown. 

Judgment  for  the  Orown, 

The  defendant  appealed. 

Herschell  and  Ince  {Brodie  Cooper  with 
them)  (on  Jan.  23),  for  the  appellant. — 
The  Pyretic  Saline  is  taxable  nnder  the 
specific  words  of  the  schednle,  and  not 
under  the  general  words  at  the  tail,  which 
only  include  "  all  other  medicines,"  ^., 
i,e.  those  other  than  those  before  speci- 
fied. It  cannot  be  that  the  effect  of  the 
repealing  statute  is  to  wipe  ont  the  re- 
pe^ed  words  so  that  they  cannot  be  looked 
at ;  such  effect  would  in  many  cases  be 
absurd.  Supposing  the  words  "  Waller's 
Ointment "  had  been  specificallj  repealed, 
could  the  ointment  be  taxed  under  the 
words  at  the  end.  To  take  another  case. 
Suppose  a  tax  were  imposed  on  ''race 
horses,  cab  horses,  ^.,  &c.,  and  all  other 
horses,"  and  a  subsequent  Act  stmok  ont 
"  race  horses,"  could  it  be  arg^ned  for  a 
moment  that  race  horses  would  be  taxable 
xmder  the  words  *'  all  other  horsea  ?"  Ton 
must  look  at  the  repealed  words  b^ore  you 
can  see  the  effect  of  the  repealing  words. 

The  SolicOoT'Oenerail  and  Dieey^  contra. 
— ^The  things  enumerated  in  the  specific 
part  are  to  be  taxed  under  any  circom- 
stances,  those  in  the  tail  of  the  sdiedale 
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are  to  be  taxed  when  pnffed  for  their 
ooonlt  qualities,  &c. ;  the  effect  of  the  re- 
peal is  to  make  waters  which  are  sold 
merely  as  drinks  not  taxable,  but  if  they 
are  puffed  as  medicines  they  &11  nnder 
the  words  at  the  tail  and  become  taxable. 
The  repealed  words  cannot  be  looked  at, 
they  mnst  be  considered  as  if  they  had 
never  been  in  the  statute  book. 

[BRiiMWELL,  L.J. — Suppose  an  Act  of 
Parliament  enumerates  certain  offences 
and  says  there  shall  be  a  fine  of  lOZ.  for  the 
commission  of  them,  and  a  secoAd  Act  is 
passed  which  says  that  the  former  Act  is 
to  be  repealed,  but  that  the  offences  there- 
in enumerated  shall  be  punishable  with  a 
fine  of  5Z.,  if  your  construction  were  right 
there  would  be  no  crimes  mentioned  as 
they  would  have  to  be  struck  out  of  the 
statute  book.] 

Bbamw£ll,  L.J. — On  the  question  of 
fact  as  to  whether  Lamplough's  Pyretic 
Saline  is  a  substance  used  for  the  purpose 
of  compounding  and  making  a  water 
impregnated  with  carbonic  acid  gas  we 
must,  after  the  evidence  that  has  been 
given,  find  that  it  was  such  a  substance. 
It  therefore  falls  within  those  substances 
specifically  enumerated  in  the  schedule  to 
52  Geo.  3.  c.  150.  s.  2. 

The  question  of  law  then  arises  whe- 
ther or  no  the  effect  of  3  &  4  Will.  4. 
c.  97.  s.  20,  which  repeals  so  much  of  the 
schedule  as  is  contained  in  the  specific 
words  under  which  this  substance  uiUs,  is 
to  cause  the  Pyretic  Saline  to  fall  under 
and  be  taxable  under  the  general  words 
of  what  has  been  called  the  tail  of  the 
schedule.  Now  no  doubt  if  the  repealed 
clause  had  never  been  in  the  schedule, 
the  saline  would  have  come  within  the 
tail  as  a  preparation  recommended  to  the 
public  by  advertisement,  but  we  must 
consider  the  matter  with  reference  to  the 
enactment  as  it  was  made.  The  effect  of 
the  enactment  was  to  make  this  substance 
taxable  under  the  special  words  and  not 
under  the  general  words  ;  for  "  composi- 
tions to  be  used  for  the  making  of  waters 
impregnated  with  carbonic  acid  gas" 
were  to  be  taxable  under  any  circum- 
stances whether  recommended  by  adver- 
tisement or  not;  it  was,  therefore,  not 
Vol.  47.--Q.B.,  C  J».  &  Exch. 
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taxable  by  virtue  of  the  tail  of  the 
schedule. 

Now  comes  the  repealing  Act,  which 
savs  in  effect,  that  so  much  of  the  said 
schedule  as  is  contained  in  the  words 
'*  waters,  videlicet,  all  artificial  mineral 
waters,  and  all  waters  impregpmted  with 
soda,  or  mineral  alkali  or  with  carbonic 
acid  gas,  and  all  compositions  in  a  liquid 
or  solid  state  to  be  used  for  the  purpose 
of  compounding  or  making  any  of  the 
said  waters,  whether  the  same  he  »old  under 
letters  patent  or  recommended  bypuhUead- 
vertisementy  Si'c,,  or  not"  shall  be  repealed. 
Those  last  words  which  had  to  be  read  in 
before  must  still  be  retained. 

The  Grown  says  that,  notwithstand- 
ing the  repeal  of  those  words,  all  pre- 
parations which  are  aptly  described  by 
the  tail  are  taxable ;  that  the  effect  of  the 
repeal  is  merely  to  wipe  out  the  specific 
part  of  the  schedule  fix)m  the  statute 
book.  It  seems  to  me  to  be  dear  to  de- 
monstration  that  that  cannot  be  so.  If 
the  construction  contended  for  is  right 
you  get  this  extraordinary  consequence— 
namely,  that  the  Act  at  one  time  means 
one  thing  and  at  another  time  another. 
It  is  of  course  right  enough  to  say  that 
words  repealed  are  to  be  tinted  as  non- 
existent with  respect  to  the  subject-matter, 
but  that  is  a  very  different  matter  from 
saying  that  yon  are  not  to  see  what  the 
words  are  which  have  been  repealed.  The 
case  of  the  horses  put  by  Mr.  Herschell, 
and  that  of  the  penalty  I  referred  to 
during  the  course  of  the  argument,  put, 
I  thii^,  the  matter  in  a  very  clear  l^ht. 

Now  let  us  look  at  the  substance  of  the 
matter.  When  we  come  to  see  what  was 
the  intention  of  the  Legislature,  I  cannot 
have  a  doubt  as  to  the  case.  It  is  clear 
that  the  Legislature  intended  to  exempt 
waters  in  all  cases,  even  thouffh  puffed  as 
having  occult  properties.  OUierwise  the 
Legislature  would  have  said  in  the  repeal- 
ing statute,  "  except  such  as  &11  under 
the  general  words  at  the  dose  of  the 
schedule." 

Bbbtt,  L.J. — There  are  two  questions 
to  be  considered  here.  First,  under  what 
part  of  the  schedule  to  52  Geo.  3.  c.  150. 
8.  2  would  this  substance  be  taxable? 
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That  is  a  question  of  fact.  Secondly, 
what  is  the  effect  of  the  repealing  statute 
3  4  4  Wm.  4.  c.  97.  s.  20  ?  This  latter 
question  is  one  of  law. 

Now  the  schedule  is  a  mere  question 
of  drafting,  it  is  quite  as  much  a  part  of 
the  statute  as  if  it  had  been  incorporated 
into  the  clause ;  and  we  must  also  take 
it  that  where  special  words  are  used  fol- 
lowed by  genenJ  words,  that  that  also  is 
only  a  matter  of  drafting,  and  we  must 
read  the  statute  as  if  all  tiiose  substances 
which  come  under  the  special  part  were 
inserted  instead  of  the  special  part,  and 
all  substances  which  do  not  come  under 
the  special  part  were  added  to  the  last 
to  take  the  place  of  the  general  jpart.  If 
that  were  done,  in  what  part  of  the  list 
would  this  saline  come  P  I  am  clearly  of 
opinion  that  it  would  come  under  the 
former  part,  that  which  has  been  repealed. 

That  being  so,  what  is  the  effect  of  the 
repeal?  Here  we  have  to  deal  with  a 
judgment  which  says  that  you  must  not 
look  at  the  repealed  part  at  all.  I  cannot 
think  that  such  a  doctrine  is  applicable 
here.  The  question  is,  what  is  the  effect 
of  the  repealing  statute  P  and  you  cannot 
tell  without  looking  at  the  statute  with 
which  the  repealing  statute  deals.  I  do 
not  say  that  the  repealing  statute  can 
never  alter  the  meaning  of  uie  unrepealed 
part  of  a  statute  whicm  it  partly  repeals, 
for  if  the  former  Act  says  that  such  and 
such  things  shall  not  be  subject  to  taxa- 
tion, and  the  latter  repeals  the  word 
"  not,"  it  is  obyious  that  the  effect  is  to 
alter  the  meaning  of  the  rest  of  the 
former.  But  where  the  repealing  statute 
repeals  one  of  several  enactments,  it  is 
clear  that  it  cannot  thereby  alter  the 
meaning  of  the  other  enactments.  Here 
it  is  suggested  that  the  repealing  statute 
alters  ihe  effect  of  an  enactment  to  which 
it  does  not  refer,  namely,  the  tail  of  the 
schedule.  That  cannot  possibly  be.  The 
judgment  must  be  reversed. 

Cotton,  L.  J. — ^I  am  of  the  same  opinion. 
As  a  mere  matter  of  construction  I  think 
that  the  tail  of  the  schedule  means  to 
include  something  additional  to  what  is 
in  the  previous  part.  The  words  are, 
"  and  also  all  other  pills,  &c."  What  can 
'*  other  "  mean  except  **  other  than  those 


previously  mentioned  ?  "  This  saline  was 
previously  mentioned  under  the  head  of 
"  compositions  in  a  liquid  or  soHd  state 
to  be  used,  &o,"  and  that  head  has  been 
expressly  repealed. 

Judgment  reversed. 


Solicitors — ^The  Solicitor  of  the  Inland  Revenue, 
for  plaintiff;  Crouch  8c  Spencer,  for  defendant 


[IN  THE  HOUSE  OF  LORDS.] 

1878.      1      CHALONER  (appellant)  «. 
April  12.  J        BOLCKOW  (respondent). 

Mining  Lease — Covenant  to  pay  EerU— 
Deduction  for  BatesS7  8f  38  Vict.  c.  54. 

8.8. 

A  mining  lease  contained  a  covenant  hy 
the  lessee  to  pay  rent  *^free  from  aU  dc- 
ductions  whatsoever,**  and  that  the  lessee 
"  also  shall  and  wUl  pay  or  cause  to  he 
paid  all  manner  of  taxes,  rates,  assess^ 
ments,  charges  a/nd  impositions  whatsoever, 
parUcmentary  or  parochial,  which  now  are 
or  which  shaU  at  any  Hme  or  times  here- 
after during  the  continuant  of  this  demise 
he  taxed,  rated,  charged,  assessed  or  im- 
posed upon  the  said  demised  mines  and 
premises,  the  landlord's  property  tax  onlv 
excepted,"  the  lessee  having  been  assessed, 
a/nd  having  paid  the  general  district  r(Ue 
and  poor  rale  in  respect  of  the  demised 
mines  claimed  under  section  8  of  the 
Bating  Act,  1874,  to  deduct  one  moiety  of 
the  amount  so  paid  from  his  rent : — ^Held, 
that  the  lessee  had  not  **  speeiJicaUy  ooh- 
tracted**  to  pay  the  rates  in  question  within 
the  msaning  of  the  Sth  section^  and  trot 
therefore  entitled  to  deduct  the  amownt 
claimed  from  the  rent. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  affirming  a  decisicm 
of  the  Common  Pleas  Division  in  favoor 
of  the  defendant.  • 

The  appeal  was  heard  upon  the  follow- 
ing Special  Case: — 

1.  By  indenture  dated  the  19th  day  rf 
February,  1855,  the  late  Robert  Chaloiier 
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demised  to  Henry  William  Ferdinand 
BolokoWy  the  defendant  in  this  action, 
and  John  Yanghan,  since  deceased,  divers 
mines  of  ironstone  and  iron  ore  therein 
mentioned  for  the  term  of  seventy  years 
from  the  11th  day  of  October,  1853,  at 
certain  rents  and  reservations  therein 
named. 

2.  The  said  indenture  contains  the 
following  clanse :  "All  which  said  several 
and  respective  rents  and  sums  of  money 
hereby  reserved  and  made  payable  as 
aforesaid  are  to  be  paid  free  and  dear  of 
and  from  all  cesses,  taxes,  rates,  chaises 
and  impositions  whatsoever  laid  or  im- 
posed^ or  bereafter  to  be  charged,  laid  or 
unposed  npon  the  said  demised  premises, 
or  any  part  thereof,  either  by  Act  of 
Parliament  or  otherwise  howsoever,  ex- 
cept landlord's  property  tax." 

3.  The  said  lease  also  contains  a  cove- 
nant by  the  lessees  that  they  will  pay  or 
canse  to  be  paid  to  the  lessor,  his  heirs 
or  assigns,  the  said  rents,  '^  free  from  all 
deductions  whatsoever."  And  "also  shall 
and  will  pay  or  cause  to  be  paid  all 
manner  of  taxes,  rates,  assessments, 
charges  and  impositions  whatsoever, 
parlmmentary  or  parochial,  which  now 
are  or  which  shall  at  any  time  or  times 
hereafter  during  the  continuance  of  this 
demise,  be  taxed,  rated,  charged,  assessed 
or  imposed  upon  the  said  demised  mines 
and  premises,  the  landlord's  property  tax 
only  excepted." 

4.  The  plaintiff  is,  and  at  all  times 
material  to  this  case  has  been,  the 
assignee  of  the  reversion,  and  the  de- 
fendant is  the  surviving  lessee  and  occu- 
pier of  the  demised  premises. 

5.  On  the  11th  of  April,  1876,  a  half- 
year's  certain  rent,  to  the  amount  of 
500L,  be<»me  under  the  said  lease  due 
and  payable  from  the  defendant  to  the 
plaintiff  in  respect  of  the  demised  pre- 
mises, subject  to  the  &cts  hereinafter 
mentioned. 

6.  The  defendant  has  paid  the  sum  of 
4622. 10a.  to  the  plaintiff ;  and  it  is  ad- 
mitted that  the  defendant  is  entitled  to 
deduct  the  sum  of  42.  3«.  Ad,  for  land- 
lord's property  tax;  but  the  defendant 
claims  to  deduct  the  further  sum  of 
332.  6*.  Be?,  on  the  following  grounds  : — 

7.  The  defendant  has  b^n   assessed 


and  rated  to,  and  on  the  5th  day  of 
February,  1876,  paid  the  current  general 
district  rate  and  poor  rate  in  respect  of 
the  said  demised  mines,  amounting  to 
the  sum  of  ^^l»  13«.  4i.,  which  is  made 
up  as  follows : — 

£  «.  rf. 
(General  District  Rate ,  .  .  33  6  8 
Poor  Bate.    •..,..    33    6    8 

Of  the  sum  so  paid  the  defendant  claims, 
under  section  8  of  "The  Rating  Act, 
1874,"  to  be  entitled  to  deduct  a  moiety 
or  332.  68.  8(?.  from  his  rent.  The  said 
sum  of  332.  6«.  8(2.  does  not  exceed,  in 
respect  of  the  said  general  district  rate 
and  of  the  said  poor  rate,  what  one-half 
of  the  rate  in  the  pound  of  such  poor 
rate  and  general  district  rate  would 
amount  to  if  calculated  upon  the  rent, 
royalty  or  dues  so  payable  as  aforesaid 
by  the  defendant  to  the  plaintiff*. 

8.  The  plaintiff  disputes  the  defend- 
ant's contention,  and  claims  the  balance 
of  rent  due  under  the  lease,  free  from 
such  deduction ;  and  it  has  been  agreed 
to  have  the  Question  of  the  defendant's 
liability  raised  in  a  special  case  without 
pleadings. 

The  question  for  the  opinion  of  the 
Court,  who  are  to  be  at  liberty  if  they 
think  fit  to  refer  this  case  back  to  any 
person  they  shall  name,  to  find  any  facts 
which  it  may  in  their  opinion  be  de- 
sirable to  have  added,  is — 

Whether  the  defendant  is  entitled  to 
deduct  from  the  rent  due  under  the  said 
lease  the  sum  of  332.  6«.  8c2.  on  the 
ground  aforesaid. 

The  judgment  of  the  Court  is  to  be 
entered  as  the  Court  shall  direct. 

The  SolicHar'  General  and  Mr,  A ,  L,  Smith 
(Mr.  0,  BtisseU  with  them),  for  the  appol- 
hmt. — The  case  of  Morgan  v.  Orawshay  (1) 
decided  that  under  the  statute  of  Eliza- 
beth, 43  Eliz.  c.  2,  iron  mines  were  not 
rateable  to  the  relief  of  the  poor.  The 
Bating  Act,  1874  (2),  was  accordingly 

(1)  40  Law  J.  Rep.  M.C.  202 ;  s.  c.  Law  Rep. 
6  E.  &  I.  App.  804. 

(2)  By  37  &  38  Vict,  c  54.  8.  8,  it  is  enacted 
that  where  any  poor  or  local  rate  which  at  the 
commencement  of  this  Act  any  lessee,  licensee  or 
grantee  of  a  mine  is  exempt  from  being  rated  to 
in  respect  of  such  mine,  becomes  payable  by  him 
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passed,  imposing  a  liability  to  rates  on 
mines  hitherto  unrated,  and  anthorising 
the  lessee,  when  mines  hitherto  exempt 
became  rateable  daring  the  continuance 
of  his  lease,  to  deduct  from  his  payments 
of  rent  one-half  of  such  rate,  "  unless  he 
has  [^)ecifically  contracted  to  pay  such 
rate  in  the  event  of  the  abolition  of  the 
exemption."  The  covenants  in  the  pre- 
sent  lease  amounted  to  such  a  specific 
contract  within  the  meaning  of  the 
Rating  Act,  1874  (2),  to  pay  these  rates. 
No  form  of  words  could  have  more 
dearly  provided  for  the  payment  of 
future  liabilities  from  which  the  mines 
were  exempt  at  the  time  of  the  lease,  and 
which  might  be  imposed  by  future  Acts 
of  Parliament.  The  case  of  the  Duke  of 
Devonshire  v.  The  EcemaUte  Steel  Oom^ 
pony  (3)  is  distinguishable  from  the  pre- 
-  sent  case,  as  the  language  of  the  covenant 
did  not  explicitly  refer  to  liabilities  to 
rates  which  "  shall  at  any  time  or  times 
hereafter  "  be  imposed. 

Mr.  W.  H.  Eoll  and  Mr.  B.  V.  WiU 
Uams^  for  the  respondent,  were  not  called 
upon  to  argue. 

LoED  Hatherlet. — I  think  none  of 
jrour  Lordships  think  there  is  any  error 
m  the  judgments  under  appeal. 

The  case  of  the  DttJce  of  Devonshire  v. 
The  Barrow  Ecematite  Steel  Oompany  (3) 
seems  to  me  very  much  in  point.  It  is 
quite  true  that  the  words  of  the  covenant 
in  that  case  were  not  so  strong  as  in  the 
present  case,  there  being  nothing  which 
could  extend  to  a  future  liability  to 
rates.  But  the  remarks  made  by  Lord 
Chief  Justice  Cockbum  in  the  Queen's 
Bench  Division  may  be  adopted  in  this 
case.  ''That  statute  takes  away  the 
exemption  from  rating,  which  mines 
other  than  coal  mines  formerly  enjoyed ; 

in  respect  of  such  mine  during  the  continuance  of 
his  lease,  grant  or  license,  or  before  the  arrival  of 
the  period  at  which  the  amount  of  the  rent> 
royalty  or  dues  is  liable  to  revision  or  re-adjust- 
ment, he  may  (unless  he  has  specifically  con- 
tracted to  pay  such  rate  in  the  event  of  the  aboli- 
tion of  the  exemption)  deduct  from  any  rent, 
royalty  or  dues  payable  by  him  one-half  of  any 
such  rates  paid  by  him. 

d-B.  Div.  286.  *^ 


nevertheless,  the  8th  section  provides  for 
mining  leases  which  were  in  existence 
when  the  statute  was  passed,  and  enacts 
that  as  a  general  rule  the  lessee  may  de- 
duct from  the  rent  royalties  or  dues  pay- 
able by  him,  one-half  of  any  rate  imposed 
upon  him,  but  the  exception  is  intro- 
duced, that  where  the  lessee  has  specifi- 
cally contracted  to  pay  the  rates  in  the 
event  of  the  abolition  of  the  exemption, 
the  contract  between  him  and  the  lessor 
shall  hold  good.     Li  my  opinion  we  must 
give  due  effect  to  the  words  '*  specifically 
contracted ;"  and  I  understand  the  mean- 
ing of  the  8th  section  to  be  that  when 
the  contract  existing  at  the  time  of  the 
passing  of  the  Act  is  general  only,  that 
is,  when  the  tenant  is  liable  to  all  rates 
and  taxes,  and  is  to  pay  to  the  lessor  a 
certain  rent  or  royalty,  he   is  to  be  at 
liberty  to  deduct  one-half  of  the  rates 
imposed  upon  him  by  virtue  of  the  sta- 
tute ;  but  that  if  the  parties  to  the  lease 
have  in  direct  terms  provided  for  the 
contingency  of    the  Legislature  taking 
away  thJ9  exemption,  the  lessee  shall  be 
liable  to  pay  the  whole  of  the  rent  and 
royalty  as  he  did  before  the  statute  was 
passed.     I  think  that  in  order  to  exempt 
the  lessor  from  the  deduction  of  one-half 
the  rate  the  contract  of  demise  must  con- 
tain some  specific  reference  to  the  pos- 
sible abolition  o£  the  exemption  by  Par- 
liament, and  that  when  no  such  reference 
is  inserted,  and  the  language  is  general, 
as  in  the  lease  before  us,  it  cannot  be 
said  that  a  specific  contract  exists  within 
the  meaning  of  the  8th  section.     It  is 
possible     that    this    construction    may 
operate  contrary  to  the  intention  of  the 
parties ;  but  the  Legislature  has  chosen 
to  engraft  upon  existing  contracts  of  de- 
mise a  very  plain  enactment,  and  to  this 
enactment    we    must    give    its    proper 
effect  *'  (4). 

Here  the  Legislature  enacts  that  in 
future  certain  things  are  to  be  subject  to 
the  provisions  of  an  earlier  Act,  as  if 
they  were  expressly  mentioned  therein. 
It  deals  with  the  rateability  of  iron  mines 
in  a  peculiar  way ;  it  does  not  impose  a 
new  liability,  but  merely  brings  the  pro> 

(4)  46  Law  J.  Kep.  Q.B.  at  p.  97 ;  &  c  Um 
Bep.  8  Q.B.  Div.  288. 


Digitized  by 


Google 


MICHAELMAS  1877  lo  MICHAELMAS  1878. 


yOL.  47.] 

Cialoner  v.  Bolckow,  KL, 
periy  within  the  older  eoaotment.  Thus 
the  word  "exemption"  acquires  a  cer- 
tain degree  of  appropriateness.  The  8th 
section,  says  that  as  an  abstract  matter  of 
right  the  rate  shonld  ^11  equally  upon 
the  owner  and  the  occupier  ;  but  talong 
it  as  possible — for  the  matter  has  fre- 
quently been  a  matter  of  discussion — 
that  parties  to  leases  may  have  foreseen 
the  change  in  the  law,  and  inserted  cove- 
nants that  if  the  exemption  should  be 
removed  the  lessee  should  himself  pay 
the  rate,  all  such  covenants  are  excepted 
from  the  operation  of  the  Act. 

Now  it  appears  to  me  that  the  mean- 
ing of  the  word  "  specific  "  is  the  reverse 
of  "general."  You  cannot  give  to  a 
general  covenant  the  force  of  a  specific 
agreement  with  regard  to  a  particular 
tax,  and  a  covenant  in  a  lease  to  pay 
"all  taxes,  rates,  assessments,  charges 
and  impositions  whatsoever,"  cannot  be 
regarded  as  a  "specific"  covenant.  I 
therefore  conclude  that  this  lease  con- 
tains nothing  equivalent  to  a  specific 
contract. 

The  question  was  asked  by  the  Soli- 
dtor-General,  how  could  the  contingency 
of  the  existing  law  by  the  passing  of  this 
Act  of  Parliament  be  provided  for  other- 
wise than  by  the  words  actually  used. 
I  answer  that  it  might  have  been  pro- 
vided for  by  a  covenant  to  pay  all  rates, 
<!bc.,  charged  or  hereafter  to  be  charged, 
"particu&ly  all  parochial  rates  which 
may  be  imposed  by  the  Legislature 
having  a  tendency  to  bring  the  property 
within  the  statute  of  Elizabeth."  I  also 
think  that  the  words,  "  in  the  event  of 
the  abolition  of  the  said  exemption" 
point  to  the  case  of  parties  anticipating 
the  Legislature  doing  what  it  has  since 
done,  and  making  particular  provisions 
against  such  a  contingency.  These  con- 
siderations appear  to  me  sufficient  to 
shew  that  the  judgment  of  the  Court  of 
Appeal  was  right,  and  that  it  should  be 
affirmed,  and  the  appeal  therefrom  dis- 
missed vnth  costs. 

LoBD  Blackbubn. — I  am  entirely  of  the 
same  opinion.  The  case  turns  entirely 
upon  the  construction  of  the  8th  section 
of  the  Act,  and  mainly  of  the  words 
within  the  parenthesis.    I  cannot  think 
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the  question  quite  clear,  but  I  have  no 
doubt  or  hesitation  in  pronouncing  upon 
the  question  as  to  what  is  the  right  con- 
struction of  the  statute. 

The  Legislature  thought  it  right  to 
impose  poor  rates  upon  the  occupiers 
of  iron  mines  ;  but  it  seems  to  have  been 
pointed  out  that  in  many  cases  a  higher 
royalty  might  have  been  obtained  on 
account  of  the  existing  exemption  than  if 
the  occupier  was  ratable,  and  therefore 
they  divided  the  burden  between  the 
owner  and  the  occupier  in  the  case  of  all 
existing  leases.  It  was  also  known  that 
many  leases  contained  a  covenant  that 
the  lessee  should  pay  all  present  and 
future  rates,  and  that  the  alteration  of 
the  law  might  fall  hardlv  upon  the  land- 
lord where  the  rent  haa  been  calculated 
with  a  view  to  that  arrangement.  Some 
of  these  covenants  were  genera],  but 
others  expressly  provided  for  an  altera- 
tion of  the  law.  The  Legislature  accord- 
ingly made  a  kind  of  compromise.  The 
rate  was  divided  between  the  landlord 
and  the  tenant,  unless  it  had  been  "  spe- 
cifically contracted "  that  in  case  of  jdie 
exemption  being  abolished  the  former 
should  be  entirely  exempted. 

I  have  arrived  at  the  conclusion  that 
the  a^preement  in  the  present  case  is  not 
a  specific  contract,  and  I  therefore  asree 
in  the  unanimous  opinion  of  the  Judges 
in  both  the  Courts  below. 

LoBO  GoBDON  concurred. 

Judgment  appealed  from  affirmed, 
and  appeal  dismissed  vnth  costs. 


Solicitors— -W.  C.  Hall,  agent  for  Frere  &  Co., 
for  appellant ;  Van  Sandau  &  Cnmming,  agents 
for  J.  T.  Belk  &  Pftrrington,  Middlesborough 
for  respondent. 
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[IN  THE  COURT  OF  APPEAL.] 
Ml    2  I  ^^^'^^^  ^*  BURNS  &  MAC  IVER.* 

Ship  and  Shipping — Non-delivery  of 
Cargo — Cargo  damaged  by  inherent  Vice — 
Bight  of  Captain  to  sell  at  an  intermediate 
Port — Duty  of  Captain  to  give  Notice  to 
Shipper, 

In  an  action  against  a  shipowner  for 
non-delivery  of  a  cargo  of  muize,  which  had 
become  heated^  and  was  sold  by  the  defen* 
dants  at  an  intermediate  port  during  the 
voyage,  the  jury  found  that  the  cargo  was 
damaged  by  its  own  inherent  vice ;  that  it 
was  impossible  for  the  defendant  to  carry  it 
to  the  port  of  destiwition  ;  thai  the  sale  was 
what  a  prudent  man  would  have  done 
imder  the  circumstances ;  but  that  there  was 
no  such  urgent  necessity  for  the  sale  as  to 
give  no  time  or  opportunity  to  give  notice  to 
the  plaintdfff  the  owner  of  the  cargo : — 

Held,  on  these  findings,  that  the  defen- 
dant liod  no  right  to  sell  without  the  plains 
tiff*s  consent,  and  that  the  action  would 
Ue. 

This  was  an  appeal  from  a  judgment 
given  at  the  trial  before  Baron  Hnddle- 
ston. 

The  plaintiff  is  a  merchant  oarrjing  on 
basiness  in  London,  and  the  defendants 
are  shipowners  at  Inverpool.  The  plaintiff 
by  his  agent  caused  to  be  shipped  on 
board  the  defendants'  steamship  Sidon 
489  quarters  of  Indian  com  or  maize  to 
be  carried  from  Constantinople  to  Liver- 
pool. 

The  bill  of  lading  described  the  maize 
as  **  shipped  in  good  order  and  condition^ '' 
"  to  be  deliver^  in  like  good  condition 
at  Liverpool/'  certain  perils  excepted. 

The  vessel  sailed  on  the  1st  of  March, 
and  arrived  at  Smyrna,  where  she  had 
liberty  to  call,  on  the  8rd  of  March.  On 
arrival  there  the  maize  was  found  to  be 
in  a  heated  and  dangerous  condition. 
The  master  of  the  vessel  had  it  examined 
by  a  surveyor  on  the  10th  of  March,  and 
in  consequence  of  his  report  discharged  it 
into  lighters.  Afterwards  the  Sidon  filled 


*  Coram  Bramwell,  L. J. ;  Baggallay,  L.  J. ;  and 
Smtt,LJ. 


up  with  other  carg0|  and  proceeded  on 
her  voyage. 

The  defendants'  agent  at  Smyrna  in- 
formed the  agent  of  the  plaintifE  at  Con- 
stantinople by  telegraph  of  what  had 
occurred,  and  the  plaintiff  replied  that  he 
wished  the  grain  brought  on  to  Liverpool 
by  the  Sidon,  but  offered  to  pay  the  ex- 
pense of  any  measures  the  captain  might 
take  to  cool  it.  A  second  survey  was 
made  on  tiie  11th  of  March,  and  the 
plaintifiE  was  again  communicated  with, 
but  declined  all  responsibility  with  re- 
spect to  the  unloading  the  cargo,  and 
ordered  it  to  be  forwarded  to  Liverpool. 
The  plaintiff's  agent  endeavoured  to  make 
arrangements  for  forwarding  the  maize 
by  some  other  vessel,  but  was  unsuccess- 
ful, and  a  third  survey  of  the  cam)  was 
made  on  the  27th  of  March  by  Lloyd's 
agent  at  Smyrna,  who  reported  un- 
favourably, and  recommended  an  imme- 
diate sale. 

The  defendants'  agent  at  Smyrna 
thereupon  telegraphed  to  the  plaintiff's 
agent  at  Constantinople:  "Have  hdd 
survey  which  reports  grain  unfit  for  ship- 
ment^ and  which  will  be  sold  to-morrow 
by  public  auction  for  benefit  of  whom  it 
may  concern." 

To  this  the  following  answer  was  re- 
turned on  the  28th  of  March : — 

"Shippers  protest  strongly  against 
sale  of  grain.  Want  stuff  to  remain  in 
lighters  until  th^y  come  down  per- 
sonally." 

Notwithstanding  this  telegram,  the 
cargo  was  put  up  to  public  auction  on 
the  28th  of  March,  and  sold  to  one 
Buscowitch  for  a  sum  of  771  Ss.  The 
agent  of  the  shippers  arrived  at  Smyrna 
on  the  29th  for  the  purpose  of  inspecting 
the  maize ;  and  found  that  it  had  been 
already  sold. 

Buscowitch  dried  the  cargo  and  sold  it 
at  a  profit  of  20L 

The  present  action  was  brought  by  the 
plaintiff  for  non-delivery  and  wrongful 
sale  of  the  maize. 

The  defendants  denied  that  the  maize 
was  shipped  in  good  condition,  and 
justified  the  sale  on  the  ground  that  at 
Smyrna  it  was  found  to  be  in  snch  oo^ 
dition  from  its  own  inherent  vice,  and 
from  causes  within  the  exertions  in  the 
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bill  of  ladiDjg^,  that  its  farther  transport 
was  impossible,  and  its  presence  on  board 
the  ship  dangeroas  to  Uie  ship  and  their 
cargo. 

They  also  made  a  counter-claim  for 
damages  for  the  wrongful  shipping  by 
the  pkdntiff  of  maize  which  he  knew  to 
be  in  a  dangerous  condition,  and  for 
freight  ^0  rata.  Subject  to  such  counter- 
claim they  admitted  that  a  sum  of 
111,  3«.  was  due  from  them  to  the  plain- 
tiffs in  respect  of  the  nett  proceeds  of  the 
sale  of  the  maize  at  Smyrna. 

At  the  trial  before  Huddleston,  6.,  in 
answer  to  questions  put  to  them  by  the 
learned  Judge,  the  jury  found  among 
other  things  that  the  damaged  state  of 
the  maize  at  Smyrna  was  due  to  its  being 
shipped  in  bad  condition. 

That  it  was  impossible  to  carry  the 
com  on  to  Liyerpool  in  the  Sidon. 

That  the  defendants  did  what  prudent 
men  would  think  most  reasonable  to  be 
done  under  the  circumstances. 

That  no  substantial  portion  of  the 
cargo  could  have  arrived  in  England  as 
Indian  com. 

That  the  sale  was  not  of  such  urgent 
necessity  as  to  leave  no  time  or  oppor- 
tunity to  give  notice  to  the  merchant. 

On  these  findings  judgment  was  en- 
tered for  the  plaintiff  on  the  claim  for 
771.  8«.,  and  it  was  agreed  that  if  the  sale 
was  wrongful,  twenty  per  cent,  on  this 
amount  would  be  a  reasonable  addition 
by  way  of  damages. 

Judgment  was  also  given  for  the  plain- 
tiff on  the  counter-claim. 

From  the  above  judgment  the  plaintiff 
now  appealed,  claiming  to  be  entitled  to 
damages  beyond  the  772.  3«.  The  defen- 
dants gave  notice  of  a  cross  appeal  with 
respect  to  the  counter-claim. 

Watkin  WilUama  and  Macleodf  for  the 
plaintiff. — The  captain  of  the  vessel  is 
bailee  of  the  cargo  for  the  owner,  and 
may  not  sell  unless  it  is  impossible  to 
obtain  the  owner's  consent.  Here  the 
jury  by  their  findings  have  shewn  that 
it  was  not  impossible  to  communicate 
with  the  owner  of  the  cargo  before  sell- 
ing, and  therefore  the  sale  was  wrongful 
^—The  OoheqtUd  Marine  Insurance  Oompamf 
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V.  Barteaux  (1) ;  Tromon  v.  Dent  (2)  ; 
The  Avstrdlasian  Steam  Navigation  Oovn-' 
jpany  v.  Morse  (3). 

Uharles  Bussell  and  TTarr,  for  the  defen- 
dants.— The  captain  of  a  vessel  is  not 
merely  an  ordinary  bailee  of  the  goods ; 
he  is  more.  He  is  agent  to  do  vmat  is 
expedient  for  the  benefit  of  all  concerned. 
The  extent  of  his  authority  depends  upon 
circumstances,  and  on  the  findings  of  the 
jury  he  would  have  been  entitled  to  sell 
even  if  the  owner  had  been  commu- 
nicated with  and  had  refused  his  consent. 
Tronson  v.  Dent  (2)  is  not  applicable  to 
this  case,  for  there  the  damaged  goods 
could  have  been  carried  to  their  destina- 
tion in  a  merchantable  state.  Notara  v. 
Henderson  (4)  shews  that  the  duty  of  the 
shipowner  to  the  owner  of  the  goods  is 
put  too  high  on  the  part  of  the  plaintiff. 
See  also  The  Oratitudine  (5). 

[Bbbtt,  L.  J. — The  strongest  case  you 
have  to  meet  is  that  of  The  AustrcUasicm 
Steam  Navigation  Oomptmy  v.  Morse  (3).] 

In  that  case  there  was  no  finding  by  Uie 
jury  that  the  sale  under  all  the  circum- 
stances  was  expedient.  As  to  the  counter- 
claim, the  defendants  claim  as  for  a  breach 
of  a  warranty  that  the  goods  were  fit 
to  be  shipped — Brass  v.  MaiHand  (6)  ; 
Pearson  v.  Winsor  (7)  ;  Parsons  on  Shyp^ 
pvng^  p.  256 ;  Storey  on  Baitmenis,  sects. 
562,  563 ;  AngeU  on  Carriers,  201  note. 
The  defendants  also  claim  freight  pro  rata 
-^The  Sohlamsten  (8). 

Watkin  WUUams,  in  reply.  —  Brass 
V.  MaUland  (6)  is  explained  and  fol- 
lowed in  Farrant  v.  Barnes  (9)  ;  the 
liability  of  the  shipper  in  such  cases  is  for 
negligence.  Here  there  was  no  know- 
ledge on  the  part  of  the  shippers  of  the 
danger,  and  no  negligence. 


(1)  Law  Bep.  6  P.O.  819. 

(2)  8  Moo.  P.O.  419. 

(3)  Law  Bep.  4  P.C.  222. 

(4)  39  Law  J.  Rep.  Q.B.  167,  and  41  Law  J. 
Rep.  Q.B.  158 ;  b.  c.  Law  Rep.  5  Q.B.  346  ;  and 
Law  Rep.  7  Q^B.  225. 

(5)  3  0.  Rob.  Adm.  Rep.  240,  at  p.  259. 

(6^  6  £.  &  B.  470 ;  s.  c  26  Law  J.  Rep.  Q.B.  49. 

(7)  2  Sprague,  35  (Admiralty  Court  of  Massa- 
chusetts). 

(8)  36  Law  i.  Rep.  Ad.  5 ;  s.  c.  Law  Rep. 
1  Ad.  &  E.  293. 

(9)  11  Com.  B.  Rep.  N.S.  553  ;  s.  c.  31  Law  J. 
Rep.  C.P.  137. 
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As  to  the  damages,  the  plaintilE  is  en- 
titled to  the  fall  amount  realised  by  the 
purchaser  of  the  com,  on  the  principle  of 
Armory  v.  Delamire  (10). 

[Bbamwbll,  L.  J.— 1  think  we  must  take 
it  that  the  defendants'  counsel,  veiy 
wisely,  agreed  that  if  the  sale  was  tortious 
twenty  per  cent,  should  be  added  to  the 
amount  reooyered.] 

Bbamwell,  L.  J. — I  am  of  opinion  that 
this  appeal  must  succeed.  The  plaintiff 
is  right  in  his  contention.  The  sale  of 
the  goods  was  tortious ;  for  my  view  of 
the  facts  is  this  : — 

The  goods  were  in  lighters,  and  the 
defendants  had  some  idea,  or  expectation, 
or  hope,  that  they  might  be  taken  on  by 
some  otiier  ship.  Th^t  hope  continued 
till  the  time  when  the  defendants  sent 
the  telegram  of  the  27th  of  March,  1876, 
which  was  as  follows: — ^**Have  held 
survey  which  reports  grain  unfit  for  ship- 
ment, will  be  sold  to-morrow  by  public 
auction  for  benefit  of  whom  it  may  con- 
cern." 

That  is  the  first  notice  given  to  the 
plaintiff  (that  is,  to  his  agent  at  Con- 
stantinople), that  the  maize  will  not  be . 
sent  on  but  will  be  sold.  The  defendants  ' 
give  him  notice  that  the  maize  will  be 
sold,  and  before  he  can  express  an 
opinion  or  raise  an  objection,  it  is  actually 
sold.  It  is  clear,  under  the  circumstances, 
that  the  defendants  had  no  authority  to 
sell.  But  the  difficult  presents  itself,  what 
were  they  to  do  P  I  don't  think  we  need 
give  a  general  answer  to  that  question, 
but  may  confine  ourselves  to  the  special 
circumstances. 

The  com  is  safe  in  lighters ;  and  the 
jury  have  found  that  there  was  no  urgent 
necessity  for  a  sale.  The  defendants 
mighty  therefore,  have  asked  whether  they 
should  sell  or  not.  If  ihe  plaintiff  re- 
fused to  allow  a  sale,  and  gave  no 
.directions,  the  defendants  would  have  to 
dispose  of  it  somehow  at  the  plaintiff's 
cost  and  risk,  and  not  at  their  own.  But 
they  gave  the  plaintiff  no  opportunity  of 
deciding,  and  it  cannot  be  said  that  the 
maize  was  sold  under  the  legitimate 
powers  of  the  captain  of  the  vessd. 

(10)  1  Sm.  Ii.C.  816. 


The  next  question  is,  what  are  the 
damages  P  The  measure  of  them  is  not 
what  was  realized  by  the  sale,  but  what 
the  goods  would  be  worth  to  the  owner  if 
they  had  not  been  sold.  I  am  by  no 
means  sure  that  if  the  question  had  been 
left  to  the  jury  they  would  have  found 
that  the  maize  was  of  greater  value  than 
the  sum  it  actually  fetched.  Probably, 
however,  they  might;  and  when  Mr, 
Watkin  Willmms  proposed  to  take  the 
opinion  of  the  jurv,  so  as  to  predude 
questions  from  arising  afterwards,  the 
damages  were  agreed  at  1002.  If,  there- 
fore, the  sale  was  tortious,  it  follows  that 
the  damages  must  be  increased  to  that 
amount. 

As  to  the  counter-claim,  the  statement 
is  such,  that  if  there  were  a  warranty  in 
point  of  law  that  the  goods  were  in  a 
state  which  made  them  aafe  for  shipment, 
that  is,  that  they  could  be  safely  earned, 
the  facts  are  sufficiently  stated  to  shew  a 
breach  of  the  warranty.  But  I  am  of 
opinion  that  there  was  no  such  wananiy. 
We  might  admit  Brcus  v.  McUUemd  (6) 
to  be  good  law,  and  yet  say  that  it  does 
not  govern  this  case.  For  the  quality  of 
^  the  article  tendered  for  shipment  was  as 
well  known  to  the  shipowner  as  to  the 
shipper.  I  am,  therefore,  of  opinion  that 
there  was  no  such  warranty,  and  on  that 
ground  the  counter-claim  £Bkils.  As  to  the 
claim  for  freight  pro  rata^  it  is  pretty 
well  established  that  the  diipowner  has 
no  claim  to  it  except  where  the  original 
voyage  is  given  up  by  consent  and  the 
goods  unloaded  by  consent  at  an  intw- 
mediate  port.  I  am  aware  of  the  dancer 
of  laying  down  a  general  rule ;  and  iSso 
that  to  this  there  may  be  exceptions ;  but, 
subject  to  such  exceptions,  i£at  is  in  my 
opinion  the  rule. 

Baqqallat,  L.J. — I  agree  as  regards 
the  question  whether  the  sale  was  wrcmg- 
ful  or  not.  In  order  to  justify  tiie  siSe 
under  the  circumstances,  there  must  be 
not  only  an  absolute  necessity,  but  an  in- 
ability to  communicate  with  the  owner  of 
the  cargo. 

This  is  laid  down  clearly  in  The 
AustrdUman  Bieam  NamgaHon  Oompanf 
V.  Morse  (3). 

As  to  the  possilnliiy  of  eommaniofttiiig 
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with  the  owner  of  the  cargo,  there  can  be 
DO  doubt  of  it,  for  certain  oommnnications 
were  made.  The  survey  by  Lloyd's 
sunreyor  was  communicated  to  him ;  and 
afterwards  the  second  survey.  But  the 
owner  gave  no  consent ;  on  the  contrary, 
he  sent  a  protest  against  selling,  and 
directions  for  forwarding  the  cargo.  If 
it  is  suggested  that  there  was  a  further 
notice  as  to  the  sale  on  the  29th  of 
March,  the  answer  is  that  it  was  a  notice 
that  there  would  be  a  sale  next  day. 
There  was  no  time  to  stop  the  sale,  and 
the  answer  to  the  message  did  not  arrive 
till  the  oarffo  had  been  sold.  It  is  clear, 
therefore,  3iat  the  sale  was  wrongful. 

I  entertain  some  doubts  as  to  what 
was  the  result  of  the  consent  of  the 
counsel  as  to  damages  after  the  verdict  of 
the  jury.  It  did  appear  to  me,  and  I 
have  my  doubts  about  it  stil],  that  what 
happened  was  this:  that  it  was  ag^reed 
that  supposing  the  sale  to  be  tortious,  and 
that  the  damages  ought  to  be  measured 
by  the  amount  realised  by  Buscovitch, 
then  twenty  per  cent,  was  to  be  added. 
If  that  view  were  right,  I  should  be  dis- 
posed to  think  77Z.  was  enough.  But  the 
rest  of  the  Court  take  a  different  view, 
and  think  that  1002.  is  the  proper  sum.  I 
therefore  yield  to  their  opinion. 

As  to  the  claim  of  freight  j>ro  rata,  I 
think  there  is  no  warranty  whatever  for 
such  a  claim ;  and  as  to  the  costs  in  the 
Court  below,  we  have  no  authority  to 
deal  with  them. 

Bbbtt,  L.J. — ^The  question  here  is, 
what  verdict  ought  to  have  been  entered 
on  the  findings,  and  we  must  assume  that 
those  findings  were  correct,  and  should 
look  at  the  evidence  merely  to  see  what 
is  the  meaning  of  the  findings. 

The  question  is,  had  the  captain  of  the 
vessel  authority  to  sell  P  Was  the  sale  a 
lawful  or  a  wrongful  sale  P  On  the  find- 
ings  we  must  take  it  that  the  goods  were 
perishable,  and  that  thev  had  an  inherent 
vice  at  the  time  when  uiey  were  shipped, 
which  was  the  sole  cause  of  their  perish- 
ing.  Before  they  got  to  Smyrna  they 
were  found  to  be  perishing,  and  at 
Smyrna  they  were  in  a  perishing  con- 
dition,  and  if  nothing  had  been  done 
they  would  have  entirely  perished.  The 
Vol..  47.-03.,  C.P.  &  ExcH. 
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sale  was  a  reasonable  sale,  so  far  as  the 
nature  and  condition  of  the  goods  was 
oonoemed.  But  it  was  a  sale  without  the 
consent  of  the  owner  of  the  maize,  and 
the  question  is,  whether  the  captain, 
under  such  circumstances,  and  having 
regard  to  another  circumstance  which  I 
will  mention  presently,  had  authority  to 
sell  the  cargo.  As  to  the  first  point  sug- 
gested, that  the  captain's  authority  to  sell 
is  to  be  measured  differently  according  as 
the  goods  were  perishable  by  their  own 
inherent  vice,  or  became  so  through  the 
perils  of  the  sea,  I  can  see  no  ground 
for  any  such  distinction ;  the  captain's 
authonly  to  sell  is  the  same  in  either  case. 
Prima  fcusie  there  can  be  no  doubt  the 
captain  has  no  such  authority.  But  he 
may  have  authority  to  sell  the  goods, 
under  certain  circumstances,  which  may 
arise  fix)m  something  happening  to  the 
ship;  or  horn  something  happening  to 
the  cargo  itself.  That  has  happened  in 
the  present  case.  But  the  law  looks 
with  jealousy  on  any  sale  by  the  captain 
without  the  consent  of  the  owner.  If  he 
does  BO  sell,  it  is  for  him  or  the  ship- 
owner to  shew  circumstances  of  such  a 
nature  as  to  give  him  authority,  and,  as 
a  general  rule,  he  has  no  such  authority 
unless  he  can  shew  that  there  was  urgent 
necessity  for  the  sale. 

Now  urgent  necessity  is  a  thing  which 
may  have  many  ingredients.  There  may 
be  nrffent  necessity  for  a  sale  on  the 
ground  that  the  goods  if  not  sold  would 
perish,  or  on  the  ground  that  if  not  sold 
they  would  have  to  be  warehoused  and 
kept  at  such  expense  that,  as  a  matter  of 
business,  it  would  be  wrong  to  keep  them, 
and  that  the  captain  has  no  means  of 
communicating  with  the  owner  so  as  to 
take  his  instructions.  But  it  seems  to  me 
that,  though  the  goods  are  perishable  and 
actually  perishing,  if  the  captain  has  a 
reasonable  opportunity  of  taking  the 
owner's  directions  before  the  goods  ac- 
tually perish,  or  before  there  comes  a 
strong  probability  of  their  perishing,  he 
cannot  sell  without  communicating  with 
the  owner  of  the  goods  and  obtaining 
his  directions.  And  if  he  does  obtain  such 
directions,  and  they  amount  to  a  refusal 
to  sell,  he  cannot  sell  contrary  to  the 
owner's  express  directions. 

4D 
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What  he  should  do  it  may  not  be 
expedient  to  enonciate  precisely.  Bnt, 
clearly,  he  has  no  right  to  sell.  He  has 
no  right  to  sell  after  receiving  directions 
to  the  contrary,  and  he  has  no  riffht  to 
sell  without  directions  to  do  so,  if  he  has 
an  opportunity  of  obtaining  such  direc- 
tions. The  jury  here  say  that  there  was 
no  such  urgent  necessity  for  a  sale  as  to 
giye  the  defendant  no  time  to  commu- 
nicate with  the  plaintiff  and  reoeiye  an 
answer.  Therefore,  the  present  case  is 
not  within  the  rule.  It  ought  to  be  re- 
marked, having  regard  to  the  case  in  the 
Pirivy  Council,  that  if  in  this  case  the 
question  about  urgency  had  not  been 
asked,  but  only  the  third  question,  the 
defendant  would  have  been  entitled  to 
succeed ;  it  would  have  been  taken  to  have 
included  the  question  whether  there  was 
time  to  have  communicated  with  the 
plaintiff  and  obtained  an  answer.  So  the 
particularity  of  the  questions  left  by  the 
learned  Judge  has  ousted  the  defendant 
of  his  defence. 

The  law  was  properly  laid  down  by  the 
Privy  Council,  and  though  their  decision 
does  not  bind  us,  we  are  always  glad  to 
follow  it.  The  law  is  laid  down  in  the 
case  of  The  Cargo  ex  Hamhv/rg  (11)  and  in 
The  Bonaparte  (12).  It  is  thus  stated  by 
Ejiight  Bruce,  L.J.,  in  the  latter  case, 
as  explained  in  The  Cargo  ex  Hambwg 
(11)  : — "  If  according  to  the  circum- 
stances in  which  he  is  placed  it  be  reason- 
able that  he  should — ^if  it  be  rational  to 
expect  that  he  may  obtain  an  answer 
within  a  time  not  inconvenient  with  re- 
ference to  the  circumstances  of  the  case, 
then  it  must  be  taken  upon  authority  and 
principle  that  it  is  the  duty  of  the  master 
to  do  so,  or  at  least  to  make  the  attempt." 

That  is  an  express  decision  that  the 
captain  must  communicate  with  the  owner 
of  the  goods. 

Then  in  the  AudrdUman  Steam  Nam" 
gation  Company  v.  Morse  (3)  in  a  most 
careful  and  elaborate  judgment.  Sir 
Montague  Smith  says:  "The  general 
principles  of  law  are  not  in  dispute,  viz., 
that  the  authority  of  the  master  of  a  ship 
to  sell  the  goods  of  the  absent  owner  is 


derived  from  the  necessiiy  of  the  Bitnation 
in  which  he  is  placed ;  and,  conseqaentiy, 
that  to  justify  his  thus  deeding  with  the 
goods  he  must  establiidi, — ^first,  a  necessity 
for  the  sale  ;  and  second,  inability  to  com- 
municate with  the  owner,  and  obtain  his 
directions.  Under  these  conditions  and 
by  force  of  them  the  master  becomes  the 
agent  of  the  owner,  not  only  with  the 
power,  but  under  the  obligation  of  acting 
for  him ;  buthe  is  not  in  any  case  *' — muek 
this  negative — "  entitled  to  substitute  his 
own  judgment  (not  for  the  judgmeni, 
but)  for  the  will  of  the  owner  in  the 
strong  act  of  selling  his  goods  where  it  is 
possible  to  ascertain  "  (not  his  judgment, 
but)  "  his  will." 

The  law  is  there  distinctly  and  rightly 
laid  down.  However  stupid  and  ob- 
stinate the  owner  may  be,  the  captain 
has  no  right  to  sell  the  goods  agsdnst  the 
owner's  will  more  than  any  oQier  man. 
If  he  has  time  to  ascertain  the  owner's 
will,  he  is  bound  to  communicate  with 
him;  and  if  he  does  not  the  sale  is 
wrongful.  The  captain  here  has  &iled 
to  shew  what  he  ought  to  shew ;  namely, 
that  there  was  so  urgent  a  necessity  as  to 
justify  a  sale  without  the  consent  of  the 
owner  being  applied  for. 

If  the  sale  was  wrongful,  the  amount 
for  which  the  goods  were  sold  at  the  in- 
termediate port  is  not  the  true  measure 
of  damages,  but  the  amount  of  the  injnry 
done  to  the  owner.  That  was  agreed  i^ 
1001. ;  and  the  agreement  is  binding. 
As  to  the  claim  for  freight  pro  ro/o,  it  is 
not  worth  discussing.  As  to  the  war- 
ranty, neither  Brass  v.  MaiUand  (6)  nor 
any  other  case  shews  that  there  is  a 
warranty  by  the  shipper  that  the  goods 
shipped  have  no  concealed  defects  at  tiie 
time  of  the  shipment. 

JiidgmerUfor  iheploMif. 


Solicitoro— Tatham,  OUein  &  Nadi,  for  pUiii- 
tiff ;  Field,  Roscoe  &  Co.,  agents  for  Batawa 
&  Co.,  Liverpool,  for  defendants. 


(11)  2M00.P.0.N.S.  289. 

(12)  8  Moo.  P.O.  459. 
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1878.   1  THB  BISHOP  or  ST.  alban's  and 
May  21.  j  others  v,  battsbsbt. 

Lease — Covenant  hy  Lessee  not  to  use 
Premises  as  a  "  Beer  Shop  " — Sale  of  Beer 
not  to  he  consumed  on  the  Premises — 
Breach-Forfeiture, 

The  defendant  was  assignee  of  a  leasey 
granted  in  1868,  which  contained  a  cove- 
nant  (inter  aUa)  that  the  lessee  would  not 
permit  a  certain  house  "  to  he  used  as  a 
heershop.**  The  defendojitf  who  carried  on 
the  husiness  of  a  grocer  at  this  house^  had 
subsequently  obtained  a  license  for  the  sale 
of  heer  to  he  consumed  off  the  premises  ^ 
and  in  purstumce  of  the  license  heer  was 
sold  on  the  premises^  hut  not  drunk 
thereon: — Held,  that  there  had  heen  a 
breach  of  the  covenant. 

Special  Case  stated  for  tlie  opinion  of 
the  Gonrt  hv  consent  of  the  parties. 

1.  Bj  indenture  made  the  7th  of  May, 
1818,  certain  trustees  demised  to  the 
Hajdock  Collieries  Industrial  Go-opera- 
tive Society  (Limited),  therein  called 
the  lessees,  their  successors  and  assigns, 
a  plot  of  ground  for  999  years,  at  the 
rent  of  lOL  10«.,  payable  quarterly. 

2.  By  the  said  lease,  the  lessees,  for 
themselyes,  their  successors  and  assigns, 
coTenanted  with  the  trustees,  their  heirs 
and  assigns  (amongst  other  covenants), 
as  follows ;  that  they,  the  lessees,  their 
successors  and  assigns,  would  not  *'  per- 
mit  any  house  or  houses  which  may  have 
been  erected  on  the  Said  premises  to  be 
used  as  a  beershop  or  public-house,  or 
any  theatre,  or  public  show  or  exhi- 
bition." 

3.  The  lease  contained  a  proviso  for 
re-entry  by  the  lessors,  in  case  the  lessees, 
their  su^ccessors  or  assigns,  should  not 
well  and  duly  keep  (amongst  others)  the 
above  covenant. 

4a,  All  the  estate  and  interest  of  the 
Said  tmstees  (the  lessors)  are  now  vested 
in  the  plaintiffs  by  divers  mesne  assign- 
ments. 

5.  All  the  estate  and  interest  of  the 
said  lessees  became  and  are  now  vested 
in  the  defendant  by  divers  mesne  assign* 
ments. 
"^  6.  Pursuant  to  one  of  the  covenants  in 


the  said  indenture,  certain  buildings,  con- 
sisting of  a  shop  and  bakehouse,  were, 
after  the  date  thereof,  erected  by  the 
lessees  on  the  said  plot  of  land. 

7.  The  defendant,  who  is  a  grocer  and 
baker,  carries  on  business  as  such  in  the 
aforesaid  shop  and  premises,  in  partner- 
ship with  his  brother,  Aaron  Battersby, 
ana  has  continued  to  do  so  ever  since  the 
premises  became  vested  in  him  as  afore- 
said. 

8.  In  the  month  of  September,  1876, 
the  said  Aaron  Battersby  duly  applied 
for  and  obtained,  in  pursuance  c^  11 
Geo.  4.  and  1  Will.  4.  c.  64,  an  excise  retail 
beer  license  for  the  sale  of  beer  to  be 
consumed  off  the  premises. 

9.  In  the  month  of  October,  1877,  Aaron 
Battersby  applied  for  a  renewal  of  the  said 
license,  and  on  the  11th  of  that  tnonth 
a  fresh  excise  beer  retailer's  license, 
headed  under  the  same  Acts^  and  in  the 
same  form  as  the  aforesaid  license  so  ob- 
tained by  him  in  September,  1876,  autho- 
rising and  licensing  him  to  continue  till 
thelOth  of  October  in  the  following 
year,  to  sell  by  retail  at  the  said  shop 
and  premises,  beer,  ale  and  porter,  to  be 
consumed  off  the  premises,  was  accord* 
ingly  duly  granted  to  him.  The  plaintiffs 
were  no  parties  to  the  granting  of  the 
said  license,  and  had  no  notice  of  the 
same. 

10.  The  said  Aaron  Battersby  and  the 
defendant,  from  the  date  of  the  granting 
of  the  said  license  in  September,  1876, 
down  to  the  12th  of  November,  1877,  in 
addition  to  carrying  on  their  ordinary 
business  as  grocers  and  bakers,  at  the 
said  shop  and  premises,  have  been  in  the 
habit  of  selling  there,  under  and  in  pur- 
suance of  the  said  several  licenses,  beer 
by  retail  to  be  drunk  and  consumed  off 
the  premises;  but  no  part  of  the  beer 
sold  by  them  at  the  said  house,  shop  or 
premises  has  ever  been  drunk  or  con* 
sumed  therein  or  thereon. 

11.  The  plaintlflb  have  brought  this 
action  for  recovery  of  the  possession  of 
the  aforesaid  shop  and  premises,  in  con- 
sequence of  the  foresaid  sale  of  beer 
thereat  by  retail,  on  divers  days  between 
the  11th  of  October  and  the  12th  of  No- 
vember, 1877,  contending  that  the  said 
acts  of  the  defendant  constitute  breaches 
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Bishop  of  St.  Albans  y.  Battersby,  Q.B. 
of  the  aforesaid  covenant,  and  caoses  of 
forfeiture  nnder  the  proviso. 

12.  The  defendant  contends  that  none 
of  the  said  acts  of  the  defendant  consti- 
tute a  breach  of  the  said  covenant,  or 
any  cause  of  forfeiture,  and  that,  under 
the  circumstances  hereinbefore  stated, 
the  plaintiffs  are  not  entitled  to  recover 
in  this  action. 

The  question  for  the  opinion  of  the 
Court  was  whether  any  of  the  said  acts 
of  the  defendant  in  October  or  November, 
1877,  constituted  a  breach  of  the  said 
covenant,  and  also  a  cause  of  forfeiture 
under  the  said  proviso,  such  as  to  entitle 
the  plaintiff  to  recover  possession  of  the 
premises. 

^  W.  0.  Harrison  (Charles  Botoen  with 
him),  for  the  plaintiff. — The  question  is 
whether  the  defendant  kept  a  "beer- 
shop  "  on  the  premises.  A  shop  is  de- 
fined to  be  a  place  for  the  sale  or  manu« 
&cture  of  goods;  and  where  a  house  is 
licensed  for  the  sale  of  beer,  and  beer  is 
sold  there,  the  house  becomes  a  shop  for 
the  sale  of  beer.  The  fact  that  the  house 
was  also  used  for  the  sale  of  grocery  does 
not  make  it  the  less  a  beershop. 

/.  Bighy,  for  the  defendant. — A  cove- 
nant of  this  kind  ought  to  be  construed 
strictly,  and  the  term  "beershop"  was 
generally  understood  at  the  time  when 
this  lease  was  entered  into  to  be  synony- 
mous with  "  beerhouse,"  that  is  to  say,  a 
place  where  beer  is  sold  to  be  drunk  on 
the  premises.  In  Burn's  Justice  of  the 
Peacey  vol.  i.  (edit.  13),  p.  64,  Tit.  "Ale 
House,"  it  is  said,  "  a  beerhouse  or  shop 
is  a  house  in  which  beer,  ale,  <jbc.  is  sold 
by  retail  to  be  drunk  or  consumed  on 
the  premises."  In  The  London  and  North- 
western Railway  Company  v.  Oarnett  (1), 
it  was  held  that  the  sale  of  beer  to  be 
consumed  off  the  premises  wafl  no  breach 
of  covenant  not  to  use  premises  as  a 
"  beerhouse."  See  also  Jones  v.  Bone  (2) 
and  Pease  v.  Cotes  (3). 

Under  11  Geo.  4.  and  1  Will.  4.  c.  64, 

(1)  39  Law  J.  Rep.  Ohanc  26 ;  8.  c.  Law  Rep, 
9  Eq.  26. 

(2)  39  Law  J.  Rep.  Chanc.  406 ;  8.  c  Law  Rep. 
9  £q.  674. 

SI  36  Law  J.  Rep.  Chanc.  67 ;  s.  c.  Law  Rep. 
.  688. 


a  license  to  sell  beer  by  retail  enaUed 
the  party  licensed  to  sell  for  consumption 
on  sfl  well  as  off  the  premises ;  the  law, 
however,  was  altered  by  4  &  5  WilL  4. 
c.  85.  s.  15,  which  stated  that  a  lioense 
granted  under  the  former  Act,  without  a 
certificate  of  good  character,  should  not 
authorise  the  sale  of  beer  to  be  consumed 
on  the  premises.  The  license  here  did 
not  authorise  the  drinking  of  beer  on  the 
premises  to  which  the  terms  "  beerhouse  " 
and  "  beershop "  have  been  equally  ap- 
plied, and  the  object  of  the  parties  mani- 
festly was  to  prevent  the  noise  and  nui- 
sance which  might  be  occasioned  to  the 
premises  by  persons  assembling  to  drink 
thereon. 

Harrison  replied. 

CocKBURN,  L.C.J. — I  quite  agree  with 
one  part  of  Mr.  Digby*s  contention,  viz., 
that  we  must  interpret  the  meaning  of 
the  words  used  in  the  covenant,  according 
to  the  sense  in  which  they  were  under- 
stood at  the  time  when  the  lease  was 
made.  If,  at  that  time,  there  had  been  no 
such  thing  as  a  beershop  in  contradis- 
tinction to  a  "  beerhouse,"  I  should  have 
agreed  with  the  view  put  before  us  on 
behalf  of  the  defendant.  At  the  time, 
however,  when  this  lease  was  granted  a 
different  state  of  things  had  arisen  io 
what  existed  before,  namely,  a  house  used 
exclusively  for  the  sale  of  beer  to  be 
drunk  off  the  premises,  and  the  term 
"beershop"  is,  in  my  opinion,  large 
enough  to  embrace  such  a  place.  Such 
a  construction  is  I  think  in  accordance 
with  the  intention  of  the  Legislature, 
and  it  is  not  for  us  to  cut  down  the 
meaning  of  a  word  used  by  the  parties  to 
a  contract,  although  such  a  sale  of  beer 
as  this  may  not  nave  been  intended  to 
have  been  embraced.  Accordingly  I  am 
of  opinion  that  our  judgment  should  be 
for  Vie  plaintiffs. 

Mbllob,  J. — I  quite  agree  with  ike 
opinion  expressed  by  the  Lord  Chief 
Justice.  The  term  used  must  I  think 
be  interpreted  so  as  to  prevent  the  sale 
of  beer  at  all,  even  though  the  beer  sold 
was  not  to  be  consumed  on  the  premises. 
As  this  is  a  case  of  forfeiture  I  am  sonj 
for  the  consequences  so  far  as  the  de* 
fendant  is  concemed|  that  is  to  say,  i^ 


Digitized  by 


Google 


Vol.  47.] 

Bishop  of  St.  Albans  y.  Battmby,  Q^B. 
iho  latter  was  under  the  honest  belief  that 
he  was  acting  within  the  terms  of  his 
lease ;  bat,  as  I  am  foroed  to  the  conclu- 
sion that  the  lease  has  been  forfeited  by 
the  conduct  of  the  defendant,  my  judg- 
ment must  be  in  &your  of  the  plaintiffs. 

Judgmmiifor  the  plamHffs. 


Soliciton— Lee  &  Brodie,  for  plaintiift ;  Maples, 
Teesdftle  &  Ck>.,  agenta  tot  E.  S.  Oppenheim, 
St  Helens,  for  defendant. 
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.   LEEDEB. 
BOEGUET. 


1878. 

May  20. 
June  7. 

Executor  de  son  Tort — Intestacy — Com- 
pvlsory  Vacation  cf  Premises — Removal  of 
Goods  by  Widaio  and  Auctioneer  before 
Administraiion — Action — Liability, 

B.  was  manager  of  some  iron  works,  and 
as  sueh  Uved  in  a  house  in  the  neighhowr* 
hood,  B.  died  intestate  and  insolvent  on 
ike  22nd  of  June,  1877.  BhoHly  after  his 
decease  OAid  before  letters  of  administration 
could  be  taken  out,  the  widow  was  required 
to  vaccUe  the  premises,  and  it  became  neces- 
sary  to  remove  the  furniture  which  belonged 
to  the  deceased.  Accordingly,  part  of  it 
was  taken  by  her  to  a  smaller  house,  and 
afterwards  purchased,  and  the  residue  were 
removed  to  an  auctioneer's  premises  and 
afterward  sold  by  auction.  The  proceeds 
of  the  auction,  as  well  as  the  valuation 
price  cf  the  goods  retained  by  the  widow, 
were  duly  handed  over  to  the  adminis- 
trator appointed  after  the  removal  and  be- 
fore the  sale.  Actions  having  been  brought 
both  against  the  widow  and  the  auctioneer, 
charging  them  respectively  as  executors  de 
son  tort, — Held,  that  they  were  not  Uahle, 
on  the  ground  that  there  had  been  no 
wrongful  intermeddling  with  the  assets,  or 
dealing  with  them  in  such  a  way  as  denoted 
an  usurpation  of  the  functions  of  an  exe- 
outor. 

These  actions  were  tried  before  Lush, 
J.,  at  the  Cardiff  Spring  Assizes,  and  now 
eame  on  to  be  heard  on  further  consi- 
deration.   The  facts  and  arguments  suffi* 


oiently  appear  in  the  written  judgment 
of  the  learned  Judge. 

B.  T.  WUlianu  and  Rowlands,  for  the. 
plaintiff. 

Mclntyre,  Arthur  WUUams  and  Lewis, 
for  the  defendants. 

Our.  ado.  vult. 

On  June  7  the  following  judgment 
was  delivered : — 

Lush,  J. — These  actions  were  brought 
to  charge  the  defendants  respectiyely  as 
execut(m  de  son  tort  of  one  Al&ed  JBor- 
guet,  the  late  husband  of  the  defendant 
in  the  second  action,  under  the  following 
circumstances. 

The  deceased  was  manager  of  the 
spelter  works  of  Messrs.  Vivian  &  Sons, 
of  Swansea,  and  in  that  capacity  he  lived 
in  a  house  of  Messrs.  Vivian  in  the  neigh, 
bourhood  of  the  works,  which  had  been 
appropriated  to  persons  occupying  his 
position.  He  died  intestate  and  msol- 
vent  on  the  22nd  of  June,  1877.  Shortly 
after  his  decease  and  before  administra- 
tion could  be  taken  out,  the  widow  was 
required  to  remove  from  the  premises  of 
Messrs.  Vivian,  in  order  to  make  way  for 
the  succeeding  manager ;  and  it  was  ne- 
cessary to  dispose  in  some  way  or  other 
of  the  furniture.  By  direction  of  a  soli- 
citor, acting  either  for  her  or  for  Mr. 
Nettle,  who  subsequently  took  out  ad- 
ministration (it  did  not  distinctly  appear 
which),  part  of  the  furniture  was  re- 
moved to  a  small  house  which  the  widow 
had  taken,  and  which  furniture  she  in- 
tended to  buy  for  her  own  use,  and  the  re- 
sidue  was  taken  to  the  sale-rooms  of  the 
defendant  Leeder,  an  auctioneer.  Leeder 
effected  the  removal  of  both  portions,  and 
in  expectation  of  administration  being 
shortly  taken  out,  he  by  direction  of  the 
same  solicitor  advertised  the  furniture 
in  his  sale-room  to  be  sold  by  auction  on 
the  19th  of  July. 

Difficulties  afterwards  occurred  in  re- 
spect to  the  administration.  The  widow 
renounced,  and  in  the  end  Mr.  Nettle, 
who  had  in  the  first  instance  refused  to 
undertake  the  responsibility,  consented 
to  become  administrator,  and  letters  of 
administration  were  granted  to  him  on 
the  3rd  of  August.    In  consequence  of 
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Peters  v.  Leeder, 

this  delay,  the  sale  which  Leeder  had  ad- 
vertised for  the  19th  of  July  was  sus- 
pended, and  the  goods  remained  in  his 
sale-rooms  till  the  10th  of  August,  when 
they  were  sold,  by  auction,  by  him  under 
the  instructions  of  the  administrator. 

An  inventory  and  valuation  of  the 
whple  of  the  furniture  had  been  made  by 
Leeder  before  the  date  of  letters  of  ad- 
ministration, and  afterwards  the  widow 
paid  the  solicitor,  who  then  acted  for  the 
administrator,  the  valuation  of  the  goods 
which  she  had  taken.  Leeder  also  paid 
over  to  him  the  proceeds  of  the  goods 
sold  by  him. 

On  the  11th  of  July,  before  it  was  as- 
certained  who  would  administer  to  the 
estate,  these  actions  were  brought — the 
one  against  Leeder,  charging  him  as  exe- 
cutor de  son  tort,  by  reason  of  his  having 
removed,  valued  and  advertised  the  goods 
for  sale ;  and  the  other  against  the  widow, 
in  respect  of  her  having  ^received  into  her 
possession  and  used  me  portion  of  the 
furniture  which  she  intended  to  purchase, 
and  which  she  afterwards  did  purchase 
and  pay  for  as  above  stated.  The  ques- 
tion is,  whether  such  a  dealing  with  the 
assets,  under  the  circumstances  above 
described,  constitutes  both  or  either  of  the 
defendants  an  executor  de  son  tort, 

1  am  of  opinion  that  it  does  not.  An 
executor  de  son  tort  is  "  one  who  takes 
upon  himself  the  office  by  intrusion,  not 
being  so  constituted  by  the  deceased,  nor 
for  want  of  such  constitution  substituted 
by  the  Court  to  administer."  (See  WiU 
Hams  on  Executors^  cap.  5.) 

The  definition  implies  a  wrongful  in- 
termeddling with  the  assets,  a  dealing 
with  them  in  such  a  way  as  denotes  an 
usurpation  of  the  functions  of  an  exe- 
cutor, an  assumption  of  authority  which 
none  but  an  executor  or  administrator 
can  lawfully  exercise.  It  is  obvious  that 
it  is  not  every  intermeddling  with  the 
goods  of  the  deceased  which  is  wrongful. 
Acts  which  are  not  destructive  of  the 
property,  and  which  do  not  otherwise 
amount  to  a  conversion  of  goods,  are 
wrongful  or  not  according  to  the  intent. 
Milking  the  cows,  feeding  the  horses, 
locking  up  the  goods,  doing  repairs,  and 
snch  like  acts,  if  done  as  an  assertion  of 
dominion  and  act  of  ownership,  would 


be  wrongful ;  if  as  an  act  of  neoeesil^  or 
an  office  of  kindness  and  charity,  would 
be  meritorious.  So  the  removing  and 
holding  possession  of  the  goods,  if  done 
for  the  purpose  of  keeping  them  in  safe 
custody  till  a  lawful  representative  should 
appear,  is  rightful ;  if  for  the  purpose  of 
making  away  with  thexh^  is  wrongfiiL 

S3e  "  Godolphin,"  part  2.  c.  8.  ss.  3,  6.) 
d  in  case  of  necessity,  a  stranger  may 
even  sell  part  of  the  goods  or  collect  suf- 
ficient of  tiie  debts  for  the  purpose  of  bury- 
ing the  deceased,  without  being  chargeable 
as  executor  de  son  tort,  (See  the  autho- 
rities 1  WtUiams  on  Emecwtors^  c.  5.)  In 
the  present  case  the  removal  of  the  fur- 
niture firom  the  residence  of  the  deceased 
to  some  place  of  deposit  was  a  iiQcessity. 
If  that  necessity  had  not  existed,  the 
widow  would  have  been  guilty  of  no 
wrong  by  remaining  there,  and  nsing  the 
furniture  as  before,  until  an  administra- 
tor should  be  appointed ;  nor  would  the 
quality  of  her  acts  have  been  altered  if, 
being  obliged  to  remove,  she  had  taken 
all  tiie  furniture  to  another  house  and 
used  it  there.  As  her  house  would  not 
contain  the  whole,  it  was  neoessaiy  to 
place  a  portion  of  it  somewhere  else,  and 
as  it  was  known  that  everything  would 
have  to  be  sold,  the  most  reasonable 
course  was  to  take  it  direct  to  a  sale- 
room. If  the  defendant  Leeder  had  acted 
upon  the  advertisement,  and  sold  the 
goods  in  his  possession  at  the  time  ad- 
vertised, that  would  have  been  a  tortuous 
act,  which  would  have  made  him  liable 
as  executor  de  son  tort.  But  he  did  not 
sell,  or  attempt  to  sell.  When  it  appeared 
no  administration  could  be  taken  out  by 
the  19th,  the  day  fixed  for  the  sale,  he 
postponed  the  sale  and  did  not  hold  the 
auction  till  he  was  lawfully  authorised  to 
do  so.  I  am  satisfied  upon  the  evidence 
that  his  intention  throughout  was  to 
hold  the  goods  at  the  disp^vJ  of  the  per- 
son who  should  become  administratori 
and  that  his  making  a  valuation  and  ad- 
vertising the  goods  for  sale,  although  it 
afforded  evidence  which  if  unexplained 
might  have  made  him  liable,  was  nothing 
more  than  a  preparation  for  a  contem- 
plated legal  sale — a  sale  which  it  was 
known  must  take  place  as  soon  as  admi* 
nistration  should  have  been  granted. 
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I  am  equally  satisfied  ihat  the  widow 
never  intended  to  claim  as  her  own  the 
famitnre  which  she  took,  but  that  her 
intention  was  to  purchase  and  paj  for  it 
as  soon  as  there  was  a  representative 
capable  of  selling. 

The  acts  done  by  the  defendants  with 
such  an  intention  do  not  in  my  opinion 
render  either  of  them  liable  as  an  execu- 
tor de  6<m  tort. 

My  judgment^  therefore,  paust  be  for 
the  defendant  in  each  action  with  costs. 

Judgment  for  the  def&ndwnU. 


Solicitors— Hacon  &  Tomer,  agents  for  G.  H. 
Glasoodine,  Swansea,  &r  plaintiff;  Orowder, 
Anstie  &  Vizard,  agents  for  Brovm,  Collins  & 
Wood,  Swansea,  for  defendants. 


1878. 
May  10, 
June  7, 


;•} 


CALAMIKUS    V.    THE    DOWLAIS 
IRON  COMPANY  (LIMITED). 


Ship  a/nd  Shipping — Contract  for  Iron 
to  he  delivered  during  specified  Months — 
Equal  Monthly  Quantitufs — Action  for  Be- 
murrage. 

The  defendants  contra>cted  to  htM/  from 
the  plaintiff  from  5,000  to  6,000  tons  of 
iron  ore  J  to  he  delivered  at  Owrdiff  *^  during 
the  months  of  Jwne,  July,  August  and 
September y  It  appeared  from  the  cor^ 
respondence  hetiveen  the  pa/rties  which  led 
to  the  contract  that  the  plavntiff  had 
arranged  with  correspondents  ai  Oarthd" 
gena  for  the  supply  a/nd  shipment  of  the 
are.  By  the  2Sth  of  July  4,623  tons  of  ore 
were  delivered  to  and  accepted  hy  the  de- 
fendants^ and  on  the  29th  of  July  the  Nero 
arrived  vnth  767  tons  more,  notice  ai  the 
the  samve  time  being  given  to  tJie  defenda/nts 
of  her  readiness  to  discharge.  There  was 
ccnsiderdble  delay  in  discharging  t?^e  Nero, 
she  hoAoing  made  an  eosceptionaUy  short 
voyage^  amdfor  her  detention  heyond  the  lay 
daySf  the  plamtiff  had  to  pay  demurrage 
to  the-extmt  of  1502.,  which  he  now  sought 
to  recover  from  the  defendants.  The  jury 
fotmd  that  the  tender  was  a  reasonable  one, 
hut  the  defendamts  contended  that  the  quan^ 
Uty  ought  to  have  been  distributed  rateahly 
over  the  four  m<mtha,  and  that^  not  being 


bound  to  accept  the  Nero's  cargo  till  Sep- 
tember,  they  were  not  liable  to  pay  the  de- 
murrage sued  for : — 

^  Held,  that  the  contract  ga/ve  the  option 
to  either  party  to  deliver  or  to  demamd  the 
amount  contracted  for;  and  as  no  pro- 
vision was  made  for  exercising  the  option 
at  any  given  time,  whether  in  the  first 
month  or  the  last,  the  plaintiff  could  not 
tell^  untU  the  option  was  exercised,  how 
many  tons  should  he  deUvered  in  any 
month  ;  also,  that  the  circumstances  shewed 
that  the  parties  could  not  have  contemplated 
equal  monthly  quantities. 

This  was  an  action  tried  before  Lush, 
J.,  on  th&  South  Wales  Circuit  at  the 
Spring  Assizes,  and  adjourned  to  London 
for  further  consideration.  The  &cts 
sufficiently  appear  in  the  headnote,  and 
in  the  judgment  of  Lush,  J.,  delivered 
on  the  7th  of  June,  after  having  taken 
time  to  consider. 

/.  W,  Bowen  (A,  L.  Smith  and  Bow- 
lands  with  him)  moved  for  judgment  on 
behalf  of  the  plaintiff. — The  question 
here  is,  what  is  a  proper  delivery  under 
the  contract?  Nothing  is  said  in  the 
contract  as  to  specific  deliveries ;  and  it 
was  for  the  jury  to  decide  whether  the 
amounts  delivered  were  reasonable  or  not 
— Brandt  v.  Lawrence  (1).  Moreover, 
the  retention  by  the  defendants  of  the 
bill  of  lading  precludes  them  from  taking 
any  such  objection.  They  cited  Leigh  v. 
Paterson  (2). 

Mclntyre  and  Dunn,  for  the  defendants. 
— The  quantities  contracted  for  ought  to 
have  been  rateably  distributed  over  the 
four  months;  consequently  the  defend- 
ants, not  being  liable  to  accept  the  cargo 
till  September,  cannot  be  called  upon  to 
pay  the  demurra^  now  sought  to  be 
recovered  from  wem.  [They  cited  on 
this  point  Bergheim  v.  The  Blaenavon  Iron 
and  Steel  Company  (3)  and  Boper  v. 
Johnson  (4)].  The  fincUng  of  the  jury, 
that  the  tender  was  a  reasonable  one, 

(1)  46  Law  J.  Rep.  Q.B.  287 ;  s.  c  Law  Rep. 
1  Q.B.  Bit.  344. 

(2)  8  Taunt.  640. 

(8)  44  Law  J.  Rep.  Q.B.  92 ;  s.  c  Law  Rep.  10 
Q.B.  319. 

(4)  42  Law  J.  Rep.  0  J>.  65 ;  s.  c  Law  Rep.  8 
C.P.  167. 
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is  immaterial;  they  slionld  have  been 
directed  as  a  matter  of  law  that  the 
quantities  contracted  for  shonld  have 
been  rateably  distribnted  over  the  four 
months.  Again,  the  receipt  of  the  bill 
of  lading  was  no  acceptance  of  the  carffo. 
The  defendants  never  dealt  with  me 
property ;  and  it  has  been  held  that  the 
mere  retention  of  a  bill  of  lading  does 
not  amount  to  an  acceptance — Meredith 
V.  Meigh  (6),  approved  of  in  Owrie  v. 
Anderson  (6).  Suppose  the  vessel  had 
not  arrived  till  October,  the  receipt  and 
retention  of  the  bill  of  lading  woold 
clearly  not  have  been  an  acceptance  of 
the  cargo. 

Ov/r.  adv.  wit. 

On  the  7th  of  June  the  learned  Judge 
delivered  the  following  judgment : — 

Lush,  J. — ^The  que^on  in  this  case  is 
whether  the  defendants  are  liable  to  re- 
pay to  the  plaintiff  as  damages  for  not 
accepting,  when  tendered,  a  cargo  of  ore 
by  the  Nero^  the  demurrage  which  he  has 
been  obliged  to  pay  for  nineteen  days' 
detention,  beyond  t^e  lay  days  allowed 
by  his  charter. 

The  difference  arises  out  of  a  contract 
entered  into  between  the  parties  on  the 
9th  of  May,  1877,  and  which,  so  far  as 
is  material  to  the  present  question,  is  in 
these  words :  '*  Bought  of  Mr.  A.  Gala- 
minus  (the  plaintiff)  from  5,000  to  6,000 
tons  of  manganiferous  iron  ore  on  the 
following  conditions : — ^Price  20«.  per  ton 
of  20  cwt.  0  J  Y  Cardiff,  for  30«.%  iron 
and  lb8.%  manganese  ;  4^.  for  every 
unity  of  iron  above  or  below  30% ;  9a. 
for  every  unity  of  manganese  above  15%. 
We  to  lie  at  liberty  to  reject  the  cargoes 
if  under  15%. 

''Delivery.  During  the  months  of 
June,  July,  August  and  September  next, 
except  in  case  of  force  major  or  war, 
which  might  prevent  shipping. 

''  Discharging  at  the  rate  of  200  tons 
per  day  for  steamers,  and  fif^  to  sixty 
tons  for  sailing  vessels,  ft^m  qaj  ship  is 
ready  to  discharge. 

"Payment.     Freight  to  ship  as  per 

(5)  2  £.  &  B.  364 ;  8.  c.  22  Law  J.  Bep.  Q.B. 
401. 

(6)  2  B.  &  R  692 ;  8.  c.  29  Law  J.  Bep.  Q.B. 
287. 


charter,  and  remainder  to  you  in  casli  on 
delivery." 

It  appeared  by  the  correspondence  be- 
tween the  parties  which  led  up  to  the 
contract,  that  the  plaintiff  had  arranged 
with  correspondents  at  Garthagena  for 
the  supply  and  shipment  of  the  ore. 

The  delivery  in  June  amounted  to 
2,593  tons,  and  these  cargoes  were  ac- 
cepted without  objection.  On  the  16th 
of  June  the  Lingi  sailed  with  812  tons. 
She  arrived,  and  was  ready  to  discharge 
on  the  20th  of  July.  On  the  Uth  of 
July  the  PeUegro  sailed  with  612  tons, 
and  she  was  ready  to  discharge  on  the 
28th  of  July. 

On  the  6th  of  July  the  Benedetto  sailed 
with  606  tons,  and  was  ready  to  dis- 
charge on  ike  same  day— the  2Sih.  of 
July. 

The  average  voyage  firom  Garthagena 
for  sailing  ships  is  five  weeks.  The  last 
two  vessels — ^the  Fdlegro  and  the  Bene- 
detto,  it  will  be  observed,  took,  the  one 
tweniy-four  and  the  other  twenty-three 
days,  thus  following  more  rapidly  than 
might  have  been  expected  upon  the 
Lingi^  and  crowding  into  the  month  of 
July  cargoes  expected  to  arrive  in 
August  It  therefore  happened  that  by 
the  28th  of  July  the  plaintiff  had  ten- 
dered  2,030  tons  more,  which,  with  the 
2,593  tons  delivered  in  June,  made  np 
4,623  tons  within  the  two  months.  Al- 
though the  defendants  had  a  large  ex- 
tent of  whar&ge  at  Gardiff,  they  had, 
when  these  voxels  arrived,  so  great  a 
number  of  cargoes  in  hand,  both  in 
steamers  and  sailing  vessels,  discharg- 
ing ore  tmder  other  contracts,  that 
they  were  unable  for  a  considerable  time 
to  give  a  berth  to  these  three  vessels. 
The  consequence  was,  that  the  Lingi  was 
not  discharged  till  Uie  24th  of  August, 
the  Pellegro  till  the  25th,  and  the  Bene- 
detto  till  the  1st  of  September.  Upon 
each  of  these  vessels  the  plaintiff  had  to 
pay  demurrage  amounting  in  the  whole 
to  197/.  49.  6d. ;  but  no  question  arises 
as  to  these  vessels,  this  ainonnt  having 
been  paid  into  Gourt  by  the  defendants. 

The  Nero — ^the  vessel  in  question — ^was 
despatched  from  Garthagena  on  the  9th 
of  July,  two  davs  after  the  BenedM> 
sailed,  having  on  board  767  tons. 
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She  made  a  siill  shorter  passage, 
arriying  at  OardifiP  on  the  28th  or  29th  of 
Jnlj.  On  the  30th  notice  was  given  bj 
the  master  of  his  readiness  to  discharge. 
The  same  reasons  which  caused  the  de- 
fendants to  retain  the  three  other  vessels 
led  to  the  detention  of  the  Nero.  Al- 
though the  charter  by  whicli  slie  was 
engaged  allowed  fourteen  days  for  un- 
loading, the  vessel  was  not  discharged 
till  the  8rd  of  September ;  the  process  of 
unloading  occupying  only  three  days. 
For  the  detention  beyond  the  lay  days 
the  plaintiff  had  to  pay  demurrage 
atnounting  to  IhOl.  This  formed  the 
other  item  of  claim  in  the  action,  and  is 
the  sum  now  in  question. 

Bills  of  lading  had  been  sent  to  tbe 
defendants  as  soon  as  the  several  vessels 
Bailed.  The  bill  of  lading  of  the  Nero, 
dated  the   7th,  arrived  on  the  15th  of 

It  was  admitted  that  steamers  and 
other  vessels  which  came  in  after  the 
Nero  arrived  were  discharged  before  her ; 
but  the  preference  the  defendant  thus 
gave  to  other  vessels  does  not  of  itself 
create  any  liability  to  the  plaintiff.  The 
question  is  not  whether  thoy  could  have 
discharged  her  af  an  earlier  date,  but 
whether  they  were  bound  either  by  their 
contract  or  by  their  acceptance  without 
objection  of  the  bill  of  lading,  to  take 
delivery  of  the  cargo,  and  discharge  the 
vessel  within  the  lay  days,  so  as  not  to 
subject  the  plaintiff  to  demurrage.  As  I 
before  observed,  notice  was  given  by  the 
master  of  the  Nero  to  the  defendants  of 
his  readiness  to  discharge  on  the  30th  of 
July.  On  the  Ist  of  August  the  agent 
of  the  defendants  wrote  to  the  plaintiff, 
who  carried  on  business  at  Cardiff,  a 
letter  in  these  terms :  "  I  find  that  you 
have  sent  us  about  1,400  tons  of  ore 
more  than  we  are  under  contract  to  re- 
ceive from  you  until  the  month  of  Sep- 
tember. There  are  so  many  steamers 
and  vessels  in  with  ore  to  us,  that  we 
have  some  already  under  demurrage.  I 
am  therefore  compelled  to  give  you 
notice  that  we  cannot  receive  all  the 
cargoes  in  the  month  of  August,  which 
you  have  sent  us,  and  I  shaU  be  glad  to 
hear  from  you  which  ships  you  will  re- 
move from  us. 

Vol.  47.--Q.B.,  CJ>.,  &  Exch. 


MICHAELMAS  1877  to  MICHAELMAS  1878. 


577 


''  I  must  further  give  you  notice  that 
we  cannot  be  responsible  for  any  of  the 
days  which  the  vessels  now  in  port  with 
ore  from  you  have  expended  in  the  month 
of  July." 

To  which  the  plaintiff  replied  on  the 
same  day :  ''  I  anl  sorry  I  cannot  agi'ee 
with  you  about  the  views  you  take  with 
regard  to  the  contract.  No  special  stipu- 
lation  i&  made  in  it  regarding  quantities 
to  be  delivered  any  month.    It  says  sim- 

Ely  :  '  Delivery  June,  July,  August  and 
leptember ;'  and  tiius  I  am  making  de- 
liveries. I  gave  special  notice  of  every 
shipment  to  you,  and  each  was  accepted 
by  you  in  accordance  with  our  contract. 
I  am  entirely  within  the  limits  of  my 
contract  with  my  deliveries,  and  am 
sorry  I  have  to  decline  all  responsibility 
with  regard  to  demurrage  which  you 
may  have  incurred  or  which  may  be  in« 
curred  yet." 

On  the  18th  of  August  the  oorre- 
spondence  was  resumed  by  defendants' 
agent : — 

"  Referring  to  your  contract  made 
with  the  Dowlais  Iron  Company  at  Dow- 
lais  in  May  last,  for  the  deliveiy  by  you 
of  5,000  to  6,000  tons  of  manganiferous 
ore  in  the  months  of  June,  July,  August 
and  September,  and  also  to  my  notice  to 
you  dated  1st  of  August  instant,  I  now 
heg  to  give  you  notice  that  after  I  have 
received  a  sufficient  quantity  of  the  man« 

ganiferous  ore  to  complete  the  August 
elivery,  I  shall  not  receive  any  further 
quantity  until  the  month  of  September. 
If  you  will  keep  the  vessels  waiting  on 
demurrage,  it  will  of  course  be  at  your 
own  cost." 

To  this  the  plaintiff  answered : — 
'*  I  can  only  repeat  what  I  told  you  in 
mine  of  1st  instant.  As  I  have  no  spe- 
cial monthly  quantities  to  deliver,  and 
only  6,000  or  6,000  during  June,  July, 
August  and  September,  you  have  no 
right  to  refuse  any  quantity  coming  in 
during  these  four  months,  so  long  as  the 
total  is  not  above  the  contract  quantity. 
I  have  made  my  deliveries  entirely  with, 
in  the  limits  of  our  contract ;  and  if  yon 
are  unable  to  discharge  these  vessels 
within  the  times  stipulated  in  our  eon- 
tract,  all  demurrages  are  for  your  ao* 
count,  and  you  are  responsible  for  same." 

4E 
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These  letters  disclose  the  different 
views  of  the  contract  taken  by  the 
^  parties,  and  which  were  substantially  in- 
sisted on  in  the  argoment.  The  defend- 
ants contend  that  the  quantity  is  to  be 
distributed  rateably  over  the  four  months 
as  if  the  contract  had  contained  the 
words  "by  equal  monthly  quantities." 
This  however  cannot  be  the  true  mean- 
ing of  the  contract.  For  the  contract  gives 
the  option  to  the  one  party  or  the  other 
(it  matters  not  for  this  purpose  to  which) 
to  deliver  or  to  demand  either  5,000  or 
6,000  tons,  and  no  provision  is  made  for 
exeroisinff  the  option  at  any  given  time, 
whether  m  the  firat  month  or  the  last,  or 
either  of  the  intermediate  months.  So 
that  until  the  option  is  exercised,  the 
plaintiff  could  not  tell  how  many  tons 
should  be  delivered  in  any  month, 
whether  a  fourth  of  5,000  or  a  fourth  of 
6,000  tons.  But  apart  from  this  con- 
sideration, and  supposing  the  contract 
had  specified  5,000  tons  only,  the  circum- 
stances shew  that  the  parties  could  not 
have  contemplated  equal  monthly  deli- 
veries. It  is  not  unreasonable  to  sup- 
pose that  the  ore  had  to  be  procured  by 
the  plaintiff's  correspondents  at  Cartha- 
gena.  At  all  events,  they  had  to  provide 
phippiug  for  it.  It  was  known  to  both 
parties  that  it  would  take  many  cargoes 
to  make  up  the  contract  quantity ;  but  it 
could  not  be  known  beforehand  to  either 
of  them  what  freights  would  be  within 
the  reach  of  the  shippers  at  any  given 
time,  or  what  tonnage  the  vessels  would 
be  which  they  should  be  able  to  take  up. 
Mo]*eover,  the  contract  shews  that  the 
cargoes  might  be  sent  either  in  steamers 
or  sailing  vessels,  and  the  length  of  a 
voyage  for  a  sailing  vessel  varies  ^m 
three  weeks  to  more  than  twice  that 
length. 

'Hie  elements  of  uncertainty  mnst  have 
been  within  ike  contemplation  of  both 
parties  when  the  contract  was  made,  and 
neither  of  them  could  have  snpposed  that 
the  plaintiff  intended  to  bind  himself  to 
tender  in  any  one  month  an  aliquot  por- 
tion of  the  5,000  tons. 

I  cannot  tiierefore  read  this  contract 
as  one  requiring  equal  deliveries  in  each 
of  the  four  months.     Considering  that 


the  vendor's  capacity  to  deliver  any  spe* 
cified  quantity  within  any  specified  tune 
was  known  to  be  dependent  on  so  many 
contingencies,  it  most  have  been  nnder- 
stood  bet  ween  the  parties  that  a  consider- 
able margin  on  each  side  of  an  aliquot 
portion  of  the  5,000  tons  was  to  be 
allowed  to  him.  What  he  stipulates  for 
is  that  he  will  deliver  the  whole  qnantiiy 
within  four  months,  but  not  that  ne 
will  deliver  any  given  portion  in  either 
month;  and  the  utmost,  I  think,  that 
could  be  required  of  him  was  to  deliver  a 
reasonable  proportion  of  the  5,000  tons  in 
each  of  the  four  months. 

I  desire  not  to  be  understood  as  laying 
it  down  that  if  through  the  accidents  of 
navigation  or  other  such  cause  no  por- 
tion of  the  ore  should  arrive  in  a  parti- 
cular month  the  contract  would  thereby 
be  broken.  It  is  not  necessary  in  this 
case  to  say  more  than  that  the  delivery 
of  a  substantial  portion  in  each  month 
would  satisfy  the  contract. 

I  cannot  therefore  accede  to  the  argn« 
ment  urged  on  the  part  of  the  defendants, 
that  the  jury  should  have  been  directed 
as  a  matter  of  law  that  the  quantity  con- 
tracted  for  ought  to  have  oeen  equally 
distributed  over  the  four  months.    It  is 
a  question  for  the  juiy  whether  in  the 
then    state    of   things,   considering  the 
quantity  which  had  already  been  deli- 
vered, it  was  or  was  not  reasonable  to 
tender  a  further  cargo  of  767  tons  on  the 
30th  of  July.    The  defendants  were  not 
bound  to  discharge  more  than  from  fifly 
to  sixty  tons  per  day,  and  at  this  rate 
they  might  have  completed  the  unloading 
by  the  time  the  lay  days  expired;  but 
they  could,  as  the  event  shewed,  have 
completed  it  in  three  days.     The  joiy, 
having  had  the  fkcts  before  them,  afiier 
some  deliberation  came  to  the  conohisKm 
that  the  tender  was  not  unreasonable. 

This  appears  to  me  to  decide  the  case 
in  &vour  of  the  plaintiff.  For  it  followB 
from  this  finding  that  the  defendante 
were  guilty  of  unreasonable  delay  in  dis- 
charging the  Nero^  and  that  they  therebf 
caused  a  loss  to  the  plaintiff  of  1502.  for 
demurrage.  It  is  unnecessary  to  expretf 
any  opinion  upon  the  effect  of  their 
having  accepted   without  objection  tl» 
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bill  of  lading,  or  of  the  finding  of  the 
jniy,  that  they  ought  to  have  retnmed  it. 
Upon  the  former  finding,  my  judgment 
is  for  the  plaintiff  for  1501  and  costs. 


Solicitors — Gregory  &  Co.,  agents  for  Downing, 
Cardiff,  for  plaintiff;  Ingledew,  Ince  &  Green- 
ing agents  for  Ingledew,  Ince  &  Vachell,  Car- 
di$  for  defendants. 
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March  4.  J 

Set-off — Assignment  of  Ohose  in  Action — 
Debt  on  a  Oontract — Set-off  of  Damages  for 
Breach  by  the  Assignor — Judicatwre  Act, 
1873,  sec,  25,  sub-sec.  6— Rides  of  the 
Supreme  Court,  Order  XIX,  rule  3,  Order 
XXn.  rule  10. 

A  plaintiff  sued  as  assignee  of  a  debt  fcft 
work  done  vmder  a  contract.  The  defendant 
delivered  a  ^*  statement  of  defence  and 
counteT'Claim"  claiming  "  byway  of  set-off 
and  covnter-dadm  "  damages  for  breach  of 
the  contract  by  the  assignor  in  not  coiiu 
pletmg  the  work  within  the  time  agreed 
on : — Held  {on  demurrer),  that  the  defen- 
dant  was  entitled  to  set  off  or  deduct  these 
da/mages,  but  that  the  form  of  the  statement 
of  defence  must  be  amended,  inasmuch  as  it 
did  not  shew  that  the  defendant  claimed 
only  to  set  them  off  and  not  to  recover 
them. 

This  was  a  demnrrer  to  part  of  a  state- 
ment of  defence  and  oonnter-claim. 

The  statement  of  claim  was  in  sub- 
stance as  follows : — 

The  defendant  employed  Downs  &  Co., 
builders,  to  execute  certain  works  in  the 
erection  of  four  warehouses,  and  to  com- 
plete another  warehouse  and  a  public- 
house  then  in  course  of  erection,  subject 
to  a  certain  schedule  of  prices  and  other 
stipulations;  Downs  &  Go.  finished  the 
said  works  on  or  about  the  1st  day  of 
October,  1876,  and  the  defendant  took 
possession  of  the  same. 


The  cost  of  the  works,  according  to 
the  terms  of  the  employment,  amounted 
to  29,484Z.  Us,  lOd,,  whereof  at  the  time 
of  the  assignment  hereinafter  mentioned 
there  was  due  from  the  defendant  to 
Downs  &  Co.,  a  balance  of  6,0842.  Us.  lOd. 

Downs  &  Co.  on  the  6th  day  of  Novem- 
ber, 1877,  by  deed,  for  the  oonsidei'ations 
in  the  said  deed  mentioned,  assigned  to  the 
plaintiff  the  said  debt  of  6,0842.  Us.  lOd.^ 
and  the  plaintiff  on  the  6th  of  November, 
1877,  gave  the  defendant  notice  in 
writing  of  the  assignment.  The  defendant 
has  not  paid  to  the  plaintiff  the  said  sum 
of  6,0842.  Us,  lOd,,  or  any  part  thereof, 
and  refuses  so  to  dov  The  plaintiff  claims 
6,0842.  Us,  lOd.  and.  interest. 

The  statement  of  defence  and  oountei^^ 
claim  alleged  (inter  alia)  that  it  was  a 
term  of  the  contract  between  the  defen* 
dant  and  Downs  &  Co.  that  defects  in  the 
works  should  be  remedied  or  allowed  for, 
and  that  by  reason  of  unremedied  de- 
fects nothing  was  due  from  the  defendant 
upon  the  contract,  and  "  byway  of  set-off 
and  counter-claim "  proceeded  in  sub- 
stance thus : — 

6.  By  the  agreement  between  the  de- 
fendant  and  Downs  &  Co.,  Downs  &  Co., 
in  consideration  that  the  defendant  would 
employ  them  to  erect  the  four  ware- 
houses mentioned  in  the  statement  of 
claim,  and  would  pay  them  for  the 
erection  of  the  same  and  of  another  ware- 
house already  built,  and  of  a  pubHc-house 
then  being  built,  promised  that  the  works 
should  be  commenced  immediately  upon 
the  signing  of  the  agreement,  and  that 
three  of  the  said  four  warehouses  should 
be  finished  and  delivered  up  to  the  de- 
fendant by  the  1st  of  August,  1876,  and 
the  remaining  one  of  the  said  four  ware- 
houses by  the  1st  of  September,  1876. 

7.  Downs  &  Co.  contrary  to  the  agree- 
ment did  not  deliver  up  to  the  defendant 
the  said  three  of  the  said  four  warehouses 
until  November,  1876,  and  the  remaining 
one  until  August,  1877,  in  consequence 
whereof  the  defendant  was  unable  to  let 
the  said  warehouses  for  the  reception  of 
hops,  for  which  purpose  the  same  were 
erected,  as  Downs  &  Co.  at  the  time  of 
their  making  the  said  agreement  well 
knew,  and  the  defendant  has,  through  his 


Digitized  by 


Google 


580 


QUEEN'S  BENOH,  COMMON  PLEAS  AND  EXOHEaiTEB. 


[N.S. 


Yawng  y.  Kiichm,  Excb, 

beinff  unable  to  let  the  said  warehonses 
as  aroresaid,  lost  great  sams  of  money. 

The  defendant  claims  2,400L  damages 
for  breach  of  the  said  contract  in  not 
delivering  possession  to  him  of  the  said 
four  war^ouses  at  the  respective  times 
agreed  upon. 

The  plainti£f  demurred  to  the  7th  para- 
graph of  the  statement  of  defence,  on  the 
grounds  (inter  alia)  that  it  did  not  state 
any  cause  of  set-off  or  other  answer  to 
the  plaintiff's  claim,  and  that  it  was  in 
the  nature  of  a  cross  action,  and  stated 
no  maintainable  cause  of  action  against 
the  plaintiff. 

Bush  Oooper  (on  Feb.  16),  for  the 
plaintiff. — The  plaintiff  is  entitled  under 
the  Judicature  Act,  1873,  sec.  25.  sub- 
sec.  6  (1)  to  sue  for  the  debt  assigned  to 
him,  without  being  met,  even  by  way  of 
set-off  or  other  defence,  by  a  claim,  like 
this,  to  damages  for  a  breach  of  contract 
by  his  assignors.  Even  if  the  defendant 
is  by  way  of  defence  entitled  to  these 
damages,  the  defence  is  wrong  in  form, 
inasmuch  as  it  claims  these  damages,  not 
merely  by  way  of  defence,  but  in  such  a 
form  that,  under  Order  XIX.  rule  3  and 
Order  XXII.  rule  10,  the  defendant 
would  be  entitled,  if  the  balance  upon  the 
claim  and  counter-claim  should  be  in  his 
favour,  to  judgment  for  the  balance, 
which  clearly  cannot  be  right. 

Bompas  (Olare  with  him),  for  ihe  de- 
fendant.— It  is  not  contended  that  the 
defendant  can  claim  these  damages  from 
the  plaintiff  otherwise  than  by  way  of 
defence.    But  he  is  clearly  entitled  to 

(1)  The  Judicature  Act,  1873,  sec.  25,  sab- 
Bec.  6,  enacts:  Any  absolute  assigpment,  by 
writing  under  the  hand  of  the  assignor  (not 
purporting  to  be  by  way  of  charge  only),  of  any 
debt  or  other  legal  choee  in  action,  of  which  ex- 
press notice  in  writing  shall  have  been  given  to 
the  debtor,  trustee,  or  other  person,  from  whom 
the  assignor  would  have  been  entitled  to  receive 
or  claim  such  debt  or  chose  in  action,  shall  be 
and  be  deemed  to  have  been  effectual  iu  law 
(subject  to  all  equities  which  would  have  been 
entiued  to  priority  over  the  right  of  the  assignee 
if  this  Act  had  not  passed)  to  pass  and  transfer 
the  legal  right  to  such  debt  or  chose  in  action 
from  Uie  date  of  such  notice,  and  all  legal  and 
other  remedies  for  the  same,  and  the  power  to 
give  a  good  discharge  for  the  same  without  the 
concurrence  of  the  assignor,  &c. 


claim  them  by  way  of  defence.  He  would, 
even  before  the  Judicature  Acts,  have 
been  entitled  in  an  action  by  the  plain. 
tiff's  assignors  to  deduct  these  damages 
from  the  amount  sued  for — AUen  v. 
Cameron  (2).  Therefore  the  plaintiff's 
assignors  had  not  even  a  legal  right  to  the 
sum  which  they  affected  to  assign,  save 
as  subject  to  this  claim  of  damages  for 
breach  of  contract.  And  the  plaintiff  as 
assignee  from  them  cannot  taice  that  to 
which  they  had  not  even  a  leml  right 
Moreover,  in  equiiy  before  the  Judicature 
Acts,  ihe  plaintiff  as  assignee  would  have 
taken  subject  to  this  cross-claim  to 
damages,  as  at  least  an  equitv  against 
his  cMm ;  and  the  Judicature  Act,  1873, 
sec.  25.  sub-sec.  6  (1)  did  not  intend  to 
enlarge  the  rights  of  an  assignee  of  a 
chose  in  action  beyond  the  rights  which 
he  already  possessed  in  the  view  of  a 
Court  of  equity. 

Bush  Oooper^  in  reply. — The  plaintiff's 
claim  and  the  defendant's  cross-claim, 
though  arising  upon  the  same  contract, 
arise  upon  independent  undertakings  in 
the  contract.  Clearly,  therefore,  the 
plaintiff  cannot  be  met  by  this  defence, 
objection  to  the  form  of  the  defence  apart 

Cleasbt,  B. — ^There  are  two  questions  in 
this  case — one  of  substance  and  the  other 
of  form.  The  question  of  substance  is, 
whether  the  defendant  is  entitled  in  this 
action,  which  the  plaintiff  brings  as 
assignee  of  a  debt  for  work  done  under  a 
building  contract,  to  set  up  by  way  of 
defence  a  claim  of  damages  for  breach  of 
contract  by  the  assignor  in  not  oom- 
pleting  the  works  within  the  time  agreed 
on.  Now,  by  the  terms  of  the  Judicature 
Act,  1873,  sec.  25,  sub-sec.  6  (1)  the 
assignment  of  a  chose  in  action  is  dSectual 
only  "  subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had  not 
passed."  I  think  that  this  cross-claim 
would  have  been  allowed  in  equiiy  to 
stand  as  a  defence  against  the  assignee ; 
and  my  opinion,  therefore,  upon  the 
question  of  substance  is  in  favour  of  the 
defendant.  As  to  the  question  of  form, 
I  will  take  time  to  consider. 

(2)  1  Cr.  &  M.  832;  s.  c  2  Law  J.  Rsfw  £xeh. 
263. 
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Clbasbt,  B.,  (on  Marcli  4).— In  this 
case  the  principal  question  was  disposed 
of  npon  the  argument,  by  holding  that 
the  defendant  was  entitled  by  way  of  set- 
off or  deduction  from  the  plaintiff's  claim 
to  the  damages  which  he  had  sustained 
by  the  non-performance  of  the  contract 
on  the  part  of  the  plaintiff's  assignor. 

Another  question  remained,  upon  the 
f ornpi  of  the  defence  and  counter-claim; 
and  it  rather  appeared  to  me  that  the 
counter-claim  was  in  such  a  form  (claiming, 
as  I  thought  it  purported  to  do,  damages 
against  the  plaintiff)  that  the  7th  para- 
graph  shewed  no  title  to  such  a  claim, 
and  was  therefore  demurrable. 

The  form  has  been  followed  of  a 
counter-claim  in  an  ordinary  case  where 
the  plaintiff  does  not  sue  as  the  assignee 
of  a  chose  in  action,  and  where  the  de- 
fendant is  entitled  to  judgment  for  the 
balance  of  his  counter-claim  if  it  overtops 
that  of  the  plaintiff.  But  this  is  not  the 
case  here ;  the  defendant  has  no  claim  to 
recover  anything  against  the  plaintiff;  he 
only  meets  the  plaintiff's  claim  by  a 
counter-claim  of  damages  arising  out  of 
the  samd  contract,  and  this  ought  to 
appear  upon  his  defence  and  counter- 
Gleam. 

The  above  objection  wouldapply  equally 
to  the  allegation  of  the  8th  paragraph, 
which  is  not  demurred  to  (3).  And  this 
rather  shews  that  the  plaintiff  did  not 
intend  by  his  demurrer  to  rely  upon  this 
formal  objection,  but  to  raise  the  sub- 
stantial question  which  has  been  decided. 
And  the  defendant  has  been  misled  or  he 
might  have  amended  the  formal  defect. 

The  proper  course  is,  I  think,  to  over- 
rule the  demurrer,  the  costs  to  be  costs 
in  the  cause,  the  defendant  to  be  at 
liberty  to  amend  his  claim  by  shewing 
that  he  does  not  claim  to  recover  damages 
against  the  plaintiff,  but  only  to  set  them 
off  against  tibe  plaintiff's  claun. 

Judgment  accordingly. 


Solicitors— A.  H.  Miller,  for  plaintiff;  Pettengill, 
for  defendant 

(3)  The  8tli  parag^ph  contained  an  allegation 
that  there  was  defective  work  which  had  not  been 
remedied  or  allowed  £)r;  and  the  defendant 
claimed  800/.  damages  for  this  defective  work. 


)78.  1 
b.  19.  > 
^7  13.  J 


LBATHAM  V,  AMOR  AND 
OTHERS. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878. 
Feb. 
May 

BUI  of  Sale — Assignment  of  present 
and  future  Property — Judgment  Creditor, 

M,  assigned  to  the  plamtiff  all  the 
machinery,  plant,  ^c,  upon  certain  lease- 
hold  premises,  comprising  a  sugar  refinery, 
warehouse  and  other  offices,  a^s  well  as  the 
machinery,  plant,  Sfc,  "  which  shall  here- 
after he  upon  the  said  premises,^*  for 
securing  a  sum  of  money  and  interest. 
The  assignment  was  duly  registered  under 
the  Bills  of  Sale  Act,  The  interest  due 
under  the  ahove-mentioned  security  being 
in  arrear  plaintiff  obtained  judgment  of 
recovery  of  the  premises;  prior,  however, 
to  the  writ  of  possession  being  delivered  to 
the  Sheriff,  the  latter  had  seized  a  con- 
siderable amount  of  machinery  and  fixtures, 
used  in  connection  with  the  sugar  refinery, 
but  acquired  subsequently  to  the  deed, 
under  a  vmt  offi,fa,  issued  by  the  defendants 
upon  a  judgment  obtained  against  M.,  who 
was  then  in  possession  of  the  premises  and 
of  the  property  seised : — 

Held  (on  the  authority  of  Holroyd  v. 
Marshall,  10  H.L.  Cas.  191 ;  s.c.  23  Law 
J.  Bep.  Chanc.  193),  that  as  the  as- 
signment to  the  plaintiff,  tJiough  of  after 
acquired  property,  was  absolute,  ana  not  a 
mere  agreement  to  assign,  and  as  the  goods 
were  sufficiently  specific  to  make  the  assign- 
ment operative  in  equity,  the  plaintiff  was 
entitled  to  retain  the  property  seized  as 
against  the  defendants. 

This  was  a  Special  Case  stated  for  the 
opinion  of  this  Division,  porsoant  to  two 
orders  of  Mr.  Justice  Lopes,  upon  certain 
interpleader  proceedings  taken  before 
him  by  the  Sheriff  of  Middlesex,  who 
had  seized  the  machinery,  plant  and 
fixtures  of  a  sugar  refinery  under  a  writ 
of  execution  at  t^e  suit  of  the  defendants, 
and  which  machinery,  plant  and  fixtures 
were  claimed  by  the  plaintiff  as  against 
the  execution  ci^editor. 

The  fewjts  were  as  follows : — 
The  plaintiff  (being  possessed  of  the 
unexpired  residue  of  a  term  of  twenty 
and  one  and  a  half  years  from  the  25th  of 
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December,  1864,  in  certain  leasehold 
premises,  comprising  a  sugar  refineiy, 
warehouse  and  other  offices,  together 
with  the  machinery,  engines,  boilers, 
plant,  fixtures,  Ac,,  standing  and  being 
on  and  used  in  connection  with  the  said 
refinery  and  premises),  by  an  indenture 
dated  the  6th  of  December,  1876,  be- 
tween the  plaintiff  and  one  Alexander 
Manbr^,  assigned  all  his  interest  in  the 
said  refinery  and  premises,  together  with 
all  the  said  machinery,  engines,  boilers, 
plant,  fixtures,  &c.,  to  Manbr^,  his 
executors,  administrators  and  assigns,  in 
consideration  of  the  price  or  sum  of 
6,000,  to  be  paid  by  Manbr6  to  the 
plaintiff  by  five  equal  annual  instalments 
of  1,000Z.  each,  with  interest  at  the  rate 
of  five  per  cent,  on  the  said  sum  of  6,000^., 
or  on  so  much  thereof  as  should  for  the 
time  being  remain  unpaid,  the  indenture 
reciting  that  it  was  the  intention  of  the 
parties  thereto  that  the  due  payment  of 
the  said  sum  of  5,000L  and  interest 
should  be  secured  to  the  plaintiff  by  a 
deed  of  mortgs^e  of  all  the  said  assigned 
premises,  which  was  intended  to  bear 
date  the  day  next  after  the  date  of  the 
indenttire. 

Accordingly,  by  another  indenture, 
dated  the  7th  of  December,  1876,  be- 
tween the  plaintiff  and  Manbr6,  which 
recited  the  foregoing  indenture  and  the 
agreement  for  the  security  therein  men- 
tioned, Manbr6  covenanted  to  pay  the 
plaint^  the  said  sum  of  6,0001,  in 
manner  aforesaid,  together  with  the 
agreed  interest  thereon,  such  interest  to 
be  paid  half  yearly  on  the  17th  days  of 
January  and  J  uly  m  each  year.  By  this 
indenture  Manbre,  in  pursuance  of  the 
said  agreement  for  security,  further 
assigned  or  purported  to  assign  the 
premises  and  effects  in  the  following 
terms — namely,  "The  said  Alexander 
Manbr6  doth  hereby  assign  unto  the  said 
William  Henry  Leatham  (the  plaintiff^, 
his  executors,  administrators  and  assigns, 
all  and  singular  the  building  and  erec- 
tions, machinery,  engines,  boilers,  cranes, 
pipes,  tanks,  pans,  plant,  implements,  ap- 
paratus, utensils,  trade  fixtures  and  fixed 
and  moyeable  chattels  and  effects,  now 
standing  and  being  in  and  upon  or  be- 
longing to  or  used  in  connection  with  the 


said  refinery,  and  the  buildings  connected 
therewith,  and  being  at  No.  26,  Gable 
Street,  St.  Gborge's-in-the-East  aforesaid, 
and  which  are  particularly  specified  and 
described  in  a  certain  inventory,  dated 
the  15th  day  of  September,  1874,  signed 
by  the  said  William  Henry  Leaiham, 
James  Bryant,  junior,  and  Octavius 
Leatham,  and  also  by  the  said  parties 
hereto,  subject  to  the  additions  to  and 
alterations  and  renewals  of  parts  of  the 
said  machinery,  chattels  and  effects, 
which  have  taken  place  since  the  said 
last  mentioned  date,  as  now  shewn  in  red 
ink  by  the  alterations  in  the  said  in- 
yentory,  or  which  shall  hereafter  be  in 
or  upon  the  said  premises."  This  in- 
denture was  duly  registered  under  the 
Bills  of  Sale  Act. 

The  half-yearly  payment  of  interest 
which  became  due  upon  the  security  of 
the  indenture  of  the  7th  of  DeoembOT  in 
the  month  of  January,  1877,  not  having 
been  paid,  the  plaintiff  on  the  25ih 
of  July  commenced  an  action  in  the 
Exchequer  Division  against  Manbr^  to 
recover  possession  of  all  the  sugar  re- 
finery premises,  and  for  mesne  profits  and 
arrears  of  rent;  and  the  defendant's  ap- 
pearance to  the  writ  having  been  struck 
out  by  a  Master's  order,  the  plaintiff,  on 
the  30th  of  August,  obtained  judgment 
of  recovery  of  the  premises,  and  on  the 
28th  of  September  following  a  writ  of 
possession  of  the  premises  was  directed 
to  the  Sheriff  of  Middlesex;  but,  just 
prior  to  this,  namely,  on  the  23rd  of 
of  September,  the  Sheriff  took  possession 
of  a  considerable  amount  of  machinery, 
plant,  fixtures,  &c.,  on  and  used  in  con- 
nection with  the  said  refinery  and 
premises,  under  a  writ  of ^i.  fa,  issued  by 
the  defendants,  upon  a  judgment  against 
Manbr6,  who  was  then  still  in  possession 
of  the  premises  and  of  the  property 
seized. 

Among  the  said  property  so  seized  by 
the  Sheriff  and  claimed  by  tlie  plaintiff 
are  articles  which  are  not  comprised  in 
the  inventory  hereinbefore  mentioned, 
but  which  had  been  placed  upon  the 
premises  by  Manbr6  subsequently  to  the 
date  of  the  indenture  of  the  7th  of 
December.  With  these  exceptions  the 
machinery,  plant,  fixtures,  &c.,  seixed  by 
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the  Sheriff,  are  all  comprised  in  the  in- 
ventory. 

The  goods,  which  were  the  subject  of 
the  present  interpleader,  were  the  articles 
which  were  not  comprised  in  the  in- 
ventory. 

[The  above  facts  are  taken  from  the 
judgment  of  the  Lord  Chief  Justice.] 

Lanef  for  the  plaintiff. — The  case  is  on 
all  fours  with  Holroyd  v.  Marshall  (1), 
where  it  was  held  under  similar  circum- 
stances that  the  title  of  a  claimant  was 
preferable  to  that  of  the  execution 
creditor,  as  to  the  added  as  well  as  the 
original  machinery.  He  also  referred  to 
the  judgment  of  Lord  Westbury  in 
Beeve  v.  Whitmore  (2). 

Barnes f  for  ike  execution  creditors  (the 
defendants). — The  facts  in  Holroyd  v. 
Marshall  (1)  are  distinguishable  on  seve« 
ral  grounds.  In  that  case  there  was  an 
express  covenant  that  all  maohineiy,  &c., 
'*  fixed  or  placed  in  or  about  the  said 
mill,  buildings  and  appurtenances,  in 
addition  to  or  substitution  for  the  sadd 
Remises f  or  part  tfiereof ,  should  be  sub- 
ject to  the  trusts^  ^.,  herembefore  de- 
clared and  expressed  concerning  the  said 
premises"  during  the  continuance  of  the 
security ;  here  no  such  declaration  of 
trust  is  contained.  Belding  v.  Bedd  (3), 
decided  subsequently  to  Holroyd*s  Case 
(1),  is  an  authority  to  shew  that  the 
claimant  has  no  legal  title  to  this  pro- 
peri^y,  and  that  the  deed  of  assi^ment 
conferred  a  mere  equitable  right,  not 
beine  sufficiently  specific  to  admit  of  a 
bill  n>r  specific  performance  being  main- 
tained in  a  Court  of  Equity.  He  Ukewise 
cited  Oongreve  v.  Evetts  (4)  ;  Ohidell  v. 
Oalsworthy  (5)  ;  Carr  v.  Acraman  (6) ; 
Hope  V.  Hayley  (7). 


(1)  10  H.L.  Cas.  191 ;    8.  c   33  Law  J.  Rep. 
Chanc.  H.L.  193. 


(2)  83  Law  J.  Kep.  Chanc.  63. 

(3)  "    - 


8  Horl.  &  C.  956;  s.  c.  34  Law  J.  Rep. 
£x4sh.  212. 

(4)  10  Exch.  Rep.  298;  8.  c.  23  Law  J.  Rep. 
Exch.  273. 


(6)  6  Com.  B.  Rep.  N.S.  471. 

W  11  -   *    ~ 


Exch.  Rep.  666 ;  8.  c  26  Law  J.  Rep. 
Exch.  90. 

(7)  6  K  &  B.  830 ;  8.  c.  26  Law  J.  Rep.  Q.B., 
166. 


Lane^  in  reply. — Beldmg  v.  Bead  (3) 
strongly  supports  the  contention  of  the 
claimant.  There  the  property  in  ques- 
tion purported  to  be  assigned  was  merely 
stock-in-trade,  and  Martin,  B.,  Bram- 
well,  B.,  and  Channell,  B.,  expressly  dis- 
tinraish  such  property  from  property 
which  is  of  the  character  of  fixed  ma- 
chinery, or  was  ear-marked  as  belonging 
to  the  premises.  Again,  no  distinction 
can  be  shewn  between  the  present  and 
Holroyd* s  Case  (1)  on  the  ground  of  there 
being  no  declaration  of  trust ;  for  in  the 
latter  case  the  property  was  assigned  by 
the  grantor  through  a  trustee,  whereas 
here  the  assignment  from  grantor  to 
grantee  was  direct.  He  cited  Brown,  v. 
Baieman  (8). 

CW.  adv,  vvli. 

The  judgment  of  the  Court  (9)  was 
(on  May  13th)  delivered  as  follows: — 

CocKBUBN,  L.C.J. — ^We  took  time  to 
look  into  the  authorities  and  to  see 
whether  the  case  was  distin^ishable 
from  Holroyd  v.  Marshall  (1),  so  as 
to  be  within  the  operation  of  Beld^ 
ing  V.  Bead  (3),  and  we  are  of  opinion 
that  the  case  comes  within  the  former 
decision,  the  assignment,  though  of  after 
acquired  property,  being  absolute  and  not 
a  mere  agreement  to  assign,  and  the 
goods  being  sufficiently  specified  to  make 
the  assignment  operative  in  equity.  In 
Belding  v.  Bead  (3),  Bramwell,  6.,  ob- 
serving upon  HoZroyd  v.  Marshall  (1),  says, 
*'  There,  machinery,  which  in  a  sense  was 
not  specified  when  the  deed  was  executed, 
having  become  specific  by  being  brought 
into  a  particular  mill,  and  made  a  part  of 
its  machinery,  it  was  held  that,  although 
the  added  machinery  was  not  in  existence 
when  the  deed  was  executed,  a  covenant 
or  grant  of  this  nature  would  confer  an 
equitable  interest  in  it,"  and  Channell, 
B.,  uses  language  to  the  like  effect.  It 
was  owin^  to  the  want  of  this  specific 
character  m  Belding  v.  Bead  (3)  that  an 
assignment  of  "aU  other  the  personal 
estate  and  effects  whatsoever"  of  the 
bankrupt  ''  now  being  or  hereafter  to  be 

(8)  36  Law  J.  Rep.  C.P.  134;  8.  c.  Law  Rep. 
2  O.P.  272. 

(9)  Cockbarn,  L.C.J. ;  aod  Manisty,  J. 


Digitized  by 


Google 


584 


queen's  bench,  common  fleas  and  exchequeb. 


[N.S. 


Leatham  v,  Amor^  Q.B. 
on    the  premises   or   elsewhere   in    the 
United  Kingdom"   waa  held  to  be   in- 
operative   as    against    the     bankrapt's 
assignees. 

We  think  that  the  assignment  in  the 
case  before  ns  is  sufficiently  specific,  the 
machinery  and  chattels  in  question 
having  become  specific,  to  use  the  lan- 
guage of  Baron  Bramwell,  by  having 
been  brought  into  the  refinery  and  made 
part  of  its  machinery.  Our  judgment  is, 
therefore,  in  favour  of  the  plaintiff. 

Manisty,  J. — The  point  is  whether 
the  assignment  or  bill  of  sale  of  the  7th 
of  December,  1876,  from  Manbr6  to  the 
plaintiff  operated  so  as  in  equity  to  pass 
the  property  in  certain  after-acquired 
goods  to  the  plaintiff  Leatham,  and  to 
give  him  priority  over  the  defendants, 
tiie  execution  creditors,  notwithstanding 
he  had  not  taken  actual  possession  before 
the  seizure  of  the.  Sheriff. 

I  think  the  intention  of  the  parties,  as 
it  is  to  be  collected  from  the  deed,  was 
that  after-acquired  goods  brought  on  to 
and  used  in  connection  with  the  refinery 
and  premises  mentioned  in  the  deed, 
should  become  and  be  the  property  of  the 
present  plaintiff,  whether  formal  posses- 
sion of  them  was  taken  by  the  plaintiff 
or  not ;  and  that,  consequently,  the  case 
is  governed  by  the  decision  of  the  House 
of  Lords  in  Holroyd  v.  Marshall  (1),  in 
which  it  was  held  that,  although  non- 
existing  property  to  be  acquired  at 
a  friture  time  is  not  assignable  at  law,  it 
is  assignable  in  equity.  In  the  case  of 
Beeve  v.  WkUmore  (2),  it  was  held  that 
the  deed  was  intended  to  operate  only  as 
a  license  to  take  possession,  and,  conse- 
quently, no  property  in  the  after-acquired 
goods  passed  until  possession  was  taken 
by  the  assiniee.  That  case,  therefore,  is 
clearly  distinguishable  fi'om  the  present. 

It  is  found,  as  a  fact,  that  the  goods  in 
question  were  upon  and  used  in  connec- 
tion with  the  refinery  when  the  Sheriff 
seized  them.  I  think,  therefore,  they 
were  sufficiently  described  and  capable  of 
being  identified  to  have  entitled  the  plain- 
tiff to  maintain  an  action  for  specific  per- 
formance of  the  contract  contained  in  the 
bill  of  sale  of  the  7tfi  of  December,  1876, 
and  that,  consequently,  the  plaintiff  was 


in  equity  the  proprietor  of  them,  and 
entitled  to  priority  over  the  defendants 
as  execution  creditors.  In  Belding  v. 
Bead  (3),  it  was  held  that  the  goods 
were  not  sufficiently  specified  or  ear- 
marked to  be  the  subject  of  a  decree  for 
specific  performance,  and  that,  conse* 
quently,  the  property  in  them  did  not 
pass  even  in  equity. 

I   think    the    plaintiff   is    entitled  to 
judgment. 

Judgment  for  theploMUiff, 


Solicitors — Emmett  &  Son,  agents  for  Sothebj, 
Wilkinson  &  Co.,  Wakefield,  for  plaintiff;  J. 
Pedley,  for  defendants. 


[IN   THE  DIVISIONAL   COURT   FOR  THE 
aB.,  C.P.  AND  EXCH.  DIVISIONS.] 

'bade     (JvdgmenU     credUor)^ 
1878.  V.  WINSBB  &  SON  (iudgmeni 

April  1.  -  debtors),  the  London  tram- 
WATS  COMPANY  (garnishees), 
CHAPMAN  (claimant). 

Debtor  and  Creditor — Garnishee  Order — 
Claimant — Order  XLV.  rule  7 — Judge  by 
Consent  trying  Issue  summarily — Appeal 
— Judicature  Act,  1873,  s,  49. 

Where  upon  an  attachment  under  a 
garnishee  order  by  a  judgment  creditor  of 
moneys  due  to  the  judgment  debtor,  a  thifd 
party  claims  such  moneys  for  a  debt  due  to 
him  from  the  judgment  debtor,  and  c<m- 
sents  to  a  Judge  at  chambers  deciding  the 
issue  summarily  between  him  and  thejudg^ 
ment  creditor,  instead  of  ashing  under 
Order  XLV,  rule  7,  for  an  issue  to  be 
tried  in  the  usual  way,  such  decision  of  the 
Judge  is  final,  and  cannot  be  appealed 
against  by  such  third  party. 

In  July,  1877,  Alfred  Bade  obtained  a 
judgment  a^inst  Winser  &  Son  for 
49Z.  Ss.  4d.  The  only  person  oonstiiuting 
the  firm  of  Winser  &  Son  was  Henry 
J.  Winser,  and  on  the  22nd  of  Febmaiy 
last  the  said  Benry  J.  Winser  obtained  a 
verdict  for  2001.  against  the  London 
Tramway's  Company  for  an  injniy  which 
he  had  sustained  through  their  negligenoe. 
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Thereupon  the  said  Henry  J.  Winser 
asfflgned  such  200L  and  the  benefit  of 
the  judgment  to  be  obtained  pursuant 
to  the  said  verdict  to  James  Chapman  for 
securing  the  payment  to  him  by  Winser 
of  191Z.  128 .  2d.,  and  on  the  23rd  of 
i^bruarylast  Eade,  the  judgment  ci-editor 
of  Winser,  attached  under  a  garnishee 
order  the  moneys  owing  from  the  London 
Tramway's  Company  to  the  said  judgment 
debtor.  The  garnishees  took  out  an  in- 
terpleader  summons,  which  was  heard 
before  Field,  J.,  at  chambers  on  the  1st 
of  March  last,  who  then  made  an  order 
ordering  the  garnishees  to  pay  into  Court 
the  sum  of  492.  3^.  4(f.,  the  amount  due 
to  the  said  A.  Eade  on  his  judgment,  to 
abide  the  event  of  an  issue  between  the 
claimant,  James  Chapman,  and  the  said 
judgment  creditor,  A.  Eade,  as  to  whether 
the  said  claimant  as  against  the  said 
judgment  creditor  was  entitled  to  the 
said  sam  of  49Z.  3^.  4(2.,  and  he  adjourned 
the  further  hearing  to  another  day  for  his 
trying  the  said  issue  upon  affidavits. 

On  the  6th  of  March  Field,  J.,  heard 
the  parties  at  chambers  on  the  trial  of  the 
said  issue,  and  he  then  found  the  said 
issue  in  favour  of  the  said  judgment 
creditor,  and  barred  the  said  cliumant 
with  costs.  The  claimant  gave  notice  of 
appeal  from  this  decision  of  the  learned 
Judge. 

Finlay  now  appeared  for  the  claimant 
in  support  of  such  appeal. 

Aihderson,  for  the  judgment  creditor, 
took  the  preliminary  objection  that  no 
appeal  would  lie,  as  it  appeared  from  the 
affidavits  that  the  trial  of  the  issue  be- 
tween the  claimant  and  the  judgment 
creditor,  as  directed  by  the  order  of  the 
Ist  of  March  last,  was  to  be  before  Mr. 
Justice  Field  himself  by  the  consent  of 
the  parties,  and  he  referred  to  sec.  49  of 
the  Judicature  Act,  1873. 

JPVnZo^. — If  iu  the  proceedings  to  attach 
debts  there  is  a  claim  by  a  third  person, 
as  was  the  case  here,  the  Judge  under 
Order  XLV.  rule  7,  has  power  to  order 
"  any  issue  or  question  to  be  tried  or  de- 
termined, and  may  bar  the  claim  of  such 
third  person  or  make  such  other  order 
as  such  Judge  shall  think  fit/'  This  rule 
is  taken  from  sec.  30  of  the  Common 
Vol.  47.— Q.B.,  C.P.  &  ExcH. 


Law  Procedure  Act,  1860,  and  in  a  note 
on  that  section  in  Day* a  Oommon  Law 
Procedure  AcU  (4th  ed.),  p.  371,  it  is  said 
that  that  section  *' provides  for  a  sum- 
mary  adjudication  by  the  Judge  upon  the 
claims  of  a  third  party  to  liens  or  charges 
upon  debts  sought  to  be  attached  by  an 
execution  creditor,  and  gives  a  power  of 
barring  such  claims^  i.e.,  claims  to  such 
liens  or  charges  as  between  such  third 
person  and  the  garnishee,  but  not  of 
barring  a  debt  claimed  by  such  third 
person  against  the  execution  debtor.  The 
learned  Judge,  therefore,  had  jurisdiction 
to  direct  an  issue  or  to  try  summaiily, 
but  the  fact  that  the  parties  consented  to 
his  trying  summarily  would  not  oust  the 
right  of  appeal  given  from  every  order 
by  a  Judge  by  sec.  50  of  the  Judicature 
Act,  1873. 

[HuDDLESTON,  B. — ^How  do  you  get 
over  sec.  49,  which  expressly  states  that 
no  order  of  a  Judge  made  by  the  consent 
of  parties  shall  be  subject  to  appeal  ex- 
cept by  leave  of  such  Judge.] 

That  means  the  order  to  the  making  of 
which  the  consent  was  g^ven.  The 
claimant  by  consenting  to  the  order  of 
the  1st  of  March  only  consented  to  the 
learned  Judge  trying  the  issue  summarily, 
and  did  not  consent  to  the  order  he  made 
on  the  6th  of  March,  which  is  the  order 
appealed  from.  The  Interpleader  Act, 
1  CD  2  Vict.  c.  58.  B.  2,  and  the  Common 
Law  Procedure  Act,  1860,  s.  17,  make 
.  the  decision  of  the  Court  or  Judge  in  an 
interpleader  proceeding  final  and  con- 
clusive, and,  therefore,  in  Shortridge  v. 
Young  (1)  it  was  held  that  the  disposal 
summarily  by  a  Judge  at  Chambers  of  an 
interpleader  order  by  consent  of  the 
parties  could  not  be  reviewed  by  the 
Court.  There  is  no  such  provision  in 
the  enactments  as  to  garnishee  orders 
for  making  the  decision  final. 

[HuDDLESTON,  B. — You  diduot  ask  my 
brother  Field  at  Chambers  to  order  an 
issue  to  be  tried,  as  you  might  have  done 
under  Order  XLV.  rule  7,  but  you  asked 
him  to  decide  the  matter  summarily, 
which  in  efPect  was  to  make  him  an  arbi- 
trator between  the  parties.] 

(1)  12  Mee.  &  W.  6;  b.  c  13  Law  J.  Hep. 
Ezch.  30. 
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If  giving  the  consent  was  to  have 
that  effect,  of  course  it  must  be  admitted 
that  there  would  be  no  power  to  review 
his  decision. 

LoBD  Coleridge,  C.J. — I  am  of  opinion 
that  this  preliminary  objection  must  pre- 
vail. I  think  that  my  brother  Field 
was  asked  to  proceed  summarily  as  an 
arbitn^tor  in  determining  the  rights  of 
the  parties,  and  the  claimant  must  be 
taken  to  have  consented  to  this  with  all 
the  consequences  attending  such  a  dis- 
posal of  the  case.  If  so,  as  Mr.  Finlay 
admits,  no  appeal  will  lie  from  the  de- 
cision of  my  brother  Field. 

HuDDDESTON,  B.— I  am  of  the  same 
opinion.  By  Order  XLV.  rule  7,  the 
Judge  has  power  to  direct  an  issue  or 
question  to  be  tried  or  determined,  which, 
according  to  rule  5,  may  be  "in  any 
manner  in  which  any  issue  or  question  in 
an  action  may  be  tried  or  determined,"  or 
he  may  make  such  other  order  as  he  shall 
think  fit.  There  were,  therefore,  two 
courses  open.  The  Judge  might  direct 
an  issue  or  determine  the  matter  himself 
summarily.  The  parties  by  consenting  to 
the  latter  course  took  the  decision  of  the 
Judge  as  that  of  an  arbitrator,  and  there- 
fore  his  decision  was  final. 

Appeal  disallowed. 


Solicitors — C.  Ghregory,  for  judgment  creditor;. 
Chapman  &  Co.,  for  judgmeot  debtor  and 
claimant. 


[IN  THE  EXCHEQUER  DIVISION.] 

1878.  1  BAKER,  Inspector  of  Mines  (ap' 
Feb.  5.  J  pellanf)  v.  cabtbe  (respondent. 

Mines  Eegulationr—Zb  8f  36  Vict,  c.  7^ 
(The  Ooal  Mines  Regulation  Act,  1872), 
8.  61 — Ovmer's  Besponsibility  for  Breach 
of  Oeneral  Rules  hy  a/nother  Person. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.O.  87.] 


[IN  THE  COMMON  PLEAS  DIVISION.] 
,QHo         fBUDOB    (petitioner)   v.   ah- 

Vc    1/5  <         DEEWS   AND    0TH8BS  (re- 

Ma7l5,16.^      ^omian^,). 

Mtmicipal  Elections  Act  (38  ^  39  Vtct. 
c,  40) — Nomination  —  Burgess  BcU  on 
which  the  Name  of  Person  nomincUed  must 
appear — Jurisdiction  to  review  Decision 
of  Mayor. 

It  is  sufficient  to  entiUe  a  person  to  he 
nominated  for  the  office  of  cowncUor  for  a 
municipal  borough  that,  if  otherwise  duly 
qualified,  he  be  enrolled  on  the  burgess  roU 
in  force  at  the  time  of  the  election,  aUhough 
his  name  may  not  be  on  the  burgess  roU 
which  was  in  force  at  the  time  of  the 
nomination. 

Therefore,  where  one  of  several  candidaies 
for  the  officio  of  couiwUlor  was  nomincUed 
on  the  23ri  of  October,  1877,  who  was  not 
enrolled  on  the  burgess  roU  for  the  year 
beginning  the  1st  of  November,  1876,  but 
was  enrolled  on  the  burgess  roU  for  the  year 
beginning  the  1st  of  November,  1877,  whe^ 
the  election  was  held,  and  was  in  aU  other 
respects  qualified  to  be  elected  councillor, — 

Held,  that  he  was  rightly  nominated. 

Held  also,  that  this  Oourt  had  jurisdio" 
tion,  on  a  petition  questioning  the  election^ 
to  review  the  decision  of  the  mayor,  who  had 
allowed  an  objection  to  stich  nomination  on 
the  ground  thai  the  namie  of  such  candidate 
was  not  on  such  previous  burgess  rM. 

The  petitioner  petitioned  against  the 
election  of  James  i^drews,  Titus  Buckley 
and  Henry  Thomas  Treyanion,  three  of 
the  respondents  (the  other  respondent, 
Francis  T.  Bogers,  being  the  letnndng 
officer)  for  the  office  of  conndllon  for 
the  south-east  ward  of  the  boron^  of 
Poole,  at  an  election  for  such  office  holden 
on  the  1st  of  November,  1877. 

The  following  are  ihe  &ct8  necessary 
for  this  report,  as  they  were  set  out  in  » 
Special  Case  stated  for  the  opinion  of  the 
Court  by  the  order  of  Field,  J. : — 

1.  The  petitioner  is  a  person  who  was 
a  candidate  at  the  said  election  of  coun- 
cillors. 

24.  On  the  22nd  day  of  October,  1877, 
the  burgeas-roll  and  ward  lists  of  the  nid 
borough  and  ward  were  duly  published. 

25.  On  the  23rd  day  of  October,  1877, 
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six  candidates  were  nominated  in  writing 
for  the  south-east  ward.  The  names  of 
the  six  candidates  were  and  are  as  follows : 
— James  Andrews,  Titus  Buckley,  Henry 
Thomas  Trevanion,  Henry  Farmer,  Philip 
Edward  Lionel  Budge  (the  petitioner) 
and  George  Frederick  Wanhill.  All  the 
candidates  were  nominated  in  writing 
and  hy  separate  nomination  papers. 

28.  The  said  Henry  Farmer  and  Philip 
Edward  Lionel  Budge  were  persons  en- 
rolled on  the  hurgess-roU  and  south-east 
ward  list  of  the  said  borough  and  ward,  and 
were  in  all  other  respects  qualified  to  be 
elected  councillors.  The  said  George 
Frederick  Wanhill  was  not  enrolled  on 
the  burgess-roll  and  ward  list  published 
on  the  22nd  day  of  October,  1876,  but  he 
was  enrolled  as  "  Greorge  F.  Wanhill "  in 
the  burgess-roll  for  the  said  borough  pub- 
lished on  the  22nd  of  October,  1877,  and 
was  in  all  other  respects  qualified  to  be 
elected  a  councillor. 

29.  The  said  George  Frederick  Wan- 
hill, though  in  all  respects  so  entitled, 
was  by  an  omission  of  the  overseer  of  the 
poor  of  the  tything  of  Longfleet,  in  the  said 
ix)rongh  of  Poole,  not  enrolled  on  the  bur- 
gess-roll published  on  the  22nd  day  of 
October,  1876. 

30.  No  application  has  been  made  by 
the  said  Cborge  Frederick  Wanhill,  under 
the  provisions  of  section  24  of  the  7th 
Will.  4.  and  1st  Vict.  c.  78,  to  have  his 
name  inserted  on  such  burgess-roU. 

31.  On  the  24th  day  of  October,  1877, 
the  mayor  attended  alone,  without  any 
alderman  or  assessor,  at  the  town  hall,  to 
decide  on  the  validity  of  certain  objec- 
tions made  to  the  nomination  papers  of 
all  the  candidates. 

33.  An  objection  was  made  by  the  said 
Henry  Thomas  Trevanion,  under  the 
Municipal  Elections  Act,  1875,  section  1, 
sub-section  3,  to  the  nomination  paper  of 
the  said  George  Frederick  Wwihill  on  the 
ground  that  the  name  of  the  said  George 
Frederick  Wanhill  was  not  on  the  bur- 

S3ss-roll  published  on  the  22nd  day  of 
ctober,  1876. 

34.  The  mayor  by  a  decision  in  writing 
allowed  such  objection.' 

35.  A  poll  was  held  in  the  said  ward 
on  the  1st  day  of  November,  1877,  the 
result  of  which  was  as  follows : — James 
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Andrews,  476  votes ;  Titus  Buckley,  468 
votes ;  Henry  Thomas  Trevanion,  452 
votes ;  Henry  Farmer,  452  votes ;  and 
Philip  Edward  Lionel  Budge,  447  votes. 
There  being  only  three  vacancies  in  the 
body  of  councillors,  the  said  Francis  Time- 
wall  Bogers,  who  presided  at  the  said 
election,  gave  a  casting  vote  in  favour  of 
the  said  Henry  Thomas  Trevanion. 

36.  On  the  1st  day  of  November,  1877, 
the  said  Francis  T.  Rogers  declared  the 
same  James  Andrews,  Titus  Buckley 
and  Henry  Thomas  Trevanion  dnlj 
elected,  and  published  a  list  of  their 
names  as  and  for  a  list  of  the  names  of 
the  persons  so  elected. 

The  questions  for  the  opinion  of  the 
Court  who  are  to  pronounce  judgment  in 
such  form  as  they  shall  see  fit,  with  or 
without  costs  as  they  shall  see  fit,  subject, 
however,  to  the  respondents'  objections 
in  respect  of  questions  3  and  4^  as  here- 
inafter appears,  are — 

1.  Whether  the  said  James  Andrews, 
Titus  Buckley  and  Henry  Thomas  Tre- 
vanion were  or  any  of  them  was  duly 
elected  to  the  office  of  councillor. 

2.  Whether  if  they  or  one  of  them  were 
not  duly  elected,  their  or  his  election  is 
void. 

3.  Whether  the  nomination  of  the  said 
James  Andrews,  Titus  Buckley  and  Henry 
Thomas  Trevanion  were  illegal  and  void 
or  not. 

4.  Whether  the  decision  of  the  mayor 
allowing  the  objection  to  the  nomination 
paper  of  the  said  George  Frederick  Wan- 
lull  was  wrong  or  not. 

5.  Whether  the  petitioner  is  entitled 
to  any  and  what  rehef. 

The  respondents  object  to  questions  3 
and  4  being  determined  by  the  Court,  on 
the  gpround  that  the  Court  has  no  juris- 
diction to  entertain  or  determine  the 
same. 

The  SoUdtor-General  (Sir  H.  Giffard) 
(with  him  Oromtham  and  0.  Bowen),  for 
the  petitioner. — [The  arguments  of  the 
Solicitor-General  were  chiefly  on  the 
points  raised  by  the  petitioner,  on  which 
the  Court  gave  no  opinion,  and  which, 
therefore,  it  is  unnecessary  to  refer  to  for 
the  purpose  of  this  report.  He,  however, 
contended  that  the  decision  of  the  mayor 
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was  wrong  in  disallowing  WanhilVs  nomi- 
nation, as  the  bnrgess-roll  upon  which 
the  election  was  to  take  place  was  the 
one  published  on  the  22nd  of  October, 
1877,  which  must  therefore  be  the  roll  by 
which  the  qualification  to  be  nominated 
must  be  determined,  and  he  further  con- 
tended that  if  the  mayor  was  wrong  the 
election  was  necessarily  invalidated  and 
his  decision  subject  to  reversal  on  this 
petition  against  the  election.] 

Pollard  (Benjamin  with  him),  for  the 
respondents. 

[Grove,  J. — I  wish  to  direct  your  at- 
tention  to  the  4th  question.  The  objec 
tion  to  the  nomination  paper  of  Mr. 
Wanhill  which  the  mayor  allowed  was 
that,  though  Mr.  Wanhill's  name  was  on 
the  burgess-roU  made  on  the  22nd  of 
October,  1877,  it  was  not  in  the  previous 
roll.  But  by  section  22  of  5  &  6  Will.  4. 
c.  76,  the  burgess-roll  is  to  be  the  roll  of 
burgesses  entitled  to  vote  "  at  any  elec- 
tion which  may  take  place  in  such  borough 
between  the  1st  day  of  November  inchi. 
sive  in  the  year  wherein  such  burgess-roll 
shall  have  been  made,  and  the  Ist  d^  of 
November  in  the  succeeding  year."  That 
would,  therefore,  include  the  1st  of  No- 
vember, 1877,  on  which  this  election  took 
place,  so  that  Mr.  WanhilFs  name  was  on 
the  roll  which  was  in  force  when  the 
election  took  place.  How,  therefore,  do 
you  get  over  this  22nd  section  ?] 

The  respondents  object  to  questions  3 
and  4  being  determined  by  the  Court  on 
the  ground  that  the  Court  has  no  juris- 
diction to  do  so.  It  is  clear  that  the  Court 
has  no  jurisdiction  to  entertain  the  3rd 
question. 

[Grove,  J.— But  how  about  the  4th 
question  P  That  is  the  one  which  we  wish 
you  to  argue  first.] 

The  12th  section  of  35  &  36  Vict.  c.  60 
defines  the  matters  in  respect  of  which  a 
municipal  election  shall  be  questioned.  It 
enacts  as  follows:—"  The  election  of  any 
person  at  an  election  for  a  borough  or 
ward  may  be  questioned  by  petition  be- 
fore an  election  Court  constituted  as  here- 
inafter in  this  Act  provided,  and  herein- 
after in  this  Act  referred  to  as  the  «  Court,' 
on  the  ground  that  the  election  was,  as 
to  the  borough  or  ward,  wholly  avoided 
by  general  bribery,  treating,  undue  influ- 
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ence  or  personation,  or  on  the  ground  that 
the  election  of  such  person  was  avoided 
by  corrupt  practices  or  ofFences  against 
this  Act  committed  at  the  election,  or  on 
the  ground  that  he  was  at  the  time  of 
the  election  disqualified  for  election  to  the 
office  for  which  the  election  was  held,  or 
on  the  ground  that  he  was  not  duly 
elected  by  a  majority  of  lawftil  votes." 
The  present  case  does  not  come  within 
any  of  the  things  there  enumerated,  and 
therefore  the  Court  has  no  jurisdiction  to 
review  the  mayor's  decision  and  to  quea- 
tion  the  election.  The  Legislature  in- 
tended to  leave  untouched  the  jurisdic- 
tion of  the  Queen's  Bench  to  enquire  by 
quo  warranto  as  to  the  validity  of  the  elec- 
tion of  persons  to  these  municipal  offices 
except  in  the  cases  specially  mentioned 
in  such  12th  section.  Then  the  38  &  39 
Vict.  c.  40.  s.  1,  sub-sec.  3,  which  makes 
the  decision  of  the  mayor  "  if  disallowing 
any  objection  to  a  nomination  paper 
final,  but,  if  allowing  the  same  subject  to 
reversal,"  makes  it  so  subject  only  **  on 
petition  questioning  the  election  or  re- 
turn," and  this  brings  it  back  to  section 
12  of  35  &  36  Vict.  c.  60,  and  there  are 
no  grounds  here  within  the  terms  of  that 
12th  section  on  which  it  can  be  so 
questioned. 

[Grotb,  J.— By  striking  off  Mr.  Wan- 
hill  as  a  candidate  another  candidate 
might  have  been  elected  than  would 
otherwise  have  been.  It  would  afiect, 
therefore,  the  majority  of  votes  given  to 
those  elected.] 

The  "  majority  of  lawful  votes  "  means 
as  between  the  candidates  at  the  election 
for  whom  the  votes  were  given,  and  does 
not  apply  to  the  case  of  a  person  who  tried 
to  be  a  candidate,  but  was  not  considered 
qualified  to  be  such.  Then,  next,  whether 
the  decision  of  the  mayor  allowing  the 
objection  to  the  nomination  was  or  was  not 
right.  Under  the  Municipal  Corporation 
Act  of  1835  (5  &  6  Will.4.  c.  76) ,  thero were 
no  nominations,  and  therefore  necessarily 
only  one  burgess-roll,  and  the  municipal 
elections,  whether  to  fill  up  a  casual 
vacancy  during  the  year,  or  for  the  elec- 
tion of  councillors  on  the  1st  of  November 
in  every  year,  were  by  the  burgesses  on 
the  roll  according  to  section  22  of  that 
Act.    The  29th  section,  which  enacts  who 
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are  entitled  to  yote  in  tlie  election  for 
councillors,  says,  "eyery  burgess  of  any 
borough  wbo  shall  be  enroued  on  the 
burgess-roll  for  the  time  being,"  which 
means  the  time  of  the  election.  The 
nomination  of  candidates  is  first  intro- 
duced at  municipal  elections  by  22  Vict.  c. 
35.  s.  6,  which  states  that  "  at  any  election 
of  councillors  to  be  held  for  any  borough 
or  ward,  any  person  entitled  to  vote  may 
nominate  for  the  office  of  councillor  himself 
(if  duly  qualified)  or  any  other  person  or 
persons  so  qualified."  "  Any  person  en- 
titled  to  vote  '*  means  then,  at  the  time  of 
nomination,  entitled  to  vote.  The  being 
80  entitled  was  the  being  on  the  burgess- 
roll  which  was  then  in  force,  whicn  in 
the  present  case  was  the  burgess-roll  be- 
ginning the  1st  of  November,  1876,  and 
ending  the  31st  of  October,  1877,  and  the 
reg^ter  is  "  conclusive  as  to  the  right  of 
persons  included  therein  to  vote  at  an 
election  for  the  purposes  whereof  such 
register  is  in  force." — 35  &  36  Vict.  c.  60. 
8.  10.  A  man  must  be  a  burgess  at  the 
time  when  he  is  nominated,  and  he  must 
be  nominated  by  one  who  is  a  burgess. 
Furthermore,  he  must  be  qualified  to  be 
on  the  roll  as  a  burgess  which  shall  be  in 
force  when  he  is  elected.  As  to  being 
qualified  though  not  actually  on  the  roll — 
The  Queen  v.  Dixon  (1)  and  WhaUey  v. 
BramweU  (2).  By  38  &  39  Vict.  c.  40.  s.  6, 
"  a  person  shall  not  be  entitled  to  sign  or 
subscribe  any  nomination  paper  or  to  vote 
unless  his  name  is  on  the  burgess-roll  for 
the  time  being."  The  case  of  The  Queen 
V.  Harvey  (3)  is  a  distinct  authority  in 
favour  of  the  respondents.  It  shews  that 
the  roll  for  the  time  being  is  in  the  pre- 
sent case  the  roll  in  operation  on  the 
23rd  of  October,  1877,  when  the  nomina- 
tion took  place,  and  that  a  person  whose 
right  to  vote  only  commenced  on  the  1st 
of  November,  could  not  vote  or  nominate 
before  that  time.  If  the  Court  is  against 
the  respondents  on  the  4th  question,  and 
is  also  of  opinion  that  it  has  jurisdiction 
to  deal  with  it,  it  is  unnecessary  to  argue 
the  other  points. 

(1)  16  Q.B.  Bep.  33 ;  8.  c.  19  Law  J.  Hep.  Q.B. 
362. 

(2)  15  Q.B.  Rep.  77d^  8.  c.  20  Law  J.  Rep. 
QB.  63. 

(3)  3  aB.  Rep.  475  ;  s.  c  11  Law  J.  Rep.  Q.B. 
2«2. 
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Grove,  J. — This  is  a  petition  in  re- 
spect of  an  election  of  town  councillors 
for  one  of  the  wards  of  the  borough  of 
Poole,  which  took  place  on  the  1st  of 
November,  1877,  in  that  borough,  and 
the  three  candidates  who  were  elected  on 
that  occasion  were  James  Andrews,  Titus 
Buckley  and  Henry  Thomas  Trevanion, 
who  are  three  of  the  respondents  in  this 
petition.  Several  objections  were  taken 
to  the  validity  of  the  election,  and  as  one 
of  these  objections  went  to  the  whole 
question  of  whether  the  election  was 
valid  or  void  we  requested  the  counsel 
for  the  respondents  to  address  himself, 
in  the  first  instance,  to  that  objection. 
Notwithstanding  the  able  argument  of 
Mr.  Pollard,  wno  being  very  well  ac- 
quainted with  the  legislation  on  this  sub- 
ject, was  able  with  perfect  readiness  to 
call  oar  attention  to  a  large  number  of 
sections  applying  more  or  less  directly  to 
this  case,  we  are  of  opinion  that  this 
objection  is  fatal  to  the  election.  The 
objection  is  the  one  contained  in  the 
fourth  question  put  for  our  decision : — 
"Whether  the  decision  of  the  mayor 
allowinfi^  the  objection  to  the  nomination 
paper  of  the  said  George  Frederick  Wan. 
hill  was  wrong  or  not?"  No  doubt  the 
case  states  that,  "The  respondents  ob- 
ject to  questions  3  and  4  being  deter- 
mined by  the  Court,  on  the  ground  that 
the  Court  has  no  jurisdiction  to  entertain 
or  determine  the  same,"  and  it  might, 
prima  facie,  appear  to  be  more  in  order 
that  we  should  take  the  question  of  juris- 
diction first,  but  as  many  of  the  facts 
which  would  have  to  be  referred  to  for 
that  purpose  relate  to  the  other  point  we 
deem  it  more  convenient  to  take  the  ob- 
jection itself  first,  and  the  question  of 
jurisdiction  afterwards.  The  facts  with 
regard  to  George  Frederick  Wanhill  are 
as  follows: — [The  learned  Judge  here 
read  paragraphs  25,  28  and  29  of  the 
special  case.]  The  question  turned  on 
this  fact,  Wanhill  being  nominated  as  a 
candidate  for  the  election  to  take  place 
on  the  1st  of  November,  1877,  was  it 
necessary,  in  order  to  make  his  nomina- 
tion a  valid  one,  that  he  should  be  upon 
the  burgess  roll  made  on  the  22nd  of 
October,  1876,  or  upon  the  burgess  roll 
made  on  the  22nd  of  October,  1877,  or 
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on  both;  or  to  put  it  as  Mr.  Pollard 
pnt  it,  should  he  be  on  the  burgess  roll 
of  the  22nd  of  October,  1876,  and  be 
entitled  to  be  on  the  burgess  roll  of  the 
22nd  of  October,  1877,  and  which  would 
be  the  roll  upon  which  the  election  of  the 
1st  of  November  would  proceeed  ?  It 
was  argued  for  the  respondents  that  it 
was  necessary  that  he  should  be  upon  the 
roll  published  on  the  22nd  of  October, 

1876,  and  should  also  be  entitled  to  be 
upon  the  subsequent  burgess  roll,  which 
would  be  made  out  upon  the  22nd  of 
October,  1877,  although  it  was  said  to 
be  immaterial  whether  he  was  actually 
on  that  roll,  provided  he  was  entitled  to  be 
upon  it.  On  the  other  hand  it  was  con- 
tended for  the  petitioner  that  Wanhill 
waa  rightly  nominated,  being  not  only 
entitled  to  be  but  being  upon  the  burgess 
roll  published  on  the  22nd  of  October, 

1877,  and  therefore  that  the  mayor  who 
allowed  the  objection  to  the  nomination 
paper  was  wrong  in  allowing  it,  or,  to  use 
a  converse  expression,  in  disallowing  his 
candidature.  We  are  of  opinion  that  the 
mayor  was  wrong,  and  that  Wanhill  was 
entitled  to  be  nominated  and  elected,  if 
the  electors  thought  fit  to  vote  for  him 
so  as  to  give  him  a  majority  entitling  him 
to  be  elected,  he  being  on  the  burgess 
roll  published  on  the  22nd  of  October, 
1877.  The  principal  section  of  the  sta- 
tute on  which  the  question  hangs  is  the 
22nd  section  of  5  &  6  Will.  4.  c.  76, 
which  enacts  as  follows : — "  That  the 
burgess  lists  so  revised  and  signed  as  last 
aforesaid  shall  be  delivered  by  the  mayor 
to  the  town  clerk  of  such  borough,  who 
shall  keep  the  same  and  shall  cause  the 
said  burgess  lists  to  be  fairly  and  truly 
copied  into  one  general  alphabetical  list 
in  a  book  to  be  by  him  provided  for  that 
purpose,  with  every  name  therein  num- 
bered, beginning  the  numbers  from  the 
first  name  and  continuing  them  in  a  re- 
gular series  until  the  last  name,  and  shall 
cause  such  books  to  be  completed  on  or 
before  the  22nd  of  October  in  every  year, 
and  shall  deliver  such  books,  together 
with  the  lists,  at  the  expiration  of  his 
office  to  the  person  succeedmg  him  in  such 
office ;  and  every  such  book  in  which  the 
said  burgess  lists  shall  have  been  copied 
shall  be  me  burgess  roll  of  the  burgesses 


of  such  borough  entitled  to  vote,  after 
the  passing  of  this  Act,  in  the  choice  of 
councillors,  assessors  and  auditors  in  such 
borough,  as    hereinafter  mentioned,  at 
any  election  which  may  take  place  in 
such   borough  between  the  Ist  day  of 
November,  inclusive,  in  the  year  wherein 
such  burgess  roll  shall  have  been  made, 
and  the  1st  day  of  November  in  the  suc- 
ceeding yearJ'     The  election  took  place 
on  the  1st  of  November,  1877,  and  it  is 
admitted  that  the  burgess  roll  which  was 
completed  by  the  22nd  of  October  pre- 
ceding is  the  burgess  roll  of  voters  who 
were  to  vote  at  the  election  in  November, 
but  it  is  said  that,  with  regard  to  ihe 
nomination  of  candidates,  both  the  person 
nominating  tod  the  person  nominated 
must  be  on  the  previous  roll,  that  is  to 
say,  the  roll  of  persons  entitled  to  vote 
not  at  the  election  in  November,  1877, 
but  at  the  election  in  November,  1876. 
If  this  be  so,  there  is  no  doubt  that  manj 
inconvenient  consequences  will    follow. 
In  the  first  place,  if  the  noihinator  mast 
necessarily  be  upon,  the  old  roll  and  need 
not  be  upon  the  new,  the  person  nomi- 
nating might  be  a  person  who  would  not 
be  a  voter  at  the  election  for  which  he 
had    nominated.      This  was  an  incon- 
venience, but  it  would  not  be  fatal  if  the 
words  of  this  and  other  Acts  made  it 
clear  that  it  was  so  intended,  but  it  could 
hardly  be  a  thing  contemplated  by  the 
Legislature  that  a  man  whose  time  for 
being  a  voter  should  expire  before  the 
elec^on  for  which  he~  had  nominated  a 
candidate  should  be  the  one  selected  by 
the  Act  to  nominate  candidates.     I  am, 
however,  inclined  to  think  it  is  unneces- 
sary for  us  to  ffive  judgment  upon  this 
point,  because  the  point  here  is  not  upon 
which  roll  the  nominator  should  be  but 
upon  which  should  be  the  person  nomi- 
nated, because  the  disallowance  of  Wan- 
hill's  candidature  was  upon  the  ground 
that  he,  although  upon  the  burgess  roll 
which  would  be  the  proper  one  for  elec- 
tion on  the  1st  of  November,  1877,  was 
not  on  the  previous  roll,  which  was  the 
one  for  the  election  on  the  1st  of  Novoti- 
ber,  1876,  and  for  casual  elections  be- 
tween that  date  and  the  1st  of  November, 
1877.     The  next  section  which  applies  to 
this  case  is  7  Will.  4.  and  1  Vict  c,  78. 
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8. 6,  which  says : — "  Be  it  enacted  that  iii 
every  horongh,  in  which,  by  reason  of  any 
neglect  or  informality,  a  new  burgess 
roll  of  the  said  borongh  shall  not  have 
been  duly  made  in  any  year  within  the 
time  directed  by  the  said  Act,  the  burgess 
roll  which  was  in  force  before  the  time 
appointed  for  the  revision  shall  continue 
in  force  until  such  new  burgess  roll  shall 
have  ,been  duly  made."  Then  comes 
section  6  of  the  Act  22  Vict.  c.  35, 
which  enacts  as  follows : — "  At  any  elec- 
tion of  councillors  to  be  held  for  any 
borough  or  ward  any  person  entitled  to 
vote  may  nominate  for  the  office  of  coun- 
cillor himself  (if  duly  qualified)  or  any 
other  person  or  persons  so  qualified  (not 
exceeding  the  number  of  persons  to  be 
elected  for  the  borough  or  ward  as  the 
case  may  be),  and  every  such  nomination 
shall  be  in  writing,  and  shall  state  the 
Christian  names  and  surnames  of  the 
persons  nominated,  with  their  respective 
places  of  abode  and  descriptions,  and 
shall  be  signed  by  the  party  nomina- 
ting and  sent  to  the  town  clerk  at  least 
two  whole  days  (Sunday  excluded)  be- 
fore the  day  of  election,  and  the  town 
clerk  shall,  at  least  one  whole  day  (Sun- 
day excluded),  before  the  said  day  of 
election,  cause  the  Christian  names  and 
surnames  of  the  persons  so  nominated, 
with  such  statement  of  their  respective 
places  of  abode,  and  descriptions,  and 
with  the  names  of  the  person  nominating 
them  respectively,  to  be  printedand  placed 
on  the  door  of  the  town  hall,  and  in  some 
such  conspicuous  parte  of  the  borough  or 
ward  for  which  such  election  is  to  be 
held."  According  to  the  argument  of  the 
respondente  they  must  read  this  thus,  **At 
any  election  of  councillors  to  be  held,  say 
on  the  1st  of  November,  1877,  any  person 
entitled  to  vote,  not  on  the  1st  of  No- 
vember, 1877,  but  on  the  1st  of  November, 

1876,  and  up  to  the  1st  of  November, 

1877,  may  nominate  a  person  to  be  elected 
on  the  1st  of  November,  1877."  With- 
out some  such  words  as  these  the  prima 
facie  reasonable  meaning  of  the  stetute  is 
that  the  words,  "  any  person  entitled  to 
vote,"  must  mean  at  some  election  the 
period  for  which  has  not  gone  by.  In 
order  to  give  it  the  construction  con- 
tended for  by  the  respondente  it  must 
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mean  that  he  must  be  entitled  to  vote, 
not  at  the  general  and  usual  election, 
because  that  has  passe4 — ^the  1st  of 
November,  1876 — but  it  must  mean  that 
he  is  entitled  to  vote  at  any  bye  or  casual 
election  of  councillors  which  may  acci- 
dentelly  become  necessary  before  the  1st 
of  November,  1877. 

I  think  that  this  would  be  a  venr 
strained  construction,  and  one  whicm 
would  not  occur  to  any  one  in  reading 
the  section.  I  see  no  reason  why  the 
burgess  roll  which  was  completed  on  the 
22nd  of  October — ^although  it  did  not 
for  the  purposes  of  election  come  into 
eflTect  till  the  1st  of  November— should 
not  be  in  existence  for  enabling  persons 
to  know  who  would  be  qualified  candi- 
dates, who  would  be  qualined  voters,  and 
who  would  be  qualified  nominators  for  the 
election  to  teke  place  on  the  1st  of 
November,  when  the  roll  was  to  come 
into  force.  But  here  we  are  not  bound 
to  decide  whether  the  nominator  should 
be  on  the  old  roll,  but  whether  the  name 
of  a  person  nominated  must  appear  on 
the  roll  published  on  October  22nd, 
1876,  or  on  the  one  published  on  October 
22nd,  1877.  Now,  assuming  the  language 
of  the  Act  to  be  prma  facie  opposed  to 
what  we  are  now  deciding,  which  I  do  not 
think  it  is,  the  person  nominated  would 
have  to  be  upon  two  rolls,  or  on  the  roll 
for  two  years;  virtually  a  two  years' 
qualification  in  order  to  be  qualified,  be- 
cause, by  the  argument  of  the  respond- 
ente, he  must  for  the  purposes  of  being 
nominated  be  on  the  roll  from  the  1st  of 
November,  1876,  and  for  the  purpose  of 
being  elected  he  must  be  qualifi^  to  be 
on  the  roll  for  the  1st  of  November,  1877. 
There  must,  therefore,  be  virtually  a  two 
years'  qualification,  and  no  portion  of  the 
Act  has  been  called  to  our  attention  to 
shew  that  this  was  contemplated  by  the 
stetute.  Then,  again,  according  to  the 
argument  for  the  respondente,  the  person 
nominating  might  be  one  whose  qualifica- 
tion might  cease  before  the  time  of  the 
election,  whilst  the  quaUfication  of  the 
person  nominated  must  continue.  The 
words  of  the  Act  do  not  require  this,  but 
the  contrary,  particularly  the  words  of 
the  38th  &  39th  Vict.  cap.  40,  sec.  5. 
But  before  going  to  section  5,  perhaps  I 
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oaght  to  call  attention  to  section  1,  snb- 
section  2  of  the  same  Act,  which  says — 
"Every  person  nominated  shall  be  en- 
rolled on  the  burgess  roll  of  the  borough 
or  a  person  whose  name  is  inserted  in  the 
separate  list  at  the  end  of  the  burgess 
roll,  as  provided  by  section  3  of  the 
Act  32  &  33  Vict.  c.  55,  and  shall  be 
otherwise  qualified  to  be  elected."  This 
is  read  by  the  respondents  as  meaning 
that  every  person  nominated  shall  be  en- 
rolled not  on  the  burgess  roll  upon  which 
the  election  shall  take  place  on  the  1st  of 
November,  1877,  but  on  the  burgess  roll 
upon  which  the  election  of  the  1st  of 
November,  1876,  took  place.  This,  I 
think,  is  a  somewhat  forced  construction 
of  the  section,  but  when  one  comes  to 
section  5,  the  language  seems  much  more 
strong  in  favour  of  the  construction  we 
are  adopting.  That  section  says — "  that 
at  any  municipal  election  a  person  shall 
not  be  entitled  to  sign  or  subscribe  any 
nomination  paper  or  to  vote  unless  his 
name  is  on  the  burgess  roll  for  the  time 
being  in  force  in  the  borough."  It  is  ad- 
mitted that  the  roll  for  the  purpose  of 
voting  was  the  one  which  was  to  be  used 
for  the  election  of  the  1st  of  November, 
1877.  But  it  waa  said  we  are  to  read  the 
word  *^or**  as  disjunctive,  thus— "and 
he  shall  not  be  entitled  to  sign  any  nomi- 
nation paper  or  to  vote ;  "  that  is  to  say 
that  he  was  not  to  sign  any  nomination 
paper  unless  he  was  on  the  previous  roll, 
or  to  vote  unless  he  was  on  the  subse- 
quent one.  In  my  opinion  it  would  be  a 
strange  thing  for  the  legislature  to  couple 
these  two  things  together  and  treat  as 
different  these  two  qualifications  and  in- 
cidents— the  subscribing  to  a  nomination 
paper  and  voting  at  an  election.  The 
grammatical  construction  of  the  section 
would  be  that  no  person  was  entitled  to 
do  either  of  these  things,  namely,  either 
to  subscribe  the  nomination  paper  or  to 
vote  unless  his  name  was  on  one  roll,  and 
if  only  one  roll  was  contemplated  on 
which  his  name  was  to  be,  it  must  surely 
be  the  roll  which  was  to  be  used  for 
election  purposes  on  the  1st  of  November. 
But  the  section  goes  on  to  make  this 
clear ;  it  says,  "  And  every  person  whose 
name  is  on  such  burgess  roll  or  ward  list, 
as  the  case  may  be,  shall  be  entitled  to 


sign  or  subscribe  any  nomination  paper 
and  to  demand  and  receive  a  ballot  paper 
and  to  vote."     If  the  burgess  roll  was 
difierent  for  the  person    nominated    or 
nominating  and  the  person  voting,  how 
could  such  person  be  entitled  "  to  sign  a 
nomination  paper,  to  demand  and  receive  a 
ballot  paper,  and  to  vote  "  ?   Does  not  thia 
demonstrate  that   the    nomination    and 
voting  were  both  to  be  done  by  a  person 
who  was  on  one  and  the  same  roll  ?   And 
if  there  was  only  one  roll  the  enactment 
must  mean  the  one  in  respect  of  which 
alone  the  person  can  vote  at  the  election, 
which  in  this  case  was  the  roll  coming 
into  effect  on  the  1st  of  November,  1877. 
Then  it  was  contended  that  by  this  con- 
struction we  are  difiering  from  the  de- 
cision given  in  the  case  of  the  Queen  v. 
Harvey  (3).     But  I  do  not  think  that  we 
are  at  all  departing  from  that  decision. 
In  giving  judgment  in  that  case  Lord 
Denman  used  words  which  were  not  in- 
consistent with    this    case,    but    which 
would  probably  have  been  more  explicit 
than  they  were  if  the  case  now  under 
consideration  had  been  in  the  mind  of  the 
Court,  which  could  not  have  been  so,  as 
nomination  papers  had  not  at  that  time 
come  into   existence.     So   far  from  our 
judgment  difiering  from  that  in  the  Queen 
V.  Harvey  (3)  if  the  same  point  were  to 
arise  again  asarose  then,  we  should  give  the 
same  decision  as  was  given  there.  By  sec. 
22  of  5  &6  Will.  4.  cap.  76,  the  book  there 
mentioned  is  to  be  the   burgess  roll  of 
persons  entitled  to  vote  "  at  any  election 
which  mav  take  place  in  such  borough 
between  tne   1st  day  of   November  in- 
elusive,  in  the  year  wherein  such  burgess 
roll  shall  have  been  made,  and  the  1st  day 
of  November  in  the  succeeding  year,  "but 
the  election  in  the  case  of  The  Queen  v. 
Harvey  (3)  was  a  bye-election  taking  place 
between  the  22nd  of  October  and  the  Ist 
of  November,  and  was,  therefore,  one  to 
which  the  22nd  section  could  not  apply, 
as  up  to  the  Ist  of  November  the  old  roll 
only    would  be  the  proper    one.     The 
language  of  Lord  Denman,  which  bad 
been  relied  on  by  the  respondents,  after 
the  addition  of  very  few  words,  wonld 
be  quite  consistent  with  the  decision  in 
the  present  case.     "  We  are  of  opinioD," 
said  Lord  Denman,  "  that  in  order  to  be 
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qualified  the  name  of  Mr.  Harvey  onght 
to  have  appeared  npon  the  list  or  roll 
which  was  in  force  during  the  corrent 
mnnicipal  year   ending  on   the    1st    of 
NoyembOT,  1841,  and  that  it    was  not 
enough  that  his  name  should  appear  on  a 
list  or  roll  which  was  not  to  be  in  force 
mm  the  1st  of  November,  1841.     Had 
Mr.  Harvey's  name  been  npon  the  list  or 
roll  which  was  in  force  during  the  cur- 
rent year  between  the  1st  of  November, 
1840,  and  the  Ist  of  November,  1841,  he 
would  clearly  have  been  qualified  though 
his  name  had  not  been  on  the  list  npon 
which  it  is  now;  and  it  seems  equally 
clear  that  the  Legislature  did  not  intend 
that  tiiere  should  be  two  burgess  lists 
containing  different  names  in  operation 
at  the  same  time  at  any  period  during  the 
current  year.      The    proceedings  which 
take  place  with  respect  to  the  burgess 
list    between     the     5th   of    September 
and  the  1st  of  November  in  any  year  are 
only  for  the  preparation  of  a  list  which  is 
to  be  the  burgess  list  or  roll  for  the  year 
beginning  on  the  1st  of  November ;  and 
until  that  day  arrives  the  placing  of  a 
name  npon  it  will  give  no  qualification  to 
the  party  whose  name  is  so  placed,  the 
list  or  roll  of  the  former  year  being  the 
burgess  list  or  roll  until  that  day."  If  after 
that  the  words  "for  the  purpose  of  an 
election  during  the  currentyear"  had  been 
inserted  the  judgment  would  have  been 
quite  consistent  not  only  with  that  case 
but  with  our  judgment  in  the  present 
case. 

I  now  come  to  the  other  point,  namely, 
whether  the  Court  has  jurisdiction  to 
entertain  this  matter,  and  whether  it 
comes  within  the  powers  vested  in  it  by 
the  Act  of  Parliament  to  decide  whether 
this  election  be  valid  or  void,  as  the  case 
may  be.  The  first  section  which  has 
been  cited  as  applying  to  this  point  is 
section  12  of  36  &  36  Vict.  cap.  60,— 
''  The  election  of  any  person  at  the  elec- 
tion for  the  borough  or  ward  may  be 
questioned  by  a  petition  before  an  election 
court,  constituted  as  hereinafter  in  this 
Act  proyided,  and  hereinafter  in  this 
Act  referred  to  as  the  Court,  on  the 
ground  that  the  election  was,  as  to  the 
borough  or  ward,  wholly  void,  by  general 
bribery,  treating,  undue  influence,  or  per- 
Voi«  47.— Q.B.,  C.P.  &  ExcH. 


Bonation,  or  on  the  ground  that  the  elec- 
tion of  such  person  was  avoided  by 
corrupt  practices  or  offences  against  this 
act  committed  at  the  election,  or  on  the 
ground  that  he  was  at  the  time  of  the 
election  disqualified  for  election  to  the 
office  for  which  the  election  was  held,  or 
on  the  ground  that  he  was  not  elected  by 
a  majority  of  lawful  votes."  It  was  con- 
tended upon  that  section  that  the  Court 
has  no  powers  to  decide  this  case,  because 
it  was  said  that  neither  of  the  contingen- 
cies enumerated  in  that  section  had  oc- 
curred. I  think  the  section  does  apply, 
for  if 'we  decide  against  the  respondents 
Andrews,  Buckley,  and  Trevanion,  we 
do  so  on  the  ground  that  they  were 
not  duly  elected  by  a  majority  of  law- 
ful votes,  because  had  Wanhill's  nomi- 
nation not  been  disallowed  the  lawful 
votes  which  were  given  might  have  had 
a  different  effect.  If  we  were  not  to 
read  the  section  in  this  way  our  jurisdic- 
tion would  be  very  limited  indeed,  be- 
cause none  of  those  enquiries  that  shake 
elections  by  shewing  that  some  wrong 
has  been  done,  which  diverts,  or  might 
divert,  the  course  of  voting,  would  be 
within  our  jurisdiction.  The  power  foirly 
comes  within  that  section,  but  if  it  does 
not,  there  is  another  statute,  the  words  of 
which  are  so  clear  that  we  should  be  de- 
ciding in  the  face  of  the  statute  if  we 
did  not  hold  that  we  had  jurisdiction  in 
this  case.  Section  1,  sub-section  3,  of 
38  &  39  Vict.  chap.  40,  state  that  "the 
decision  of  the  Mayor,  which  shall  be 
given  in  vnriting,  shall,  if  disallowing 
any  objection  to  a  nomination  paper,  be 
final ;  but  if  allowing  the  same  shall  be 
subject  to  reversal  on  petition  questioning 
the  election  or  return."  Words  could  not 
express  anything  more  clear  than  this. 
Here  there  was  a  petition  questioning  the 
election  or  return,  and  this,  I  consider, 
is  the  proper  Court  to  entertain  the 
matter.  The  mayor  allowed  the  objec 
tion  to  a  nomination  paper,  which  was 
one  of  the  very  things  said  by  this  statute 
to  be  subject  to  reversal  on  petition  ques- 
tioning the  election  or  return.  But  it 
was  argued  that  in  the  previous  Act 
36  &  36  Vict.  c.  33.  sec.  20,  sub-sec.  2, 
there  was  an  interpretation  clause,  giving 
to  these  words  a  different  efiect  from 
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wliat  would  otherwise  be  their  obvious, 
clear,  and  direct  meaning.  It  said : — 
"  The  term  petition  questioning  the  elec- 
tion or  return  shall  mean  any  proceeding 
under  which  a  municipal  election  can  be 
questioned."  It  meant  that  the  term 
petition  applied  not  only  to  what  were 
ordinary  petitions  against  an  election,  but 
to  other  proceedings^  such  as  a  quo  war^ 
ra/nto^  and  therefore  that  it  had  a  larger 
meaning  than  an  ordinary  petition.  But 
if  this  be  so,  it  seems  that  it  does  not 
negative  the  words  in  the  subsequent 
section,  or  limit  them,  but  rather  enlarges 
them.  It  may  be  that  the  interpretation 
of  the  Act  35  4  36  Vict.  c.  33,  is  to 
be  construed  as  an  interpretation  of  the 
words  in  that  Act,  and  not  of  the  words 
used  in  a  subsequent  Act,  and  I  certainly 
am  not  aware  of  any  case  in  which  an 
interpretation  clause  in  a  previous  Act 
was  neld  to  apply  to  a  subsequent  Act, 
but  without  looking  at  it  in  that  way  it 
seems  to  me  that  there  is  nothing  in  the 
interpretation  which  is  inconsistent  with 
the  subsequent  Act  applying  to  this  case. 
I  think  the  Legislature  contemplated  this 
Court  having  jurisdiction  in  such  a  case 
as  this,  and  that  the  objection  which  has 
been  raised  by  the  petitioner  is  fatal  to 
the  election,  and  that  the  election  must 
be  declared  void.  With  regard  to  the 
question  of  costs,  it  has  been  contended 
that  certain  objections  having  been  made 
to  Mr.  Bogers,  the  returning  officer,  if 
the  Court  decided  on  a  point  that  did  not 
apply  individually  or  peculiarly  to  him  he 
should  be  allowed  his  costs,  and  so  should 
stand  on  a  different  ground  &om  the 
other  respondents.  But  the  respondents 
had  all  acted  together,  and  I  see  no 
reason  why  Mr.  Bogers  should  stand 
in  a  different  position  from  the  other 
respondents.  The  election,  therefore,  in 
my  opinion,  will  be  declared  void,  and  the 
respondents  will  have  to  pay  the  costs. 

LiNDLBT,  J. — I  agree  in  the  judgment 
delivered  by  my  brother  Grove,  and  I 
only  wish  to  say  a  few  words.  Upon  the 
question  of  jurisdiction  I  will  add  no- 
thing, as  the  Act  of  Parliament  is  abund- 
antly plain.  With  respect  to  the  main 
question,  as  to  whether  this  election  is 
void  or  not,  I  think  the  key  of  the  whole 


statutes  is  to  be  found  in  the  examination 
of  the  statute  of   1835.     From  that  it 
will    be    seen    that    there  had  always 
been  two  burgess  rolls  existing  between 
the  22nd  of    October  and    the  1st  of 
November,  one  of  which  regelated  elec- 
tions taking    place    before    the  let   of 
November,  and  the  other  regulated  those 
taking  place  on  and  after  that  day.  When 
one  comes  to  the  Act  22  Vict.   o.  85. 
8.   6,  it   appears  plain  that    the   words 
"  entitled  to  vote     refer  to  the  election 
for  which  candidates  were  to  be  nomi- 
nated, this  being  a  neoessaiy  seqnenoe  of 
the  language  used.     I  also  think  that  the 
words  *'  burgess  roll  for  the  time  being  in 
force  "  in  38  4  39  Vict.  c.  40.  s.  5,  there 
mean  the  roll  upon  which  the  election  is 
to  take  place. 

LoPBS,  J.,  concurred. 

Election  declared  void. 


Solicitors — Ellis,  Munday  &  Co.,  for  petitioner; 
Peacock  &  Goddard,  for  respondents. - 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878.    "1       HARRINGTON  V.  THE  VIOTORU 
June  4.  J  GRAVING  DOCK  COMPANY. 

Contract  —  Action  for  OomnUssion  — 
Master  a/nd  Servant — Agreement  in  Fraud 
of  a  Third  Party — Absence  of  Damage, 

An  agreement  made  with  the  purpose  of 
doing  something  which  is  calctdaied  to  de^ 
frcmd  or  injure  a  third  party  is  illegal  and 
void  as  between  the  'parties  to  U;  and  U 
makes  no  difference  that  no  damiage  has  in 
fa^t  been  sustained  by  such  third  party. 

This  was  a  motion  for  judgment  on 
the  part  of  the  plaintiff. 

The  action  was  brought  by  the  plain- 
tiff against  the  defendants  for  commis- 
sion on  amounts  received  by  the  latter 
for  the  repairing  of  two  steamships  be- 
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longing  to  the  Great  Eastern  Bailwaj 
Company. 

The  plaintiff  had  been  employed  by 
the  Great  Eastern  Railway  Company  to 
examine  the  vessels  in  question,  for  the 
purpose  of  ascertaining  what  repairs 
were  necessary  to  be  done  to  them,  and 
the  cost  of  such  repairs. 

The  defendants,  whose  business  it  was 
to  dock  and  repair  ships,  offered  to  give 
him  five  per  cent,  commission  provided  he 
would  disclose  to  them  the  amount  of  his 
estimate  to  the  Great  Eastern  Bailway 
Company,  and  would  endeavour  to  obtain 
for  ittem.  the  employment  to  do  the  re- 
pairs. The  defendants  accordingly  ten. 
dered  for  the  contract,  and  it  was  agreed 
between  them  and  the  plaintiff  that  the 
latter  should  superintend  the  doing  of 
the  repairs  on  behalf  of  the  defendants. 

The  defendants  obtained  the  contract, 
and  paid  part  of  the  percentage  to  the 
plaintiff,  but  declined  to  pay  the  remain- 
der, on  the  ground  that  the  agreement 
was  invalid,  whereupon  the  present  action 
was  brought. 

The  case  came  on  for  trial  before 
Field,  J.,  and  a  special  jnry,  when  the 
jury  found,  in  answer  to  questions  left  to 
them  W  the  learned  Judge,  as  follows : — 

1.  That  the  agreement  to  pay  the  five 
per  cent,  waa  in  consideration  of  the 
plaintiff's  undertaking  to  superintend 
the  execution  of  the  repairs  on  behalf  of 
the  defendants,  of  his  disclosing  to  them 
the  estimate  he  had  given  to  the  Great 
Eastern  Railway  Company,  and  of  his 
using  his  influence  to  induce  the  com- 
pany to  accept  the  defendants'  tender. 

2.  That  at  the  time  the  agreement  was 
made  the  plaintiff  was  in  a  position  of 
trust  and  confidence  in  relation  to  the 
Great  Eastern  Railway  Company  in  re- 
ference to  the  estimate  and  tenders,  and 
that  he  was  so  in  respect  of  both  vessels, 
up  to  the  day  of  the  acceptance  for  the 
tenders. 

3.  That  the  agreement  was  calculated 
to  bias  the  plaintiff,  but  that  it  did  not  so 
bias  his  mind  as  to  prevent  him  giving 
his  free  and  unfettered  advice  to  the 
Great  Eastern  Railway  Company,  or  lead 
him  to  give  advice  to  them  less  beneficial 
than  he  otherwise  would  in  reference  to 
either  of  the  tenders. 
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4.  That  the  arrangement  for  disclosing 
the  estimate  and  using  his  influence 
was  not  disclosed  to  the  Great  Eastern 
Railwav  Company. 

On  the  above  &idings — 

A,  L,  Smith  (Butt  with  him)  now 
moved  for  judgment  on  behalf  of  the 
plaintiff,  and  contended  that  inasmuch 
as  it  was  found  the  Great  Eastern  Rail- 
way Company  had  in  no  way  been 
damnified  by  the  conduct  of  the  plaintiff, 
the  agreement  between  him  and  the  de- 
fendants was  capable  of  being  enforced. 

Parry  and  Jeune,  for  the  defendants, 
were  not  called  upon  to  argue. 

CoGKBUBN,  L.C.J. — I  think  that  in  this 
case  our  judgment  ought  to  be  for  the 
defendants.  I  assume,  for  the  purpose  of 
the  argument,  that  the  effect  of  the  con- 
tract entered  into  was  not  to  influence 
the  plaintiff  to  do  anything  dishonest 
with  reference  to  his  employers;  still  I 
think  that  upon  the  findings  the  defend- 
ants are  entitled  to  judgment.  I  am  of 
opinion  that  where  a  bnbe  or  a  promise 
of  a  bribe  is  given  or  made  to  a  person 
employed  by  another  by  a  person  who 
has  contracted  with  that  other  with  a 
view  of  inducing  the  agent  to  do  some- 
thing in  derogation  of  good  faith  towards 
his  employer,  such  a  transaction  amounts 
to  a  corrupt  bargain.  The  agent's  mind 
is  naturally  biassed  under  such  circum-. 
stances,  and  it  is  quite  immaterial  what 
the  ultimate  effect  was.  The  jury  have 
found  that  its  tendency  was  to  maJce  the 
plaintiff  disloyal  to  his  employers;  and 
the  man  who  takes  it,  obviously  does  so 
with  the  full  knowledge  that  it  is  in- 
tended to  induce  him  to  act  unfaithfully 
towards  his  master.  It  would  therefore  be 
fraught  with  the  most  evil  consequences 
were  we  to  hold  that  the  plaintiff  who 
comes  here  to  enforce  such  a  turpis  causa 
were  entitled  to  recover. 

It  matters  not  in  my  judgment  that 
the  master  has  not  in  fact  been  damnified  ; 
it  is  sufficient  that  it  is  intended  between 
the  contracting  parties  that  the  agree- 
ment should  be  injurious  to  him. 

Melloe,  J. — I  am  of  the  same  opinion. 
It  is  not  because  the  agreement  for  the 
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Harrington  v.  Victoria  Grafting  Dock  Co,,  Q^, 
payment  of  the  per  centage  fails  to  have 
the  confieqnences  intended  that  therefore 
a  contract  which  wonid  otherwise  be 
void  is  rendered  valid.  It  may  be  that 
in  the  particular  instance  the  jury  were 
satisfied  that  the  agreement  entered  into 
by  the  plaintiff  with  the  defendants  had 
no  corrupting  effects ;  still  it  was  intended 
to  inflnenoe  the  conduct  of  the  plaintifE 
towards  his  employer.  I  think,  there- 
fore, it  would  be  most  fatal  to  uphold 
such  a  bargain,  the  object  of  which  was 
undoubtedly  to  damnify  the  employer,  on 
the  ground  that  such  employer  had  not 
as  a  matter  of  fact  been  damnified. 

Field,  J. — I  am  of  the  same  opinion. 
I  should  have  ordered  judgment  to  be 
entered  at  the  trial  had  it  not  been  that 
I  felt  that  the  effect  would  be  to  carry 
the  law  one  step  further  than  it  has 
hitherto  been  carried.  I  am  therefore 
glad  that  a  question  of  such  deep  interest 
to  society  should  receive  such  a  deter- 
nunation.  I  quite  concur  with  the  obser- 
vations that  have  fallen  from  the  Lord 
Chief  Justice  and  my  brother  Mellor, 
which  are  in  accorduice  with  common 
sense  and  the  principles  of  the  common 
law. 

Judgment  for  the  plaintiff. 


Solicitors — Cattarns,  Jehu  &  Hughes,  for  plain- 
tiff; Gedge,  Eerbj  &  Millett,  for  defendants. 


[IN  THE  QUEENS  BENCH  DIVISION.] 
1878.   1    FRANCIS  (appellant)  v.  maas 
Feb.  21.  J      AND  OTHERS  (respotidetUs) . 

The  AduUeraiion  of  Seeds  Act  1869  (32 
8f  33  Vict,  c,  112),  M.  2,  Z—'' Seeds  of 
Another  Kind  "  —  Improving  Quality  of 
Clover  Seed  hy  Sulphvr  Smoking, 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Eep.  M.O.  83.] 


.} 


BLOUNT  V.  HARRIS. 


1878. 

June  6,  22. 

Bin  of  Sale — Description  of  Residence 
of  Attesting  Witness — Variance  hetufeen 
BUI  of  Sale  and  AfidavU— 17  ^  18  Vict. 
c.  36. 

The  attestation  to  a  hill  of  sale  correeUy 
described  the  witness  as  '*  Solicitcr,  Bloom^ 
field  Street,  in  the  Oity  of  London."  In 
the  affidavit  the  witness,  describing  him^ 
self  as  "  SoUcUor,  of  16,  Bloomfldd  Street, 
in  the  Oity  of  London,"  proceeded  to  state 
ihat  he  **  resided"  at  ''Grove  House, 
Acton,  in  the  Oity  of  London."  His  resi^ 
dence  was  in  fact  at  Qrove  House,  Acton, 
Middlesex.  There  were  three  places  called 
Acton  in  England,  none  of  (hem  being  in  the 
Oity  of  London : — 

Held,  a  sufficient  description  of  the  resi- 
dence of  the  attesting  witness,  it  being  one 
which,  though  inaccurate,  would,  coupled 
with  the  description  in  the  bill  of  sale,  en- 
able a  person  of  ordinary  intdligence  to 
conclude  thai  the  suburban  Acton  must  be 
the  place  of  residence  of  a  solicitor  carrying 
on  btuiness  in  the  Oity  of  London. 

The  question  in  this  case,  wfaioh  was 
argued  before  Field,  J.,  on  the  6th  of 
June,  having  been  reserved  by  him  for 
further  consideration  at  the  trial,  was, 
whether  the  description  of  the  residence 
of  the  attesting  witness  to  a  biU  of  sale, 
given  in  the  affidavit  filed  with  the  copy 
of  the  bill,  was  sufficient  within  the  Bills 
of  Sale  Act. 

The  attestation  of  the  biU  of  sale  was 
as  follows : — "  Edward  Clarke,  soHcitor, 
Bloomfield  Street,  in  the  City  of  Lon- 
don." 

The  affidavit  was  in  this  form : — "  I, 
Edward  Clark,  solicitor,  of  16,  Bloom- 
field  Street,  in  the  City  of  London,  make 
oath  and  say  as  follows :  I  reside  at  OroTO 
House,  Acton,  in  the  City  of  London," 
&c. 

There  is  no  such  place  as  Aoton  in  the 
City  of  London,  but  there  are  three  Actons 
in  England — one  in  Middlesex,  one  inSof* 
folk  and  one  in  Cheshira 

Orispe,  for  the  plaintifi;  who  dsimed 
under  the  bill  of  sale,  ai^ed  thai  thode> 
Bcription  was  reasonably  suffioieDt^  and 
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Blount  y.  Harris, 
that  it  was  permiBsible  to  refer  to  the  bill 
of  sale  itseli  to  correct  any  ambiguity  in 
the  affidavit.  He  cited  Jones  v.  Harris 
(1),  BotUh  V.  Roublot  (2),  Hetoer  v.  Oox 
(3),  AUenborough  v.  Thompson  (4). 

WUdy  Wright,  contra,  cited  Murray  ▼. 
Mackenzie  (5),  Lwrchin  v.  The  North  Lon- 
don Deposit  Bank  (6). 

Orispe,  in  reply. 

Our,  adv,  vtdt. 

The  following  jadgment  was  deLivered 
(on  Jane  22)  by 

FiSLD,  J. — The  qaestion  in  this  case  is 
not  free  from  difficulty,  bat  after  carefnl 
consideration  I  have  come  to  the  concla- 
sion  that  my  judgment  must  be  for  the 
plainti£P. 

The  canse  was  tried  before  me  (as  to 
the  point  now  raised)  without  a  jnry,  and 
I  have  to  decide  whether  the  description 
of  the  residence  of  the  attestiiw  witness 
to  the  bill  of  sale  under  which  the  plain- 
tiff claims  as  given  in  the  affidavit  re- 
quired to  be  medf  together  with  a  copy 
of  ihe  bill,  is  sufficient  within  the  mean- 
ing of  the  Bills  of  Sale  Act.  The  attest- 
ing witness  is  Edward  Clarke,  and  his 
residence  is  thus  described  in  the  affi- 
davit— "  (Jrove  House,  Acton,  in  the  City 
of  London." 

In  the  description  in  the  same  affidavit 
of  his  abode  as  a  deponent,  and  in  the 
attestation  clause  of  the  bill  of  sale,  a 
copy  of  which  is  also  filed,  he  is  described 
as  of  16,  Bloomfield  Street,  in  the  City 
of  London,  solicitor,  and  there  is  no  rea- 
sonable doubt  that  the  words,  '*  the  Oity 
of  London,"  used  in  describing  his  resi- 
dence, were  originally  intended  to  be 
applied  to  the  description  of  his  residence 
at  his  office,  and  were  by  accident  left 
standing  when  it  was  determined  to  in- 
sert his  residence  at  Acton,  the  fact  being 

(1)  41  Law  J.  Bep.  C^B.  6 ;  s.  c  Law  Bep.  7 
03.167. 

(2)  !£.&£.  850 ;  8.  c  28  Law  J.  Bep.  Q.B. 
240. 

(8)  8  E.  &  E.  429 ;  8.  c.  SO  Law  J.  Bep.  Q.B. 
73. 

(4)  2  HnrL  A  N.  660 ;  8.  o.  27  Law  J.  Bep. 
•p-gAh   23. 

(6)  44  Law  J.  Bep.  CP.  313 ;  8.  c  Law  Bep. 
10  OP.  626. 

(6)  44  Law  J.  Bep.  Ezeh.  71 ;  8.  c.  Law  Bep. 
10  Exch.  64. 
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that  his  private  residence  is  at  Orove 
House,  and  his  business  residence  in 
Bloomfield  Street,  London. 

It  appeared  upon  the  trial  that,  whilst 
admittedly  there  was  no  such  place  as 
Acton  in  the  City  of  London,  there  were 
other  places  in  England  known  as  Acton 
— one  in  Suffolk  and  the  other  in  Cheshire, 
and  that  there  were  three  Actons  with 
other  names  affixed,  such  as  Acton-Bur- 
nell,  &c.,  and  under  these  circumstances 
the  description  in  its  entirety  being  ad- 
mittedly maccurate,  it  is  necessary  to 
decide  whether  the  affidavit  still  contains 
a  sufficient  description,  so  as  to  be  in  com- 
pliance with  the  requisitions  of  the  Act 

Now  the  object  of  the  Legislature  in 
requiring  a  description  of  the  residence 
and  occupation  of  the  attesting  witness 
was,  that  any  person  having  an  interest 
in  making  inqairies  as  to  the  g^oods  of 
another  with  whom  he  is  about  to  deal, 
or  to  issue  or  act  upon  process  of  exe- 
cution against  them,  should  be  able  to 
apply  to  the  attesting  witness  for  infor- 
mation for  the  purpose  of  making  any 
necessary  inquiries  to  guide  his  conduct, 
and  that  information,  it  is  intended,  should 
be  furnished  to  him  by  the  affidavit, 
coupled,  in  case  of  any  ambiguity,  with 
the  copy  bill  of  sale,  to  which  the  en- 
quirer also  has  access.  And  whilst,  on 
the  one  hand,  the  inquirer  ought  not  to 
be  called  upon  to  exercise  any  unusual 
degree  of  skill  and  trouble  in  tracing  the 
attesting  witness  out,  and  is  entitled  to 
have  all  necessary  information  supplied  by 
the  documents  themselves,  yet,on  the  other 
hand,  a  description  ought  to  be,  I  think, 
held  sufficient,  if  an  ordinary  person,  by 
ordinary  inquiry  and  the  exercise  of  or- 
dinary intelligence,  can  ascertain  where 
he  will  find  the  object  of  his  search.  To 
give  an  erroneous  number  of  a  house  in 
a  long  street,  is  an  illustration  of  the  first 
class  of  cases,  and  in  such  a  case  the  de- 
scription has  been  held  insufficient — 
Mwrray  v.  Mackenzie  (5) ;  but  the  case 
now  under  consideration  seems  to  me  to 
fall  within  the  second  class. 

The  debtor  and  the  grantee  of  the  bill 
of  sale  resided  in  London,  and  the  soli- 
citor  had  clearly  an  office  there ;  and  ap- 
plying a  fair  construction  to  the  affidavit, 
coupled  with  the  information  supplied  by 
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Blount  y.  Harris. 

the  bill  of  sale,  an  ordinary  inquiry  would 
bring  out  the  fact  that  there  was  no 
^oton  in  the  City  of  London,  so  that 
there  would  be  small  difficulty  in  con- 
cluding that  the  general  words  refer- 
ring to  the  City,  as  compared  with  the 
specific  "  Grove  House,  Acton,"  were  er- 
roneous, and  the  inquirer  would  then  be 
remitted  to  the  only  remaining  difficulty 
— which  Acton  it  is  that  is  referred  to. 

But  upon  this  head,  the  description  of 
the  deponent  in  the  same  affidavit  comes 
strongly  in  aid,  for  as  he  is  there  de- 
scribed as  of  "  Bloomfield  Street,  in  the 
City  of  London,  solicitor,"  and  all  the 
parties  to  the  transaction  reside  in  Lon- 
don, surely  the  most  ordinary  intelligence 
would  come  to  the  conclusion  that  the 
man  who  carries  on  his  daily  professional 
avocation  in  London  would  so  much  more 
probably  have  his  nightly  residence  in 
the  well-known  metropolitan  suburb  ra- 
ther than  in  the  two  other  remote  and 
obscure  Actons,  that  I  cannot  tliink  he 
would  hesitate  as  to  the  spot  where  he 
would  find  the  "  Ghrove  House  "  of  which 
he  is  in  search. 

Evidence  was  given  before  me  that 
letters  posted  with  the  address  given  in 
the  affidavit  dulv  reached  their  destina- 
tion in  course  oi  post,  shewing  that  an 
applicant  by  letter  would  have  met  with 
no  difficulty  in  communicating  with 
the  attesting  witness ;  but  although  the 
test  was  suggested  by  myself,  I  do  not 
rely  upon  it.  The  post-office  autho- 
rities, by  their  training,  can  bring  more 
than  ordinary  skill  and  knowledge  to 
bear  upon  such  a  subject.  Ut  ree  magis 
valeat  quampereat  is  a  wholesome  maxim, 
and  applicable,  I  think,  to  this  case.  My 
verdict  is,  therefore,  for  the  plaintiff. 


Solicitor— Noon  &  Clarke,  for  plaintiff;  G.  R. 
Harrison,  for  defendant. 


SANDTS  V.  FLORBKCB. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1878.      1 
April  6.   / 

Negligence  —  Innkeeper  —  LiahiUty  for 
Injury  to  Quests, 

It  is  the  duty  of  cm  hoteH-keeper  to  take 
reasonable  care  of  the  persons  of  his  guests, 
so  that  they  a/re  not  injured  by  reason  of  a 
want  of  such  care  on  his  part  whilst  Aey 
are  in  the  hotel  as  his  guests, 

A  siaiement  of  claim  alleged  that,  while 
the  plaintiff  was  using  an  hotel,  of  which 
the  defendant  was  proprietor,  as  a  guest 
for  reward  to  the  defendant,  by  the  negli' 
gence  of  the  defendant  the  ceiling  of  the 
room  in  which  the  plaintiff  then  was,  fell 
upon  and  injured  him: — Held,  on  demur- 
rer,  thai  such  statement  sufieiently  shewed 
a  ca/use  of  action. 

The  plaintiff's  statement  of  claim  was 
as  follows : — 

1.  The  plaintifi*  is  a  wholesale  trim- 
ming mercnant,  and  the  defendant  is  the 
proprietor  of  the  Castle  Hotel,  Coventry, 
and  it  became,  and  was,  his  duty  to  have 
and  keep  the  said  hotel  in  a  seonre  and 
proper  condition,  so  as  to  be  safe  for 
persons  lawftilly  using  the  same  cu 
guests  (1). 

2.  The  defendant  neglected  to  do  so, 
and  while  the  plaintiff  was  using  the  said 
hotel  as  a  guest  for  reward  to  the  defen- 
dant, hj  the  negligence  of  the  defendant 
the  ceiling  of  the  room  in  which  the 
plaintiff  then  waa,  fell  upon  and  seriously 
injured  him,  so  that  he  became  sick  and 
wounded,  and  suffered  great  pain,  and 
incurred  divers  great  costs  and  expenses 
in  and  about  medical  and  surgical  at- 
tendance and  otherwise,  and  was  pre- 
vented from  carrying  on  his  business  for 
a  long  time,  and  lost  the  profit  he  would 
otherwise  have  made. 

The  defendant  demurred  to  tius 
statement  of  claim  which,  as  originally 
drawn,  had  not  the  words  in  italics  in  it, 
on  the  ground  that  it  disclosed  no  duty 
on  the  part  of  the   defendant  towaxds 


(1)  The  words  *'  as  guests  "  and  "  as  a  gnest  for 
rewajd  to  the  defendant*'  were  inserted  during  the 
aif^ment. 
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8andj/8  y.  Fkrence,  CJP, 

the  plaintiff  to  prevent  the  said  oeiling 
from  fieJling  as  iJleged. 

Patehett  (FUz Adams  with  him)  in  sup- 
port of  the  demurrer. 

[LiNDLBY,  J. — The  objection  to  the 
statement  of  claim  is  that  it  does  not 
shew  in  what  capacity  the  plaintiff  was 
in  the  defendant's  house.  If  the  plaintiff 
was  in  the  hotel  as  a  guest,  why  is  it  not 
so  alleged?] 

Cock,  for  fche  plaintiff,  then  amended 
the  statement  of  claim  accordingly,  by 
inserting  therein  the  words  in  italics. 

PatcJ^U  demurred  to  the  amended  statue- 
ment. — ^The  statement,  even  as  amended, 
discloses  no  cause  of  action.  The  mere 
allegation  of  duty  will  not  create  a  duty 
unless  it  can  be  legally  created  &om  the 
&cts  which  are  stated.  There  are  no 
such  fiM^ts  stated  in  this  case.  The  mere 
statement  of  the  ceiling  filing  by  reason 
of  the  defendant's  negligence  is  not  suffi- 
cient. In  SotUhcote  v.  Stanley  (2)  the 
declaration  all^^  that  the  pUwitiff  was 
lawfully  in  the  defendant's  house  as  a 
visitor  by  his  invitation,  and  that  for  the 
purpose  of  leaving  the  house  the  plaintiff, 
with  the  defendant's  permission  and  know- 
ledge, opened  aglass  door  of  the  defendant's 
which  it  was  necessary  to  open,  and  that  by 
the  carelessness,  negligence  and  de&ult  of 
defmdant  the  door  was  in  an  insecure 
and  dangerous  condition  and  unfit  to  be 
opened,  by  reason  whereof,  and  of  the 
carelessness,  negligence,  and  default  and 
improper  conduct  of  the  defendant,  a 
piece  of  glass  fell  from  the  door  upon  the 
plaintiff  and  injured  him.  Yet  it  was 
held  on  demurrer  that  the  declaration 
disclosed  no  cause  of  action.  The  fact 
that  the  defendant  in  this  case  is  an  hotel 
or  inn  keeper  is  immaterial,  and  makes  no 
difference  between  that  case  and  the  pre- 
sent one.  There  is  no  obligation  at  com- 
n:ion  law  on  an  innkeeper  to  take  care  of 
his  guests.  Oalye^a  Case  (8)  shews  a 
responsibiliiy  for  the  Koods  of  the  guest, 
the  *'  bona  et  caiaJla^^*  hut  it  is  limited  to 
this,  and  does  not  extend  to  a  responsi- 
bility for  the  person  of  the  g^est.   Plead- 

(2)  1  Hurl.  &  N.  247 ;  s.  c  25  Law  J.  Bep. 
Exch.  839. 

(3)  8  Bep.  68. 


ings  are  to  contain  a  statement  of  the 
material  facts,  but  not  evidence — Order 
XIX.  rule  4. 

[LiNDLBY,  J.,  referred  to  rule  25  of 
that  order.] 

That  still  shews  the  necessity  to  set 
out  the  &ct8  required  to  constitute  the 
defendant's  liability  unless  it  be  sufficient 
to  allege  malice,  fraudulent  intention, 
knowledge  or  other  condition  of  the 
mind,  u  it  had  stated  that  the  oeiling 
was  in  a  dangerous  state  to  the  know- 
ledge of  the  defendant,  the  plaintiff's  case 
might  have  been  different,  but  what  is 
alleged  is  the  result  of  some  antecedent 
fact  which  is  not  stated. 

[liiNDLBY,  J. — I  would  agree  with  you 
had  the  statement  been  only  that  the 
plaintiff  was  hurt  by  the  n^ligenoe  of 
the  defendant.  The  statement  however, 
is  that  the  ceiling  fell  by  the  defendant's 
negligence.] 

Tli^re  is  no  precedent  to  be  found  of 
an  action  for  an  injury  from  negligence 
in  which  the  act  is  not  stated  in  respect 
of  which  the  negligence  is  complained 
of,  as,  for  example,  in  so  negligently 
navigating  a  vessel,  or  in  so  negligently 
managing  an  engine,  &c.  Besides,  it  is 
not  sufficient  to  shew  negligence;  the 
plaintiff  must  shew  a  breach  of  duty — 
Oollis  V.  Selden  (4).  In  that  case  the  decla- 
ration alleged  that  the  defendant  n^li- 
gently  hung  a  chandeher  in  a  public  house, 
knowing  that  the  plaintiff  and  others 
would  be  under  it,  and  that  unless  care- 
fully hung  it  would  fall  and  injure  them, 
and  without  warning  the  plaintiff  of  the 
dangerous  way  in  which  it  was  hung, 
whereby  the  chandelier  fell  on  and  injured 
the  plaintiff  whilst  lawfully  in  the  public- 
house,  and  it  was  held  that  the  declara- 
tion disclosed  no  cause  of  action.  There 
is  here  no  contract,  nor  is  there  anything 
like  a  trap,  as  in  Indermawr  v.  Domes  (5) 
and  OatUret  v.  Egerton  (6). 

Cock,  for  the  plaintiff,  was  not  called 
on. 

(4)  37  Law  J.  B^.  C.P.  233 ;  b.  c.  Law  Bep.  8 
C.P.  436. 

(5)  86  Law  J.  Bep.  C.P.  184  ;  and  on  appeal, 
36  Law  J.  Bep.  CP.  181 ;  s.  c.  Law  Bep.  1  CP. 
274. 

(6)  36  Law  J.  Bep.  CP.  191 ;  s.  e.  Law  Bep.  2 
CP.  371. 
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Sandys  y.  Florence,  CJ^, 

LiNDLBT,  J. — I  shall  overrale  the  de- 
murrer to  the  statement  of  claim  as  now 
amended,  since,  in  my  opinion,  the  state- 
ment as  amended  shews  a  canse  of  action. 
The  facts  alleged,  which  I  rely  on  as  suf- 
ficient for  this,  are,  that  "whilst  the  plain- 
tiff was  using  the  defendant's  hotel  as  a 
guest  for  reward  to  the  defendant,  by  the 
negHgence  of  the  defendant  the  ceiling  of 
the  room  in  which  the  plaintiff  then  was 
fell."  I  pass  over  the  previous  allegation 
that  it  was  the  defendant's  duty  "to  keep 
the  said  hotel  in  a  secure  and  proper  con- 
dition, so  as  to  be  safe  for  persons  using 
the  same  as  guests,"  because  I  think  that 
that  duty  is  too  widely  alleged,  and  that 
the  defendant's  duty  is  not  to  insure  his 
guests,  but  to  see  only  that  they  do  not 
suffer  from  want  of  reasonable  and  proper 
care  on  his  part.  The  plaintiff  was  usmg 
the  defendant's  hotel  as  a  guest  for  re- 
ward, so  that  the  case  is  distinguishable 
from  that  of  Ocuutret  v.  EgerUm  (6),  and 
is  more  like  the  case  of  a  keeper  of  a  shop, 
the  duty  of  whom,  with  reference  to 
customers,  is  pointed  out  by  Willes,  J.,  in 
delivering  the  judgment  of  the  Court  of 
Common  Pleas  in  Indermaw  v.  Dames  (5). 
"  We  are  to  consider,"  he  says,  "  what  is 
the  law  as  to  the  duty  of  the  occupier  of 
a  bxdlding  with  reference  to  persons  re- 
sorting thereto  in  the  course  of  business 
upon  his  invitation,  express  or  implied. 
The  common  case  is  that  of  a  customer 
in  a  shop  ;  but  it  is  obvious  that  this  is 
only  one  of  a  class,  for  whether  the  cus- 
tomer is  actually  chaffering  at  the  time 
or  actually  buys  or  not,  he  is,  according 
to  an  undoubted  course  of  authority  and 
practice,  entitled  to  the  exercise  of  rea- 
sonable care  by  the  occupier  to  pre- 
vent damage  from  unusual  danger  of 
which  the  occupier  knows,  or  ought  to 
know,  such  as  a  trap-door  left  open, 
unfenced  and  unlighted — The  Lancaster 
Oanal  Oompany  v.  Pamahy  (7),  and 
Chapman  v.  Bothwell  (8),  where  South- 
cote  V.  Stanley  (2)  was  cited,  and  the 
Lord  Chief  Justice,  then  Mr.  Justice 
Erie,  said,   'the  distinction  is  between 


(7)  11  Ad.  &  E.  223 ;  a  c.  7  Law  J.  Rep.  Q.B. 
258. 

(8)  E.,  B.  &  E.  1G8  ;  8.  c.  27  Law  J.  Bep.  Q.B. 
816. 


the  case  of  a  visitor — as  the  plaintiff  was 
in  Southcote  v.  Stanley  (2) — who  most 
take  care  of  himself  and  a  customer  who 
as  one  of  the  public  is  invited  for  the 
purposes  of  the  business  carried  on  by 
the  defendant.'    This  protection  does  not 
depend  upon  the  feict  of  a  contract  being 
entered  into  in  the  way  of  the  shop- 
keeper's business  during  the  stay  of  the 
customer,  but  upon  the  fact  that  the 
customer  has  come  into  the  shop  in  pur- 
suance of  a  tacit  invitation  given  by  the 
shopkeeper  with  a  view  to  business  which 
concerns  himself."      It  appears  to  me 
that  the  distinction  there  pointed  out 
between  a  visitor  in  a  private  house  and 
a  customer  in  a  shop  is  to  be  remem- 
bered in  deciding  this  case,   and  that 
therefore  it  was  the  duty  of  the  defen- 
dant, who  was  an  hotel-keeper,  to  take 
reasonable  care  of  the  persons  of   his 
guests,  so  that  they  should  not  be  in- 
jured by  anything  happening  to  them 
through  his  negligence  while   they  are 
his  guests.    That  being  so,  all  the  rest  is 
merely  a  matter  of  verbal  criticism  on 
the  pleading.     It  is  said  on  the  part  of 
the  defendflucit  that  what  is  stated  in  the 
statement  of  claim  is  not  enough  to  shew 
a  cause  of  action,  and  that  the  statement 
ought  to  specify  the  nature  of  i^e  defen- 
dant's negligence,  but  whether  the  ceiling 
fell  by  reason  of  a  want  of  proper  careen 
the  part  of  the  defendant,  or,  as  it  is 
alleged,  by  the  defendant's  negligence,  is 
really  the  same  thing.     So  it  is  also  im- 
mat^ial  to  allege  knowledge  on  the  part 
of  the  defendant  of  the  state  of  the  ceil- 
ing; the  single  word  "n^ligenoe"  in- 
cludes this.     In  my  opinion  enough  is 
stated  to  shew  a  cause  of  action,  and  the 
demurrer  must  be  overruled ;  but  inas- 
much as  the  statement  of  claim  as  origi- 
nally delivered    and  demurred  to    was 
defective,  I  think  there  ought  to  be  no 
costs. 

Demurrer  overruled  without  costs. 


Solicitors— James  Keal,  for  plaintiff;  FMtisoo, 
Wigg  &  Co.,  agents  for  Oliver  Minster,  Ooreo- 
try,  for  defendant. 
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May  8. 

Jane  18. 


^1 

18.  J 


THE  MABBELLA  IRON  ORE  COM- 
PANY V,  ALLEN. 


Action  on  Judgment  for  OosU  by  House 
of  Lords, 

An  action  lies  on  the  judgment  of  the 
House  of  Lords  ordering  the  appellant  in 
an  unsuccessful  appeal  to  that  House  to 
pay  the  costs  of  such  appeal  to  the  re- 
spondent. 

The  plaintiflPs'  statement  of  daim  after 
stating  that  the  plaintiffs  were  a  joint 
stock  company  stated  that  in  Jane,  1875, 
jadgment  was  given  by  the  late  Goort  of 
Exchequer  Clukmber  in  &yonr  of  the 
pkuntiffs  in  an  action  in  the  late  Court  of 
Exchequer  of  Pleas,  wherein  the  plaintiff 
was  one  George  Ace  Bevan,  and  the  de- 
fendants were  the  present  plaintiffs  [in 
which  action  the  said  George  Ace  Bevan 
recovered  jadgment  for  SOOl,  and  costs] 
(1) ;  and  the  said  George  Ace  Bevan 
gave  notice  of  appeal  against  such  jadg- 
ment to  the  House  of  Lords,  and  before 
such  appeal  was  farther  proceeded  with, 
the  said  George  Ace  Bevan  was  adju- 
dicated bankrupt^  and  the  defendant 
herein  was  appointed  trustee  under  such 
bankruptcy. 

There  was  no  estate  of  the  said  bank- 
rupt, nor  were  there  any  assets  in  the 
said  bankruptcy.  The  defendant  being 
such  trustee,  was  added  as  a  co-plaintiff 
with  the  said  George  Ace  Bevan  in  the 
said  action  by  an  order  made  in  the  said 
action  on  the  8th  of  May,  1876,  and  the 
defendant  without  the  authority  of  the 
Court  of  Bankruptcy  having  jurisdiction 
in  that  behalf  and  without  any  authority 
from  any  committee  of  inspection,  or  the 
creditors  ander  the  saidJ^ankruptcy,  pro- 
secuted as  appellant  the  said  append  to 
the  House  of  Lords  against  the  said 
judgment  of  the  Court  of  Exchequer 
Chamber,  and  upon  the  23rd  of  March, 
187  7 f  judgment  dismissing  the  said  appeal 
and  affirming  the  said  jadgment  of  the 
Court  of  Exchequer  Chamber,  and  order- 


(1)  These  words  between  the  brackets  were 


ing  the  said  defendant  to  pay  to  the 
plaintiffs  the  costs  incurred  in  respect  of 
the  said  appeal  was  pronounced  by  the 
House  of  Lords. 

In  accordance  with  the  practice  in 
that  behalf  a  draft  of  the  jadgment  pro- 
posed to  be  entered  up  on  the  said  appeal 
was  sent  by  the  proper  o£&cer  to  the  de- 
fendant as  such  appellant,  and  the  said 
defendant  proposed  an  alteration  in  the 
said  judgment  to  the  effect  that  the  said 
costs  of  appeal  should  be  paid  by  him 
^*oat  of  the  estate  of  the  said  George 
Ace  Bevan,"  which  alteration  having 
been  in  due  coarse  objected  to  by  the 
plaintiffs,  was  disallowed,  and  jadgment 
was  daly  entered  upon  the  said  appeal, 
which  judgment,  so  far  as  it  is  material 
for  this  report,  was  in  the  words  and 
figures  following : — 

"It  is  ordered  and  adjudged  by  the 
Lords,  spiritual  and  temporal,  in  the 
Court  of  Parliament  of  Her  Majesty  the 
Queen  assembled,  that  the  said  jadgment 
of  the  Court  of  Exchequer  Chamber  of 
the  25th  of  June,  1875,  complained  of  in 
the  said  appeal  be,  and  the  same  is  hereby 
affirmed,  and  that  the  said  appeal  be,  and 
the  same  is  hereby  dismissed  this  House ; 
and  it  is  also  further  ordered  that  the 
said  appellant,  George  Allen,  trustee  in 
bankraptcy  of  the  said  appellant  George 
Ace  Bevan,  do  pay,  or  cause  to  be  paid,  to 
the  said  respondents  the  costs  incurred  in 
respect  of  the  said  appeal,  the  amount 
thereof  to  be  certified  by  the  clerk  of  the 
Parliaments." 

The  said  costs  of  the  plaintiffs  as  re- 
spondents in  the  said  appeal,  were  duly 
taxed  and  certified  by  the  clerk  of  the 
Parliaments  at  the  sum  of  24ill,  ISs,  6d,, 
which  the  plaintiffs  claim  from  the  de- 
fendant in  this  action,  and  all  things 
happened,  all  conditions  were  fulfilled 
and  all  times  elapsed  necessary  to  entitle 
the  plaintiffs  to  have  the  said  sam  paid 
to  them  by  the  defendant,  yet  the  said 
defendant  hath  not  paid  the  same  or  any 
part  thereof.  The  plaintiffs  claim  the 
said  sum  of  2411,  ISs,  6d,  and  interest 
thereon  from  the  25th  of  June,  1877, 
until  payment  or  judgment. 

Demurrer  to  this  statement  of  claim  on 
the  ground  inter  alia  that  the  plaintiffs 
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MarbeOa  Iron  Ore  Co.  ▼.  Allen,  CJP. 
them  to  any  relief  against  the  defendant 
personallj. 

Levitt,  for  the  defendant,  in  support  of 
the  demnrrer. — No  snoh  action  as  this  lies. 
It  is  a  novel  action,  and  no  precedent  can 
be  found  for  it.  In  MacqueevCs  Practice  of 
the  BiMse  of  Lords,  pp.  270  to  274,  sevend 
modes  of  recovery  of  costs  from  an  ap- 
pellant are  given,  and  an  action  is  not 
one  of  such  modes.  It  is  there  said  that 
the  recovery  of  such  costs  may  be  effected 
by  estreating  the  appellant's  recog- 
nizance into  the  exchequer.  It  is  also 
stated  that "  independently  of  the  remedy 
under  the  recognizance  the  House  may 
compel  payment  of  costs  by  ordering  the 
party  into  custody,"  and  that  "  a  more 
effectual  course  is  to  remit  the  matter  to 
the  Court  below  with  the  necessary 
directions.*'  It  also  appears  from  Ifoc- 
queen's  Practice  of  the  House  of  Lords^ 
p.  420,  that  up  to  1678  the  House  had 
no  means  of  taxing  costs,  and  in  the 
cases  there  mentioned,  viz.,  Moore  v. 
Salcross  (February,  1677)  and  Dean  v. 
Symonds  (July,  1678)  the  Court  of 
King's  Bench  having  refused  to  tax  the 
costs  of  the  respondent  the  House  ordered 
the  appellant  to  pay  the  respondent  a 
round  sum.  This,  as  Mr.  Macqueen 
points  out,  was  because  the  House  for- 
merly  had  no  taxing  officer  of  its  own ; 
but,  says  Mr.  Macqueen,  "  by  the  stand- 
ing order  No.  215,  the  Clerk  of  the 
Parliaments  or  clerk  assistant  is  now 
authorised  on  the  application  of  either 
party  to  tax  costs  awarded  by  the  House 
upon  appeals  and  writs  of  error."  This 
shews  that  an  action  for  such  costs  is  not 
necessary.  Then  is  it  maintainable  ?  It 
was  not  even  before  the  Judicature  Act, 
1873,  and  certainly  it  is  not  since  that 
Act.  A  judgment  for  costs  is  not  a  debt 
of  record  as  described  in  2  Stephens's 
Oonvmentaries,  7th  edition,  p.  140.  In 
fact,  in  this  case  there  is  no  judgment, 
but  only  an  order  to  pay  costs.  That 
order  to  pay  costs  forms  no  part  of  the 
judgment.  As  appears  from  7  Viner's 
Abridgement,  title  "debt"  (N)  "for 
what  thing  the  judgment  being  debt  lies 
upon  it,"  there  are  some  judgments  on 
which  an  action  will  lie  and  others  on 
which  it  will  not  lie.    No  doubt  it  was 


decided  in  Hutchinson  v.  OiUespie  (2)  that 
debt  will  lie  on  a  final  order  of  the  Judicial 
Committee  of  the  Privy  Council  for  pay- 
ment of  costs,  but  that  was  on  the  ground 
that  by  the  Act  regelating  the  jurisdiction 
of  the  Privy  Council,  power  is  given  to 
make  orders  for  the  payment  of  costs, 
and  that  upon  the  well-known  rule  as 
laid  down  m  Oom,  Dig.  Debt  (A  1)  and 
"Action  upon  Statute"  E.,  where  a  statute 
directs  a  sum  of  money  to  be  paid,  debt 
may  be  maintained  for  its  recovery.  Bat 
there  is  no  such  statute  referring  to  the 
House  of  Lords,  and  the  payment  of 
costs  ordered  by  the  House  cannot  be 
a  statutable  debt.  There  is  nothingr  for 
an  implied  promise  to  pay,  as  where 
there  is  a  juagment  or  a  statutable  debt. 
Carpenter  v.  Thornton  (3)  is  an  express 
decision  that  an  action  is  not  maintain, 
able  upon  a  decree  of  a  Court  of  Equity 
for  interest  and  costs  on  non^completion 
of  a  purchase  by  the  defendant,  according 
to  his  agreement.  That  was  decided  on 
the  ground  of  thrae  being  no  implied 
oontntct  topay  what  had  been  so  decreed, 
Abbott,  C.  J.,  stating,  "  I  cannot  say  thai 
a  man  compelled  by  a  Court  of  Equity 
against  his  will  to  i>ay  a  sum  of  money 
impliedly  agrees  to  i>ay  the  money."  At 
all  events  no  action  for  these  costs  can 
be  brought  since  the  Judicature  Aot| 
1873,  inasmuch  as  by  section  25  sub- 
section 11  of  that  Act  in  all  matters  in 
which  there  be  any  conflict  between  the 
rules  of  equity  and  the  rules  of  common 
law,  the  rules  of  equity  are  to  prefai), 
and,  therefore,  as  now  an  order  by  the 
House  of  Lords  on  appeal  from  the  old 
Common  Law  Courts  is  on  the  same 
footing  as  an  order  by  such  House  on 
appeal  from  the  Equity  Courts,  and  no 
action  would  have  formerly  lain  on  a 
decree  in  equity,  so  no  action  can  be 
maintained  now  on  an  order  by  the 
House  on  any  appeal  to  it  from  aoy  of 
the  divisional  courts.  There  is  thin 
further  objection,  that  the  order  of  ihe 
House  in  the  present  case  does  not  order 
the  defendant  personally  to  pay  tbeoosta. 
He  is  described  in  the  order  as  "  tmftse 

(2)  n  Exch.  Rep.  708;  b.  c  25  Law  J.  B^ 
Exch.  103. 

(3)  3  B.  &  Aid.  62. 
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in  bankraptcj/'  and  if  this  case  had  been 
remitted  to  Uie  Court  below,  the  sheriff 
would  only  have  been  able  to  have  taken 
goods  in  the  possession  of  the  defendant 
as  snch  tmstee.  The  43  Geo.  3.  c.  46.  s.  4, 
by  which  in  actions  on  judgments  the 
plaintiff  is  not  to  be  entitled  to  costs 
unless  the  Gourfc  or  Judge  shall  otherwise 
order,  shews  that  such  an  action  is  not  to 
be  favoured. 

B.  E.  Webster  (PoUard  with  him),  for 
the  plaintiffs. — ^The  order  of  the  House  of 
Lords  was  against  the  defendant  per- 
sonally, the  words  "tmstee  in  bank- 
ruptcy "  are  merely  added  as  descriptive 
of  the  defendant.  It  is  not  against  the 
defendant  as  trustee,  and  the  proposition 
of  the  defendant  to  alter  the  order  so  as 
to  make  the  costs  payable  out  of  the 
bankrupt's  estate  was  expressly  refused. 
The  case  of  Ex  parte  Angerstein,  re 
Avgerstein  (4)  shews  that  a  trustee  in 
bankruptcy  making  an  unsuccessful  ap- 
plication mav  be  ordered  to  pay  costs 
personally  unless  he  obtains  an  indemnity 
from  the  creditors.  The  reason  why  this 
action  is  brought  is  because  the  case  in 
the  Court  below  was  decided  on  a  special 
case,  and  there  being  therefore  no  record 
there  was  a  difficulty  in  seeking  to  re- 
cover the  costs  by  the  ordinary  process  of 
<he  Court.  At  all  events,  this  action 
lies,  though  it  is  admitted  it  would  not 
lie,  if  the  order  had  been  interlocutory 
and  not  a  final  one.  It  was  conceded  in 
Hutchinson  v.  Oillespie  (2)  that  if  the 
order  there  had  been  a  final  and  not  an 
interlocutory  order,  it  would  have  been 
the  subject  of  an  action.  As  regards  the 
43  Geo.  3.  c.  46.  s.  4,  Bmnett  v.  Neale  (5) 
decides  that  that  statute  only  applies  to 
the  original  plaintiff,  and  does  not  extend 
to  an  action  brought  to  recover  the  costs 
of  a  judgptnent  of  nonsuit. 
LemU  in  reply. 

Our.  adv.  vult. 

On  the  18th  of  June  the  following 
judgment  was  delivered : — 

DiNMAH,  J.— This  was  a  demurrer  to 
a  statement  of  claim  which  alleged  in 

U)  48  Law  J.  Bep.  Bankr.  181 ;  b.c  Law  Bep. 
8  Chanc  App.  479. 
(5)  14  East  343. 
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substance  as  follows.  In  June,  1875, 
the  Court  of  Exchequer  Chamber  gave 
judgment  in  favour  of  the  present  plain, 
tiffs  in  an  action  in  which  one  Bevan  was 
plaintiff  and  the  present  plaintiffs  were 
defendants,  and  in  which  Bevan  had  re- 
covered  judgment  for  300Z.  and  costs  in 
the  Court  below.  Bevan  gave  notice  of 
appeal,  and  before  any  further  proceeding 
was  adjudicated  bankrupt,  and  tbe  de- 
fendant was  appointed  irastee  in  bank- 
ruptcy. There  was  no  estate  or  assets  of 
the  bankrupt. 

In  May,  1876,  the  defendant  was  added 
as  a  co-plaintiff  with  Bevan  by  an  order 
in  the  action,  and  without  any  order  of 
the  Court  of  Bankruptcy,  or  authority 
of  any  committee  of  inspection  prosecutea 
the  appeal  to  the  House  of  Lords.  On 
the  23rd  of  March,  1877,  the  House  of 
Lords  gave  judgment,  dismissing  the 
appeal  and  affirming  the  judgment  of  the 
Exchequer  Chamber,  and  ordering  the 
defendant  to  pay  to  the  plaintiffs  the 
costs  incurred  in  respect  of  the  said 
appeal. 

During  the  preparation  of  the  judg- 
ment the  defendant  proposed  that  it 
should  be  drawn  up  so  as  to  state  that 
the  costs  of  the  appeal  should  be  paid  by 
him  ''out  of  the  estate  of  the  said 
Bevan,"  which  proposition  was  dis- 
allowed, and  the  part  of  the  judgment 
relating  to  those  costs  was  as  foUows : 
''  and  it  is  further  ordered  that  the  said 
appellant,  George  Allen,  trustee  in  bank- 
ruptcy of  the  said  appellant  Bevan,  do 
pay  or  cause  to  be  paid  to  the  said  re- 
spondents the  costs  incurred  in  respect 
of  the  said  appeal,  the  amount  thereof  to 
be  certified  by  the  clerk  of  the  Parlia- 
ments." 

The  costs  were  duly  taxed  and  certified 
at  2412.  18«.  6(2.,  which  the  plaintiffs 
claimed  with  interest  from  the  25th  of 
June,  1877.  One  point  made  for  the 
defendant  upon  the  argument  of  the 
demurrer  was,  that  the  action  was  mis- 
conceived in  being  brought  against  the 
defendant  personcdly.  But  I  think  it 
quite  clear  that  the  House  of  Lords  had 
jurisdiction  to  order  the  defendant  who 
had  prosecuted  the  appeal  without  assets 
to  pay  the  costs  c^  the  unsuccessful 
apx>eal,  uid  (what  is  more  important)  I 
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think  it  is  also  clear  beyond  any  donbt 
npon  the  facts  set  out  in  the  state- 
ment of  claim  and  admitted  by  the 
demurrer,  that  the  order  of  the  House  of 
Lords  as  to  costs,  does  and  was  intended 
to  make  him  personally  liable  for  these 
costs,  being  an  order  made  upon  the 
same  principle  npon  which  the  Lords 
Justices  acted  in  the  case  cited  by  Mr. 
Webster  of  In  re  Angerstem  (4), 

The  real  question,  therefore,  upon  this 
demurrer,  seems  to  me  to  be  whether 
an  action  lies  upon  an  order  of  the  House 
of  Lords  such  as  that  set  out  in  the  state- 
ment of  claim.  The  reasons  relied  upon 
in  support  of  the  demurrer  were  the 
following: — First,  that  the  action  was 
novel.  Secondly,  that  there  are  three 
well  known  modes  of  obtaining  costs 
ordered  to  be  paid  by  a  judgment  of  the 
House  of  Loras,  which  are  enumerated 
in  Macqueen*8  Praetice,  pp.  270-274,  of 
which  an  action  is  not  one.  Thirdly,  that 
the  order  in  the  present  case  is  not  part 
of  the  judgment,  but  a  mere  order  of  the 
Court  upon  which  an  action  will  not  lie. 
Fourthly,  that  even  if  an  action  would 
have  lion  before  the  Judicature  Act, 
1878,  none  will  now  lie,  because  there  is 
no  such  doctrine  in  equity  as  that  upon 
which  the  action  upon  a  judgment,  as  it 
was  contended,  was  held  to  lie,  namely, 
that  of  an  implied  promise  to  pay,  and 
because  by  section  25  of  the  Judicature 
Act,  1878,  sub-section  11,  it  must  be 
taken  that  that  doctrine  is  abolished  as 
applicable  to  all  actions.  Fifthly,  that 
48  Qeo.  8.  c.  46.  s.  4,  shews  that  the 
Legislature  did  not  intend  that  the 
remedy  by  action  upon  a  judgment  should 
be  used  unless  no  other  fair  remedy 
existed. 

As  to  the  first  objection,  that  the 
action  was  novel,  this  only  appears  to  me 
to  be  a  ^ronnd  for  ezaminmg  carefully 
whether  it  is  maintainable  or  not  ac- 
cording to  true  principles  of  law.  The 
only  difficulty  in  the  present  case  seems 
to  me  to  arise  from  the  fact  that,  in  the 
oases  which  bear  most  closely  upon  the 
present,  the  action  has  been  held  to  lie  or 
not  to  lie  upon  grounds  applicable  to  the 
particular  case,  and  that  there  is  nowhere 
to  be  found  any  authority  one  way  or 
the  other,  as  to  the  right  to  sue  in  any 


case  where  the  House  of  Lords  has  given 
a  judgment.  This  may  perhf^  be  ac- 
count^ for  by  the  fact  mentioned  by 
Mr.  Levitt  in  his  argument,  that  it  was 
not  until  the  year  1885  that  the  House  of 
Lords  passed  any  resolntion  enabling  its 
officer  to  tax  costs  in  the  usual  way  (see 
order  215  in  Macqueen's  Practke^  appoi- 
dix  1). 

But  whatever  be  the  cause  of  the 
absence  of  express  authority  for  any  such 
action,  there  can  be  no  doubt  that  the 
mere  absence  of  a  precedent  for  it  would 
go  no  further  than  an  argument  agamsi 
its  maintenance  by  no  means  conclasiTe, 
but  more  or  less  cogent  according  to  the 
nature  of  the  case. 

The  second  argument  in  support  of  the 
demurrer  is  a  more  formidable  one, 
namely,  that  there  is  no  neoeasity  for 
such  an  action,  because  there  is  a  suf- 
ficient remedy  by  other  modes  of  pro- 
ceeding. This  argument  has  andoubtedJtf 
played  an  importont  part  in  all  the  dea- 
sions  upon  the  subject;  but  upon  a 
careful  perusal  of  those  decisions  I  can 
find  nothing  which  amounts  to  a  holding 
that  an  action  will  not  lie  upon  a  final 
judgment  of  a  superior  Court,  merely 
because  that  Court  might  enforce  its 
judgment  by  other  methods.  The  tnie 
principle  upon  which  such  actions  lie  is 
stated  by  Alderson,  B.,  in  Uie  case  of 
Hutchinson  v.  OUlespte  (2) :—"  Wherever 
there  is  the  judgment  of  a  Court  of  com- 
petent jurisdiction  for  payment  of  a  sum 
of  money  an  action  will  he  thereon ;  for 
the  law  gives  so  much  credit  to  the 
judgment  as  to  consider  that  the  sum  is 
due."  This  no  doubt  only  appUes  to 
final  judg^ent(|  and  not  to  orders  on 
interlocutory  proceedings  (see  Fry  t. 
Malcolm  (6),  Patrick  y.  Sheddm  (7),  and 
this  brings  me  to  the  third  objection 
which  is,  that  tiie  order  for  costs  in  the 
present  case  was  not  part  of  the  judg- 
ment, but  a  mere  order  relating  to  oorts 
upon  which  an  action  will  not  lie. 

I  am,  however,  clearly  of  opinion  tbai 
the  order  in  question  was  a  part  <rf  *he 
final  judgment  of  the  House  of  Ixnds. 
The    mere  use  of  the  word  "order" 

(6)  4  Taunt.  705.  ^„^^ 

(7)  2  E.&  B.  14 ;  f.  c.  23  Law  J,  Bep.  aB.M». 
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instead  of  the  word  "  adjadge  "  or  "  de- 
oree,"  can,  I  think,  make  no  difEerence  in 
the  natare  of  the  thing  done.  In  the 
case  of  Hutchinson  y.  OiUeapie  (2),  where 
the  words  of  the  judgment  of  the  Privy 
Conncil  were  "  direct  that  there  should 
be  paid  for  the  costs,*'  &o.,  though  the 
case  was  decided  upon  a  statutory  duty, 
it  is  clear  that  if  the  proceeding  had  not 
been  one  of  an  interlocntory  character 
bat  a  final  judgment,  the  Court  would 
have,  equally  or  a  fortiori,  held  that  the 
action  lay.  Baron  Bramwell  commences 
his  judgment  by  the  words,  "If  this 
order  had  been  a  portion  of  the  pro- 
ceedings in  the  cause  that  is  a  part  of  the 
final  judgment  in  the  Canadian  Court  or 
of  the  Frivy  Conncil,  I  should  have 
thought  that  there  would  have  been  no 
difficulty  in  maintaining  an  action  npon 
it." 

In  Emerson  v.  Lashley  (8)  where  it 
was  held  that  an  action  would  not  lie  on 
an  order  for  costs  in  an  interlocntory 
proceeding.  Eyre,  C.J.,  in  giving  judg- 
ment, says,  "  In  actions  bronght  in  the 
superior  Courts  the  costs  become  a  duty 
omy  by  being^  united  with  the  debt  in  the 
judgment.  There  is  that  sort  of  credit 
given  to  the  judgments  of  a  Court  of 
competent  jurisdiction,  that  they  create 
debts  and  duties  upon  which  actions  of 
debt  are  founded."  Oarpenter  v.  Thornton 
(3)  was  decided  on  special  grounds  which 
in  no  way  apply  to  the  case  of  an  ordinary 
common  law  action.  It  may  also  be 
questioned  whether  that  case  can  be  sup- 
ported after  the  case  of  Henderson  y. 
Henderson  (9)  unless  it  be  on  the  ground 
that  it  does  not  appear  in  Oarpenter  v. 
Thornton  (3)  that  the  proceeding  may  not 
have  been  one  of  an  interlocutory  cha- 
racter in  the  course  of  a  suit  in  equity, 
and  not  in  the  nature  of  a  final  decree. 

It  was  fourthly  argued  that,  inasmuch 
as  the  basis  of  an  action  upon  a  judgment 
is  an  implied  promise  to  pay,  and  no  such 
doctrine  exists  in  equity,  and  by  section 
25  of  the  Judicature  Act,  1873,  sub- 
section 11,  equitable  doctrines  are  now  to 
prevail,  this  action  must  therefore  fedl.  I 
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think,  however,  that  this  argument  &ils, 
on  the  gpround  that  the  doctrine  of 
implied  promise  is  not  at  all  necessary  to 
support  the  action.  The  duty  to  pay  is 
created  by  the  final  judgment  of  a  Court 
of  competent  jurisdiction  to  which  this 
Court  will  give  credit,  and  even  if  the 
ground  of  the  action  were  "  an  implied 
promise  to  pay  in  accordance  with  such 
duty,"  I  can  find  nothing  iu  the  Judi- 
cature Act  to  the  efiect  that,  because  a 
doctrine  was  not  adopted  by  Courts  of 
Equity,  it  is  therefore  np  lon^r  to  be 
used  by  the  High  Court  of  Justice.  Such 
a  construction  of  the  Judicature  Act 
would  abolish  many  very  wholesome 
doctrines  of  law  mermy  because  they  had 
not  been  applicable  to  proceedings  in 
Courts  of  Equity.  Lastly,  it  was  urged 
that  actions  on  judgments  were  not 
favoured  by  the  Legislature,  which  was 
shewn  it  was  said  by  43  Geo.  8  .  c.  46, 
s.  4,  providing  that  no  costs  should  be 
recovered  by  a  plaintifi^bringing  an  action 
on  a  judgment  without  leave  of  the 
Court.  This  argument  Mr.  Webster 
effectually  disposed  of  by  citiug  Bennei 
V.  Nedle  (5),  where  the  Court  refused 
to  stay  proceedings  in  an  action  brought 
for  32.  Ss.  for  the  costs  of  a  nonsuit  on 
payment  of  that  sum  only  without  costs, 
nolding  that  the  statute  only  extended  to 
judgments  recovered  by  plaintiffs,  and 
not  to  those  for  defendants.  On  the 
whole,  therefore,  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  judgment,  and 
that  the  demurrer  must  be  struck  out 
with  costs. 

Judgment  for  plaintiffs. 


Solidton—O.  C.  Ellis  Mnnday  &  Co.,  for  plain- 
tiffii;  Hacon  &  Turner,  for  defendant. 


J8)  2  H.  Black.  248. 
9)  6  03.  Rep.  28 
I.  274. 


8.  e.  13  Law  J.  Rep. 
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f  ESCOTT  V.   GRAY; 

1878.       J  THB  WEST  MAEIA  AND  P0ETB8CUB 

Jime5, 7.  I      consols  and  john  watson, 
.     third  jparties. 

Action — Mining  Compcmy — Oost-Book 
System — Action  by  Creditor  in  Oolltbsion 
tvith  Company  against  a  Shareholder — 
Staying  Action. 

A  creditor  of  a  cost-book  mining  com^  . 
poMy  will  not  he  allowed  to  bring  .an  action 
against  a  shareholder  of  the  company  for 
the  purpose  of  enforcing  a  call,  and  there- 
fore  if  the  action  be  not  really  am,  action  by 
the  creditor,  but  a  oolliisive  action  by  the 
company,  it  unU  be  stayed. 

The  plainidff  sued  ihe  defendant  in  the 
County  Court  of  Devon,  bolden  at  Tavi- 
stock, for  the  amount  due  for  goods  sup- 
plied to  the  West  Maria  and  Fortescue 
Consols,  a  mining  company,  on  the  cost- 
book  system,  of  which  the  defendant  is  a 
shareholder,  and  which  goods  were  so 
supplied  on  the  order  of  ^.  Watson,  the 
purser  of  the  said  mining  company. 

The  defendant  caused  the  said  mining 
company  and  the  said  Watson  to  be  made 
thira  parties  in  the  County  Court  action, 
which  action  came  on  for  trial  before  the 
Judge  of  the  said  County  Court  in 
January  and  February  last,  when,  after 
hearing  the  evidence,  the  learned  County 
Court  Judge  stated  that  he  could  not 
shut  his  eyes  to  the  fact  that  the  plain- 
tiff's action  was  the  company's  action, 
but  he  considered  that  the  company  had 
not  properly  been  brought  in  as  third 
parties,  as  they  were  not  incorporated, 
and  that  the  question  was  solely  between 
the  plaintiff  and  the  defen^nt,  who, 
being  a  partner,  was  liable  to  the  plain- 
tiff, and  he  gave  judgment  for  the  plain- 
tiff for  the  amount  claimed. 

A  rule  was  afterwards  obtained  in  this 
division  of  the  High  Court,  calling  upon 
the  plaintiff  and  the  third  parties  to  shew 
cause  why  the  verdict  for  plaintiff  should 
not  be  set  aside  and  judgment  entered 
for  the  defendant,  and  against  the  third 
parties,  or  why  a  new  trial  should  not  be 


Anstie,  for  the  plaintiff,  shewed  cause. 
Bodham  appeared  for  the  third  parties. 
Archibald  and  Stephen  Lynch,  in  sup- 
port of  the  rule. 

Gbove,  J. — There  must  be  a  new  trial 
My  brother  Lindle^  informs  me  that  it 
has  been  the  practice  in  equity  to  stay 
actions  of  this  kind  when  the  Court  is 
satisfied  that  the  action  is  by  a  creditor 
of  a  company  for  the  purpose  of  the  com- 
pany getting  money  from  a  shareholder. 
My  brother  Lindley  will,  therefore,  in 
order  to  instruct  the  County  Court  Judge, 
state  what  has  been  the  principle  on  which 
the  equity  Courts  have  acted. 

Lindlet,  J. — ^Apparentiy  there  has  been 
in  this  case  a  miscarriage  of  jnstaoe. 
I  wish  to  make  a  few  observations  as  to 
the  principle  applicable  to  a  matter  of 
this  kind.  The  first  point  to  be  oon- 
sidered  is  whether  the  action  is  really 
and  honestiy  an  action  by  a  creditor  ii 
the  company,  or  whether  the  action  is  an 
action  by  the  company  in  the  name  of 
the  plaintiff,  a  creditor.  The  County 
Court  Jadge  seems  to  have  come  to  the 
conclusion  that  it  is  not  an  action  by  the 
creditor  to  assert  his  own  claim,  but  that 
it  is  an  action  by  the  company  in  the 
name  of  the  creditor,  and  then  he  ap- 
pears to  have  given  judgment  on  the 
assumption  that  it  is  really  a  creditor's 
action.  That  is  not  satisfactory.  As- 
suming the  action  is  not  really  a  credi* 
tor's  action,  he  should  have  treated  it  as 
a  collusive  action,  instituted  by  tiie  com- 
pany to  put  pressure  on  a  shareholder 
with  whom  the  company  has  a  dispute. 
The  proper  mode  of  dealing  with  such 
an  action  is  to  stay  it,  for  a  creditor  has 
no  right  to  lend  himself  as  a  mere  in- 
strument for  settiing  such  disputes. 

Before  the  Stannaries  Act,  1869  (32 
&  33  Vict.  c.  19),  there  was  periu^ 
some  reason  for  bringing  such  an  ac- 
tion in  the  name  of  a  creditor  to  en> 
force  a  call,  because  a  cost-book  mining 
company,  not  being  inoorporated,  could 
not  bring  an  action  for  calls,  but  now 
to  put  a  creditor  oh  a  shareholder  fixr 
such  a  purpose  is  wholly  unjustifiable, 
and  nothing  can  be  said  in  its  &voar, 
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because  by  the  Stannaries  Act,  1869,  an 
action  may  be  brought  by  the  purser  for 
a  call  made  by  the  company.     In  snpport 
of  tiie  view  that  actions  by  the  company 
in  the  name  of  a  creditor  should  be  re- 
strained there  are  a  number  of  cases,  to 
some  of  which  I  will  refer,  as  shewing 
how  Courts  of  equity  have  dealt  with 
them.    They  have  not  allowed  a  creditor 
to  abuse  his  legal  right,  and  have  stayed 
the   action  brought  by  him  against  a 
shareholder  in  a  cost-book  mine ;  but  if 
the  shareholder  has  owed  a  call,  they 
have  required  him  to  pay  it  as  the  price 
for  the  action  being  stayed.    The  leading 
authority  for  this  is  the  case  of  Taylor  y. 
Hughei  (1),  decided  by  Lord  St.  Leonards 
when  Lord  Chancellor  in  Ireland.    The 
next  case,  in  point  of  date,  is  Outts  v. 
mddell  (2),  before  Knight  Bruce,  Y.C., 
where  the  creditor  was  also  told  that  the 
Court  would  not  allow  him  to  abuse  his 
legal  rights,  but  at  the  same  time  the 
Court  said  it  would  not    restrain   the 
action  except  on  terms  which  appeared 
to  be  just.     Then  foUowed  the  case  of 
Ham    r.     The    KUkeny,    ^e.,    BaUvmf 
Company  (3),   in    which  Wood,  V.C, 
applied  the  same   principle,  and  after- 
wiu?ds  Lord  RomiUy,  in  ttie  well-known 
case  of  Shortridge  v.  Bosa/nqtiet  (4),  and 
Kindersley,  V.C,  in  Sibley  v.  Minton  (6), 
did  the  same  thing.   These  cases  shew  the 
principle  on  which  the  present  case  should 
have  been  dealt  with,  assuming  the  County 
Court  Judffe  to  have  come  to  the  conclu- 
sion that  the  action  was  a  collusive  one. 
The  right  way  to  redress  the  miscarriage 
which  has  occurred  is  to  send  the  case 
down  for  a  new  trial.    I  may  add,  with 
respect  to  a  cost-book  company  being 
able    to    sue    and    be  sued,   that  since 
the  Judicature  Acts  there  is  no  reason 
why  such  a  company,  though  not  a  cor- 
poration, may  not  sue  and  be  sued  like 
any  other  partnership  in  the  partnership 
name.    The  real  matter  to  be  enquired 
into  before  the  County  Court  Judge  will 

(1)  2  Jon.  &  Lat.  at  24. 

(2)  1  Be  Gex  &  S.  226. 

(3)  1  Kay  &  J.  399 ;   s.  c  24  Lav  J.  Rep. 
Cbanc.  241. 

(4)  16  Beay.  84  ;  8.  c.  22  Law  J.  Rep.  Chanc  48. 

(5)  27  Law  J.  Rep.  Ohanc.  53. 
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be  whether  this  is  or  not  a  bona  fide  cre- 
ditor's action.  If  it  is,  the  judgment 
which  has  been  given  is  right ;  if  it  is 
not,  but,  on  the  contrary,  a  collusive 
action,  the  judgment  is  obviously  wrong. 

Rule  absolute  for  a  new  trial. 


Solicitors  ^Growder,  Anstie  &  Vizard,  agents  for 
John  Shelley,  of  Plymouth,  for  plaintiff  and 
third  parties ;  Walter  Stocken,  for  defendant 
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June  7. 


{ 


THB   WEST    DBRBT    LOCAL 
BOABD. 


Notice  of  Action — Form  of  Notice — 
Public  HeaUh  Act,  1848  (11  ^  12  Via. 
0.  63),  *.  139 — Action  for  a  Misfeasance. 

In  a/n  action  against  a  local  board  acting 
under  the  Public  Health  Act,  1848  (11  ^ 
12  Vict.  e.  63),  for  not  Juwing  proper^ 
filled  up  a  trench  which  tJie  board  had 
caused  to  be  made  in  a  road  for  laying 
down  a  sewer,  by  reason  of  which  that  part 
of  tJie  road  ga/oe  way,  and  the  pUUntiff^s 
horse  wa^  injured,  tJie  notice  of  action 
given  in  compliance  with  section  189  of 
thai  Act  stated  that  the  board  did  by  their 
*'  labourers*  servants  and  others  on  or  abotU 
the  Idth  of  May  last  negligently,  carelessly 
and  improperly  leave  a  certain  portion  of 
the  said  road  or  highway  in  an  insufficient 
and  improper  state  of  repair,  whereby  a 
horse**  of  the  plaintiff  ^^ sank  into  the 
said  road  or  highway,  and  was  thrown 
therein,**  a/nd  injured : — 

Held,  that  the  notice  was  not  limited  to  a 
complaint  of  an  injury  from  non-repadr  of 
the  road,  but  was  appUcahle  to  a  cause  of 
action  arising  from  an  act  of  misfeasance, 
and  was  therefore  a  vuffiderCt  notice  of  the 
cause  of  action. 

Appeal  from  the  decision  of  the  Judge 
of  the  County  Court  of  Lancashire^ 
holden  at  Liverpool.  The  action  was 
for  damages  for  an  injury  to  the  plain- 
tiffs' horse,  caused  by  part  of  the  road 
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over  which  it  was  being  driven  suddenly 
giving  waj.  The  defendants  were  the 
sewer  and  highway  authorities  under  the 
Public  Health  Act,  1848  (11  &  12  Vict. 
c.  68),  for  the  district  in  which  the  road 
was  situate;  and  they  had  caused  a 
trench  of  about  ten  feet  deep,  to  be  dug 
in  it  for  the  purpose  of  laying  down  a 
pipe  sewer.  After  the  pipe  had  been 
laid  down,  and  before  the  accident 
occurred,  the  trench  was  filled  in.  The 
subsidence  which  caused  the  horse's  fall 
was  situated  in  that  part  of  the  road 
where  the  trench  had  been  filled  in,  and 
in  the  opinion  of  the  County  Court  Judge 
the  accident  arose  from  the  trench  not 
having  been  properly  filled  in ;  and  he 
held  Uiat  the  defendants  were  liable,  and 
assessed  the  damages  at  lOZ.  From  this 
decision  the  defendants  appealed;  and 
one  of  the  grounds  of  such  appeal  was 
that  the  notice  of  action,  which  by  sec. 
139  of  11  &  12  Vict.  c.  63  the  plaintiffs 
were  required  to  give,  was  insufficient, 
as  it  limited  the  plaintiffs'  claim  to 
damages  arising  through  non-repair  of 
the  highway.  The  notice  of  action  was 
as  follows : — 

"<  To  the  Local  Board  of  Health  in  the 
parish  or  district  of  West  Derby,  in  the 
county  of  Lancaster.  Take  notice  that 
we,  James  Smith  and  John  Innes,  trading 
as  James  Smith  &  Company,  of  9,  Lord 
Street,  Liverpool,  wine  merchants,  and 
Thomas  Gk>ffey,  attorney  for  the  said 
James  Smith  &  Company,  and  on  their 
behalf,  will  on  the  expiration  of  one 
month  from  this  date  enter  a  plaint 
against  you  the  said  Local  Board  of 
Health  of  West  Derby,  in  the  Countv 
Court  of  Lancashire,  holden  at  Liverpool, 
for  the  injury  and  damage  caused  to  us 
by  the  undermentioned  matters  and 
things  done  or  omitted  by  yon  and  your 
labourers,  servants  and  others  acting 
under  your  orders  and  directions  at  and 
upon  a  certain  road  or  highway  called 
Moss  Boad,  in  the  parish  of  West  Derby, 
to  wit,  for  that  you  the  said  Local  Board 
did  by  yourselves,  your  labourers,  ser- 
vants  and  others,  on  or  about  the  13th 
day  of  May  last,  negligently,  carelessly 
and  improperly  leave  a  certain  portion  of 
the  said  road  or  highway  in  an  insuffi- 
dent    and    improper    stote   of  repair, 


whereby  a  horse  belonging  to  us  the  said 
James  Smith  &  Company  while  being 
lawfully  driven  upon  and  along  the  said 
road  or  highwav  sank  into  the  said  road 
or  highway,  and  was  thrown  therein,  and 
by  reason  of  the  said  negligent,  careless 
or  improper  conduct  was  thrown  down 
and  severely  injured  and  permanently 
diminished  in  valne  to  the  great  injorr 
and  damage  of  us  the  said  James  Smith 
&  Company.  Further  take  notice  that 
Thomas  (loffey,  of  15,  Lord  Street, 
Liverpool,  in  the  couniy  of  Lancaster,  is 
the  name  of  our  attorney  in  the  cause  of 
action  aforesaid. — ^Dated  this  llih  of 
October,  1876. 

Signed  James  Smith  A  Co." 
[As  the  question  as  to  the  sufficient  of 
this  notice  is  the  only  one  which  need  be 
mentioned  in  this  report,  so  much  of  the 
argument  of  counsel  and  judgment  <^ 
the  Court  as  referred  to  other  matters  is 
omitted.] 

BayUa,  for  the  appellants. — ^The  nof»oe 
of  action  is  insufficient.     It  is  merely  a 
notice  of  an  injury  arising  from  non- 
repair  of  the  highway,  and  for  that  the 
defenduits  would  not  be  liable.      The 
parish  and  not  the  defendants  would  be 
liable  for  the  neglect  to  repair  the  high- 
way —  Parsons    v.    The    Vestry    of  8L 
Mathew^  Bethnal  Oreen  (1)  and  CHhson  v. 
The  Miiyory  §cc.,  of  Preston  (2).    A  notice 
of  action  ought  to  be  construed  strictly ; 
for  it  is  to  be  acted  upon,  and  it  must 
give  notice  of  a  cause  of  action.    The 
Public  Health  Act,  1848  (11  &  12  Viet 
c.  63),  under  which  the  defendants  were 
acting,    requires   by    section    139   thai 
notice    should    be    given,     ^explicitly 
stating  the  cause  of  action,"  and  that 
section  enacts  that  '*  the  plaintiff  shdl 
not  be  permitted  to  go  mto  evidence 
of   any  cause    of  action  which  is  soi 
stated    in    the    last-mentioned   notice.'* 
The    cause   of    action    must   therefive 
be  clearly  stated  in  the   notice  und^ 
this  Act.     It  is  true  that  in  Jones  r. 
NiehoUs  (3),  where  there  was  a  noiioe 


(1)  87  Law  J.  Bep.  C.P.  62 ;  s.  o.  Itv  Bcp.  S 
O.P.  66. 

(2)  30  Law  J.  Rep.  aB.  181 ;  ■.  c.  LawBepu 
5  QrB,  218. 

(8)  18  Mee.  &  W.  861. 
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of  action  to  a  oosstable  whiob  contained 
the  date  erf  the  arrest,  the  notice  was 
held  sufficient,  though  it  did  not  give 
the  date  of  the  snbfieqaent  detention  in 
onstodj  of  the  plaintiffs  at  another  place, 
bat  that  was  becanse  withont  such  date 
it  snfficientlj  shewed  what  was  the  oanse 
of  action. 

Oavej  for  the  respondents,  was  re- 
qnested  to  limit  his  arguments  to  the 
form  of  the  notice  of  action. — The  case 
of  Janes  v.  Bird  (4)  is  direotlj  in  point. 
There  the  action  was  for  an  injury  to  the 
plaintiff's  house,  arising  from  the  defen- 
dants not  properly  shoring  up  another 
house  adjoining  whilst  they  were  at  work 
on  a  sewer  under  such  house ;  and  a 
notice  of  action  was  held  sufficiently  to 
describe  the  cause  of  action  in  stating 
that  the  defendants  altered  certain  sewers 
near  to  the  plaintiff's  house  so  negli- 
gentiy,  that  the  plaintiff's  house  fell. 

[He  was  then  stopped  by  the  Court.] 

Qeotb,  J. — [After  stating  that  in  his 
opinion  the  Judge  of  the  County  Court 
was  right,  and  that  the  defendants  were 
h'able  as  the  sewer  authority,  and  at  all 
events  in  their  joint  capacity  as  a  high- 
way and  sewer  authority,  the  learned 
Judge  proceeded  to  the  objections  to  the 
notice  of  action  as  follows]  : — That  objec- 
tion is  the  most  formidable  one  for  the 
respondents ;  but  in  my  opinion  the  no- 
tice is  sufficient.  Such  notice,  as  stated 
by  Abbott,  C.  J.,  in  Jones  v.  Bird  (4),  is 
not  to  be  construed  with  great  strictness. 
It  is  not  to  be  construed  with  the  same 
strictness  as  a  pleading.  Pleading  is  to 
state  some  specific  complaint  or  answer, 
whereas  the  object  of  a  notice  of  action  is 
mainly  to  enable  the  party  to  whom  it  is 
given  to  tender  amends ;  and  therefore 
what  is  required  is  that  it  should  be  suffi- 
ciently clear  so  as  to  shew  what  are  really 
the  grounds  of  complaint ;  and  if  this  l>e 
done  the  notice  is,  I  think,  sufficient.  In 
Jmes  V.  NiehoUs  (8),  Pollock,  C.B.,  said 
he  was  disposed  to  think  the  notice  there 
"would  be  sufficient  if  construed  with 
the  strictness  of  a  plea,"  implying  that 
it  was  not  necessary  that  it  diotdd  be 
construed  with  the  same  strictness.    And 

(4)  6  B.  &  Aid.  887. 
Vol.  47.— Q.B.,  C.P.,  &  Exch. 


Bayley,  J.,  in  Jones  y.  Bird  (4),  said, 
"  A  notice  of  this  sort  does  not  require 
the  same  precision  as  a  declaration.  It 
is  quite  sufficient  if  it  calls  the  attention 
of  the  defendants  to  the  general  nature 
of  the  injury,  so  that  they  may  go  to  the 
premises,  and  see  what  the  ground  of  com- 
plaint is."  Now  does  the  notice  in  this  case 
give  such  sufficient  information  of  what 
the  complaint  is  P  It  is  said  it  does  not, 
inasmuch  as  it  merely  complains  of  an 
injury  from  non-repair  of  a  road  in  the 
sense  of  leaving  it  out  of  repair  in  the 
ordinary  way,  so  as  to  make  it  a  case  of 
non-feasance,  instead  of  misfeasance,  by 
the  defendants.  It  seems  however  to  me 
that  the  notice  is  sufficient  if  it  be  rea- 
sonably read  by  a  person  wishing  to 
understand  it.  It  states  that  the  defen- 
dants did  by  their  "  labourers,  servants 
and  others,"  carelessly  "  leave  a  portion 
of  the  said  road  in  an  insufficient  and 
improper  state  of  repair."  Therefore  it 
is  not  merely  for  non-repair,  but  that 
having  labourers  there  the  defendants 
left  such  part  of  the  road  in  an  insuffi- 
cient and  improper  state ;  and  then  the 
notice  goes  on  to  state  the  nature  of  the 
injury,  namely,  "whereby  a  horse," 
whilst  bein^  driven  on  the  road,  "  sank 
into  the  said  road,"  tending  to  shew,  I 
think,  the  existence  of  some  local  matter, 
like  a  hole,  beine  left  there  in  an  insuffi- 
cient state.  It  IS  sufficient  if  the  notice 
informs  the  defendants  substantially  of 
the  ground  of  complaint,  and  in  my 
opinion  this  notice  is  sufficient. 

Liin)LBT,  J. — I  am  of  the  same  opinion. 
I  need  not  say  anything  in  addition  to 
what  my  brother  Orove  has  said  with  re- 
spect to  there  being  evidence  of  negli- 
gence and  to  the  hability  of  the  defen- 
dants. The  real  ground  for  this  appeal 
was  that  the  defendants  expected  to  up- 
hold a  special  demurrer  to  the  notice  of 
action.  The  object  of  a  notice  of  action 
is,  as  has  been  observed  by  my  brother 
Grove,  to  enable  a  party  to  tender 
amends  ;  and  therefore  it  is  sufficient  if 
it  states  substantially  the  nature  of  the 
complaint.  The  appellants  have  insistsd 
on  die  stringent  wording  of  section  139 
of  the  Public  Health  Act,  1848,  and  have 
contended  that  the  notice  does  not  state 
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a  cause  of  action,  because  it  complains 
only  of  an  injury  arising  from  an  act  of 
omission,  namely,  in  not  repairing  the 
poad ;  but  I  tliink,  when  it  is  properly 
looked  at,  it  is  capable  of  being  constraed 
as  applicable  to  an  injury  arising  from  an 
act  of  misfeasance  and  certainty  if  after 
this  notice  the  defendants  had  enquired 
into  the  matter,  it  is  obvious  that  they 
would  have  learnt  what  it  was  which  the 
respondents  complained  of.  I  think  that 
the  County  CouH  Judge  was  right 

Appeal  dismisied  with  cobU. 


Solicitxnn— Torr  &  Ca,  agenta  for  W.  Baddiflfe 
&  Co.,  liyerpool,  for  appellants;  Brook  & 
Chapman,  for  respondents. 


[IN  THE  OOUBT  OF  APPEAL.] 
1878.     1 
May  11.     >  HOLMB  V,  BBUNSKILL.* 

June  7.    J 

Fri/nevpdL  and  Surety — Bond — Altera- 
tion of  Agreement  between  Prvneipals — 
Discharge  of  Surety — LamdXord  and  Tenant 
— Surrender  by  Operation  of  Law — New 
Tenancy. 

In  an  action  against  a  surety  on  his  hotid^ 
whereby  he  guaranteed  the  performance  of 
a  covenant  by  his  principal^  the  lessee  of 
a  farm  and  flock  of  sheep,  to  deliver  up  to 
the  plaintiff  at  the  end  of  the  tenancy  with 
the  farmy  a  Wee  number  and  qutMy  of 
sheep  regularly  heathed  and  pastured  on 
thefarm^  it  was  proved  that  an  alteration 
had  been  made  in  the  terms  of  the  letting 
by  the  surrender  of  a  smaU  part  of  the 
fasrm  and  a  proportionate  reduction  of  the 
rent.  The  jury  found  that  the  alteration 
had  not  made  any  material  difference  in 
the  rehUion  between  the  parties,  so  as  to 
affect  the  capacity  of  the  tenant  to  perform 
his  covenant : — 

Held,  by  Cotton,  L.J.,  and  Thbsi- 
GBB,  L.J.  (Bbett,  L.J.,  dissenting)  thai 
the  surety  was  discharged. 

«  Coram  Brett,  L.  J. ;  Cotton,'L.  J. ;  and  Thesiger, 
LJ. 


By  Cotton,  L. J.,  and  Thbsigbb,  L.J. — 
Any  alteration  in  the  form  of  ike  agreement 
between  prindpals  discharges  the  surety^ 
unless  it  is  self-evident  that  the  alteraUon 
cannot  prejudice  the  surety;  the  surety 
himself  being  the  judge  as  to  materiality. 

By  Bbbtt,  Ii.J. — The  surety  is  dis- 
charged where  there  has  been  a  material 
alteration,  or  an  alteration  of  some  spee^ 
provision  of  the  a^eement^  but  not  other- 
wise. 

By  the  whole  Coubt. — The  mere  «tir- 
render  of  a  small  part  of  demised  premises 
and  proportionate  reduction  of  the  rent 
does  not  in  itself  amount  to  a  surrender  by 
operation  of  law  of  the  old  tenancy,  and  the 
creation  of  a  new  one. 

The  plaintiff  at  the  date  of  the  bond 
hereinafter  mentioned  was,  and  still  is,  the 
owner  of  a  fieirm  called  "  Biggindale,"  in 
Westmoreland. 

The  action  was  brought  asainst  the 
defendant  as  surety  on  a  bond  dated  the 
I8th  of  March,  1878,  whereby  George 
Brunskill,  of  Biggindale  team,  Bob^ 
Brunskill  (the  defendant),  and  Chris- 
topher Hodgson  Norman  joiniJy  and 
severally  became  bound  in  1,0002.  to 
Hugh  Parker  Holme.  The  bond  recited 
that  H.  P.  Holme  had  agreed  to  let  to 
G^rge  Brunskill,  ^m  year  to  year,  a 
farm  and  lands  called  Biggindale,  situate 
at  Mardale,  and  a  stock  of  700  heath- 
going  sheep,  and  a  dwelling-honse  and 
builcungs,  and  that  the  sheep  had  been 
delivered  to  the  said  (Jeorse  Brunskill, 
and  that  it  had  been  agreed  that  George 
Brunskill,  B.  Brunskill,  and  C.  H.  Norman 
should  enter  into  the  bond  for  the  re- 
delivery of  the  sheep  or  their  offspring ; 
and  the  condition  was  declared  to  be  as 
follows : — 

**That  if  the  above  bounden  Geoiige 
Brunskill,  his  heirs,  executors  or  ad- 
ministrators, do  and  shall  at  the  deter- 
mination of  the  said  tenancy  deliver  up 
unto  the  said  Hugh  Parker  Holme,  hui 
heirs,  ezecators,  administrators  or  as- 
signs, along  with^  the  said  farm  and  pre- 
mises  the  l^e  number,  species  and  quality 
of  good  and  sound  she^  as  were  de- 
livered to  the  said  George  Bmsskill  as 
aforesaid,  and  of  the  same  stock  or  of  the 
offspring  breed  or  produce  thereof  all  of 
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demised  premises.  This  makes  a  sur- 
render by  operafcion  of  law — Tayleur  v. 
Wildm  (2).  Moreover,  the  alteration  in 
the  terms  is  material.  Biggindale  farm 
is  a  specific  thing.  That  1ms  been  taken 
away  and  something  else  substituted 
without  the  defendiuit*s  consent.  The 
question  of  materiality  is  not  for  the  jury. 
The  surety  himself  is  the  sole  judge  of  it 
^Folak  V.  Everett  (8).  See  also  the 
judgment  of  Bailey,  J.,  in  Whitcher  v. 
Hall  (6).  In  Ths  Great  Western  BaUway 
Company  v.  Whinrwy  (9)  the  alteration 
was  for  the  benefit  of  the  surety.  In 
such  a  case  he  would  not  be  discharged. 
But  here  the  alteration  was  dearly  to 
the  disadvantage  of  the  surety,  though, 
perhaps,  not  greatly  so. 

Bussell  in  reply. — There  are  two  classes 
of  cases  where  it  is  not  material  whether 
the  surety  has  been  injured  by  the  altera- 
tion or  not.  Firsts  where  time  has  been 
given  to  the  principal — Petty  v.  Gooke  (10) 
(Blackburn,  J.,  there  says  that  the  rule 
ought  not  to  be  extended) ;  and,  secondly, 
where  the  guarantee  depends  on  certain 
specified  conditions,  and  one  of  the 
specified  conditions  has  been  broken.  In 
all  other  cases  the  question  is  whether 
•the  surety  has  been  prejudiced.  Storey^ s 
EquUy  Jurisprudence  (12th  edition), 
§§  325,  326.  In  the  present  case  no 
specified  condition  has  been  broken. 

The  judgment  of  the  majorii^  of  the 
Court  (11)  was  (on  June  7)  delivered 
by— 

Cotton,  L.J. — This  was  an  appeal  of 
the  plaintiff  against  a  judgment  of  Mr. 
Justice  Denman  in  &vour  of  the  de- 
fendant, Robert  Brunskill.  The  action 
was  on  a  bond  for  1,0002.,  dated  the 
18th  day  of  March,  1873,  executed  bv 
George  Brunskill  and  Robert  Brunskill, 
and  others  in  favour  of  the  plaintiff. 

[His  Lordship  then  stated  the  beta 
of  the  case  as  above  set  out  and  pro- 
ceeded.] 

(8)  45  Law  J.  Bep.  Q3.  369 ;  8.  c.  Law  Bep. 
1  as.  Div.  669. 

(9)  10  Exch.  Rep.  77;  8.  c  23  Law  J.  I^p. 
Exch.  261. 

(10)  40  Law  J.  Rep.  Q3,  281 ;  8.  c  Law  Rep. 
6  Q.B.  790. 

(11)  CottpD,  LJ.,  and  Thesiger,  L.J. 


Mr.  Justioe  Denman,  before  whcmi  the 
action  was  tried,  gave  judgment  for  the 
defendant,  and  against  this  judgment  the 
plaintiff  has  app^ed. 

One  ground  on  which  the  defiandant 
relied  in  support  of  the  judgment  was, 
that  his  obligation  under  the  suretyship 
bond  had  expired  before  the  deficiency 
arose,  that  is  to  say,  that  bv  the  notice  to 
quit  and  agreement  made  as  to  the 
surrender  of  the  bog- field  and  the  with- 
drawal of  the  notice,  a  new  tenancy  was 
created  to  which  the  bond  did  not  apply, 
and  for  this  he  relied  on  the  case  of 
Tayleur  v.  WUdin  (2)  as  an  authority 
that  under  the  circumstances  a  new 
tenancy  was  created,  and  it  was  oii  the 
authority  of  Tayleur  v.  WUdin  (2)  that 
Mr.  Justice  Denman,  as  we  onderstand, 
principallv  relied ;  but  we  are  unable  to 
agree  with  this  view. 

In  Tayleur  v.  WUdin  (2)  the  tenant 
continued  in  the  occupation  of  the  &rm 
after  the  day  for  which  the  notice  to  quit, 
which  was  withdrawn,  had  been  effectually 
given,  and  the  rent  for  which  ihe  snrety 
was  sued  accrued  in  respect  of  the  occu- 
pation after  that  day,  and  the  Court  oon- 
sidered  the  continuance  of  the  tenant's 
possession  after  that  time  as  a  new 
tenancy,  and  that  the  guarantee  which 
applied  only  to  the  old  tenancy,  was 
therefore  gone.  But,  in  the  present  case, 
the  tenancy  of  Oeorge  Bnmiskill  was  in 
fact  determined  on  or  before  the  day, 
when,  if  the  notice  to  quit  had  not  beoi 
withdrawn,  it  would  have  ended.  The  de- 
ficiency and  deterioration  of  the  fiook 
therefore  occurred  at  the  determination 
of  the  very  tenancv  to  which  the  bond 
referred.  It  was,  nowever,  armed  that 
the  effect  of  giving  up  the  bog-field  most 
be  a  surrender  of  the  old  tenancy.  But 
we  are  of  opinion  that  this  cannot  be 
maintained,  and  that  notwithstanding  the 
surrender  to  a  landlord  of  part  of  the 
land  demised,  the  former  tenancy  of  the 
remainder  of  the  farm  still  continiies. 

It  was  contended  by  the  defendant  that 
even  if  there  was  a  continuance  of  the  old 
tenancy,  the  effect  of  the  surrender  of  the 
bog-field  was  to  discharge  him  as  surety 
from  all  liability. 

The  bog-field  contained  about  seven 
acres,   and   the  juryi  in   answer  to  a 
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xraestion  left  to  them  at  the  trial,  found 
taat  the  new  agreement  with  the  tenant 
had  not  made  any  sabetantial  or  mate-^ 
rial  difference  in  the  relation  between 
the  parties  as  regards  the  tenant's 
capacity  to  do  the  things  mentioned  in 
.the  condition  of  the  bond,  and  for  the 
breaches  of  which  the  action  was  bronght. 
The  plaintiff's  contention  was  that  this 
most  be  treated  as  a  finding  that  the 
alteration  was  immaterial,  and  that,  ez- 
oept  in  the  case  of  an  agreement  to  give 
time  to  the  principal  debtor,  a  surety  was 
not  discharged  by  an  agreement  between 
the  prindp&ls  made  withoat  his  assent, 
unless  it  materially  varied  his  liability  or 
altered  what  was  m  express  terms  a  con- 
dition  of  the  contract. 

In  my  opinion  this  contention  on  behalf 
of  the  plaintiff  cannot  be  sustained. 
.  No  doubt  there  is  a  distinction  between 
the  cases  which  have  turned  on  the  cre- 
ditor agreeing  to  give  time  to  theprin- 
cipal  debtor  and  the  other  cases.  Where 
a  creditor  does  bind  himself  to  give  time 
to  the  principal  debtor  he,  with  an  excep- 
tion hereafter  referred  to,  does  deprive 
the  surety  of  a  right  which  he  has — that 
is  to  say,  of  the  right  to  pay  off  the  debt 
which  he  has  guaranteed,  and  to  sue  the 
principal  debtor;  and  without  enquiry 
whether  the  surety  has,  by  being  deprived 
of  this  right,  in  fact  suffered  any  loss,  the 
Ck>urts  have  held  that  he  is  discharged. 
The  exception  to  which  I  have  referred 
is  where  the  creditor,  on  making  the 
agreement  with  the  principal  debtor,  ex- 
pressly reserves  his  right  against  the 
surety,  but  this  reservation  is  held  to 
preserve  to  the  surety  the  right  above 
referred  to,  of  which  he  would  be  other- 
wise deprived.  The  cases  as  to  discharge 
of  a  surety  by  an  agreement  made  by  the 
creditor  to  give  time  to  the  principal 
debtor  are  only  an  exemplification  of  the 
rule  stated  by  Lord  Loughborough  in 
the  case  of  Bees  v.  Bernngian  (12).  "  It  is 
the  clearest  and  most  evident  equity  not 
to  carry  on  any  transaction  without  the 
knowledge  of  him  (the  surety)  who  must 
neoessarily  have  a  concern  in  every  trans- 
action  with  the  principal  debtor.  You 
cannot  keep  him  bound  and  transact  his 

(12)  2  Yes.  jun.  640,  at  p.  548. 
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affairs  (for  they  are  as  much  his  as  your 
own)  without  consulting  him." 

The  true  rule,  in  my  opinion,  is  that  if 
there  is  any  agreement  between  the  prin- 
cipals with  reference  to  the  contract 
guaranteed,  the  surety  ought  to  be  con- 
sulted, and  that  if  he  has  not  consented 
to  the  alteration,  although  in  cases  where 
it  is,  without  enquiry,  evident  that  the 
alten^tion  ia  unsubstantial,  or  that  it 
cannot  be  otherwise  than  beneficial  to 
the  surety,  the  surety  may  not  be  dis- 
charged ;  yet  that  if  it  is  not  self-evident 
that  the  alteration  is  unsubstantial,  or 
one  which  cannot  be  prejudicial  to  the 
surety,  the  Court  will  not,  in  an  action 
against  the  surety,  go  into  an  enquiir  as 
to  the  effect  of  the  alteration,  or  aUow 
the  question  whether  the  surety  is  dis- 
charged or  not  to  be  determined  b^  the 
finding  of  a  jury  as  to  the  materiahty  of 
the  alteration,  or  on  the  question  whether 
it  is  to  the  prejudice  of  the  surety,  but 
will  hold  that  in  such  a  case  the  surety 
himself  must  be  the  sole  judge  whether  or 
not  he  will  consent  to  remain  liable  not- 
withstanding the  alteration,  and  that  if 
he  has  not  so  consented  he  will  be  dis- 
charged. 

TUs  is  in  accordance  with  what  is 
stated  to  be  the  law  by  Lord  Justice 
Amphlett  in  The  Oroydon  Oas  Oompany 
V.  Diehinson  (13). 

The  plaintiff,  in  support  of  his  conten- 
tion,  that,  having  reg^ffd  to  the  finding  of 
the  jury,  the  surety  was  not  discharged, 
relied  on  various  dicta  to  the  effect  that 
any  material  change  in  the  contract  be- 
tween the  principals  will  discharge  the 
surety.  Even  if  by  these  expressions  the 
Judges  intended  to  state  that  to  have  the 
effect  of  releasing  the  surety  the  altera- 
tion must  be  material,  it  does  not  follow 
that  they  intend  to  lay  down  that  no 
alteration  would  discharge  the  surety, 
unless  the  juir  in  an  action  to  enforce 
his  liability  held  it  to  be  material,  or  to 
express  any  opinion  at  variance  with  the 
rule  I  have  laid  down.  The  case  of  iSon- 
dereon  v.  Asian  (1)  was  specially  relied 
on  by  the  plaintiff.  But  Martin,  B., 
though  he  did  not  formally  dissent  frem 

(18)  46  Law  J.  Rep.  O.P.  157 ;  s.  c.  Law  Bep. 
2  C  J.  Div.  61. 
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the  decision  of  the  majority  of  the  Court, 
was  not  satisfied  with  the  judgment^  and 
if  the  decision  is  to  be  considered  as  based 
on  the  reasons  given  by  Pollock,  B., 
that  the  Court  was  entitled  to  consider 
whether  the  alteration  was  material  or 
not,  it  cannot,  in  my  opinion,  be  main- 
tained. 

In  the  present  case,  although  the  bog- 
field  contained  seven  acres  only,  yet  it  can. 
not  be  said  to  be  evident  that  the  surrender 
of  it  could  not  prejudicially  affect  the 
surety.  Some  of  the  witnesses  for  the 
plaintifif  admitted  that  it  was  occasionally 
used  for  pasturing,  that  its  loss  would 
be  appreciable  in  tibe  spring,  and  that  it 
might  make  a  difierence  of  fifteen  in  the 
number  of  the  sheep  which  the  &rm 
would  carry.  The  case  may  also  be  con- 
sidered in  another  point  of  view. 

The  bond  given  by  the  defendant^  the 
surety,  was  to  guarantee  the  delivery  up 
of  the  flock  of  sheep  therein  referred  to 
at  the  determination  of  the  tenancy  of 
the  Biggindale  &rm,  which,  in  my  opi- 
nion, must  mean  Big^ndale  farm  as  then 
demised  to  G^rge  ^runskill,  and  the 
bond  certainly  implied  that  he  should 
continue  to  hold  tne  &rm  as  then  de- 
mised till  the  flock  was  given  up.  The 
contention  of  the  plaintiff,  if  it  could  be 
supported,  would  make  a  variation  in 
the  terms  of  the  contract^  as  to  the  nature 
of  which  there  is  at  least  a  doubt,  and 
would  make  the  defendant  liable  for  a 
deterioration  of  the  flock  during  the  time 
when  the  tenant  held  a  smaller  farm  than 
that  contemplated  by  the  contract  of  the 
surety. 

The  plaintiff's  counsel  relied  on  some 
observi^ons  made  by  Lord  Cottenham 
in  the  case  of  HoUieT  v.  Eyre  (7).  But, 
in  fact,  those  observations  are  in  &vour 
of  the  defendant,  and  not  of  the  plaintiff. 
What  Lord  Cotibenham  says  is:  ''The 
surety  will  be  left  to  judge  for  him- 
self Detween  his  original  undertaking 
and  another  substituted  for  it ;  but  that 
is  not  the  case  where  the  contract  re- 
mains the  same,  though  part  of  the 
subject-matter  is  withdrawn  from  its 
operation."  In  this  case,  as  already 
pointed  out,  the  original  contract  of  the 
surety  was  that  the  flock  should  be  deli- 
vered up   in  good    condition,  together 


with  the  £ftrm  as  then  demised  to  the 
tenant. 

No  part  of  that  which  was  g^naranteed 
was  ever  withdrawn  from  the  operation 
of  the  bond.  But  the  plaintiff  attempts 
to  substitute  for  the  contract  that  the 
flock  should  be  given  up  in  good  condi- 
tion with  the  fJBjna  as  then  demised,  a 
contract  that  it  should  be  delivered  up 
in  like  condition  with  a  &rm  of  different 
extent.  In  our  opinion  the  surety  ought 
to  have  been  asked  to  decide  whether  he 
would  assent  to  this  variation.  He  never 
did  assent,  and,  in  our  opinion,  was  dis- 
chareed  from  liability,  notwithstanding 
the  finding  of  the  jury,  inasmuch  as,  in 
our  opinion,  the  question  was  not  one 
which  ought  to  have  been  submitted  to 
them. 

Bbbtt,  L.J. — I  speak  with  ^reat  de- 
ference when  I  say  I  cannot  bring  my 
mind  altogether  to  agree  with  tiiis  jndg- 
ment,  and  I  feel  bound  to  observe  toat  I 
arrive  at  another  view  than  that  whidli 
has  been  expressed.  As  to  the  first  part 
of  the  judgment,  I  entirely  agree.  I  do 
not  think  there  was  any  new  tenamsy, 
and  I  only  ground  that  view  on  the  find- 
ings of  ^e  jury,  amongst  other  thinffs, 
that  the  alteration  was  immateriaL  It 
is  the  latter  part  of  this  view  with  which 
I  cannot  agree.  In  the  first  place,  this 
case  comes  before  us  fettered  py  certain 
rules.  We  are  bound  to  observe  that  it 
is  a  direct  appeal  from  the  decision  <A 
my  brother  Denman  after  a  trial  by  a 
jury.  We  are  therefore  not  at  liberty  to 
ask  whether  the  question  he  left  was  left 
in  proper  form.  There  cannot  be  a  mo- 
tion on  the  ground  of  misdirection,  and 
we  are  not  at  liberty  to  say  that  the 
finding  of  the  jury  was  contrary  to  the 
evidence.  It  is  a  general  rule  that  we 
have  no  right  to  look  at  a  verdict,  but 
accept  it  according  to  its  ordinaiy  con- 
struction. I  find  the  qnestion  1^  to  the 
jury  was  whether  the  new  agreement 
with  the  tenant,  which,  we  are  told,  did 
not  alter  the  tenancy — ^whether  that  new 
agreement  made  a  sufficient  and  material 
difference  in  the  relataon  between  the 
parties  as  to  the  tenant's  capacity  to  do  the 
things  mentioned  in  the  bond,  and  for 
breach  of  which  the  action  was  brought 
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They  not  only  fonnd  that,  bnt  my  brother 
Denman  says  that  the  matter  is  far  more 
fit  for  the  consideration  of  a  jniy  of  the 
county  of  Cumberland  than  for  a  lawyer, 
and  he  cannot  say  that  he  is  dissatisned 
with  their  view.  Therefore,  there  is  the 
finding  of  the  jury  with  the  assent  of  the 
Judffe.  If  it  were  necessary  to  give  an 
opimon,  considering  I  have  not  an  inti- 
mate knowledge  of  these  things,  but  from 
what  I  know  of  Cumberland  farmers,  so 
&r  from  dissenting  from  the  opinion  of 
the  jury,  I  think  it  is  a  substantial  find- 
ing. When  one  remembers  how  many 
views  are  taken  as  to  fieurms  in  Cumber- 
land, I  should  be  inclined  to  agree  with 
i^e  jury,  and  say  it  did  not  make  any 
matOTial  difierence.  We  are  bound  by 
that  finding,  and  can  act  in  conformi^ 
with  it.  Where  there  is  a  sureiyship 
bond,  and  there  are  some  alterations  in 
the  contract  or  relation  of  the  parties 
under  the  bond  as  to  guaranteeing  or 
performance,  the  question  is  whether  the 
alteration  is  not  material  or  substantial, 
and  whetber  the  snre^  is  released.  I 
cannot  bring  my  mind  to  think  he  is. 
The  law  takes  no  notice  x>f  alterations 
that  are  neither  material  nor  specific. 
The  proposition  of  law  as  to  suretyship 
to  wbich  I  assent  is  this : — ^If  a  material 
alteration  is  made  of  the  relation  in  a 
contract,  the  observance  of  which  is  ne- 
cessary, and  if  aman  make  himself  surety 
by  an  instrument  reciting  the  principal 
relation  or  contract  in  such  specific  teiins 
as  to  make  the  observance  of  the  specific 
terms  the  condition  of  his  liability,  then 
any  alteration  which  happens  is  material. 
But  where  the  surety  makes  himself  re- 
sponsible in  general  terms  for  the  obser- 
vance of  certain  relations  between  the 
parties  in  a  certain  contract  between  two 
parties,  he  is  not  released  by  an  imma- 
terial alteration  in  that  relation  or  con- 
tract. My  opinion  is  in  accordance  with 
the  finding  of  the  jury,  and  it  will  be 
most  dangerous  in  this  particular  case  to 
put  onrselvee  in  the  place  of  a  jury,  and 
oecause  we  think  seven  acres  may  make 
a  difiTerence,  or  102.  a  year  may  make  a 
difference,  to  set  aside  the  finding  of  the 
jury,  which  is  that  neither  one  nor 
the  other  is  material  or  substantial.  I 
think  this  case  comes  within  the  third 


proposition,  and  the  sureiy  is  not  re- 
leased. The  doctrine  of  the  release  of 
sureiyship  is  carried  far  enough,  and  to 
the  verge  of  sense,  and  I  shall  not  be  one 
to  cany  it  any  frurther. 

Judgment  for  the  defendant. 


Solidtora — Johnston  &  Harrison,  agents  for  Har- 
rison &  Little,  Penritli,  for  jplaintiff;  J.  L. 
Morris,  agent  for  Amiston  &  Co.,  Penrith,  for 
defendant. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Oommon  Fleas  Division.) 

1878      1 
June  18     I  APPLBFORD  v.  judkins.* 

Practice — Appeal  from  Inferior  Oourts-^ 
Lord  Mayor^s  uowrt — Appeal  to  Oourt  of 
Appedt-^udicature  Act,  1878  (36  ^  87 
Vict.  c.  ^S),  8.  45. 

The  Lord  Mayor*  $  Oourt  is  an  inferior 
Oowrt  within  section  4i6  of  the  Judusature 
Act,  1878,  a/nd  where  there  has  been  an  ap^ 
peal  from  that  OouH  to  a  BivisumcU  Oowrt 
under  that  section  no  further  appeal  lies  to 
the  Oourt  of  Appeal  except  by  special  leave 
of  the  Divisional  Oourt. 

This  was  an  action  of  ejectment  brought 
in  the  Lord  Mayor's  Court  of  London. 

It  was  tried  on  Februaiy  21, 1878,  and 
the  learned  Judge  directed  a  verdict  for 
the  plaintiff.  Execution  was  stayed,  and 
leave  given  to  the  defendant  to  move  the 
Higb  Court  of  Justice  on  certain  points 
reserved. 

On  Marcb  Ist  a  rule  nisi  was  obtained 
in  the  Common  Pleas  Division  to  enter  a 
non-suit  or  a  verdict  for  the  defendant. 
The  plaintiff  shewed  cause  on  May  17, 
when  the  above  rule  was  discharged  with 
cdsts. 

On  May  27th  the  defendant  moved  the 
Divisional  Court  for  leave  to  appeal  from 
the  order  discharging  the  rule  nisi  to  the 

*  Coram  Baggallay,  LJ. ;  Bramwell,  L. J. ;  and 
Thesiger,  L.  J. 
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Court  of  Appeal.  The  Divisional  Court 
refused  to  grant  such  leave,  but  a  staj 
of  the  proceedings  in  the  Mayor's  Court 
was  granted  until  the  matter  should  have 
been  brought  before  the  Court  of  Appeal, 
Bupposiug  an  appeal  to  that  Court  to  lie 
without  leave. 

The  defendant  now  appealed  accord- 
ingly. 

Attenborough,  for  the  plaintiflf,  took  the 
preliminary  objection  that  under  sec.  45 
of  the  Judicature  Act,  1873,  no  appeal 
could  be  brought  to  the  Court  of  Appeal, 
firom  a  Divisional  Court,  in  a  case  on 
appeal  from  the  Lord  Mayor's  Court 
without  special  leave,  which  in  this  case 
had  not  been  given. 

Lamaiaon^  for  the  defendant,  contended 
that  the  Mayor's  Court  was  not  an  infe- 
rior Court  within  the  meaning  of  sec.  45 
of  the  Judicature  Act,  1878.  Under  20 
A  21  Vict.  c.  clvii.  (the  Mayor's  Court 
Act,  1857,)  sec.  4,  the  Court  of  Ex- 
chequer Chamber  was  the  Court  of  Error 
to  review  proceedings  in  the  Mayor's 
Court.  By  section  4^  of  the  same  Act 
her  Majesty  in  Council  may  direct  any 
Act  pamed  to  amend  the  law  to  apply  to 
the  Mayor's  Court.  An  order  in  Council 
dated  20th  November,  1863,  applies  the 
provisions  of  the  Common  Law  Proce- 
dure Act,  1854.  Under  section  34  of 
that  Act  the  present  appeal  will  lie. 

Bbamwell,  L.J. — 1  am  of  opinion  that 
the  objection  must  prevail.  Section  45  of 
the  Judicature  Act,  1873  (1)  is  as  follows. 

(1)  By  86  &  87  Vict.  c.  66.  8.  45,  all  appeals 
from  Petty  or  Quarter  Sesmons,  from  a  Obunty 
Coort,  or  from  any  other  inferior  Oouit,  which 
might,  before  the  passing  of  this  Act,  hare  been 
brought  to  any  Conrt  or  Judge  whose  jurisdiction 
is  by  this  Act  transferred  to  the  High  Court  of 
Justice,  may  be  heard  and  determined  by  Divi- 
sional Courts  of  the  said  High  Court  of  Justice, 
consisting  respectively  of  such  of  the  Judges 
thereof  as  may  from  time  to  time  be  assigned  for 
that  purpose,  pursuant  to  rules  of  Court,  or  sub- 
ject to  rules  of  Court,  as  may  be  so  assigned  ac- 
cording to  arrangements  made  for  the  purpose  by 
the  Jiudges  of  the  said  High  Court  The  deter- 
mination of  such  appeals  respectively  by  such 
Divisional  Courts  shall  be  final,  unless  special 
leave  to  appeal  from  the  same  to  the  Court  of 
Appeal  shall  be  given  by  the  Divisional  Court,  by 


[His  Loi«dship  read  the  section.]  Per- 
haps the  application  to  the  Diyisioiial 
Court  is  not,  properly  speaking,  an  ap« 
peal ;  it  is  an  application  for  an  order  to 
set  aside  the  verdict  and  enter  a  nonsuit 
or  verdict  for  the  defendant.  But  in 
suhetanoe  it  is  an  appeal,  and  such  an 
appeal  is  to  he  heard  and  determined  bj 
the  Divisional  Court,  and  there  is  to  be 
no  appeal  without  special  leave.  No 
special  leave  was  given  in  the  present 
case,  and  I  do  not  see  to  what  Coturts  the 
Act  can  applv  unless  it  be  to  Courts  such 
as  the  Lord  Mayor's  Court  of  London. 

Baqallat,  L.  J. — ^1  am  of  the  same  opi- 
nion. 1  had  some  doubts  at  first  whether 
this  was  an  appeal  which  could  be  heard 
and  determined  hj  the  High  Court  of 
Justice.  But  it  is  admitted  that  the 
appeal  to  the  Divisional  Court  was  right, 
and  that  being  so,  I  do  not  see  how  we 
can  get  over  the  express  words  of  the 
section.  The  requisite  leave  has  not 
been  obtained,  and  this  appeal  cannot  be 
heard. 

Thbsioeb,  L.J. — I  am  of  the  same  opi- 
nion. The  ca^aeoiOoxY.  The  Lord  Mayor  cf 
London  (2)  decided  that  the  Lord  Ma^'s 
Court  is  an  inferior  Court.  The  position 
tiiat  Court  held  with  regard  to  appeals 
before  the  passing  of  the  Judicature  Acta 
was  as  follows : — In  the  case  of  error  on  the 
record  there  was  an  appeal  direct  to  the 
Exchequer  Chamber,  but  on  points  re- 
served to  any  of  the  three  Courts  of 
Queen's  Bench,  Conmion  Pleas  or  Ex- 
che(]^uer.  That  being  so,  bj  the  16th 
section  of  the  Judicature  Act  of  1878,  the 
jurisdiction  of  those  Courts  was  trans- 
ferred to  the  High  Court  of  Jus^je. 
Taking  that  section  alone  the  ajj^peal 
would  have  been  to  any  of  the  Divisional 
Courts.  But  we  must  look  to  the  Act 
and  see  what  further  provision  has  beoi 
made  for  carrying  out  the  joriadictioa 
of  the  High  Court  in  these  appeals.  The 
whole  question  turns  on  section  45.  The 
words  of  that  section  are  wide  enough  to 

which  any  snch  appeal  from  an  inftrior  Coui 
shall  have  been  heara. 

(2)  1  Hurl.  &  C.  338;  s.  c  2  HupL  &  C.  401; 
s.  c.  32  Law  J.  Rep.  Exch.  64,  282 ;  s.  c  36  Law 
J.  Hep.  Exch.  226;  s.  c  Law  Bep.  2  HJi.  239. 
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indnde  appeals  from  the  Mayor's  Court. 
A  special  Divisional  Gonrt  was  formed  for 
the  hearing  of  appeals  from  inferior  Courts. 
There  is  a  subsequent  rule  (Order  LYIII. 
rule  19,  Dec.  1876)  abolishing  the  specdal 
Divisional  Court  of  Appeal  from  inferior 
Courts,  and  now  section  45  applies  to  the 
ordinary  Divisional  Courts.  The  present 
case  comes  within  section  45,  and  the  ob- 
jection to  our  jurisdiction  must  prevail. 

A]^e<d  refused* 


SolicitoiB — Attenborougb,  for  plaintiff;  Chorley, 
Crawford  &  Chester,  for  defendant. 
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KIPPLDCG   V.    TODD. 
SAMS  V.  ALLAN.* 


1878.         1 

June  20,  26.  J 

BaiUoa/y  Oonwcmy  —  Sevre  fckcias — 
Diredor^e  Qualificaiion — ^*  Shareholders  *' 
— Estoppel — Gompames  OUmses  Oonsolidor 
Hon  Act,  1845  (8  Vict,  e.  8),  ss.  3,  8,  36.  . 

The  defendants  T.  and  A.  were  named  as 
directors  in  the  special  Act  of  a  railway 
company.  The  Act  provided  that  the 
quaiificaiion  of  directors  should  he  fifty 
sha/res  of  101,  each,  and  that  the  directors 
named  in  the  Act  should  continue  in  office 
tm  the  first  ordinary  meeting  of  the  com* 
pany.  T,  never  acted  as  a  director,  and 
another  director  was  appointed  in  his  place. 
A.  acted  as  director  for  a  time  and  tl^en 
resigned,  and  his  place  on  the  hoard  was 
informaUy  fiUed  up.  No  shares  were 
aUotted  to  either  of  tJie  directors,  and  the 
whole  of  the  share  capital  of  the  company 
taas  placed  in  other  hands, 

A  register  of  shareholders  of  the  company 
was  drawn  up,  in  which  the  names  of  the 
defendants  did  not  appear.  No  ordinary 
meeting  of  the  company  was  held,  and  the 
resignations  of   the  defendants,  and  the 

*  (hram  Baggallay,  LJ.,  Bramwell,  L.J.,  and 
Thwiger,  LJ. 

You  47.— Q3.,  CJ".  &  ExoH. 


sealing  of  the  register  were  therefore  in- 
formal. 

In  an  action  of  scire  facias,  hrought 
several  years  after  the  defendants*  resigna^ 
turns  of  their  directorships,  hy  the  puhUo 
officer  of  another  company  which  had  oh" 
tained  a  judgment  against  the  first^named 
company, — ^Held,  that  as  no  shares  had 
heen  aUotted  to  the  defendants,  and  they 
were  not  de  facto  directors,  and  all  the 
share  capital  of  the  eompan/y  was  in  other 
hands,  the  defendants  could  not  he  made 
liahle  as  directors  on  their  share  quaUficO' 
tions  except  hy  way  of  estoppel ;  and  that 
no  estoppel  had  heen  raised. 

Portal  V.  Emmens  (45  Law  J.  Bep. 
C.P.  305 ;  46  Law  J.  Bep.  C.P.  179  ;  s.  c. 
Law  Bep.  1  C.P.  Div.  201, 664)  ea^lained 
and  distinguished. 

These  two  cases  were  appeals  from 
the  judgments  of  Lopes,  J.,  in  actions 
brought  by  the  plaintiff  as  public  officer 
of  the  Darlington  Joint  Stock  Banking 
Company  upon  writs  of  scire  facias  to 
recover  from  each  of  the  defendants  the 
sum  of  5002.  or  10^  per  share  on  fiffy 
shares  in  the  Merrybent  and  Darlington 
Bailway  Company. 

The  Darlington  Banking  Company  on 
the  1st  of  FebroaiT,  1876,  obtained  a 
judgment  against  the  railway  company 
for  18,3222.  6s. 

In  defiEiult  of  sufficient  assets  of  the 
company  to  satisfy  the  judgments,  writs 
of  scire  facias  were  issued  against  the  de- 
fendants, whose  connection  with  the  com- 
pany is  shewn  in  the  above  headnote. 

The  &cts  of  the  cases  are  fully  set  out 
in  the  judgment  of  the  Court. 

The  material  sections  of  the  Merrybent 
and  Darlingrton  Bailway  Company's  spe« 
cial  Act  (passed  11th  of  July,  1866)  are 
as  follows : — 

Section  2  incorporates  the  Companies 
Clauses  Act,  1845  (1)  and  several  other 
Acts. 

(1)  By  the  Companies  Olanses  Act,  1845 
(8  Vict,  c  16),  section  8,  the  word  *'  shareholder  ** 
shall  mean  shareholder,  proprietor  or  member  of 
the  company. 

By  section  8,  "Every  person  who  shall  hare 
subscribed  the  prescribed  sum  oir  upwards  to  the 

4K 


Digitized  by 


Google 


618 


QUEEN'S  BEKOH,  COMMON  FLEAS  AND  EZOHEaXTEB. 


[N.B. 


Kippling  v.  Todd  (App.). 

By  section  4,  certain  named  indi- 
yidnals,  including  the  defendants,  ''and 
all  other  persons  and  corporations  who 
have  already  subscribed,  or  shidl  here- 
after subscribe  to  the  undertaking,  and 
their  executors,  administrators,  successors 
and  assigns  respectively,  shall  be  united 
into  a  compimy  for  the  purpose  of  making 
and  maintaining  the  railway,  and  for 
other  the  purposes  of  this  Act,"  &c. 

Bjr  section  13,  "The  first  ordinary 
meeting  shall  be  held  within  three  montl^ 
of  the  passing  of  this  Act." 

By  section  14,  "  The  number  of  direc« 
tors  shall  be  seven,  but  it  shall  be  lawful 
for  the  company  iix>m  time  to  time  to  re- 
duce the  number,  provided  that  the 
number  be  not  less  than  five." 

By  section  16,  "  The  qualification  of  a 
director  shall  be  the  possession  in  his  own 
ridbt  of  not  less  than  fifty  shares." 

By  section  17,  certain  named  indivi- 
duals, including  the  defendants,  "shall 
be  the  first  directors  of  the  company,  and 
shall  continue  in  office  until  the  first 
ordinary  meeting  held  after  the  passing 
of  this  Act ;  at  that  meeting  tiie  share- 
holders present  in  person  or  by  proanr, 
may  either  continue  in  office  the  cb- 
rectors  appointed  hj  this  Act,  or  any 
of  them,  or  may  elect  a  new  body  of 
directors,  or  directors  to  supply  the  place 
of  those  not  continued-  m  office,  the 
directors  appointed  by  this  Act  heme  if 

Sualified  eligible  for  re-election;  and  at 
lie  first  ordinary  meeting  to  be  held  in 
every  year  after  the  first  ordinary  meet- 
ing, the  shareholders  present  in  person 

capital  of  the  company,  or  shall  otherwise  have 
become  entitled  to  a  share  in  the  company,  and 
whose  name  shall  have  been  entered  on  the  re- 
gister of  shareholders  hereinafter  mentioned,  shall 
be  deemed  a  shareholder  of  the  company." 

By  section  86,  "  If  any  execution,  either  at 
law  or  in  equity,  shall  have  been  issued  against 
the  property  or  effects  of  the  company,  and  if 
there  cannot  be  found  sufficient  whereon  to  leyy 
such  execution,  then  such  execution  may  be  issued 
against  any  of  the  shareholders  to  the  extent  of 
their  shares  respectiyely  in  the  capital  of  the 
eompazgr  not  then  paid  up^"  &o. 


or  by  proxy  shall  (subject  to  the  power 
herembefore  contained  fiir  reducing  the 
number  of  directors^  elect  peraons  to 
supply  the  places  oi  the  directors  then 
retiring  from  office  agreeably  to  the  pro- 
visions in  the  Companies  Glanses  Con- 
solidation Act,  184)5,  contained,  and  the 
several  persons  elected  at  any  soch 
meeting  being  neither  removed  nor  dis- 
(]^ualifi^  nor  having  resigned,  shall  con- 
tmue  to  be  directors  until  others  are 
elected  in  their  stead  in  manner  provided 
by  the  said  Act." 

At  the  trial,  before  Lopes,  J.,  without 
a  jury,  the  learned  Judge  reserved  his 
judgment,  and  afterwards  gave  judgment 
for  the  plaintiff^,  on  the  ground  that  the 
defendants  were  liable  to  the  extent  of 
their  share  qualification  as  directors,  on 
the  authority  of  Portal  v.  Emmmt  (2). 

Against  this  decision  the  defendants 
respectively  appealed. 

Benjamin  and  Oa/nch/f  for  Todd.— The 
only  &ct  in  the  case  upon  which  the 
plamtiff  relies,  to  make  Todd  liable,  is  the 
&ct  that  his  name  appears  in  the  spedal 
Act  as  a  director.  But  he  cannot  be  a 
shareholder  without  holding  shares.  AH 
the  share  capital  has  bemi  allotted  to 
others,  and  therefore  Todd  cannot  hold 
shares.  Portal  v.  Emmens  (2),  on  whidi 
Mr.  Justice  Lopes  based  his  decision,  is 
distinguishable.  There  the  defendant  had 
taken  an  active  part  in  the  promotion  of 
the  company  and  in  obtaining  the  Act, 
and  was  therefore  estopped  from  denying 
i^t  he  was  a  shareholder.  It  is  true  that 
the  Act  vested  certain  shares,  in  one  sense, 
in  the  defendant^  but  not  in  such  a  way 
as  to  be  capable  of  transfer.  Therefore 
there  was  no  need  of  a  formal  transfisr  of 
shares  from  Todd;  and  as  Todd  never 
acted  as  a  director,  or  held  himself  oat  as 
such,  except  by  allowing  his  name  to 
appear  in  the  Act,  Auatit^s  Case  (3)  is  in 
pomt^  and  shews  that  he  is  not  liable. 


(2)  46  Lav  J.  Bep.  CJ".  806;  46  Uw  J.  Bi&p. 
C:P.  179 ;  8.C  Law  Bep.  1  OP.  Dir.  201,  eS4. 

(3)  Law  Bep.  2  Eq.  486. 
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Bat  HarwarcTB  Case  (4),  Forbea^B  Oase 

(5)  and  Kineaiid's  Oase  (6)  all  are  dig- 
tingmahable,  for  in  all  those  cases  the 
parties  songht  to  be  made  liable  as 
directors  had  acted  in  a  way  incon- 
sistent with  any  other  view  of  the 
matter. 

HerscheU    and    LiiUe,    for    Allan.— 
Allan's  case  differs  slighilj  from  Todd's. 
He  resigned  in  December,    1867,    and 
though  no  one  was  formally  elected  in 
his  room,  the  nxmiber  of  directors  was 
made  np  to  the  maTimnm.    The  persons 
prima  faoie  liable  under  the  writ  of  scire 
faoiaa  are  the  registered    shareholders. 
They  conld  not  be  heard  to  say  that  the 
register  was  informally  sealed.    There. 
me  the  creditor  must  look  to  them,  and 
it  is  not  enongh  for  him  to  shew  that 
the  register   was    not    properly  sealed 
uiless  it  is  further  shewn  that  the  per- 
sons  on  the  register  had  not  amed  to 
become  shareholders.     Portal  y.  £lmmens 
(2)  is  an  anthorily  to  this  extent,  that 
a  person  named  m  the  special  Act  as 
a  oirector,  mnst  be  taken  prima  facie  to 
be  a  member  of  the  company  holding 
shares.     But  the  question  ia  not  what 
was  the  position  of  affidrs  in  1866  or 
1867,  but  at  the  date  of  the  writ  of  scire 
facias.     If  a  person,  who  is  a  director 
and  has  shares  allotted  to  him,  ceases 
to  be  a  director,  he  must  transfer  his 
shares,   or    he    remains   a  shareholder. 
But  in  the  present  case  no  shares  haye 
been    allotted    to    the    defendants,  and 
therefore  no  transfer  is  necessary.  A  man 
who  is  a  shareholder  simply  because  he 
was  named  a  director,   ceases  to  be  a 
shareholder    when   all    the    shares    are 
allotted  to  other  people.     Here  the  shares 
were  properly  allotted,  though  the  re- 
gister was  informal,  and  it  cannot  be  said 
that  the  persons   to  whom  they  were 
allotted  are  not  shareholders  because  of 
that  irregulari^,    PortaX  y.  Emmens  (2) 
really  deodes  that  till  some  one  else  has 

(4)  41  Law  J.  Rep.  Chanc.  283 ;  8.  c.  LavBep. 
13  Eq.  80. 

(6)  44  Lav  J.  Bep.  Chanc.  366 ;  s.  c.  Law  Bep. 
10  Eq.  353. 

(6)  40  Law  J.  B^.  Chanc.  19 ;  b.  c.  Law' Bep. 
U  £q.  192. 


MI0HAELKA8  1877  to  MIOHAELMAS  1878. 


619 


the  shares,  the  persons  originally  named 
as  directors  and  consequently  as  share- 
holders, shall  be  liable. 

W.  0,  Harrison  and  English  Harrison, 
for  the  plaintiff. — Portal  y.  Emmens  (2) 
was  not  decided  merely  upon  the  ground  of 
estoppel.  It  did  not  turn  on  the  special 
agreement  enteredinto  by  Emmens,  nor  on 
the  special  circumstances  of  the  case. 
It  is  an  authority  to  shew  that  the  de- 
fendants' names  liaying  been  put  into  ihe 
Act  of  ParHament  they  became  directors, 
and  consequently  shareholders  to  the 
extent  of  ^eir  qualification.  The  Act 
has  the  effect  of  a  statutory  allotment. 
Besignation  of  the  first  directors  does 
not  diyest  their  shares;  therefore  after 
the  defendants  had  ceased  to  be  direc- 
tors, they  were  still  shareholders.  The 
question  is,  haye  they  got  rid  of  the 
shares? 

[Bapqallat,  L.J. — ^Assuming  the  defen- 
dants to  be  shareholders,  how  could  they 
get  rid  of  their  shares  before  the  sealing 
of  the  register  p] 

By  a  stamped  transfer.  Here  the  de«. 
fendants  haye  taken  no  steps  to  get  rid 
of  their  shares,  and  are  therefore  liable. 
This  principle  has  been  acted  on  in 
winding-np  cases ;  a.  g.  Kinoa4d*s  Case  (6). 
and  Forhes's  Oase  (5).  It  lies  on  the  de- 
fendants to  proye  that  the^  haye  parted 
with  their  snares.  Of  this  there  is  no 
eyidence,  for  the  eyidence  of  the  register 
is  not  admissible.  £yen  if  it  were  a 
good  one,  it  would  only  be  eyidence 
as  between  the  company  and  its  share* 
holders,  and  not  in  an  action  of  scire 
facias.  As  to  what  is  requisite  for  a 
yalid  transfer  of  shares  before  the  seal- 
ing of  the  register,  see  The  Cheltenham, 
8^c,  BaUfva/y  Uompany  y.  Damid  (7),  and 
The  Sheffield  and  Manchester  BaUway 
Company  y.  Woodcock  (8).  In  neither 
case  was  there  a  properly  executed  trans- 
fer. But  in  the  former  there  was  an 
actual  sale  of  scrip,  and  subsequently  a. 
yalid  registration  of  the  purchaser  as  a 
shareholder.  In  the  latter  case,  the  pur- 
chaser  was  actually  registered,  and  the 

(7)  2  Q.B.  Bep.  281. 

(8)  7  Mee.  &  W.  574;  s.c.  11  Law  J.  Bep. 
£zch.26. 
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company  were  held  to  be  estopped  from 
denying   the   validity  of  the    transfer, 
though  it  was  informal. 
Omdy  and  LiUle  replied. 

Ow,  ado,  mdt 

The  judgment  of  the  Court  was  (on 
June  26)  delivered  by — 

Thbsiqes,  L.J. — The  plaintiff  in  these 
actions  is  a  judgment  creditor  of  the 
Merrybent  and  Darlington  Bailway  Com- 
pany for  a  sum  exoe^ing  18,000L,  and 
seeks  by  means  of  the  process  of  scire 
facMu  to  obtain  execution  against  each  of 
the  defendants  to  the  amount  of  500Z.  as 
holders  of  fifty  shares  in  the  company. 
The  actions  were  tried  before  Mr.  Justice 
Lopes  without  a  jury ;  judgments  were 
given  by  him  for  the  plaintiff  in  each 
action ;  and  against  those  judgments  the 
present  appeals  were  brought. 

The  evidence  upon  which  the  learned 
Judge  acted,  consisted  of  statements 
made  by  counsel  which  were  taken  as 
admitted;  the  oral  examination  of  the 
secretary  of  the  company ;  a  register  of 
shareholders  which  was  put  in,  subject  to 
objection  as  to  its  admissibility  and  as  to 
its  validity;  and  a  minute  book,  which  was 
referred  to  in  a  general  way,  was  handed 
to  the  learned  Judge  for  his  perusal,  and 
must,  we  think,  l^  taken  to  have  been 
made  evidence,  although  it  has  been  con- 
tended before  us  that  only  one  or  two 
minutes  were  actually  referred  to.  In 
addition  to  the  materials  before  the 
learned  Judge  we  have  had  read  to  us, 
without  objection  on  the  part  of  the 
plaintiff,  an  affidavit  sworn  by  the  de- 
fendant Todd.  It  would  have  been  more 
satisfactoiy  to  the  Court  if  the  two  cases 
had  been  taken  in  a  somewhat  more 
formal  and  precise  manner;  for  con- 
mderable  time  has  been  occupied  in  the 
argument  in  this  Court  in  discussing 
what  was  proved  at  the  trial ;  there  being 
a  difference  of  opinion  upon  this  point 
between  the  learned  counsel  engaged. 
The  following  &cts,  however,  may  be 
treated  as  established : — The  royal  assent 
was  given  to  the  Merrybent  and  Darling- 
ton Bailway  on  the  11th  of  June,  1866. 
Prior  to  its  passing,  the  defendant  Todd, 
an  owner  of  land  in  the  neighbourhood  of 


the  line  of  the  proposed  railway,  was 
asked  by  a  person  of  the  name  of  Boyor 
to  join  him  and  other  persons  in  the  pro* 
secution  of  the  railway  scheme,  and  to 
become  a  shareholder  in  and  director  of 
the  company  to  be  incorporated.  At  that 
time  it  was  intended  that  the  qualification 
of  a  director  should  be  the  possession  of 
two  shares  of  102.  each.  Todd  at  first 
assented  to  Hover's  request,  and  paid  a 
deposit  of  five  luullings  a  share,  or  252.,  in 
respect  of  the  qualification  shares  which 
it  was  then  contemplated  he  would  re- 
ceive when  the  Act  incorporating  the 
company  should  pass.  Subsequently, 
however,  Todd  appears  to  have  come  to 
the  conclusion  that,  as  he  was  not  himsdf 
a  resident  in  the  county  in  which  ttie 
proposed  railway  was  to  be  made,  it 
would  be  better  for  him  to  have  nothing 
to  do  with  it ;  and  he  accordingly  wrote 
to  that  effect  to  Boyer.  In  answer  to 
his  letter  Boyer  wrote  informing  him 
that  his  name  was  already  in  the  bill 
which  had  been  lodged  in  Parliament^ 
and  that  it  would  be  inconvenient  at  the 
stage  of  the  proceedings  in  Parliament 
which  had  then  been  reached  to  strike  it 
out,  and  suggesting  that  he  should  allow 
his  name  to  remain,  and  should  after  the 
passing  of  the  Act  resign  his  position  in 
the  company.  Todd  acquiesced  in  this 
suggestion,  and  the  bul  passed  into 
law. 

By  the  4th  section  nine  persons,  in- 
cluding the  defendants  Todd  and  Allan, 
and  a  person  of  the  name  of  Spark,  were 
specifically  named  as  constituting  with 
all  other  persons  who  had  already  sub- 
scribed, or  should  thereafter  subscribe  to 
the  undertaking,  the  company  incor- 
porated by  the  Act ;  and  by  we  17tb  sec- 
tion seven  of  the  persons  named,  including 
Todd  and  Allan,  but  exduding  Spark, 
were  constituted  the  first  directors  <k  the 
company.  The  terms  of  that  section  are 
as  follows.  [His  Lordship  here  read  the 
section.] 

The  Act  having  passed,  Todd  carried 
out  the  arrangement  which  he  had  made 
with  Boyer,  sent  in  his  resiflniation  as 
director,  and  on  the  27th  xS  August, 
1866,  a  meeting  of  directors  was  held,  at 
which  the  board  purported  to  aoorot  the 
resignation,  and  to  appoint  Mr.  Spaik 
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director  in  the  stead  of  Todd ;  and  on 
the  samid  day  an  attempt  was  made  to 
hold  an  ordinarY  meeting  of  the  com- 
pany, at  which  Spark  would  have  been 
pvBsomably  elected  by  the  company  a 
director  in  accordance  with  the  terms  of 
section  17  of  the  Spcial  Act^  but  which, 
as  appears  from  the  minute  book,  was 
adjourned  in  consequence  of  a  quorum  of 
shareholders  not  being  present.  Spark, 
however,  thencef  orwara  acted  as  a  direc- 
tor; Todd  took  no  part  whatever  in  the 
a&ars  of  the  company — never  applied  for 
any  shares  in  it  to  be  allotted  to  him ; 
no  shares  were  allotted  to  him  ;  and 
although  it  appears  from  the  minute 
book  that  upon  four  occasions  resolutions 
icfp  calls  were  made  by  the  directors, 
there  is  no  evidence  that  notice  of  such 
calls  or  any  of  them  was  given  to  Todd ; 
and  as  &r  as  relates  to  any  act  done 
either  by  him  or  the  directors  of  the 
company,  or  the  company  itself,  Todd 
entirely  ceased  to  have  any  connection 
with  the  company  ;  and  for  anything 
that  appears  on  the  evidence,  never 
heard  anything  more  of  it  until  eleven 
^ears  afberwiurds,  when  the  plaintiff 
issued  his  writ  of  scire  facias  against  him. 
The  case  of  Allan  differs  in  this  respect, 
that  he  at  the  time  when  the  special  Act 
passed  seems  to  have  intended  to  take 
part  in  the  affairs  of  the  company,  and 
did  act  as  a  director  down  to  tne  month 
of  December,  1867,  when  he  also  resigned 
his  directorship.  There  is  no  entry  in 
the  minute  books  of  any  appointment  of 
a  director  in  his  stead ;  but  shortly  after 
his  ceasing  to  act,  the  name  of  A.  Briggs, 
who  had  not  previously  acted  as  a  direc- 
tor, and  whose  name  is  not  in  the  special 
Act,  appears  in  the  minute  book  as  one 
of  the  directors  attending  the  board.  As 
regards  the  subsequent  history  of  the 
company,  the  evidence  before  us  is  of  the 
most  meagre  character.  Prior  to  1869 
no  register  of  shareholders  existed,  and 
no  aUotment  of  shares  had  been  made ; 
but  in  August,  1869,  a  register  of  share- 
holders was  in  fact  sealed,  and  such  re- 
g^ter  was  put  in  at  the  trial,  subject  to 
the  objection  alreadv  referred  to  as  to  its 
admissibilily  in  evidence,  and  also  to  the 
objection,  tiiat  even  if  admitted  in  evi- 
dencey  it  could  have  no  legal  effect,  being 


sealed  at  a  meeting  of  the  company  at 
which  there  was  no  proper  quorum. 
Upon  this  latter  point  Richardson,  the 
secretary  of  the  company,  who  was 
examined  as  a  witness,  proved  that  the 
only  two  persons  present  at  the  meeting 
in  Aug^t,  1869,  were  Spark  and  a  per- 
son of  the  name  of  Johnston,  who  was 
one  of  the  directors  of  the  company. 
Apart,  however,  from  the  evidence  of  the 
register,  it  was  stated  at  the  trial  on  the 
part  of  Todd  and  Allan,  and  not  dis- 
puted, that  a  mining  and  smelting  com- 
pany, called  the  Meriybent  and  Middle^ 
ton  Tyas  Mining  and  Smelting  Company, 
Limited,  became  the  holders  of  5,650 
shares  out  of  the  6,000  shares  which  con- 
stituted the  capital  of  the  company ;  and 
Richardson  pi'oved  that  54,000^.  had 
been  paid  by  the  mining  company, 
although  in  what  way  this  amount  was 
paid  did  not  appear,  and  that  with  this  ex- 
ception,  no  payment  in  respect  of  shares 
was  made  by  anybody. 

In  this  state  of  facts  it  was  contended 
on  the  part  of  the  plaintiff  that  both 
Allan  and  Todd,  by  virtue  of  their  no- 
mination as  directors  in  the  special  Act 
of  the  company,  became  shareholders  of 
the  company  for  the  number  of  shares 
mentioned  in  the  Act  as  the  qualifica- 
tion of  directors ;  that  their  liability  as 
shareholders  could  only  be  got  rid  ca  by 
transfer  of  those  shares  in  the  manner 
provided  by  the  Companies  Clauses 
Consolidation  Act,  1845,  and  that  a 
transfer  had  not  in  £Ekct  in  any  manner 
been  validly  made,  and  that  the  writs  of 
scire  facias  were  properly  issued  against 
both  defendants.  The  defendants,  while 
admitting  that  owing  to  their  nomination 
as  directors  in  the  special  Act,  they 
became  shareholders  of  the  company  * 
upon  the  passing  of  that  Act,  urged 
that  the  liability  thereby  incurred  was 
one  different  in  kind  to  that  which 
would  have  attached  to  them  if  shares 
had  been  duly  allotted  to  them,  and  con- 
tended that  the  resignation  of  their  offices 
as  directors  took  e&ct  in  law  as  well  as 
in  &ct,  and  was  acted  on  by  the  com- 
pany, that  the  proper  inference  from  the 
evidence  was  tmit  the  whole  of  the  6,000 
shares  which  constituted  the  capital  of  the 
company  were  held  by  persons  other  than 
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tixemaelyeB,  and  that  under  all  the  cir- 
comstancQS  of  the  case  the  liability  of  the 
shareholders  had  ceased.  In  support  of 
the  plaintiff's  contention,  great  reliance 
was  placed  on  the  case  of  Portal  y.  Em' 
mens  (2),  which,  being  a  decision  of  this 
Court,  is  binding  upon  us,  and  which 
was  alleged  by  the  plaintiff's  counsel  to 
be  decisive  upon  the  question  before  us. 
It  becomes  necessary  to  ascertain,  in 
the  first  instance,  what  that  case  really 
decided.  We  cannot  agree  with  the 
argument  of  Mr.  Benjamin,  that  the  ratio 
decidendi  was  limited  to  the  narrow 
ground  of  an  estoppel  founded  upon  the 
special  circumstances  of  the  case,  al- 
though  the  judgment  of  the  Lord  Chief 
Justice  and  the  concluding  passages  of 
the  judgment  of  the  Master  of  the  Bolls 
lent  some  colour  to  the  argument;  but 
we  read  the  judgments  as  deciding  that 
where  by  Act  of  Parliament  persons 
named  are  incorporated  into  a  company 
haying  a  share  capital,  and  the  same  per- 
sons are  also  named  as  directors,  while 
the  holding  of  a  certain  number  of  shares 
is  prescri&d  as  a  qualification  iov  the 
office  of  director,  these  legal  conse- 
quences  follow : — Mrst.  Each  corporation, 
ex  iteceseitaie  rei,  becomes  a  member  of 
the  company,  and  as  such,  and  apart 
from  the  definition  of  shareholders  given 
in  the  third  section  of  the  Companies 
Clauses  Consolidation  Act,  1845,  must  be 
considered  as  holding  at  least  one  share 
in  the  company ;  and  each  person  named 
as  a  director  must  be  considered  as  hold- 
ing at  least  the  number  of  shares  consti- 
tuting the  prescribed  qualification.  Se- 
cond. Section  86  of  the  last-mentioned 
Act  under  which  the  scire  facias  in  this 
and  similar  cases  is  issued,  authorises  its 
issue  against  any  shareholder.  Section 
3  of  the  same  Act  defines  '^  shareholder  " 
as  meaning  *'  shareholder,  proprietor  or 
member  of  the  company,"  and,  conse- 
quently, execution  may  issue  against  a 
person  who  by  the  Special  Act  is  consti- 
tuted a  director,  a  member  of  the  com- 
pany,  and  therefore  a  shareholder. 

The  decision  in  Fortal  v.  Emmene  (2), 
though  going  to  the  length  we  have 
mentioned,  appears  to  us  to  go  no 
further;  and  the  £acts  there  proved 
shewed  that  the  defendant  on  the  one  hand 


had  done  nothing  for  Uie  purpose  of 
getting  rid  of  his  position  as  oveotor, 
with  its  consequent  obligations ;  and,  on 
the  other  hand,  he  had  done  nothing 
towards  satisfying  the  liability  to  the 
plaintiff,  under  which  the  company  by 
its  Special  Act  itself  had  come.  It  is  a 
long  step  from  such  a  case  to  the  present, 
where  years  after  directors  have  resigned 
their  offices,  and  other  persons  have  de 
facto  acted  in  their  stead  without  any 
claim  being  made  by  the  company  to 
treat  tiie  ori^al  directors  as  share- 
holders, a  creditor  of  the  company  whose 
claim  a^inst  it  only  first  arose  long 
after  their  resignations,  attempts  to  treat 
those  original  directors  as  still  share- 
holders ;  and  we  are  of  opinion  that  such 
a  claim,  cannot,  under  the  oiroiunatances 
of  the  case,  be  supported. 

In  forming  this  opinion,  we  propose  to 
assume  in  &vour  of  the  plaintiff^  First 
That  no  valid  election  of  directors  in  the 
place  of  Todd  and  Allan  ever  took  place, 
for  the  reason  that  such  elections  were 
by  the  provisions  of  the  special  Act  to 
be  made  by  the  company,  and  not  b^  tiie 
board  of  directors,  and  no  valid  ordinaiT 
meeting  of  the  company  at  whidi  va&i 
election  could  be  made  ever  in  fiMst  took 
place.  Second.  That  the  register  is  not 
evidence  against  the  plaintiff,  although  it 
miffht  be  evidence  against  the  dfifendantB, 
and  would  be  evidence  as  betwe^i  them 
and  the  company  in  actions  for  calls ;  see 
sections  26,  27  and  28  of  the  Companies 
Clauses  Consolidation  Act^  1845.  Third. 
That  no  register  was  ever  duly  authenti- 
cated by  the  company,  there  having  been 
no  meeting  at  which  the  companjrs  seal 
was  properly  authorised  to  be  affixed  to 
it.  But,  having  assumed  thus  much  in 
fftvour  of  the  plaintiff,  how  stands  the 
matter  P  No  shares  were  in  fiust  allotted 
to  the  defendant,  therefore  no  shares 
could  be  transferred  by  him  in  the 
manner  prescribed  by  se<^ons  14  and  15 
of  the  general  Act.  This  was  admitted 
on  the  part  of  the  plaintiff,  and  it  was 
argued  on  his  part  that  until  an  allot- 
ment of  shares,  and  possibly  until  the 
formation  of  a  register,  it  would  be  im- 
possible for  the  defendants  to  get  xid  of 
their  positions  as  shareholders.  Bui  we 
cannot  concur  in  that  view.    The  deoi- 
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sion  in  Portal  v.  Umniena  (2)  requires  ns 
to  imply  that  Todd  and  Allan  were  at 
one  time  shareholders,  from  the  fact 
that  they  were  named  as  corporators 
and  directors  in  the  special  Act ;  Ibnt  the 
reason  of  the  thing  woold  seem  to  require 
tiiat  it  should  be  competent  to  persons  in 
such  a  position,  by  bona  fide  arrange- 
ment between  them  and  i^e  company, 
to  relinquish  their  position  as  corporators 
and  directors,  and  to  get  rid  of  its  con- 
sequ^it  liabilities,  provided  no  circum- 
stanoes  existed  which  might  constitute 
an  estoppel  in  &your  of  a  particular  cre- 
ditor; and  if  this  be  so,  it  would  also 
seem  to  follow  that  the  fact  of  such  an 
arrangement  may  be  established  as 
against  a  creditor,  who  cannot  set  up  an 
e^ppel  in  the  same  manner  as  it  might 
be  established  between  the  same  persons 
and  the  company  itself.  How  could  we 
reasonably  hold  under  the  circumstances 
of  this  case,  and  after  such  a  lapse  of 
years,  that  the  company  on  the  one  hand 
could  have  claimea  to  treat  either  Todd 
or  Allan  as  shareholders,  or  that  Todd  or 
Allan,  if  the  company  had  been  success- 
ful, could  have  enforced  a  claim  to  an 
allotment  of  the  shares  which  constituted 
the  qualification  for  the  position  which 
they  once  held?  As  a  matter  of  &ct, 
from  the  fieures  proved,  it  has  been  not 
unreasonabrjT  argued  that  no  shares  could 
have  been  aUotted  to  the  defendants ;  for 
from  the  minutes  of  the  meetings  of  the 
board  of  directors,  held  after  the  re- 
signations of  Todd  and  Allan,  it  appears 
that  seven  persons — ^that  is  to  sav,  the 
maximum  number  allowed  by  section  14 
of  the  special  Act — acted  in  the  capacity 
of  directors ;  and  if  each  held  the  pre- 
scribed number  of  fifty  shares,  which 
upon  the  maxim,  *^  omnia  preswmmtur 
rUe  esse  ada^**  it  mi^ht  be  presumed  they 
did,  and  no  transfers  of  shares  being 
proved  to  have  taken  place,  350  shares 
would '  thereby  be  absorbed ;  and  inas- 
much as  the  mining  company  is  proved 
to  have  held  5,650  sharos,  the  whole 
capital  of  the  company  would  thus  be 
allocated  to  persons  other  than  the  de- 
fendants. But  be  this  as  it  may,  we 
think  it  at  all  events  a  proper  inference 
from  the  &cts  proved  that  the  company 
accepted  from  Todd  and  Allan  a  but- 
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render  of  their  shares,  or  inchoate  r^ht 
to  shares,  which  the  defendants  pos- 
sessed under  the  Special  Act.  Such  a 
surrender  must,  under  section  9  of  the 
Companies  Glauses  Act,  1863,  be  accepted 
by  a  company,  on  such  terms  as  they 
think  fit,  of  any  shares  which  have  not 
been  fully  paid  up.  If  a  company  may 
accept  a  surrender  in  the  case  of  specific 
shares  actually  issued,  it  seems  to  follow 
that  they  may  do  so  in  the  case  of  a  mere 
right  to  have  specific  shares  allotted,  and 
that  the  evidence  of  an  acceptance  in  the 
latter  case  need  not  be  as  express  as 
would  be  required  in  the  former  case; 
for  where  shares  have  been  issued  and 
certificates  given,  it  would  be  reasonable 
to  expect  uiat  a  surrender  should  be 
evidenced  either  by  writing  or  by  a  deli- 
very of  the  certificates  to  the  company. 
But  where  there  is  nothing  to  deliver, 
and  only  a  right  or  liability  to  be  en- 
forced, the  mere  non-enforcement  of  that 
right  or  liability  for  many  years  is  in  it- 
self strong  evidence  of  the  right  or  liabi- 
lity having  been  abandoned.  It  has  been 
suggested  that  if,  under  such  circum- 
stcmces  as  exist  in  the  present  case,  a 
director  of  a  company,  named  as  such  in 
the  special  Act,  were  held  to  have  be- 
come freed  from  the  liability  attaching 
to  his  position,  then  the  whole  body  of 
directors  could  by  mere  arrangement 
amonff  themselves  equally  free  themselves 
from  liability,  and  creditors  of  the  com- 

ay  might  be  left  without  any  share- 
lers  against  whom  they  might  enforce 
execution.  But  we  think  that  the  Courts 
are  strong  enough  to  stop  any  unjust  and 
collusive  arrangements  of  the  kind  sug- 
gested, and  that  thev  have  no  analogy  m 
kind  or  degree  witn  the  bona  fide  sur- 
render whi(£  we  infer  from  the  fisM^ts  of 
the  case  before  us.  The  authorities 
which  have  been  cited  in  argument  do 
not  directly  support  the  conclusion  at 
which  we  nave  arrived ;  but  they  are  in 
no  way  adverse  to  it.  The  cases  of  The 
Oheltenham  and  Cheat  Western  BaUway 
Company  v.  Darnel  (7^,  and  Scott  v. 
Berkeley  (8),  at  least  mdicate  that  the 
Courts  in  cases  like  the  present  will  look 

(8)  8  Com.  B.  Bep.  026;  b.o.  16  Law  J.  lUp. 
OP.  107. 
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to  the  snbstance  of  the  transactioiis  which 
are  in  qnestioii,  and  where  persons  whose 
position  88  shareholders  is  a  legal  con- 
sequence of  some  other  position  held  by 
them,  relinquish  that  other  position 
under  circumstances  which  evidence  an 
intention  to  cease  to  be  a  shareholder 
acted  upon  by  the  company,  will  hold 
that  such  intoition  has  been  effectually 
carried  out,  even  though  forms  prescribed 
by  Act  of  Parliament,  or  adopted  as  the 
general  mode  of  carrying  out  such  trans- 
actions, have  not  been  in  the  particular 
instance  adhered  to. 

The    appeals    must    be  allowed,  and 
judgment  entered  for  the  defendants. 

Judgmenifor  the  defenda/nts. 


Solicitors — Clarkes,  Bawlins  &  Clarke,  agents  for 
Allifloo,  Son  ft  Willan,  Darlington,  for  plain- 
tiff;  A.  Bom,  for  defendant  Todd  ;  B.  T. 
JanriB,  agent  for  Hntchinaon-Locas,  Darling- 
ton, for  defendant  Allan. 


[IN  THE  COUBT  OF  APPEAL.] 

1878.  1 

May  4.  >        baxbndale  t;.  bbnkbtt.* 
July  2.  J 

Stolen  Bill  of  Excha/nge — lAahUity  of 
Acceptor — Negligence — Estoppel, 

A  hiU  of  exchcmgcy  with  a  blank  for  the 
drawer^s  name,  and  the  defendants  name 
written  across  U  as  acceptor y  was  placed  by 
the  defenda/nt  in  a  drawer  in  his  chambers, 
from  which  it  was  stolen,  A  drawer's  name 
was  forged,  and  subsequently  the  bill  came 
into  the  hands  of  the  plaintiff  as  bona  fide 
holder  for  value.  In  an  action  on  the  biU, — 
Held,  thai  the  defendant  was  not  liable. 

By  Bbamwell,  L.J.,  because  the  negli» 
genee  of  the  defendant,  if  any,  toas  not  the 
proximate  or  effective  cause  of  the  loss,  and 
therefore  did  not  estop  the  defendant  from 
denying  the  validihf  of  the  bill. 

By  Bbett,  L.tK,  because  the  bill  was 
drawn  without  the  authority  of  the  do' 

*  Coram  Baggallay,  L. J. ;  Bzamwell,  L. J. ;  and 
Brett,  LJ, 


fenda/nt,  and  the  defendant  had  been  gwUi/ 
of  no  negligence. 

Young  t;.  Ghrote  (4  Bine.  253),  Indiam 
t;.  Primrosct  (28  Law  J.  lep.  C.P.  294), 
and  Coles  t;.  The  Bank  of  England  (10 
Ad.  &  E.  487),  qtiestioned. 

This  was  an  appeal  from  a  judgment 
of  Lopes,  J.,  in  an  aotion  tried  by  him 
without  a  jury  on  the  12th  of  June,  1878. 
The  plaiutiff  sued  as  indorsee  of  a  bill  of 
exchange  of  which  the.  defendant  was  the 
acceptor. 

The  facts  of  the  case  were  as  follows:— 
In  the  year  1872  the  defendant^  in  the 
course  of  transactions  between  himself 
and  a  Mr.  Holmes,  receiyed  from  him  a 
draft  in  blank  as  to  the  drawer's  name, 
written  in  Holmes's  handwriting.  The 
defendant  wrote  his  name  across  the 
draft  as  acceptor,  atd  returned  it  to 
Holmes,  who,  finding  that  he  did  not 
need  it,  returned  it  to  the  defendant 

The  defendant  placed  it  in  an  unlocked 
drawer  in  his  chambers  at  the  Temple, 
from  which  it  was  taken,  haying  pro- 
bably been  stolen  by  some  one  who 
was  not  a  seryant  of  the  defendant 
When  it  came  into  the  hands  of  the 
plaintiff,  who  was  admitted  to  be  a  bona 
fide  holder  for  yalue,  the  document  had 
been  completed  by  tiie  insertion  of  the 
name  of  W.  Cartwnght  as  the  drawer. 
No  such  man  as  Gartwright  was  known 
to  the  defendant,  and  the  name  was  in- 
serted without  his  knowledge  or  consent 

His  Lordship  took  time  to  consider, 
and  on  the  14th  of  June  deliyered  judg- 
ment as  follows : — 

This  is  an  action  on  a  bill  of  exchange, 
the  plaintiff  is  indorsee  and  the  defend- 
ant the  acceptor.  The  acceptance  of  the 
bill  is  admitted,  as  also  is  the  fact  that 
the  plaintiff  is  an  innooent  holder  for 
yalue.  The  defence  is  that  the  drawer 
committed  forgeiy,  and  that  the  plaintiff 
making  his  title  through  a  forgery  cannot 
recoyer;  on  the  other  hand,  it  is  con- 
tended  that  the  defendant  was  guilty  of 
such  negligence  as  &cilitated  the  forgeiy 
so  as  to  cause  the  loss  to  fall  on  him. 
[After  recapitulating  the  facts,  as  abote 
stated,  his  Lordship  proceeded.] 

I  am  of  opinion  tnat  the  bill  was  stolen 
and  was  a  forgery;   but  I  am  also  of 
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opinion  that  by  abstaining  from  destroy- 
ing it,  and  by  leaving  it  in  an  nnlocked' 
drawer  the  defendant  led  to  the  bill  being 
put  into  oircnlation,  and  it  came  into  the 
possession  of  the  plaintiff  withont  any 
jnst  reason  to  snspect  the  circnmstances. 
I  cannot  therefore  distinguish  it  from  the 
cases  which  have  been  cited,  namely, 
Young  ▼.  Orote  (1),  and  Ingham  v.  Prim- 
rose (2),  and  my  judgment  is  therefore 
for  the  plaintifE  with  costs. 

BUUesion,  for  the  defendant,  on  the 
23rd  of  January,  obtained  in  the  Court 
of  Appeal  (8)  an  order  nisi  for  a  new 
trial,  on  the  ground  that  the  decision  of 
the  learned  Judge  was  against  the  weight ' 
of  evidence.  On  the  <^h  of  May,  the 
defendant  moved  for  judgment  on  the 
fiuH»  found  by  the  learned  Judge,  and 
the  arguments  on  the  above  order  nisi 
were  heard  at  the  same  time. 

BitilesUm  (BoUa/nd  with  him),  for  the 
defendant. — First,  even  supposing  the 
defendant  to  have  been  guilty  of  negli- 
gence, the  judgment  is  wrong ;  for  the 
negUffonoe  was  not  the  cause  of  the  loss 
but  the  forgery,  which  was  not  the  na- 
tural consequence  of  the  negligence. 

Secondly,  there  was  no  evidence  of 
snch  negligence  as  would  estop  the  de- 
fendant, though  he  may  have  been  negli- 
gent as  regards  himself,  for  he  has  com- 
mitted no  breach  of  duty. — See  per 
Blackburn,  J.,  in  Swan  v.  The  North 
British  Australasian  Company  (4). 

[Bbakwell,  L.J.,  referred  to  T?ie  Bank 
of  Ireland  v.  Evans's  Trustees  (5).] 

In  that  case  the  seal  of  the  company 
was  forged,  and  the  negligence  of  the 
company,  which  led  to  it,  was  held  too 
remote  to  estop  their  denial  of  its  validity. 
In  that  case  the  Lord  Chancellor  la^s  it 
down  that  to  make  the  defendant  liable 
in  such  circumstances    there   must    be 

(1)  4  Bing.  268 ;  s.  c.  6  Law  J.  Rep.  CP.  165. 

(2)  7  Com.  B.  Rep.  N.S.  82;  s.  c.  28  Law  J. 
B^.  GJP.  294. 

(8)  Coram  Brainwell,  LJ. ;  Brett,  L.J.;  and 
OottOD,  LJ. 

(4)  2  HurL  &  C.  176 ;  s.  c  32  Law  J.  Rep. 
Bzch.  278. 

(6)  6  H.L.  Cas.  380. 
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either  estoppel  or  ratification.  You/ag  v. 
Orote  (1)  was  decided  on  the  ground  of 
estoppel.  But  the  facts  were  stronger 
in  that  case  than  here.  There  a  nego- 
tiable  instrument  was  carelessly  uttered 
by  the  defendant.  Here  nothing  of  the 
kind  was  done.  The  document  was  not 
vox.  acceptance,  for  it  had  never  been 
delivered  to  anyone  as  such — Stoessiger 
V.  The  South  Eastern  BaUway  Oom- 
pany  (6),  McOaU  v.  Twylcyr  (7). 

Jeune,  for  the  plaintiff. — The  defendant 
owed  a  duty  to  the  public  to  keep  the 
inchoate  bill  safe,  or  to  destroy  it.  The 
case  is  within  the  principle  of  Yotmg  v. 
Orote  (1),  which  was  followed  in  Ingnam 
V.  Primrose  (2).  The  abstention  of  the 
plaintiff  from  destroying  the  bill,  or 
taking  effectual  means  to  keep  it  from 
circulation,  is  the  causa  proxima  of  the 
loss.  See  the  judgment  of  Williams,  J.,  in 
the  last-mentioned  case.  In  Swan  v. 
The  North  British  Australasian  Company 
(4)  it  was  assumed  that  if  the  instrument 
had  been  negotiable  the  defendant  would 
have  been  liable.  Here  the  defendant  is 
estopped  from  denying,  that  the  instru- 
ment is  negotiable — Schultz  v.  AsUey  (8), 
Montague  v.  Perkins  (9),  Byles  on  BiUs^ 
p.  188  and  note. 

Bitileston,  in  reply,  cited  Awde  v.  Dixon 
(10). 

Cur.  adv.  vuU. 

On  the  2nd  of  July  the  following  judg- 
ments were  delivered : — 

Bbahwell,  L.J. — I  am  of  opinion  that 
this  judgment  cannot  be  supported.  The 
defendant  is  sued  on  a  bill  alleged  to 
have  been  drawn  by  one  Gartwright  on 
and  accepted  by  him.  In  very  truth  he 
never  accepted  such  a  bill,  and  if  he  is  to 
be  held  liable  it  can  only  be  on  the  ground 
that  he  is  estopped  from  denying  that  he 
did  so  accept  such  a  bill.    Estoppels  are 

(6)  3  E.  ft  B.  649;  s.  c.  23  Law  J.  Rep.  Q.B. 
203. 

(7)  19  Com.  B.  Rep.  NJ3. 501 ;  s.  c.  34  Law  J. 
Rep.  CP.  366. 

(8)  2Biiig.N.C.644;s.c.6LawJ.Rep.G.P.  130. 

(9)  22  Law  J.  Rep.  O.P.  187. 

(10)  6  Exeh.  Rep.  869;  8.  c.  20  Law  J.  Rep. 
Exch.  296. 
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odions,  and  the  doctrine  sbonld  never  be 
applied  without  a  necessity  for  it.  It 
never  can  be  applied,  except  in  cases 
where  the  person  against  whom  it  is  nsed 
has  so  conducted  himself,  either  in  what 
he  has  said  or  done  or  failed  to  say  or 
do,  that  he  would,  unless  estopped,  be 
saying  something  contrary  to  his  former 
conduct  in  what  he  had  said  or  done  or 
fidled  to  say  or  do.  Is  that  the  case 
here  ?     Let  us  examine  the  facts. 

The  defendant  drew  a  bill,  or  what 
would  be  a  bill  (had  it  had  a  drawer's 
name)  without  a  drawer's  name,  ad- 
dressed to  himself,  and  then  wrote  what 
was  in  terms  an  acceptance  across  it. 
In  this  condition  it,  not  being  a  bill,  was 
stolen  from  him,  filled  up  wii£  a  drawer's 
name  and  transferred  to  the  plaintiff  a 
bona  fide  holder  for  value.  It  may  be 
that  no  crime  was  committed  in  the 
filling  in  of  the  drawer's  name,  for  the 
thief  may  have  taken  it  to  a  person 
telling  him  it  was  given  by  the  defendant 
to  the  thief  with  authority  to  get  it  filled 
in  with  a  drawer's  name  b^  any  person 
he,  the  thief,  pleased.  This  may  have 
been  believed,  and  the  drawer's  name 
bona  fide  put  by  such  person.  I  do  not 
say  such  person  could  have  recovered  on 
the  bill.  I  am  of  opinion  he  could  not ; 
but  what  I  wish  to  point  out  is  that  the 
bill  might  be  made  a  complete  instrument 
without  the  commission  of  any  crime  in 
the  completion.  But  a  crime  was  com- 
mitted m  this  case  by  the  stealing  of 
the  document,  and  without  that  crime 
the  bill  could  not  have  been  complete 
and  no  one  could  have  been  defrauded. 
Why  is  not  the  defendant  at  liberty  to 
shew  this  ?  Why  is  he  estopped  ?  What 
has  he  said  or  done  contrary  to  the 
truth,  or  which  should  cause  anyone  to 
believe  the  truth  to  be  other  than  it  is  ? 
Is  it  not  a  rule  that  everyone  has  a  right 
to  suppose  that  a  crime  will  not  be  com- 
mitted, and  to  act  on  that  belief?  Where 
is  the  limit  if  the  defendant  is  estopped 
here?  Suppose  he  had  signed  a  blank 
cheque,  with  no  payee  or  date  or  amount, 
and  it  was  stolen,  would  he  be  liable  or 
accountable,  not  merely  to  his  banker 
the  drawee  but  to  a  holder  ?  If  so,  sup- 
pose there  was  no  stamp  law,  and  a  man 
simply  wrote  his  name  and  the  paper  was 


stolen  from  him,  and  somebody  pnt  a 
form  of  a  cheque  or  bill  to  the  sigDatore, 
would  the  signer  be  liable?  I  cannot 
think  so.  But  what  about  the  authori- 
ties  ?  It  must  be  admitted  that  the  case 
of  Young  v.  Orote  (1)  and  the  case  of 
Ingham  v.  Primrose  (2),  the  bill  torn  in 
two,  go  a  long  way  to  justify  this  judg- 
ment, but  in  those  cases,  and  in  aU  the 
others  where  the  alleged  maker  or  ac- 
ceptor has  been  held  liable,  he  has  volnn- 
tarily  parted  with  the  instrument,  it  has 
not  been  got  &om  him  by  the  commission 
of  a  crime.  This  undoubtedly  is  a  dis- 
tinction and  a  real  distinction. 

The  defendant  here  has  not  voluntarily 
put  into  anyone's  hands  the  means  or 
part  of  the  means  for  committing  a  crime. 
But  it  is  said  he  has  done  so  through 
negligence.  I  confess  I  think  he  has 
been  negligent;  that  is  to  say,  I  think 
if  he  had  had  this  paper  from  a  third 
person  as  a  bailee  bound  to  keep  it  with 
ordinary  care,  he  could  not  have  done  so. 
But  then  this  negligence  is  not  the  proxi- 
mate or  effective  cause  of  the  fraud.  A. 
crime  was  necessary  for  its  completion. 
Then  The  Bank  of  Ireland  v.  Evan8*$ 
Trustees  (5)  shews  under  suoh  circum- 
stances there  is  no  estoppel.  It  is  tnie 
that  was  not  the  case  of  a  negotiable  in- 
strument, but  those  who  complained  <^ 
the  negligence  were  the  parties  imme- 
diately affected  by  the  forged  instrument. 

Bbett,  L.J. — ^In  this  case  I  agree  with 
the  conclusion  at  which  my  brother 
BramWell  has  arrived,  but  not  with  his 
reasons. 

The  defendant  was  a  barrister,  and  he 
signed  a  blank  acceptance  and  gave  it  to 
a  person  ^ho  wanted  money  that  he 
might  get  it  discounted :  that  person  sent 
the  blank  acceptance  back  to  the  defend- 
ant, who  put  it  in  a  drawer  in  his  room, 
the  room  not  being  a  place  of  general 
resort,  and  the  drawer  into  which  the 
acceptance  was  put  was  left  unlocked. 
Somebody,  not  the  defendant's  servant, 
stole  it,  and  it  was  filled  up  by  a  different 
person  from  him  to  whom  the  acceptance 
had  been  originally  given,  and  who  had 
returned  it.  On  these  flacts  Lopes,  J., 
said  that  the  defendant  had  be^i  gniliy 
of  negligence,  and  was  therefore  liable 
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up,  and  they  also  held  that  the  wife  was 
Beghgent  in  filling  up  the  cheque  by 
writing  in  the  middle  of  the  line. 

It  is  said  that  the  case  may  be  upheld 
on  the  ground  that  Young  owed  a  duty 
to  his  own  bankers,  and  that  he  was 
guilty  of  negligence  in  not  drawing  his 
cheques  on  them  with  ordinary  care ;  but 
that  case  does  not  govern  the  present,  it 
only  applies  where  the  persons  defrauded 
are  the  defendants'  own  bankers.  In 
The  Bank  of  Ireland  v.  Evans's  Trustees 
(5),  Parke,  B.,  in  deliyering  the  opinion 
of  the  Judges  in  the  House  of  Ix)rds, 
remarks,  with  reference  to  Young  v.  Qrote 
(1),  "  In  that  case  it  was  held  to  have 
been  the  fault  of  the  drawer  of  the  cheque 
that  he  misled  the  banker  on  whom  it 
was  drawn  by  want  of  proper  caution  in 
the  mode  of  drawing  the  cheque,  which 
admitted  of  easy*  interpolation,  and  con- 
sequently that  the  drawer  having  thus 
caused  the  banker  to  pay  the  forged 
cheque  by  his  own  neglect  in  the  mode  of 
drawing  the  cheque  itself,  could  not  com- 
plain of  that  payment."  He  then  gives 
instances  in  which  a  person  would  not  be 
liable,  which  govern  the  present  case  :— 
*'  If  a  man  should  lose  his  cheque-book, 
or  neglect  to  lock  his  desk,  and  a  servant 
or  a  stranger  should  take  it,  it  is  im- 
possible, in  our  opinion,  to  contend  that 
a  banker  paying  his  forged  cheque  would 
be  enabled  to  charge  ms  customer  with 
that  payment.  Would  it  be  considered 
that  if  he  kept  his  goods  so  negligently 
that  a  servant  took  them  and  sold  them, 
he  must  be  considered  as  having  con- 
curred  in  the  sale,  and  so  be  disentitled 
to  sue  for  their  conversion  on  a  demand 
and  refusal  ?"  Lord  Cranworth,  speak- 
ing of  Yawng  v.  Qrote  (1),  says,  that  that 
case  ''went  upon  the  ground  (whether 
correctly  arrived  at  in  point  of  &ct  is 
immaterial)  that  in  order  to  make  negli- 
gence good  there  must  be  something  that 
amounts  to  estoppel  or  ratification,  and 
that  the  plaintiff  was  estopped  from  say- 
ing that  he  did  not  sign  the  cheque; "  and 
then  he  says  that  the  doctrine  of  ratifica- 
tion is  well  illustrated  by  Coles  v.  The 
Bank  of  England  (11).     I  think  the  ob- 

(11)  10  Ad.  &  E.  437;  s.c  9  Law  J.  Rep. 
Q.B.  36. 


servations  made  by  the  Lords  in  The 
Bank  of  Ireland  v.  Evans's  Tru^ees  (5), 
have  shaken  Young  v.  Qroie  (1)  and 
Coles  V.  The  Bank  of  England  (11)  as 
authorities.  In  the  present  case  I  think 
that  there  was  no  ratification  and  no 
negligence;  and  that  the  defendant  is 
entitled  to  our  judgment. 

Baggallay,  L. J.,  concurred  in  holding 
that  judgment  ought  to  be  entered  for 
the  defendant. 

Judgment  for  the  defendant. 

Solicitors— Oedge,  Kirby  &  MiUott,  for  plAintiiT; 
G.  Header,  for  defendant. 


IN  THE  COURT  OF  APPEAL.] 

{A^ealfrom  the  Exchequer  Division,) 

187fi         T 
■KM       QQ       IbBRDAN  v.  0B£EirW00D  ahd 

Pleading — Inconsistent  Defences — Em* 
harrassing  Defence — Payment  into  Courts 
and  Denial  of  the  PlaifUiff's  Right  to  sue 
— Rules  of  the  Supreme  Courts  Order 
XXVIL  rule  1,  Order  XXX. 

There  is  nothing  in  the  Judicature  Acts 
or  Rules  to  prevent  a  defendaiU  pleading 
inconsistent  defences. 

Therefore  in  general  a  defendant  may  in 
his  statement  of  defence  deny  the  right  of 
the  plaintiff  to  sue^  and  at  the  same  time 
pay  a  sum  of  money  into  Court  under 
Order  XXX.  in  satisfaction  of  the  plain^ 
tiff^s  claim,  sincd  such  a  course^  though 
raising  inconsistent  defences,  does  not  neces- 
sarily tend  to  prejudice,  embarrass  or  delay 
the  fair  trial  of  the  action  within  the  mean- 
ing  of  Order  XXVIL  rule  1. 

Qu89re,  whether  in  some  cases,  e.g., 
actions  brought  to  try  a  right  or  to  dear 
the  plaintiff's  character,  or  where  fraud  is 
charged,  such  pleading  should  he  allowed. 

This  action  was  brought  by  the  plain- 
tiff against  various  defendants,  as  mem- 
bers of  a  firm,  upon  a  contract  entered 

»  Coram  Brett»  LJ.;  Cotton,  LJ.;  and  Dtm- 
ger,  L.  J. 
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into  by  the  defendant  Greenwood,  for 
commiBsion  on  orders  received  through 
the  plaintiff  from  the  Russian  Govern- 
ment for  machinery  for  making  the  Ber- 
dan rifle. 

One  of  the  defendants  named  Batley, 
in  his  defence,  denied  that  Greenwood 
had  authority  to  enter  into  the  contract, 
traversed  several  material  all^^tions, 
pleaded  the  Statute  oi  Limitations,  and 
also  paid  into  Court  a  sum  of  130Z.  in 
satisraction  of  the  plaintiff's  claim. 

The  plaintiff  ootained  an  order  at 
chambers  to  strike  oat  the  payment  into 
Court,  and  this  order  was  affirmed  by  the 
Exchequer  Division,  on  the  authority  of 
Spwrr  V.  Hall  (1). 

From  this  decision  the  defendant  ap- 
pealed. 

HerscheU  and  B.  V.  Williams,  for  the 
defendant  Batley. 

MdloTf  Dugdale  and  Shortt,  for  the 
plaintiff. 

The  facts  and  pleadings,  the  argu- 
ments and  the  autnorities  cited,  are  all 
sufficiently  stated  in  the  judgment  of  the 
Court. 

Cur,  adv,  vult 

The  following  judgments  were  delivered 
on  the  2nd  of  July : — 

Thesigbr,  L.J. — Li  this  case,  which 
was  beard  before  Lords  Justices  Brett 
and  Cotton  and  myself,  I  have  to  deliver 
the  judgment  of  Lord  Justice  Brett  and 
myself. 

The  plaintiff,  by  his  statement  of 
claim,  alleges  that  he  is  the  inventor  of 
the  Berdan  rifle ;  that  in  the  year  1869 
he  was  in  Russia  and  in  communication 
with  the  Russian  Government  respecting 
the  manu&cture  of  his  guns  and  rifles, 
and  that  the  defendant's  mm  were  endea- 
vouring to  obtain  from  the  same  govern- 
ment orders  for  the  manufacturing  and 
supplying  to  it  of  machines,  &c.,  neces- 
sary for  the  making  of  the  said  guns  and 
rifles,  that  therefore  in  consideration  that 
the  plaintiff  would  use  his  influence  with 
the   government    to    prevent    an    order 

(1)  46  Law  J.  Bop.  Q.B.  693;  s.  c  Law  Rep. 
2  Q.B.  Dir.  615. 
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being  given  to  any  parties  for  machines 
to  nmke  his  guns  in  Tula  (other  than  as 
excepted)  until  a  person  or  commission 
visited  England  about  the  business,  the 
defendant's  firm,  by  a  letter  signed  by 
one  George  Greenwood,  then  a  member 
of  the  firm,  agreed  to  pay  a  commission 
of  five  per  cent,  on  all  orders  received 
through  him,  or  directly  from  the  Rus- 
sian Government,  for  such  machines,  &c., 
as  aforesaid,  for  three  years  from  the 
date  of  the  agreement ;  that  the  defend- 
ant received  and  executed  such  orders  to 
a  large  amount ;  that  all  conditions  pre- 
cedent were  performed  necessary  to 
entitle  the  plaintiff  to  recover  the  a^ed 
oonmiission,  and  concluded  by  claimmg  a 
sum  of  over  5,000Z. 

The  statement  of  defence,  as  originally 
delivered,  denied  that  George  Greenwood 
was  ever  a  member  o^  or  that  he  had 
any  authority  to  bind  the  firm  by  the 
letter  constituting  the  alleged  agreement, 
or  that  his  act  in  writing  it  was  ever 
ratified  or  confirmed,  or  the  offer  thereby 
made  ever  assented  to  by  the  defendant, 
or  that  the  plaintiff  ever  accepted  such 
offer;  and  further  alleged  that  if  the 
agreement  was  made,  the  plaintiff  never 
performed  his  part  of  it  or  used  his  in- 
fluence wit<h  the  Russian  Government; 
that  at  the  time  of  the  agreement  he 
knew  that  the  government  would  not 
give  any  orders  (other  than  those  ex- 
cepted) until  a  person  or  commission  had 
visited  England,  and  improperly  and 
fraudulently  suppressed  that  fact  from 
George  Greenwood.  The  defendant  then 
put  the  plaintiff  to  the  proof  of  the  re- 
ceipt or  execution  by  him  of  any  orders 
which  were  the  subject  of  the  agreement 
within  three  years  from  its  date ;  alleged 
that  the  plaintiff's  claim  was  barred  by 
the  Statute  of  Limitations;  and  that  if 
the  agreement  was  made,  he  was  induced 
to  make  it  by  the  fraud  of  the  plaintiff, 
and  concluded  by  a  payment  into  Court 
made  in  these  terms  : — *'  Lest  contrary 
to  what  the  defendant  believes  and  con- 
tends, he  is  under  any  liability  to  the 
?laintiff,  he  brings  into  Court  the  sum  of 
30Z.,  and  says  that  the  said  sum  is 
enough  to  satisfy  the  plaintiff's  claim  in 
respect  of   the  matters   herein  pleaded 
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The  plaintiff  objected  to  the  payment 
into  Court  concurrently  with  the  other 
defences,  to  the  same  causes  of  action, 
combined  in  the  statement  of  defence. 
Mr.  Justice  Field,  at  chambers,  made  an 
order  disallowing  it,  and  the  Exchequer 
Division  upon  appeal  aflBrmed  his  order. 
The  defendant  thereupon  appealed  to 
this  Court,  but  intimated  at  the  same 
time  his  willingness  to  strike  out  of  the 
statement  of  defence  all  the  alle^tions 
of  fraud,  and  when  before  us  by  his 
counsel,  expressed  the  same  willingness, 
and  the  case  must  be  treated  as  if  in 
point  of  fact  these  allegations  were 
struck  out.  That  being  so,  two  ques- 
tions have  been  argued  :  the  first, 
whether  in  any  case,  or  in  all  cases 
under  the  Judicature  Acts  and  Orders,  a 
payment  into  Court  at  the  same  time 
that  the  cause  of  action  in  respect  of 
which  it  is  paid  in  is  denied,  should  be 
allowed ;  the  second,  whether  assuming 
.such  a  payment  to  be  in  some  but  not  in 
all  cases  proper,  the  present  is  one  of 
those  cases. 

The  first  question  is  one  of  very  great 
importance.  The  practices  of  Judges  at 
chambers  since  the  case  of  Sjpurr  v.  Hall 
(1)  was  decided,  has  been  to  disallow  in 
all  cases  a  payment  into  Court  concurrent 
with  paragraphs  denying  or  traversing 
the  cause  of  action  in  respect  of  which 
the  payment  is  made,  and  in  the  present 
case,  apwrr  v.  Hall  (1)  was  treated  in 
the  Court  below  as  an  authority,  pro- 
perly supporting  that  practice,  although 
the  learned  Judges  expressly  invited  an 
appeal  upon  the  point. 

Payment  of  money  into  Court  origi- 
nally existed  in  the  shape  of  a  rule  to 
strike  the  sum  paid  in  out  of  the 
damages,  which  rule  it  was  necessary  to 
prove  at  the  trial.  By  the  general  rules 
of  Trinity  Term,  1  Vict.,  a  plea  of  pay- 
ment into  Court  was  substituted  for  the 
old  practice.  The  question  then  arose, 
whether,  inasmuch  as  the  statute  of  4 
Anne,  c.  16.  s.  4,  enabled  a  defendant 
with  leaye  of  the  Court  to  plead  as  many 
several  matters  as  he  should  think  neces- 
saiy  for  his  defence,  the  plea  of  payment 
into  Court  ought  to  be  allowed,  together 
with  other  pleas,  to  the  same  cause  of 
action.     A  uniform  practice  thereupon 


sprang  up,  under  which  payment  into 
Court  was  only  allowed  to  be  pleaded 
where  the  cause  of  action  to  or  in  respect 
of  which  it  was  made  and  pleaded  was 
not  traversed,  and  was  consequently  ad- 
mitted by  the  pleading.  That  practice 
was  continued  after  the  passing  of  the 
Common  Law  Procedure  Act,  1852,  b. 
84,  under  which  certain  specified  pleas 
(amongst  which  the  plea  of  payment 
into  Court  was  not  included),  might  be 
pleaded  together  without  leave,  while  all 
pleas  other  than  those  specified  had  to  be 
made  the  subject  of  leave  of  a  judge  or 
of  the  Court,  if  it  was  desired  to  join 
them  with  any  other  plea.  The  ground 
upon  which  this  practice  both  before  and 
after  the  Common  Law  Procedure  Act, 
1852,  was  based  was  the  inconsistency  in 
the  record,  whicK  it  was  held  would 
arise  if  a  plea  of  payment  into  Court 
were  joined  with  other  defences  to  the 
same  cause  of  action ;  see,  as  bearing 
upon  this  point,  the  cases,  Key  y.  Thim" 
hlehy  (2) ;  MacleUan  y.  Howard  (3) ; 
Jenkins  v.  Edwards  (4). 

In  this  state  of  circumstances  the 
Judicature  Acts  and  Orders  came  into 
existence,  and  swept  away  the  old  forms 
and  practice  of  pleading,  leaving  it  open 
to  a  defendant,  as  the  general  rule,  to 
raise  by  his  statement  of  defence  without 
leave  as  many  distinct  and  separate,  and 
therefore  inconsistent  defences  as  he  may 
think  proper,  subject  only  to  the  provi- 
sion contamed  in  Order  XXVII.,  rule  1, 
which  is  in  these  terms  :  "  The  Court  or 
a  Judge  may,  at  any  stage  of  the  pro- 
ceedings, allow  either  party  to  alter  hk 
statement  of  claim  or  defence  or  reply, 
or  may  order  to  be  struck  out  or  amended 
any  matter  in  such  statements  respec- 
tively which  may  be  scandalous,  or  which 
may  tend  to  prejudice,  embarrass  or  de- 
lay the  fair  trial  of  the  action,  and  all 
such  amendments  shall  be  made  as  may 
be  necessary  for  the  purpose  of  deter- 
mining the  real  questions  or  question  in 
controversy  between   the   parties."    As 

(2)  6  Exch.  Rep.  602,  694 ;  s.  c.  20  Law  J.Bep. 
Ezch.  251. 

(3)  4  Term  Rep.  194. 

(4)  6  Term  Rep.  97. 
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regards,    however,    payment   of   money 
into  Conrt,  special  provision  is  made  by 
Order  XXX.,  and  the  Conrt  has  to  see 
first  whether  there  is  anything  in  the 
rales  comprised   in  the    last-mentioned 
order  which  preclades  a  defendant  from 
paying  money  into  Court  in  respect  of  a 
cause  of  action,  the  existence  of  which  he 
at  the  same  time  denies.    This  point  has 
not  been  in  terms  taken  in  argument 
before  us,  and  was  not  made  the  ground 
of  the  decision  in  the  Court  below,  but  it 
is  involved  in  the  argument,  and  it  is 
desirable  to  consider  it  as  introductory 
to  the  consideration  of  the  pom t  arising 
upon  rule  1  of  Order  XXVII.     It  is 
Biigfi^ted  that  money  is  not  paid  into 
Court  by  way  of  satisfaction  or  amends 
within  the  meaning  of  rule  1  of  Order 
XXX.,  when  it  is  paid  into  Court  in  re- 
spect of  a  claim  or  cause  of  action,  which 
ihe  defendant  does  not  admit  to  exist  in 
fact.     Such  an  argument  does  not,  how- 
ever,  appear  to  us  well  founded.     The 
sum  paid  in  is  (as  has  been  admitted  on 
the  part  of  the  defendant's  counsel  to  be 
the  effect  in  this  action),  absolutely  ap- 
propriated to  the  purpose  of  satisfaction 
or  amends.     The  plaintiff  mav  obtain  the 
payment  of  it  out  to  himseli  in  manner 
provided  by  the  third  rule  of  the  order 
under    consideration,    and    may,    either 
under  rule  4,  accept  it  in  satisfiskction  of 
the  causes  of  action  in  respect  of  which 
it  is  paid  in,  and  if  he  accept  it  in  satis- 
faction of  the  entire  cause  of  action,  may 
tax  his  costs  and  sign  judgment  for  the 
costs  so  taxed;  or,  if  he  think  proper, 
may  go  on  with  the  action  for  the  pur- 
pose of  recovering  something  more,  in 
which  event  the  issue  quoad  the  plea  of 
payment  into  Court  will  be  the  same  as 
it  was  before  the  coming  into  operation 
of  the  Judicature  Acts,  although  there 
will  be  other  issues  going  to  the  same 
cause  of  action  which  the  tribunal  by 
which  the  action  is  tried  will  have  to 
determine.    We  are  of   opinion,  there- 
fore, that  there  is  nothing  in  the  rules 
comprised    under    Order    XXX.    which 
precludes  a  defendant  from  taking  the 
course  under  consideration. 

The  question  then  arises  whether  the 
payment  into  Court  necessarily  tends  "  to 
prejudice,  embarrass  or  delay  the  fair 
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trial  of  the  action ''  within  the  meaning 
of  rule  1  of  Order  XXVII.  Now  in  con- 
sidering this  question  we  are  disposed  to 
give  a  Hberal  interpretation  to  the  words 
"fair  tml  of  the  action,"  and  to  hold 
that  a  pleading,  which  tends  to  prejudice, 
embarrass  or  delay  the  plaintiff  at  any 
stage  of  the  proceedings  in  the  action, 
not  merely  so  as  to  prevent  him  from 
fedrly  trying  at  the  actual  trial  of  the 
action,  but  so  as  to  prevent  him  from 
ever  trying  on  £Etir  terms  the  real  issue 
between  him  and  the  defendant,  the  ob- 
taining of  a  decision  upon  which  is  the 
legitimate  object  of  the  action,  would 
affect  the  "fair  trial  "  of  the  action  with- 
in the  meaning  of  the  rule ;  but  giving 
this  interpretation  to  the  rule,  we  are  of 
opinion  that  in  general  such  a  payment 
into  Court  as  i£at  under  consideration 
has  not  the  effect  referred  to,  and  ought 
to  be  allowed.  That  it  works  no  prac- 
tical inconvenience  and  leads  to  no  neces- 
sarily embarrassing  inconsistency  in  the 
record  will  be  seen  by  considering  what, 
if  this  course  be  adopted,  will  be  the  prac- 
tical result  of  the  trial  of  the  action. 

If  the  plaintiff  fail  at  the  trial  to  esta- 
blish his  cause  of  action,  the  judgment 
will  be  properly  a  genra^  one  for  the 
defendant;  for  if  there  be  no  cause  of 
action,  it  follows  that  the  plaintiff  cannot 
be  entitled  to  recover  anything  more  than 
that  which  the  defendant  has  paid  into 
Court,  and  really  ought  not  to  have 
received  any  money  at  all.  The  record, 
therefore,  only  shews  that  the  plaintiff 
has  obtained,  through  the  timidity  of  the 
defendant^  something  which  he  had  no 
right  to  obtain.  On  the  other  hand,  if 
the  plaintiff  establishes  his  cause  of  action, 
and  proves  that  the  sum  paid  into  Court 
is  not  sufficient,  or  that  he  is  entitled  to 
some  relief,  such,  for  instance,  as  injunc- 
tion, other  than  or  over  and  above  relief 
in  damages,  the  judgment  will  be  a  ge- 
neral one  for  him.  The  only  remaining 
alternative  is  that  of  the  plaintiff  succeed- 
ing in  establishing  his  cause  of  action, 
but  failing  to  prove  any  damage  beyond 
the  sum  paid  into  Court,  or  to  establish 
any  title  to  relief  other  than  in  damages. 
In  that  event  the  issues  upon  the  record 
will  be  duly  found  in  accordance  with  the 
event,  and  will  sufficiently  explain  them- 
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selves  ;  the  general  judgment  will  be  for 
the  defendant^  and  nnless  the  Judge  other- 
wise orders  pursuant  to  rule  1,  Order  LV., 
the  defendant  will  recover  the  general  costs 
of  the  cause,  while  the  plaintiff  will  be 
entitled  to  the  costs  of  the  particular 
issues  found  in  his  favour.  Is  there,  then, 
anything  inherently  unjust  in  a  defendant 
paying  money  into  Court  in  respect  of  a 
cause  of  action,  which  at  the  same  time 
he  by  his  pleadings  denies  to  exist  ?  As 
a  general  proposition,  we  should  answer 
nothing,  while  there  is  much  to  be  said 
in  favour  of  it.  Is  it  just  in  principle  as 
regards  a  defendant,  who  considers  that 
he  has  a  good  defence  on  the  merits,  but 
who  is  desirous,  if  possible,  of  terminating 
litigation  by  a  payment  of  money,  that  he 
should  be  forbidden  to  adopt  this  prudent 
course,  except  under  the  penalty  of  a 
complete  admission  of  a  cause  of  action 
which  he  honestly  disputes,  and  with  the 
consequent  risk  which  would  attend  the 
trial  of  the  action,  if  the  sole  issue  were 
as  to  the  sufficiency  of  the  amount  paid 
in  P  On  the  other  hand,  what  is  it,  if 
such  a  course  be  taken,  of  which  the 
plaintiff  has  to  complain  ?  In  the  great 
majority  of  actions,  whether  of  contract 
or  torty  it  can  hardly  be  suggested  that  he 
is  in  any  more  embarrassing  predicament 
than  that  in  which  he  would  be  placed  in 
an  ordinary  case  of  a  simple  plea  of  pay- 
ment into  Court,  or  in  a  case  where 
inconsistent  pleas,  not  including  a  plea  of 
payment  into  Court,  are  pleaded.  In  the 
latter  case  he  mast  be  prepared  to  meet 
the  alternative  defences,  in  the  former  he 
must  judge  whether  it  is  advisable  to 
proceed  with  the  action  at  all.  The  com- 
bination of  the  plea  of  payment  into  Court 
with  other  defences  throws  no  burden 
greater  in  kind  upon  the  plaintiff,  although 
in  degree  it  may  somewhat  enhance  the 
difficulty  of  his  position  in  regard  to  the 
course  it  is  advisable  for  him  to  pursue. 

It  may,  however,  possibly  be  that  in 
some  actions  brought  to  try  a  right  to  or  in 
respect  of  property  which  is  denied,  or  to 
establish  character  which  has  been  assailed, 
and  in  actions  where  the  plaintiff  is  by 
the  statement  of  defence  charged  with 
fraud,  and  perhaps  in  some  other  cases,  it 
would  be,  as  a  matter  of  practice,  improper 
to  allow  the  defence  of  payment  into 


Court  concurrently  with  other  defenoea. 
It  is  not  necessary  for  us  to  decide  this 
point  or  to  say  whether,  upon  the  case 
presented  to  the  Queen's  Bench  Division 
in  Spurr  v.  HaU  (1),  the  decision  arrived 
at  was  a  proper  one ;  but  we  wish  to 
guard  ourselves  against  being  supposed 
to  decide  that  even  in  such  actions  as 
those  to  which  we  have  alluded  the  pay- 
ment into  Court  should  not  be  allowed ; 
and  we  may  add  that  if  in  some  actions 
the  payment  into  Court  may  "  tend  to  pre- 
judice, embarrass  or  delay  the  fait  trial  of 
the  action  *'  within  the  meaning  of  Order 
XXVII.  rule  1,  the  circumstances  must  at 
least  be  of  a  very  special  characterto  justify 
the  Courts  in  holding  that  a  defendant  is 
precluded  from  adopting  a  course  which 
it  is,  as  a  general  proposition,  his  le^ 
right  to  adopt  In  the  present  case,  wiUi 
the  allegations  of  fraud  withdrawn,  the 
defence  amounts  to  no  more  than  the  de- 
fendant's saying  this :  "  I  deny  the  exist- 
ence of  any  contract  between  me  and  the 
plaintiff,  or  that  if  a  contract  ever  existed, 
any  claim  has  properly  arisen  against  me 
in  respect  of  it.  I  allege  that  the  Statute 
of  Limitations  is  a  bar  to  the  action ;  but 
I  am  content  to  pay  in  any  event  a  sum 
of  130Z.  in  respect  of  any  claim  which 
might  possibly  be  established  against  me ; 
if  that  sum  be  accepted  as  sufficient,  the 
litigation  will  terminate,  but  if  not,  then 
I  will  £eJ1  back  upon  my  other  defences, 
and  the  question  of  the  sufficiency  of  what 
I  have  paid  will  only  form  one  of  my  de- 
fences." What  is  there  in  such  a  course 
which  tends  **  to  prejudice,  embarrass  or 
delay  the  fair  trial  of  the  action  ?  "  We 
think,  nothing.  To  the  lawyer's  mind 
there  is,  no  doubt,  at  first  sight  something 
anomialous  in  payment  by  way  of  satis- 
faction or  amends  in  respect  of  a  cause  of 
action,  the  existence  of  which  the  defend- 
ant by  his  pleading  denies,  but  the  more 
we  have  considered  the  point  the  stronger 
has  become  our  conviction  that  there  is 
nothing  unreasonable  or  unjust,  and  no- 
thing contrary  to  the  letter  or  spirit  of 
the  Judicature  Acta  or  Orders  in  a  de- 
fendant so  acting;  and  we  think  that 
apart  from  anything  in  the  Judicature 
Acts  or  Orders  to  compel  us  to  do  so,  no 
predilection  in  favour  of  the  old  theories 
of  consistent  records  should  induce  us  to 
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preolnde  defendants  in  actions  from  say- 
ing  and  doing  that  which,  as  practic»d 
men,  hefore  the  action  they  might  reason- 
ably say  and  do,  namely,  say  that  they 
entirely  deny  a  person's  right  to  sue  them, 
yet  pay,  or  offer  to  pay  a  sum  of  money 
as  the  price  of  peace  and  for  the  preven- 
tion of  further  litigation. 

For  these  reasons  we  think  that  the 
impeal  should  be  allowed,  and  the  order 
of  the  Coort  below  reversed. 

Cotton,  L.J. — The  only  question  which 
we  have  to  decide  on  this  appeal  is,  whe- 
ther the  11th  paragraph  of  the  statCTaient 
of  defence  ought,  under  Order  XXYII. 
rule  1,  to  be  struck  out  as  tending  "  to 
prejudice,  embarrass  or  delay  the  fair 
trial  of  the  action.'*  I  ftgree  in  the  judg- 
ment of  Lord  Justice  Thesiger  that  it 
ought  not,  even  if  this  paragraph  is  to  be 
considered  as  technically  a  plea  of  payment 
into  Court.  But  for  the  purposes  of  this 
judgment,  I  think  it  not  necessary  to  hold 
that  this  is  a  plea  of  payment  into  Court 
within  the  meaning  of  the  70th  section  of 
the  Common  Law  Procedure  Act,  1852. 
My  opinion  is,  that  it  is  not ;  and  I  think 
it  right  so  to  state,  because  the  question 
may  hereafter  arise  whether  if  the  plain- 
tiff shoiUd  proceed  with  this  action,  and, 
though  he  establish  the  ri^ht  claimed  by 
him  in  his  action,  should  fail  to  prove 
damages  beyond  the  sum  paid  into  Court, 
the  defendant  will  be  entitled  to  judgment 
and  the  costs  of  the  action.  Under  the 
old  form  of  pleading  it  was  necessary 
that  each  plea  sho^d  state  only  one 
ground  of  defence,  and  the  plea  of  pay- 
ment into  Court  contemplated  by  the 
Common  Law  Procedure  Act,  1852,  ne- 
cessarily was  an  admission  on  the  record 
of  the  plaintiff's  right  on  which  the  action 
was  founded.  But  the  11th  paragraph  of 
the  statement  of  defence  states  that  the 
defendant  does  not  admit  any  right  on 
the  part  of  the  plaintiff.  It  is  in  substance 
this  :  '*  I  do  not  admit  that  you  have  any 
claim  against  me,  but  foir  the  sake  of 
peace  I  am  willing  to  pay  you  the  sum 
which  I  have  paid  into  C5ourt.  If  you  do 
not  take  that  in  satisfaction,  I  shall  con- 
test|  not  only  the  amount  of  damages,  but 
your  right  to  bring  any  action."  On 
such  a  statement  being  made  the  plaintiff 
Vol.  47.— Q.B.,  C  J».  &  Exch. 


must  consider  what  the  object  of  his 
action  is,  whether  it  is  to  establish  a  right, 
or  to  obtain  damages ;  and  if  the  latter, 
whether  it  is  prohEkble  that  the  amount 
offered  is  as  much  as  he  will  obtain  in  the 
action.  On  the  trial  of  the  action,  if  the 
plaintiff  establish  the  right  in  respect  of 
which  he  sues,  and  the  Judge  is  satisfied 
that  the  action  was  broumt  to  try  a 
right,  he  may  make  a  declaration  esta- 
bluing  the  plaintiff's  right  and  give 
him  costs,  except  those  of  any  unsuccess- 
ful attempt  to  prove  damages  beyond  the 
amount  paid  into  Court. 

In  this  view  of  the  defence,  as  the  alle- 
gation of  fraud  has  been  withdrawn,  I 
am  of  opinion  that  the  paragraph  in 
question  cannot  be  considered  as  in  any 
way  tending  **  to  prejudice,  embarrass  or 
delay  the  fair  trial  of  the  action;"  but 
there  may  be  special  cases  in  which  this 
would  be  the  effect,  as  in  actions  for  libel, 
which  the  defendaiit  by  his  statement  of 
defence  justifies.  All  I  decide  is,  that  a 
statement  of  payment  into  Court  cannot 
be  struck  out  because  the  defendant  does 
not  admit  the  plaintiff's  right  of  action. 

Appeal  allowed. 


Solicitors— Whateley,  Milward  &  Whitehead, 
agents  for  Whatelej,  Milward,  Baldeo  &  Lee, 
Birmingham,  for  plaintiff;  Van  Sandan  &  Cam- 
ming, agento  for  Brook,  Freeman  ft  Batley, 
Huddersfield,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878.      1      THE  QUBEK  V.   SANKBT  AND 

March  7.  J  othebs. 

Elementary  Education  Acta — 33  §f  84 
Vict.  c.  76.  88.  12,  84,  90— 4ppiica<ion /or 
FmmaUm  of  Schoifl  Board — Voting  at 
Preliminary  Meeting — Personation — J&tdee 
uUra  vires. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  96.] 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1878  fTHB  LONDON,   BRIGHTON  AND 

Ma     10    27  <        S^^''™  COAST  RAILWAY  COM- 

.^27      I      PANT  (oppeZionfo)  v.  WAT. 


June  27. 


L     SON  (respondent). 


BaUwa/y  Gompany  —  Bye^law  under 
8^9  Vict.  c.  20.  8.  109— When  un. 
reasonable  and  had — Passenger  tra/velUng 
vnthotU  Ticket — Fa/re  from  where  Tram 
originally  started, 

TheS^d  Vict.  c.  20.  s.  103  enacts  that 
if  amj  person  travel  in  any  carriage  of  the 
rail/way  company  withotU  having  previously 
paid  Ms  fare,  and  with  intent  to  a^foid  pan/" 
ment  thereof  he  shall  forfeit  to  the  company 
a  sum  not  exceeding  forty  shillings.  Sec- 
tion 108  of  that  Act  empowers  a  railway 
company  to  make  regulations  ^^for  regu* 
lating  the  tra/velling  upon  or  using  and 
working  of  the  railway,*^  and  section  109 
enables  the  company,  ^^for  better  enforcing 
the  observance  of  such  regulations,**  to  make 
bye-laws  provided  such  bye-laws  be  not  re- 
pugnant to  law  or  to  the  said  Act. 

A  bye-law  made  pursuant  to  that  enact- 
ment,  required  **  a  person  travelling  without 
a  ticket,  or  failing  or  refusing  to  shew,  or 
deliver  up  his  ticket,  to  pay  the  fare  from 
the  station  whence  the  train  originally 
started  to  the  end  of  his  journey : " — ^Hela, 
that  the  bye-law  was  void,  on  the  ground 
that  it  attempted  to  infUct  a  penalty  for 
doing  that  wUhout  fraud  which  by  section 
103  could  be  punished  only  if  done  with 
fraud,  and  also  on  the  ground  of  its  being 
manifesdy  unequal  in  its  operation  and  so 
unreasonable.  « 

Appeal  from  the  decision  of  the  Judge 
of  the  Southwark  County  Court. 

The  respondent  went  without  a  ticket 
as  a  second  class  passenger  by  the  railway 
of  the  appellants  from  Norwood  Junction 
to  Lower  Norwood.  On  arrival  at  the 
latter  place,  he  stated  that  he  had  not  had 
time  to  take  a  ticket,  and  he  paid  seven- 
pence,  the  second  class  fare  from  Norwood 
Junction,  but  re^ed  to  pay  eightpence, 
which  was  the  fare  from  Croydon,  where 
the  train  had  started  from,  and  which  the 
compsmy  insisted  on  his  paying  according 
to  one  of  their  bye-laws,  wHch  was  as 
follows :  "  Any  person  travelling  without 
a  ticket  or  failing  or  refusing  to  shew  or 
deliver  up  his  ticket  as  aforesaid,  shall  be 


required  to  pay  the  fare  from  the  station 
whence  the  train  originally  started  to  the 
end  of  his  joumev.''  As  the  respondent 
declined  to  pay  me  Id.  in  excess  of  the 
i^re  for  which  he  had  travelled,  the  ap- 
pellants sued  him  for  it  in  the  Southwaric 
County  Court. 

On  the  trial  before  the  County  Comri; 
Judge  it  was  admitted  that  in  traveilling 
without  a  ticket  the  respondent  had  no 
intention  to  defraud  the  railway  company, 
and  that  the  case  did  not  come  withm 
section  103  of  8  A  9  Vict.  c.  20,  which 
enacts  that  any  passenger  travelling  with- 
out having  previously  paid  his  fiire,  with 
intent  to  avoid  payment,  shall  forfeit  to 
the  conoipany  a  sum  not  exceeding  40«. 

The  Cfounty  Court  Judge  was  of  opinion 
that  the  bye-law  was  unreasonable,  and 
he  accordingly  gave  judgment  for  the  re- 
spondent. 

The  railway  company  appealed. 

Jeune,  for  the  appellants. — The  bye-law 
is  not  unreasonable.  It  has  been  ap- 
proved by  the  Board  of  Trade,  and  it 
does  no  more  than  provide  for  ihe  pay- 
ment of  an  increased  fare  if  a  person 
travels  on  the  company's  railway  witiiont 
a  ticket.  It  is  impossible  for  the  company 
to  know  at  what  station  a  passenger  may 
get  into  the  railway  carriage,  and  sonie 
such  regulation  as  that  contained  in  this 
bye-law  is  necessary  for  the  protection  of 
the  company  against  fraud.  The  pas- 
senger may  be  assumed  to  know  the 
bye-law  before  he  starts,  and  therefore 
there  is  an  implied  contract  on  his  part 
to  pay  as  his  fare  the  &re  from  where  the 
train  originally  started,  when  he  becomes 
a  passenger  without  taking  a  ticket.  So 
that  it  is  an  increased  fare,  and  not  a  pe- 
nal^ for  which  the  respondent  was  sued. 

[LoBD  Coleridge,  C.tF. — It  is  difficult  to 
contend  it  is  not  a  penalty.  A  person 
may  only  have  travelled  from  Slough  to 
London  and  yet  be  compelled  to  pay 
the  fare  from  Exeter  or  Pemance. 
Lopes,  J. — It  is  an  absolute  forfiritnie, 
even  though  the  passen^r  may  have  paid 
for  and  tiien  a  ticket,  if  by  any  accident 
he  lose  it.] 

In  GhUton  v.  The  London  cmd  Orcydtm 
Railway  Company  (1)  a  bye-law  almost 

(1)  16  Mee.  &  W.  212;  a.  c  16  Lair  J.B«p. 
Ezch.  89. 
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ZofiipfH  Brighton  and  South  Coast  Rati,  Co.  v. 
identical  wiik  the  present  one  was  oon- 
sidered  by  the  Juages  of  the  Court  of 
Exchequer  to  be  not  a  penalty. 

[LoBD'CoLBEiDGB,  C.J. — The  words  of 
section  163  of  the  company's  private  Act 
in  that  case  provided  for  the  recovery  of 
penalties  imposed  by  that  Act  or  by  any 
D^e-law  made  in  porsoance  of  it,  and 
directed  that  one  moiety  of  such  penalties 
should  be  paid  to  the  informer  and  the 
remainder  to  the  company.  In  that  case 
the  company  claimed  tiie  whole  fare, 
which  shewed,  therefore,  it  was  not  a 
penalty  under  the  only  section  which 
made  it  a  penalty,  and  Parke,  B.,  says 
"it  certainly  is  not  a  *  penalty '  or  *  for- 
feiture •  recoverable  under  section  163."] 

But  that  learned  Judge  goes  on  after- 
wards to  say,  "It  appears  to  me  that 
under  this  plea  the  sum  demanded  of  the 
plaintiff  was  a  iare  and  not  a  penalty." 

[Lord  Colebidob,  C.J. — That  is  to  say, . 
it  was  not  a  penalty  which  would  justify 
the  plaintiff  being  arrested,  as  he  was  in 
that  case.] 

No  doubt  it  ma^  have  been  suf- 
ficient for  the  decision  in  that  case, 
that  there  had  not  been  there  "  an  offence 
agunst  the  Act,"  under  which  alone  the 
165th  section  authorised  the  arrest  and 
detainer  of  any  one  by  the  company,  but 
the  learned  Judges  in  that  case  certainly 
considered  the  sum  claimed  by  the  bve- 
law  was  a  bare  and  not  a  penalty.  What 
are  the  company  to  do  in  order  to  pro- 
tect themselves  against  persons  payine 
for  a  less  distance  than  for  that  which 
they  may  have  travelled  ? 

[LiOBD  Colebidob,  C.  J. — They  can  take 
care  that  no  one  goes  on  the  platform 
without  a  ticket.] 

Bnt  a  person  may  take  a  ticket  for  a 
short  distance,  and  when  he  arrives  at 
the  terminus,  after  having  travelled  be- 
yond the  station  for  which  he  took  a 
ticket,  state  that  he  had  lost  his  ticket, 
or  that  he  had  forgotten  to  take  one.  No 
doubt  it  has  been  held  in  Dearden  v. 
Tounuend  (2)  that  a  railway  passenger 
who  goes  beyond  the  place  for  which  he 
has  a  ticket,  and  is  therefore  like  one  who 
is  travelling  to  that  extent  without  a 
ticket,  cannot  be  convicted  under  a  bye- 

^2)^ 86  Law  J.  Bep.  M.C.  60;  8.  c  Law  Rep. 


Waiaon,  C.P. 
law  similar  to  the  one  in  the  present  case 
in  the  absence  of  any  intention  to  defraud. 
That  was  because  in  the  case  of  an  in- 
tention to  avoid  payment  the  103rd 
section  of  the  8  ^  9  V  ict.  c.  20  imposes  a 
penalty  for  the  offence,  but  that  case 
does  not  decide  that  an  action  cannot  be 
brought  for  the  fare  for  which  he  is  made 
liable  by  the  bye-law. 

[LoBD  Colebidob,  C.J. — ^I  observe  that 
Cockbum,  L.C.J.,  in  that  case  remarked 
upon  the  unreasonableness  of  such  a  bye- 
law.] 

That  was  an  interlocutory  remark 
during  the  argument,  and  the  reasonable- 
ness of  the  bye-law  was  not  areued  in 
that  case.  Moreover,  a  similar  b^e-law 
was  deemed  by  Lord  Campbell  m  The 
Queen  v.  Frere  (3)  to  be  "excessively 
reasonable."  the  object  of  the  bye-law 
is    to    protect    the    railway    company, 

.  whereas  that  of  tiie  statute  is  to  punish 
frand.  They  are  distinct  from  one  another, 
and  there  is  no  reason  that  when  the 
same  thing  is  done  without  &aud,  for 
which  there  is  a  penally  by  the  statnte  if 
done  with  fraud,  that  the  company  should 
not  be  entitled  to  demand  in  that  case 
the  payment  of  a  sum  of  money  by  way 
of  fare. 

Macmorranf  for  the  respondent. — The 
sum  claimed  under  this  bye-law  is  not  a 
fare  but  a  penalty.  In  Broum  v.  The 
Oreat  Eastern  EaUwa/y  Oonwany  (4)  both 
Mellor,  J.,,  and  Lush,  J.,  thought  that  a 
bye-law  in  the  terms  of  this  bye-law  was  a 
penalty,  notwithstanding  the  opinion  of 
Parke,  B.,  in  OhiUon  v.  The  London  cmd 
Croydon  B<ulway  GonypoMy  (1).  Then,  if 
it  be  a  penalty,  it  is  recoverable  only  on 
summary  proceedings  before  the  justices, 
as  provided  by  section  146  of  8  4  9 
Vict.  c.  20. 

[LoPES,  J. — If  it  be  a  penalty,  might 
not  then  a  penalty  of  more  than  40«.  be 
sometimes  inflicted  for  doing  that  inno- 
cently, which  if  done  with  fraud  would, 
according  to  section  103,  subject  the 
person  to  a  penalty  of  not  exceeding 
40«.?] 

Yes;  and  that  shews  how  unreasonable 

(8)  4  E.  &  B.  698 ;  8.  c.  24  Law  J.  Rep.  M.O. 
68. 

a  46  Law  J.  Rep.  M.C.  281 ;  0.  c.  Law  Rep. 
.  Div.  446. 
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London^  Brighton  and  South  Coast  Bail.  Co.  t.  Wataon,  CJ^, 


the  bye-law  is.  A  man  who  intends  to 
defrand  the  company  may  be  better  off 
than  one  who  acts  most  innocently.  In 
the  recent  case  of  Bentham  v.  Hoyle  (5) 
a  person  was  convicted  of  travelling  in  a 
firot  class  railway  carriage  with  a  second 
class  ticket.  The  bye-law  nnder  which 
he  was  convicted,  stated  that  a  passenger 
travelling  without  permission  "  in  a 
carriage  of  a  superior  class  to  that  for 
which  his  ticket  was  issued,  is  subject  to 
a  penalty  not  exceeding  40^.,  and  shall  in 
addition  be  liable  to  pay  his  fare  according 
to  the  class  of  carriage  in  which  he  is 
trayellin^  from  the  station  where  the 
train  originally  started  unless  he  shews 
that  he  had  no  intention  to  defraud ; " 
and  as  the  justices  found  as  a  fact  that 
he  had  no  intention  to  de&aud,  it  was 
held  by  the  Queen's  Bench  Division  that 
the  conviction  was  wrong,  and  that  in 
order  to  constitute  an  offence  under  the 
bye-law,  an  intention  to  defraud  must 
exist,  as  otherwise  the  bye-law  itself 
would  be  unreasonable  and  repugnant  to 
the  Act  8  &  9  Vict.  c.  20. 
Jeune  replied. 

Our,  cbAv,  vuLt, 

The  following  judgment  was  given,  on 
June  27,  by — 

LOBD  OoLiBiDGB,  O.J. — In  this  case 
the  appellants  seek  to  reverse  a  judgment 
of  th(B  County  Court  Judge,  whereby  he 
bad  held  unreasonable  the  following  bye- 
law  of  the  appellants : — 

"Any  person  travelling  without  a 
ticket  or  fiedling  or  refusing  to  shew  or 
deliver  up  his  ticket  as  aforesaid  shiJl  be 
required  to  pay  the  fare  from  the  station 
whence  the  train  originally  started  to  the 
end  of  his  journey." 

The  proceeding  in  the  County  Court 
was — as  it  only  could  be — an  action  for 
the  fare  authorised  by  the  bye-law  and 
not  a  proceeding  for  a  penalty  under  8  & 
9  Vict.  c.  20.  s.  103.  There  is  no  sug- 
gestion that  the  defendant  wished  to 
defraud  the  company.  His  perfect  good 
fidth  is  admitted.  He  was  simply  tra- 
yelling  on  the  company's  hue  without  a 
ticket^  and  the  action  was  to   enforce 

S47  Law  J.  Bep.  M.O.  60;  b.  c.  Law  Eep. 
.  Div.  289. 


payment  of  a  &re  in  excess  of  the  fare 
for  the  distance  he  had  travelled  on  the 
ffround    that    when    he    arrived   at  his 
destination  he  had  no  ticket.    The  sum 
originally  in  dispute  was  but  1(2.,  but  the 
company  have  thought  it  worth  while  to 
appeal,  paying  all  the  costs  of  i^  appeal 
whatever  may  be  its  results  on  account 
of  the  great  importance  to  them  of  the 
question  raised  by  the  case.     The  same 
reason  led  my  brother  Lopes  and  myself 
to  take  time  to  consider  our  opinion,  and 
having  fully  considered  the  njitter  I  am 
of  opinion  that  the  County  Court  Judge 
was  right  in  holding  this  bye-law  to  be 
void.    I  think  it  void  on  two  grounds- 
First,  I  think  in  substance  it  is  an  at- 
tempt  to  inflict  a  penalty  for  doing  that 
without  fraud  which,  by  the  joint  opera- 
tion of  the  103rd  and  109th  sections  cl 
8  &  9  Vict.  c.  20,  can  be  punished  <^y 
•  if  it  is  done  with  fraud.    The  principle 
of  the  decision  in  Bea/rden  v.  Toumend  (2) 
appears  to  me  to  cover  this  case.    It  is 
true  that  in  that  case  the  bye-law  which 
was  the  subject  of  decision  went  beyond 
the  bye-law  in  this,  because  it  promsed 
to  punish  the  non-payment  of  uie  ezoee- 
sive  &re  by  a  penalty  not  exceeding  40«^ 
and  the  proceeding  was  a  proceeding  be- 
fore justices  to  impose  the  penalty.    The 
actual  decision  of  the  Court  vras  tiiat  the 
company  could  not  by  a  bye-law  make 
that  an    offence    irrespective    of  fraud 
which  the  Act  of  Parliament  had  ex- 
pressly only  made  an  offence  with  it; 
and  that  so  to  legislate  would  be  repug- 
nant to  the  Act,  which  gave  power  to  the 
company  to  legislate  oidy  in  aooordanoe 
with  and  subj^  to  the  Act  itself.    But 
the  judgments  seem  to  me  to  shew  that 
all  the  Judges  of  the  Queen^s  Bench  were 
not  speaking  with  reference  to  tiie  fc»nD 
of  the  pro(^ure  before  them  onljr,  and 
that  they  would  have  thought  this  bje- 
law  equ£Jly  inconsistent  with  and  rqmg- 
nant  to  the  spirit  of  the  Act  of  Parliament, 
inasmuch  as  under  it  a  perfectly  honest 
person  might  be  visited  with  highly  penal 
consequences  for  an  act  sometimes,  as 
railways  are  conducted,  reasonable  >  or 
even  necessary ;  at  all  events  an  act  ner- 
fectly  innocent,  or  at  most  no  more  iaan 
careless.    Moreover,  if  I  rightly  under- 
stand the  reasoning  of  the  Load  Chief 
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London,  Brighton  and  South  Coast  Bail.  Co,  y. 
afforded  by  this  oompany  for  the  pur- 
chase of  tickets.  Bnt  Judges  cannot 
strip  themselves  of  their  ordinary  know- 
ledge. It  is  at  least  possible  (nameroos 
examples  shew  that  it  is  highly  probable) 
that  tickets  are  sold  by  it  with  an  almost 
contemptuous  disregard  of  the  commonest 
convenience  of  the  public.  A  single  small 
hole,  open  often  only  just  as  the  train  is 
starting,  round  which  hole  a  struggling 
and  eager  crowd  cong^gate,  so  numerous 
and  so  hurried  that  decent  comfort  and 
enquiry  are  out  of  the  question,  is  the 
common  facility,  if  so  it  must  be  called, 
to  which  railway  companies  possessed  by 
Parliament  of  a  carrying  monopoly  sub- 
ject the  long-suffering  people  of  this 
country.  No  reason  of  common  sense 
has  ever  been  suggested,  except  that  it 
might  give  the  companies  or  their  ser- 
vants a  little  more  trouble,  why  railway 
tickets  should  not  be  sold  all  da^  long  at 
the  stations  like  other  tickets  with  which 
all  of  us  are  familiar.  Yet  a  company 
which  exposes  an  old  man  or  a  weak 
man  or  a  woman  to  the  alternative  of  a 
sharp  physical  struggle  to  eet  a  ticket  or 
the  possible  loss  of  a  train,  tiSces  upon  itself 
to  mulct  the  same  passenger  in  perhaps  a 
highly  penal  sum  because  ne  travels  with- 
out that  ticket  which  they  have  them- 
selves denied  him  the  common  and  decent 
facilities  to  procure.  Whether  this  is  so 
or  not  with  the  appellant  company  I  do 
not  know.  There  is  certainly  nothing  to 
prevent  such  a  working  of  their  traffic, 
and  it  is  unhappily  too  common  in  point 
*  of  &ct ;  and  I  think  for  these  reasons 
this  bye-law  is  unreasonable  and  bad,  as 
a  bye-law  veiy  much  the  same  as  this, 
though  with  tne  addition  or  alternative 
of  a  penalty,  was  held  to  be  in  a  recent 
case  before  the  Queen's  Bench — Benthani 
V.  Hoyle  (5).  I  am  not  at  all  insensible 
to  the  considerations  which  were  very 
ably  pressed  upon  us  by  Mr.  Jeune  as  to 
the  liability  of  the  company  to  gross 
frauds  at  the  hands  of  passengers,  and 
the  reasonable  necessity  for  protecting 
them  as  far  as  may  be  from  these  frauds. 
That  companies  are  often  and  seriously 
defrauded  I  do  not  at  all  doubt,  and  I  am 
sure  that  Parliament  would  not  refuse  to 
give  them  well-considered  and  &ir  powers 
of  prevention  or  redress.    Baron  Alder- 


[N.S. 
Wat9on,  CP. 

son,  in  an  inteilocutorv  obseryation  made 
in  iJie  case  above  cited  so  Bgut  back  as  tlie 
year  1847,  suggested  one  check  on  fraad 
which,  if  companies  had  a  sufficiency  ci 
carriages  and  a  sufficiency  of  servants, 
would  seem  to  be  effective  enough.  Lapse 
of  time  may  have  shewn,  very  &ely,  that 
other  means  should  be  added  to  those 
which  he  suggested.  But,  at  any  rate, 
the  interest  of  companies  is  not  the  only 
interest  to  be  considered,  and  companies 
must  not  protect  themselves  by  bye-lawa 
unfair  and  unreasonable  against  the  con- 
sequences of  their  own  inadequate,  care" 
less  and  inconvenient  system  of  working. 
It  has,  indeed,  been  suggested  that  as 
the  108th  section  of  8  &  9  Vict,  c  20, 
gives  the  company  power  to  make  ref- 
lations for,  inter  <dia^  generally  regolatmg 
the  "  travelling  upon  or  using  and  work- 
ing of  the  railway,"  this  bye-law  is  within 
these  words,  and  that,  therefore,  the  oom- 
t>any  had  authority  to  make  it.  But  first 
the  power  given  m  the  108th  section  is 
limited  by  the  words  of  the  109th,  and 
bye-laws  made  to  enforce  such  regula- 
tions must  not  be  repugnant  to  tiie 
general  law,  nor  to  the  Act  itself.  For 
&e  reasons  abeady  given  I  think  this 
bye-law  is  repugnant  to  the  Act;  and, 
next,  I  should  be  prepared,  if  neoessaiy, 
to  hold  that  the  words  of  the  108th  sec- 
tion do  not  apply  to  such  a  reg^olation 
as  this,  and  that  the  words  regnl^angthe 
travelling  upon  or  using  and  working  the 
railway  do  not  extend  to  such  a  bye-law 
as  tihis,  but,  fairly  oonstmed,  must  be 
limited  to  the  ordering  of  the  traffic  itsdf, 
and  the  physical  use  and  working  of  the 
lines  and  stations  of  the  company.  It  is 
not,  however,  necessary  to  decide  this 
question,  as  upon  other  grounds  I  have 
arrived  at  the  conclusion  that  the  deoi^ 
sion  appealed  from  was  correct,  and  thai 
the  appeal  must  be  dismissed,  and  with 
costs. 

Lopes,  J.,  concurred. 

Appeal  dismissed  with  costs  (6). 

Solicitors — Norton,  Boee,  Norton  &  Brever,  fir 
appellants ;  H.  8.  Smith,  for  respondent. 


(6)  Leare  was  giTsn  to  the  company  to  appeal, 
but  only  on  their  undertaking  to  pay  the  iMpoo- 
dent's  costs  in  ai^  event 
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to  hear  the  appeal  on  its  merits.  The 
^ts  were  stated  in  a  Special  Case  by  the 
learned  Gonntj  Court  Judge,  the  mate- 
rial parts  of  which  are  embodied  in  the 
judgment. 

Tne  material  parts  of  the  Inclosure 
Act,  1845,  are  sufficiently  set  ont  in  the 
judgment  of  the  Conrt. 

Philbrick  and  Tmdal  Aikmson^  for  the 
defendant. 

Oroamef  for  the  plaintiff. 

Gvr.  adv.  vult. 

The  following  judgment  of  the  Court 
was  (on  July  2)  delivered  by 

Thbsigbb,  L.J. — The  question  to  be 
decided  upon  this  appeal  is  whether  the 
defendant  is  entitled  to  certain  rights  of 
way  claimed  by  him  over  land  belonging 
to  the  pl&intiffs.  Both  parties  derive 
their  title  from  a  Mr.  Hardcastle,  who 
previously  to  the  year  1869  was  seised  of 
lands  and  hereditaments  in  the  parishes 
of  "Writtle  and  Roxwell,  in  the  county  of 
Essex.  In  those  parishes  there  were  cer- 
tain waste  lands,  for  the  inclosure  of 
which  proceedings  under  the  General 
Inclosure  Act  had  been  going  on  for 
some  time  before  1869,  and  under  which 
it  was  contemplated  that  Mr.  Hardcastle, 
in  respect  of  his  ownership  of  the  lands 
and  hereditaments  above  referred  to, 
would  receive  allotments.  In  that  state 
of  circumstances  Mr.  Hardcastle  caused 
some  of  his  lands  and  hereditaments  to 
be  put  up  for  sale  by  auction,  expressly 
reserving  the  allotments  to  be  made  to  him 
of  the  waste  lands.  At  the  sale  the  defen- 
dant became  the  purchaser  of  some  of  the 
lots  which  were  conveyed  to  him  by  two 
deeds  dated  September  29,1869.  Each  of 
such  deeds,  after  setting  out  the  parcels 
by  proper  description  and  abuttals,  pro- 
ceeded as  follows  :  *' Together  with  all 
lands,  buildings,  yards,  garaens,  prchards, 
walls,  fences,  hedges,  ditches,  timber  and 
timber-like  trees,  woods,  underwoods, 
ways,  paths,  passages,  drains,  water- 
courses, lights,  easements,  privileges  and 
appurtenances  to  the  said  farm  lands  and 
hereditaments  hereby  conveyed,  or  any  of 
them,  belonging  or  in  any  wise  appertain- 
ing, or  held,  used  or  occupied  therewith, 
or  known,  accepted  or  reputed  as  part^ 
parcel  or  member  thereof."    Between  the 


lands  conveyed  to  the  def  aidant  and  the 
high  road  to  Boxwell  some  stripe  of  land, 
forming  part  of  the  waste  lands  to  be 
enclosed,  were  interposed,  and  over  them 
there  were  track-ways  which  had  been 
used  by  the  owners  and  occupiers  of  the 
defendant's  property  conveyed  to  the 
defendant,  for  upwards  of  forty  years,  as 
a  meMiB  of  access,  which  were  used  by 
the  defendant  without  dispute  down  to 
the  time  of  the  award  under  Uie  Enclo- 
sure Act,  which  was  provisionally  made 
on  the  5th  of  July,  and  confirmed  on  tiie 
21st  of  July,  1871.  In  the  meantime — 
that  is  to  say,  on  the  14th  of  July,  1870 — 
Mr.  Hardcastle  caused  the  allotnients  in- 
tended to  be  made  to  him  to  be  put  up  to 
auction,  and  Robert  Crush,  under  whom 
the  plainti^s  claim  title  as  devisees,  became 
the  purchaser  of  three  of  the  allolanents, 
subject  to  the  conditions  of  sale,  and  such 
allotments  were  conveyed  to  him  hy 
Hardcastle  on  the  29th  of  November, 
1871.  The  enclosure  award,  while  set- 
ting out^  as  appears  by  the  plan  attached 
to  ^e  award,  certain  ways  over  the  lands 
enclosed,  did  not  set  out  any  ways  over 
the  said  allotments  purchased  by  Crash, 
and  on  the  part  of  thrush  and  the  plain- 
tifEs  it  was  oont^ided  that,  by  virtue  of 
section  68  of  8  &  9  Vict.  o.  118,  any 
rights  of  way  which  might  have  existed 
prior  to  the  confirmation  of  the  award 
were  from  that  time  extinguished.  The 
defendant,  on  the  other  himd,  contended 
that  the  track- ways,  to  which  refereooe  • 
has  been  made,  were  not  affected  by  the 
award,  at  least  as  between  him  and  per- 
sons claiming  under  Hardcastle,  and 
having  entered  upon  the  plaintifls*  alloi- 
ments  in  assertion  of  his  alleged  rights  of 
way,  an  action  of  trespass  was  brought 
hj  the  plaintiffs  in  the  County  Court  of 
Essex.  It  was  proved  '*  that  there  were 
other  means  of  access  to  the  lands  of  the 
defendant,  though  not  so  convenient  as 
to  some  portion,  than  those  now  claimed 
hy  him  ;  and  it  was  found  as  a  fiMSt  that 
they  were  not  ways  of  necessity."  It  was 
also  admitted  that  proper  notices  of  the 
meetings  of  the  commissioners  for  ^ 
purpose  of  hearing  objections  to  the  pro- 
posed award  had  been  published,  and 
that  those  meetinffs  had  been  held  after 
the  defendant  had  become  the  owner  of 
the  land  purchased  by  him  of  J.  A.  Hard- 
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castle;  that  the  defendant  omitted  to 
take  the  proper  steps  then  or  snbee- 
quently  to  have  the  track-ways  now 
olaimed  by  him  set  oat  npon  the  map 
forming  part  of  the  award  of  the  com- 
missioners. The  learned  Jndge  of  the 
Connty  Court  decided  in  favonr  of  the 
plaintifisy  and  gaye  jndmient  for  them, 
and  npon  appeal  to  the  Divisioiml  Court 
of  Exchequer,  that  Court  being  equally 
divided  in  opinion,  the  judgment  stood. 

We  have  come  to  the  conclusion  that 
such  judgment  was  right  and  should  be 
affirmed.  Our  reasons  may  be  stated  as 
follows : — In  the  first  place,  it  appears  to 
us  that  the  plaintiffs*  right  to  have  their 
aUotments  free  from  any  ways  not  set  out 
by  the  enclosure  award,  would  be,  if  they 
did  not  derive  title  from  EEardcastle, 
tolerably  plain.  It  is  urged  on  the  part 
of  the  defendant  that  the  section  above 
referred  to  only  enables  the  valuer  acting 
in  the  matter  of  any  enclosure  to  set  out 
private  ways  for  the  use  of  persons  ob- 
taining allotments  under  such  enclosures, 
and  that  the  section,  while  it  can  give  no 
ways  to  other  persons,  can  take  no  rights 
of  way  £rom  ^em.  There  is  no  doubt 
that  the  use  of  the  words  '*  for  the  per- 
sons  interested  in  such  lands  or  any  of 
them,**  which  are  found  in  section  68, 
when  coupled  with  the  definition  of 
"  persons  interested  **  in  land  subject  to 
be  enclosed  under  the  Act  given  in  sec- 
tion 16,  create  some  difficulty  in  the  con- 
struction of  the  first  mentioned  section ; 
but  on  the  other  hand,  the  very  object 
which  the  Act  has  in  view,  and  the 
means  given  by  the  Act  for  carrying  that 
object  into  effect,  point  to  the  wonls  at 
the  end  of  the  section,  to  which  I  will 
refer  directly,  as  having  been  used  in  the 
wide  sense  which  theii*  natural  significa- 
tion imports.  The  main  object  of  the 
Act,  as  its  preamble  recites,  is  to  facilitate 
the  enclosure  and  improvement  of  com- 
mons and  other  lands,  subject  to  rights  of 
property  which  obstruct  cultivation  and 
the  productive  employment  of  labour. 
That  object  is  effected,  speaking  gene« 
rally,  by  schemes  of  enclosure  under 
which  riehts  of  property  are  extinguished 
and  the  land  freed  from  them  is  allotted, 
and  it  would  be  manifestly  inconvenient 
if  all  rights  of  way  could  not  be  d^t 
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with  by  the  valuer  entrusted  with  the 
enclosure  scheme.  When  the  provisions 
of  the  Act  are  looked  at,  it  appears  that 
the  valuer's  powers  are,  in  respect  of 
rights  of  property,  intended  to  be  of  the 
most  ample  kind.  Section  46  provides 
that  the  valuer  shall  hold  meetmgs  for 
the  examination  of  claims  and  otherwise 
in  the  matter  of  the  enclosure.  Section 
47  provides  that  all  persons  claiming 
''  any  common  or  other  right  or  interest 
in  any  land  proposed  to  be  enclosed,  shall 
deliver  such  claims  in  writing  to  the 
valuer,**  and  section  106  provides  for  the 
making  of  allotments  in  full  bar  of,  and 
satis&ction  and  compensation  for,  lands, 
rights  of  common,  and  all  other  rights 
and  properties  whatsoever,  not  excepted 
by  the  Act  or  the  award,  and  closes  by 
enacting  '*that  from  and  immediately 
after  the  confirmation  of  the  award  l^ 
the  conmiissioners,  or  at  such  earlier  time 
as  the  valuer,  with  the  approbation  of  the 
commissioners,  shall,  by  notice  on  the 
church  door,  direct  all  rights  of  common 
and  all  rights  whatever  by  the  enclosure 
intended  to  be  extinguished,  belonging 
to  or  claimed  by  any  person  whomsoever 
in  or  upon  such  lands,  shall  cease,  deter, 
mine  and  be  for  ever  extinguished.'* 

These  sections  shew  the  general  cha- 
racter of  the  valuer*s  powers  as  regards 
rights  of  property  in  or  upon  the  la^d  to 
be  enclosed,  and  indicate  an  intention  to 
give  him  complete  control  over  all  rights 
not  specificaUy  excepted.  But  as  regards 
ways,  both  public  and  private,  there  are 
furaier  provisions.  Section  62  enables 
the  valuer  to  set  out  and  make  public 
ways  over  the  land,  to  be  enclosed  and  to 
stop  up,  divert  or  alter,  any  existing  ways 
passing  through  such  limd,  subject  in 
respect  of  turnpike  roads  to  the  consent 
of  the  majority  of  the  trustees,  and  in 
respect  of  other  public  roads  to  the 
giving  of  certain  notices  and  to  an  appeal 
to  quarter  sessions,  for  which  provision 
is  inade  in  sections  63  and  64.  As  re- 
gards public  ways,  therefore,  there  is  no 
exception  from  the  jurisdiction  of  the 
valuer.  No  reason  can  be  suggested  why 
his  jurisdiction  should  not  be  equally 
wide  in  the  case  of  private  ways.  Sec- 
tion 68  then  provides  that  the  valuer 
"  may  set  out  such  private  or  occupation 
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roads  and  ways  through  the  lands  to  be 
enclosed  as  he  shall  think  requisite  for 
the  use  of  persons  interested  in  snch 
lands  or  in  any  of  them."  Stopping  at 
these  words,  I  think  that  they  may  fairly 
be  read  as  indading,  nnder  the  expression 
"persons  interested  in  snch  land,"  per- 
sons who  might  nnder  section  47  claim 
any  common  or  other  riffht  or  interest  in 
the  land  to  be  enclosed,  and  that  those 
words  are  wide  enough  to  include  per- 
sons in  the  position  of  the  defendant 
claiming  rights  of  way  over  the  land. 
This  is  strengthened  by  the  concluding 
words  of  section  68,  which  are  these : 
"  And  after  such  setting  out  as  aforesaid, 
all  private  or  occupation  roads  or  ways 
over,  through  and  upon  the  lands  to  be 
enclosed,  which  shall  not  be  set  out  as 
aforesaid,  shall  be  for  ever  stopped  up 
and  extinguished."  But  whatever  doubt 
may  exist  as  to  the  proper  construction 
to  be  put  upon  the  earlier  part  of  the 
section,  the  later  words  which  I  have 
quoted  indicate  so  strongly  the  intention 
to  include  (to  use  the  woids  themselves) 
all  private  ways,  that  we  cannot  read 
them  in  any  other  sense,  especiallv  when 
the  a  priori  reason  of  the  thing  is  con- 
sistent with  that  sense. 

We  are  of  opinion,  therefore,  that  the 
rights  of  way  in  dispute  would  have 
been  extinguished,  apart  from  any  con- 
sideration of  the  feM^t  that  the  plaintiffs 
derive  their  title  through  Hsurdcastle. 
Does  then  that  fact  alter  the  position  of 
matters  ?  We  think  not.  It  is  said  that 
Hardcastle  granted  these  rights  of  way 
by  the  conveyance  of  the  29th  of  Sep- 
tember, 1869,  and  that  neither  he  nor 
those  who  claim  under  him  can  derogate 
from  his  grant.  But  in  the  first  place  it 
is  to  be  observed  that  at  the  date  of  the 
conveyance  Hardcastle  was  not  the  owner 
of  the  servient  tenement,  and  could  not, 
therefore,  in  a  legal  sense,  grant  the 
easements  in  question,  although  he  might 
convey,  and  did  convey,  his  land  to  the 
defendant  with  all  such  rights  of  way  as 
against  third  persons  as  he  himself  pos- 
sessed. But  even  if  he  had  been  the 
owner  of  the  soil  of  the  wastes  over 
which  the  track- ways  were,  we  can  see  no 
reason  why  he  should  be  precluded  from 
setting  in  motion  the  proceedings  under 
the  Enclosure  Act  witii  the  view  of  ob- 


taining an  allotment  of  the  land  free 
fix)m  all  rights  of  way  or  other  rights 
over  it,  any  more  than  an  owner  of  tiie 
wastes  who  was  a  stranger  to  the  deed, 
but  who  must  be  presumed  by  himself  or 
his  predecessors  to  have  granted  ibe 
rights  of  way,  would  by  reason  of  his 
grant  be  precluded  from  so  doing. 

The  Act  itself  presupposes  mutiud 
rights  and  obligations,  wluch  as  between 
the  owners  of  the  soil  of  the  land  to  be 
enclosed  and  the  owners  of  rights  in  or 
over  the  land  might  be  enforced ;  and  the 
very  object  of  the  Act  is  to  establish  a 
machinery  by  which  those  rights  and 
obligations  may  be  extinguished,  due  re- 
gard being  had  by  the  valuer  in  his 
award  to  the  claims  of  the  persons  in- 
terested. While,  therefore,  the  fact  ci  a 
particular  person  having  speoificaUy  and 
for  good  consideration  granted  a  way, 
might  afford  reason  for  the  valuer  not 
interfering  with  the  way  so  granted,  or 
for  giving  due  compensation  in  the  shape 
of  another  way  or  an  allotment  of  land 
as  the  case  might  be,  it  could  not,  in  oar 
opinion,  have  any  further  effect  so  flu*  as 
the  Act  of  Parliament  is  concerned,  and 
could  not  legally  or  equitably  be  a  bar  to 
the  grantor's  setting  in  moraon  proceed- 
ings of  a  quasi-judicial  character  in  which 
the  grantee,  if  he  pleased,  might  be  re- 
presented, and  might  duly  protect  him- 
self. 

But,  forther,  we  think  that  when  Mr. 
Hardcastle  upon  the  sale  to  the  defend- 
ant reserved  the  allotments  to  be  made 
to  him,  he  reserved  all  the  rights  which 
the  Enclosure  Act  in  respect  of  snch 
allotments  might  give  him.  Section  84 
provides  for  such  a  case  by  enacting  that 
"  it  shall  be  lawful  for  any  person  en- 
titled to  any  allotment  to  sell,  dispose  of 
or  convey  the  estate  in  right  of  which  be 
may  be  entitled  to  such  allotment  sqM- 
rate  from  and  retaining  to  himself  snch 
allotment  or  the  right  thereto.''  Surely 
when  the  right  to  an  allotment  is  re- 
served, the  person  in  whose  favour  the 
right  is  reserved  must  be  intended  to 
preserve  with  the  right  everything  which 
by  the  Act  is  included  in  that  right ;  and 
if  so,  the  power,  through  the  medium  of 
the  valuer  to  exting^i^  ways,  being  one 
of  the  things  included  in  ihe  right,  tiiat 
power  is  reserved.    We  are  of  opinioot 
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therefore,  that  the  ways  in  dispnte  have 
been  legally  extinguished;  that  the  de- 
fendant in  asserting  by  eni^  his  right  to 
use  them  was  a  trespasser,  and  that  the 
learned  County  Court  Judge  properly 
entered  the  yerdict  and  judgment  for  the 
plaintiffs. 

Judgment  for  the  plainiiffs. 


Solicitors — ^Duffield  &  Bruty,  for  plaintiflEs ;  Scar- 
lett, agent  for  Jones  &  Scarlett,  Chelmsford, 
for  defendant. 
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POBTEOUS  AND  OTHEBS  V. 
WATNBT  AND  OTHERS.* 


Ju 

Ship  and  Shipping — BUI  of  Lading — 
Oharter-party — Consignee  prevented  from 
discharging  within  the  Time  by  the  Default 
of  other  Consignees — Demurrage. 

The  defendants  were  indorsees  of  a  hUl 
of  lading  for  a  portion  of  a  cargo  of  wheat. 

The  charter-party  under  which  the  ship 
sailed  stipulated  that  fourteen  working 
days  should  he  allowed  for  loading  amd 
unloading  at  the  port  of  discharge,  and 
ten  days*  demurrage  at  35Z.  day  by  day, 
and  the  bill  of  lading  contained  the  words, 
"paying  freight  and  other  conditions  as 
per  charter-party  " 

The  defendants*  portion  of  the  cargo  was 
stowed  at  the  bottom  of  the  hold,  and  in 
consequence  of  the  delay  of  the  consignees 
of  the  wp^er  portions  in  taking  delivery ,  the 
defendants  were  unable  to  clear  their  pert' 
<ion  <tM  after  the  eospiration  of  the  lay 
days : — 

Held,  that  the  defendants  were  liable  in 
an  action  for  demurrage,  on  the  ground 
that  the  charter-party  (which  was  to  be 
read  into  the  bill  of  lading)  amounted  to 
an  absolute  contract  to  pay  demurrage  un- 
less ^prevented  from  doing  so  by  the  default 
of  the  shipowner. 

This  was  an  appeal  from  a  judgment 
of  Lnsh,  J.,  after  trial,  at  the  Guildhall 
last  Hilary  Sittings. 

It  was  an  action  for  demurrage  of  a 

♦  Coram  Bramwell,  LJ,;  Brett,  L.J.;  and 
Theaiger,  LJ". 


vessel  chartered  to  convey  a  cargo  of 
grain  from  Cronstadt  to  London,  to  be 
delivered  as  directed  by  bills  of  lading. 

The  charter  stipulated  that  fourteen 
working  days  were  to  be  allowed  for  load- 
ing and  unloading  at  the  port  of  dis- 
charge, and  ten  days  on  demurrage  at 
d5Z.  day  by  day,  that  the  captain  was  to 
have  an  absolute  lien  on  the  cargo  for  all 
freight^  dead  freight  and  demurrage,  and 
that  the  cargo  should  be  brought  and 
taken  from  alongside  the  ship  at  the 
merchant's  risk  and  expense. 

The  bills  of  lading,  one  of  which,  for 
a  part  of  the  cargo,  was  indorsed  to  the 
defendants,  contained  the  words,  "  paying 
freight  for  the  same  goods  and  all  other 
conditions  as  per  charter-party.*'  Seven 
days  had  been  consumed  at  the  port  of 
loading,  and  consequently  seven  work- 
ing days  remained  for  unloading  at  the 
port  of  discharge. 

The  defendants'  portion  of  the  cargo 
was  stowed  at  the  bottom  of  ilie  hold, 
and  in  consequence  of  the  consignees  of 
the  upper  portions  of  the  cargo  not  being 
ready  to  take  delivery  as  soon  as  the  ship 
was  ready  to  dischs^^,  the  defendants 
were  not  able  to  clear  meir  portion  of  the 
cargo  within  the  time  stipulated  by  the 
cha^r.  The  ship  lost  three  days'  sail, 
and  the  plainti£B9  sued  the  defendants  for 
three  days'  demurrage. 

It  was  argued  on  behalf  of  the  defend- 
ants that  the  delay  was  the  consequence 
of  the  inability  of  the  master  of  the  ves- 
sel to  deliver  tne  cargo  in  time,  and  that 
therefore  the  defendants,  having  com- 
mitted no  defiftult,  were  not  liable.  And 
further,  that  the  words  of  reference  in 
the  bill  of  lading  imported  into  it  only 
so  much  of  the  stipulations  in  the  charter- 
party  as  applied  to  the  particular  goods 
named  in  the  bill  of  lading,  t.e.,  that  it  gave 
the  consignee  such  a  propoi*tion  of  the 
seven  days  for  discharging  them  as  his 
part  of  tne  cargo  bore  to  the  whole ;  and 
that  in  that  view  of  the  question  the  con- 
signee had  cleared  his  purt  of  the  cargo 
in  time. 

For  the  plaintiff  it  was  contended  that 
the  risk  of  being  prevented  from  getting 
their  goods  by  ti^e  delay  of  the  other  con- 
signees was  a  risk  which  fell  on  the  con- 
signees, and  not  on  the  shipowner. 
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Lush,  J.,  after  taking  time  to  consider, 
gave  judgment  for  the  plaintiffs.  (See 
the  case  reported  ante^  P^g^  365.) 

The  defendants  now  appealed. 

Butt  and  /.  0.  Matthew,  for  the  de- 
fendants. 

A.  L,  Smith  and  B.  T.  Eeid,  for  the 
plaintiffs. 

(The  arguments  and  the  cases  cited  ap- 
pear sufficiently  in  the  judgment  of  the 
Court.) 

Our,  adv,  wit 

On  July  2nd  the  following  judgments 
were  delivered : — 

Thesigbh,  L.J. — I  am  of  opinion  that 
this  appeal  should  be  dismissed. 

By  the  terms  of  the  bill  of  lading,  the 
consignee  is  only  to  receive  his  goods  on 
the  payment  of  freight  for  them  and  on 
the  fulfilment  of  all  other  conditions  as 
per  charter-party.  Among  those  condi- 
tions is  that  by  which  the  shipowner  sti- 
pulates for  payment  of  demurrage  at  a 
fixed  rate,  in  tne  event  of  the  vessel  car- 
iring  the  goods  being  detained  beyond 
the  working  days  allowed  by  the  cliu*ter- 
party.  The  language  used,  if  construed 
according  to  its  natural  meaning,  im- 
ports a  liability  on  the  part  of  the  con- 
signee for  demurrage,  co-extensive  with 
the  liability  of  the  charterer,  and  the 
Court  ought  not  to  depart  from  what  is 
the  natural  meaning  of  words  selected 
by  the  parties  to  the  contract,  unless 
compelled  by  strong  reasons  or  distinct 
authority.  In  Wegener  v.  Smith  (1)  the 
words  of  the  bill  of  lading  were  substan- 
tially the  same  as  here,  namely,  ''  against 
payment  of  the  agreed  fireight  and  other 
conditions  as  per  charter-party,"  and  the 
construction  put  upon  them  was  that  to 
which  I  have  referred.  It  is  true,  as  was 
pointed  out  by  the  later  case  of  Smith  v. 
Sieveking  (2),  that  there  the  demurrage 
sued  for  hieul  arisen  from  the  de&ult  of 
the  defendant;  but  this  fact  was  not 
even  alluded  to  in  the  judgments  of  the 
learned  Judges  who  decided  the  case,  and 
clearly  was  not  the  ground  of  the  deci- 

(1)  15  Com.  B.  Eep.  285;  s.  c.  24  Law  J.Bep. 
0*P.  25. 

(2)  4  E.  &  B.  945;  8.  c.  24  Law  J.  Rep.  aB. 
257. 


sion.     In  Orwy  v.  Oarr  (3),   the  words 
were,  "  he  or  they  paying  fixdght  and  all 
other  conditions  or  demurrage  (if  any 
should  be  incurred),  for  the  said  goods, 
as  per  the  aforesaid  charter-party,"  and 
although  the  Court  of  Exchequer  Cham- 
ber decided  against  the  shipowner  on  the 
ground  thait  the  claim  set  up  by  him  for 
damages  for  short  loading  was  not  pro- 
vided for  under  the  term  ''dead  freight " 
used  in  the  charter-party,  so  that  tlie 
case  is  not  a  direct  authority  upon  the 
point  under  consideration,  yet,  inasmuch 
as  the  majority  of  the  Court,  consisting 
of  four  out  of  six  Judges,  were  of  opinion 
that,  under  the  words  "  all  the  conditions 
as  per  the  aforesaid  charter-party,"  the 
holder  of  the  bill  of  lading  would  have 
been  liable  for  dead  freight  if  any  had 
been  payable,  the  case,  at  least  indirectly, 
confirms    the  authority  of   Wegener  v. 
Smith  (1).  The  cases  of  Ohappel  v.  Com- 
foH  (4),  Fry  Y.  The  Ghcuiered  MereanUle 
Bank  of  India  (5),  and  Smith  v.  Sieveking 
(2),  which  have  been  cited  on  behalf  of 
the  defendant  in  the  present  case,  so  &r 
from  weakening  the  authority  of  Wegener 
V.  Smith  (1),  appear  to  me  to  tend  still 
further  to  strengthen  it.   In  each  of  them 
the  reference  to  the  charter-party  con- 
tained in  the  bill  of  lading  was  either  ex- 
pressly, by  the  use  of  the  words  "  freight 
as    per  charter-party,"    as  in  the  two 
first  cases,  or  impliedly,  by  the  use  of 
the  words  **  paying  for  the  said  goods  as 
per  charter-party,"   as  in  the   last  case 
limited  to  the  condition  in  the  charter- 
party  relating  to  freight,  and  was  held  to 
be  made  simply  for  the  purpose  of  ascer- 
taining the  rate  of  freight  and  not  for 
the  purpose  of  imposing  an  obligation 
upon  the  holder  of  the  bill  of  lading  to 
perform  the  conditions  of  the  charter- 
party 'generally.     In  none  of  these  cases 
was  any  doubt  thrown  upon  the  correct- 
ness of  the  decision  in  Wegener  v.  Smith 
(1),  while  in  Smith  v.  Sieveking  (2)  it  is 
expressly  approved  of,  and  the  Court  in 
referring  to  the  language  of  the  bill  of 

a 40  Law  J.  Bep.  Q.B.  257;  0.  o.  Law  Bep. 
.522. 

(4)  10  Com.  B.  Bep.  N.S.  802 ;  ■.  c  31  Law  J. 
Bep.  C.P.  58. 

(5)  35  Law  J.  Bep.  C.P.  306 ;  b.  c.  Law  Bep. 
1  C.P.  689. 
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lading,  says : — "  This  plainly  indicated  to 
the  consignee  that  before  he  was  entitled 
to  the  dehvery  of  the  goods  he  was  bonnd 
to  make  a  payment  beyond  the  freight ; 
and  there  was  a  reference  to  the  charter- 
party  for  some  condition  to  be  performed 
beyond  the  payment  of  freight."  That 
oondiHon  was  payment  of  demarrage,  and 
the  bill  of  lading  was  constmed  as  if  it 
had  expressly  made  the  payment  of  de- 
murrage a  condition  on  the  performance 
of  which  the  goods  were  deliverable.  The 
consignee  accepting  the  goods  under  such 
a  bill  of  lading  could  not  escape  the  pay- 
ment of  demurrage  by  denying  his  liabi- 
lity to  pay  it.  The  true  result  of  the 
authorities,  therefore,  is,  that  a  bill  of 
lading  in  which  the  words  "  and  all  other 
conditions  as  per  charter-party,"  follow 
the '  expression  "on  paying  freight,"  or 
"  paying  for  the  said  goods,"  or  similar 
expressions,  imports  a  liability  on  the  part 
of  the  consignee  of  goods  under  the  bill 
of  lading  to  pay  the  demurrage  stipulated 
for  by  the  terms  of  the  charter-party  to 
which  it  refers. 

It  is  said,  however,  on  the  part  of  the  de- 
fendants that  the  present  case  is  distin- 
guishable from  those  of  Wegener  v.  Bmith 
(1),  and  Ortvy  v.  Oarr  (3),  by  the  fact  that 
in  them  the  bill  of  lading  comprised  the 
whole  cargo,  while  here  it  comprises  only 
a  portion  of  the  cargo  ;  but,  with  the  ex- 
ception of  an  observation  of  Maule,  J., 
made  in  the  course  of  the  argument  in 
the  former  case,  I  can  find  nothing  which 
would  justify  me  in  supposing  that  such 
a  distinction  exercised  any  material  effect 
upon  the  decisions  in  those  cases,  and 
the  absence  of  any  reference  in  the  judg. 
ments  to  it  is  an  argument  against  its 
existence.  For  myseB  I  feel  a  difficulty 
in  seeing  how  the  construction  of  a  bill 
of  lading,  which  on  its  face  may  not  and 
in  many  cases  will  not  prove  the  fact, 
whether  the  goods  to  which  it  refers  do 
or  do  not  constitute  the  whole  cargo  of  a 
chartered  ship,  can  upon  a  point  like 
that  under  consideration  alter  according 
to  whether  the  parol  evidence  establishes 
that  fact  in  the  affirmative  or  negative. 
One  view  by  which  it  was  suggested  that 
this  difficulty  is  met  is  that  the  construc- 
tion is  not  altered,  but  the  conditions  of 
the  charter-party  are  to  be  read  into  the 
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bill  of  lading,  not  absolutely,  but  with 
reference  to  the  goods  which  are  the 
subject  of  it,  and  that  just  as  the  freight, 
if  regulated  by  the  charter-party  freight, 
is  proportionate  to  the  goods  carried 
under  the  bill  of  lading,  so  the  de- 
murrage is  to  be  divided  among  the  con- 
signees in  proportion  to  the  value  of 
their  goods.  But  this  view,  by  attempt- 
ing to  remove  one  difficulty,  raises 
another,  for  it  would,  if  adopted,  be  im- 
possible of  being  worked  out,  as  a  matter 
of  commercial  practice.  It  is  impossible 
to  suppose  that  a  shipowner  whose  ship 
has  been  detained  beyond  the  lay  days 
could  in  practice  assert  liens,  or  bring 
actions  against  all  the  bill  of  lading 
holders  for  proportionate  amounts  of  de- 
murrage ascertained  by  a  sort  of  average 
statement;  and  the  result  would  there- 
fore be  that  a  clause  in  the  bill  of 
lading,  which  would  appear  to  have  been 
inserted  for  the  very  purpose  of  securing 
the  liens  to  which  the  shipowner  is 
entitled  by  the  charter-party  would  be- 
come practically  inoperative.  Another 
view  presented  is,  that  the  working  days 
under  the  charter-party  must  be  aUo- 
cated  among  the  consignees  of  the  cargo 
in  proportion  to  the  amount  of  the  cargo 
to  be  respectively  received  by  them ;  so  that 
if  in  the  present  case  there  had  been  seven 
consignees  of  the  cargo  in  equal  portions, 
then  there  being  seven  working  days 
left  for  unloading  at  the  port  of  dis- 
charge, each  consignee  would  be  entitled 
to  one  day  for  unloading,  and  would  only 
be  liable  for  demurrage  if  he  exceeded, 
and  to  the  extent  that  he  exceeded,  that 
one  day.  But  this  view  is  as  unpractical 
as  the  other  to  which  I  have  just  re- 
ferred, and  would,  if  adopted,  lead  to  the 
same  consequence.  There  is  in  reality 
no  practicable  middle  course  between  the 
right  of  the  shipowner  to  treat  each  con- 
signee as  liable  in  soUdo  for  the  de- 
murrage secured  by  the  charter-party, 
and  the  right  of  the  bill  of  lading  holder 
to  have  his  goods  entirely  freed  from  the 
condition  as  to  demurrage  contained  in 
the  charter-party.  And  even  if  a  middle 
course  were  practicable,  the  parties  to 
the  bill  of  lading  contract  could  only  be 
held  to  have  adopted  it  by  giving  a 
strained  interpretation  to  the  words  used 
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by  them.  Bnt  then  it  has  been  urged 
upon  ns  that  the  inoonyenience  and 
hardship  which  would  arise  if  the  con- 
signee of  a  small  parcel  of  goods  were 
held  liable  for  the  whole  demurrage 
under  the  charter-party  afford  a  strong 
practical  argument  against  the  construc- 
tion of  the  bill  of  lading  contended  for 
by  the  plaintiffs.  This  might  be  so  if  it 
were  possible  to  construe  the  bill  of 
lading  so  as  to  exclude  altogether  the 
condition  as  to  demurrage;  but  if  that 
condition  must  be  included,  (as  for  the 
reasons  I  have  already  given  I  think  it 
must,)  and  the  words  by  which  it  is  in- 
cluded in  their  natural  meaning  import, 
(as  I  also  think  they  do,)  that  the  con- 
dition is  to  be  read  as  if  it  was  intro- 
duced into  the  bill  of  lading,  while  any 
other  construction  of  the  bill  of  lading 
would  lead  to  an  utterly  impracticable 
result,  the  argument  founded  upon  the 
alleged  inconvenience  and  hardship  to 
the  consignee  becomes  of  little  force.  It 
is,  no  doubt^  a  startling  consequence  of 
the  construction  which  this  Court  puts 
upon  a  bill  of  lading,  if,  as  it  has  been 
suggested,  and  as  I  understand  Brett^ 
L.J.,  holds,  the  shipowner  can  upon  such 
a  construction  recover  the  demurrage 
against  all  as  well  as  against  any  one  or 
more  of  the  consignees,  so  that  he  may 
be  paid  over  and  over  again.  If  the 
words  of  the  charter-party  are  to  be  read 
in  the  bill  of  lading  in  such  a  manner 
as  that  reference  to  the  charter-party 
and  to  what  is  doing  under  the  charter- 
party,  except  for  the  purpose  of  reading 
the  words  in,  cannot  be  made,  such  a 
consequence  would  follow ;  but,  in  that 
case.  Leer  v.  Yates  (6)  becomes  an 
authority  that  notwithstanding  that  con- 
sequence the  consignee  is  liable  for  the 
entire  demurrage ;  and  Leer  v.  Yaiea  (6), 
notwithstanding  the  dissent  from  the 
doctrine  laid  down  in  it  expressed  by 
Lord  Tenterden  in  the  cases  of  Rogers  v. 
Hunter  (7),  and  Dohson  v.  Droop  (8), 
still  stands  as  an  authority. 

But,  on  the  other  hand,  without 
taking  upon  myself  to  express  an 
opinion    upon    a    point    which    is    not 

(«)  3  Taunt.  387. 

(7)  Moo.  &  M.  63. 

(8)  Ibid.  441. 


.  directly  before  us,  especially  in  the  &oe 
of  the  opinion  of  Brett,  L.J.,  I  mnst 
at  least  say  that  I  do  not  think  it  alto- 
gether dear  that  when  a  bill  of  lading 
stipulates  that  a  consignee  under  it  is  to 
have  his  goods  on  payment  of  freight 
and  on  the  performance  of  all  other  con- 
ditions of  the  charter-party,  and,  in 
point  of  fact,  all  demurrage  due  under 
the  charter-pai*ty  has  been  paid  to  the 
shipowner  by  some  other  consignee  under 
a  similar  bill  of  lading,  so  that  the  con- 
dition in  the  charter-party  as  to  de- 
murrage has  been  performed,  although 
not  by  the  particular  consignee,  that 
fact  would  not  constitute  in  equity,  if 
not  at  law,  a  defence  to  an  action  for  de- 
murrage brought  against  the  first  con- 
sigpiee.  Be  this  how  it  may,  I  feel  bound 
by  the  language  of  the  contract  betw'een 
the  parties  in  this  case  to  hold  that  the 
plaintiffs  were  entitled  to  recover  against 
the  defendants  the  demurrage  claimed, 
and  that  consequently  the  decision  in 
their  favour  by  the  learned  Judge  in  the 
Court  below  was  right,  and  should  be 
affirmed. 

Cotton,  L.J. — I  agree  in  the  decision, 
and  also  in  the  reasons  which  have  been 
given  by  Lord  Justice  Thesiger  for  the 
conclusion  at  which  he  has  arrived.  The 
question  is,  what  is  the  contract  the 
parties  have  entered  into  by  the  bill  of 
lading  P  The  words  of  the  bill  of  lading 
are,  *'  paying  freight  for  the  same  goods 
and  all  other  conditions  as  per  charter- 
partv.'*  There  is  an  express  provision 
in  the  charter-party  that  the  shipowner 
shall  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  de- 
murrage. It  is  impossible  not  to  import 
that  into  the  contract  entered  into  by  the 
bill  of  lading.  We  are  not  at  liberty  to 
reject  the  words  "  all  other  conditdons,*' 
uiUess  there  is  something  manifestly  in- 
consistent in  introducing  them.  The  lien 
is  on  the  cargo  and  on  every  part  of  it ; 
and  although  the  biU  of  lading  refers  to 
one  part  of  the  cargo,  yet  my  opinion,  as 
a  matter  of  construction  of  the  oonti^ct 
between  the  parties  is,  that  this  condition 
shall  be  introduced,  and,  being  intro- 
duced, there  is  a  lien  on  every  part  of 
the  cargo  for  demurrage ;  and  therefor^ 
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on  the  oonstmcHon  of  the  oontract,  the 
plaintiffs  are  right.  If  parties  choose  to 
make  these  contracts  they  mast  take  the 
consequences,  and  not  come  to  the  Court 
to  enforce  an  unnatural  constructipn  of 
words  simplj  for  the  purpose  of  ayoiding 
an  inconvenience,  which  possibly  they 
may  not  haye  conceived,  but  which  is 
the  result  of  a  Mr  construction  of  the 
contract  into  which  they  have  entered. 
As  regards  the  question  whether  the 
plainti&  could  recover  from  each  holder 
of  a  bill  of  lading  the  full  amount  of  the 
demurrage,  the  question  does  not  arise 
before  us,  therefore  I  think  it  better  not 
to  express  any  opinion  upon  it.  I  think 
that  the  plaintiffs  have,  under  their  con- 
tract with  the  defendant,  a  right  to  re- 
cover the  sums  sued  for. 

Bbbtt,  L. J. — I  do  not  differ  from  the 
decision  at  which  the  Lords  Justices  have 
arrived,  for  to  decide  otherwise  would  be 
to  break  too  many  settled  rules  of  law. 
The  bill  of  lading  is,  "  on  paying  freight 
for  the  same  goods,  and  all  other  con- 
ditions, as  per  charter-party."  I  en- 
deavoured  in  Gray  v.  Oarr  (3)  to  give 
what  I  thought  was  a  reasonable  inter- 
pretation of  those  words,  '*  and  all  other 
conditions  as  per  charter-party,"  but  my 
interpretation  was  not  accepted  by  the 
majority  of  the  Court.  I  ^e  the  de- 
cision in  Oray  v,  Oarr  (3)  to  have  been 
that  those  words  in  a  bill  of  lading  are  to 
be  treated  as  words  of  reference  to  the 
charter-party,  and  that  they  therefoi-e  in- 
troduce into  the  bill  of  lading  every  con- 
dition that  is  in  the  charter-^uiiy  by  way 
of  reference ;  so  that  they  bring  into  the 
bill  of  lading  every  condition  of  the 
charter-party  in  its  terms,  and  make 
every  one  of  those  conditions  part  of  the 
bill  of  lading,  as  if  they  had  been  ori- 
ginally written  into  it.  But  then  there 
is  another  rule  which  applies,  which  is, 
that  if  taking  all  the  conditions  to  be  in 
the  bill  of  lading,  some  of  them  are  en- 
tirely and  absolutely  insensible  and  in- 
apphcable,  they  must  be  struck  out  as 
insensible;  not  because  they  are  not 
introduced,  but  because  being  introduced 
they  are  impossible  of  application.  The 
bill  of  lading  must  therefore  be  con- 
sidered as  if  all  the  conditions  of  the 
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charter-party  had  been  absolutely  written 
into  it  originally,  and  then  we  have  a 
bill  of  lading  in  this  form :  *'  fourteen 
working  days  for  loading  and  unloading, 
and  ten  days  on  demurrage."  It  is  im- 
possible to  say  that  condition  is  not  ap- 
plicable to  a  bill  of  lading,  although  the 
bill  of  lading  represents  only  part  of  the 
cargo.  It  is  applicable,  although  it  seems 
to  me  strange  that  a  person  should  enter 
into  such  a  contract.  Then  there  is 
another  rule.  The  bill  of  lading  claims 
to  be  a  contract  between  the  shipowner 
and  the  person  taking  the  bill  of  lading. 
There  is  no  relation  whatever  between 
the  holders  or  takers  of  other  bills  of 
lading  and  any  one  holder  of  a  bill  of 
lading.  They  are  not  co-sureties.  When, 
therefore,  it  is  said  we  can  look  at  all  the 
bills  of  lading  and  then  divide  the  days 
of  demurrage  or  the  lay  days  between 
them,  we  are  looking  at  other  bills  of 
lading  which  cannot  be  given  in  evidence. 
They  cannot  be  received  in  evidence  in 
an  action  between  the  shipowner  and 
the  holder  of  a  bill  of  lading,  and  there- 
fore when  it  is  said  that  the  bill  of  lading 
represents  a  part  of  the  car^,  and  that 
the  other  bills  of  lading  are  in  the  same 
form,  we  break  a  rule  which  does  not 
allow  us  to  look  at  them,  for  we  do  not 
know  whether  the  other  bills  of  lading 
are  in  the  same  form.  Then  what  is  the 
contract  represented  by  the  bill  of  lading 
with  the  conditions  in  it  ?  It  seems  to 
me  that  the  cases  of  Bandall  v.  Lynch 
(9)  and  Leer  v.  Yates  (6),  and  particu- 
larly the  case  of  Tiis  v.  Byers  (10),  shew 
what  the  contract  is,  when  that  contract 
is  in  this  form.  It  is  not  that  the  holder 
of  the  bill  of  lading  will  discharge  his 
cargo  within  a  reasonable  time  after  he 
is  able  to  do  so ;  it  is  that  if  the  ship  ia 
not  able  to  discharge  the  whole  of  her 
cargo  within  the  given  number  of  days 
after  she'is  at  the  usual  place  of  discharge, 
the  holder  of  that  bill  of  lading  will  pay 
a  certain  sum  for  each  day  beyond  those 
days,  however  the  delay  may  be  caused, 
unless  it  is  by  default  of  the  shipowner. 
That  is  stated  to  be  so  in  Tiis  v.  Byers 
(10).     Therefore  the  holder  of  a  par- 

(9)  2  Camp.  362. 

(10)  45  Law  J.  Bep.  Q.B.  511 ;  8.  c.  Law  Bep. 
1  QJB.  DiT.  244. 
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ticnlar  bill  of  lading  is  bound  to  pay 
according  to  that  contract  for  every  day 
beyond  the  stipulated  days  daring  which 
the  ship  remains  with  the  cargo  in  her, 
nnless  the  delay  is  caused  by  the  fault  of 
the  shipowner. 

Now  in  this  case  there  is  no  fi^ult  on 
the  part  of  the  shipowner ;  the  delay 
might  be  caused  by  accidents  oyer  whicn 
none  of  the  holders  of  the  bills  of  lading 
had  any  control,  or  it  may  have  been 
caused  by  delay  of  the  holders  of  cargo 
above  that  of  the  defendant.  But  even 
supposing  it  is  by  their  neglect,  in  the 
contract  between  the  shipowner  and  the 
defendant  there  is  no  stipulation  about 
the  negligence  of  other  people.  The  de- 
fendant is  to  pay,  unless  it  is  the  fault  of 
the  shipowner.  The  negligence  of  the 
owners  of  the  cargo  above  is  not  the  fault 
of  the  shipowner.  Therefore  the  negli- 
gence of  owners  of  cargo  above  would  be 
one  of  those  negligences  the  consequence 
of  which  the  defendant  has  undertaken 
to  pay  for.  Therefore  whether  they  were 
n^ligent  or  not,  it  seems  to  me  that  on 
his  contract  he  must  pay.  If  I  could 
arrive  at  an  opposite  conclusion  I  would, 
for  I  do  not  share  the  doubt  of  Lord 
Justice  Thesiger,  I  think  that  if  the  con- 
signee of  a  portion  of  the  cargo  had  a 
bill  of  lading  in  the  same  words,  and  had 
been  called  upon  to  pay,  and  had  paid 
the  whole  demurrage  to  the  shipowner, 
another  holder  of  a  bill  of  lading,  if  sued, 
could  not  set  that  up  as  a  defence.  That 
defence  would  arise  in  respect  of  a  whoUy 
independent  contract  between  the  ship.* 
owner  and  the  holder  of  the  other  bill  of 
lading.  He  could  not  set  it  up  as  a  de- 
fence, because  he  would  have  no  right  to 
prove  that  other  and  wholly  independent 
contract.  I  accept  the  proposition  that 
it  would  be  no  defence  for  the  owner  of 
the  bill  of  lading  to  say  that  the  ship- 
owner  had  been  paid  the  same  sum  by 
all  other  holders  of  bills  of  lading  for 
cargo  in  the  ship.  Therefore,  I  think 
that  we  are  bound  to  follow  the  decision 
of  Leer  v.  Yates  (6).  I  cannot  do  so 
without  considerable  hesitation,  after  the 
expressions  of  opinion  of  eminent  Judges, 
of  the  authority  of  Lord  Tenterden  and 
Sir  James  Mansfield.  We  have  to  decide 
on  a  conflict  of  cases,  and  I  prefer  the  de- 


cision of  Leer  v.  Yates  (6)  to  the  roUngs 
laid  down  in  Rogers  v.  Hunter  (7)  and 
Dohson  V.  Droop  (8). 

There  is  another  solution  of  the  pro. 
blem,  which  has  been  ingeniously  sug- 
gested by  Mr.  Maclachlan  in  the  last 
edition  of  his  book,  at  page  496,  where  he 
B^g^s^  ^^^  there  are  two  elements 
which  enter  into  this  question,  namely, 
time  and  amount,  and  he  proposes  a 
solution  somewhat  between  the  opinion 
of  Sir  James  Mansfield  and  Lord  Ten- 
terden, but  his  solution  would  break  the 
settled  rules  of  law,  and  cannot  be  ad- 
mitted. 

It  has  suggested  itself  to  me  that  if  the 
holder  of  the  bill  of  lading  of  cargo  above 
were  to  delay  the  ship  by  some  act  of 
unreasonable  delay,  then  it  is  possible 
that  the  holder  of  tho  bill  of  lading  of 
cargo  under  him  might  have  an  action 
against  him  for  damages.  It  may  be 
they  owe  the  duty  to  each  other,  that  no 
one  of  them  shall  negligently  delay;  but 
there  may  be  difficulties  in  bringing  an 
action.  He  may  not  have  notice  of  the 
contract,  or  there  may  be  other  difficulties, 
still  I  think  it  is  possible  he  may  have  that 
remedy — it  is  reasonable — ^but  he  cer- 
tainly can  have  no  other;  he  cannot 
maintain  an  action  against  the  others  for 
contribution  ;  and  it  does  not  seem  to  me 
that  there  is  any  equity  between  them. 
So  that  I  accept  the  whole  consequence 
that  was  seen  by  Sir  James  Mansfield  in 
Leer  v.  Yates  (6)  ;  but  at  the  same  time 
I  think  the  rules  of  law  oblige  me  to  say 
that  the  holder  of  each  bill  of  lading  is 
liable  if  the  ship  is  delayed  beyond  tiie 
number  of  days  allowed  in  his  bill  of 
lading.  The  judgment  of  Lush,  J.,  is  cor- 
rect, and  must  be  affirmed. 

Judgment  affirmed. 


Solicitors— Hollans,  Son  &  Coward,  for  appeUanta; 
Plews,  Irvine  &  Hodgee,  for  ret^>ondentB. 
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FKLLOWS  AND  SCHOLARS  OP 
HEBTFOBD  COLLEGE,  OX- 
FORD.* 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Queen* s  Bench  Dwision.) 

1877.         \  THE  QUEEN  V.  THE  PRINCIPAL, 

Dec.  14,  15. 

1878. 

May  2. 

Unwersity  Teats  Act,  1871  (34  VicL  c, 
26.  8.  S)'-'Hertford  OoUege  Act,  1874  (37 
^  38  Vict,  c.  56)'~Endowmmt  of  New 
Uollege  with  Beligtous  Bestrietum  as  to 
Enjoyment — Endowment  of  New  Fellow- 
ship in  Old  College — Mandamus, 

The  University  Tests  Act,  1871,  having 
removed  all  restrictioris,  tests  and  disabili' 
ties  from  the  holding  of  any  lay  office,  or 
the  taking  of  any  lay  degree  in  the  imi- 
versities  or  in  any  college  or  haU  subsisting 
at  the  date  of  the  Act,  afterwards,  in  1874, 
(he  non-corporate  body  of  Magdalen  Hall 
was  by  Act  of  Parliam^ent  dissolved,  and 
its  property  transferred  to  Hertford  GoUege, 
which  the  same  Act  created  and  incorporated 
as  a  college.  Power  was  given  by  section 
7  of  the  Act  to  the  college  to  accept  en- 
dawments  for  various  purposes  upon  su>ch 
terms  and  conditions  as  might,  with  the 
sanction  of  the  Chancellor  of  the  University, 
be  agreed  on  between  the  college  and  the 
donor;  but  section  IZ provided  that  nothing 
in  the  Act  contained  should  be  construed  to 
repeal  a/ny  of  the  provisions  of  the  Uni- 
versity  Tests  Act,  1871. 

By  a  gift,  the  terms  of  which  were 
sanctioned  by  the  cJumcellor  and  accepted 
by  the  college,  a  person  endowed  a  fellow- 
ship  in  Hertford  College,  limiting  it  to 
members  of  certain  churches.  Notice  of  an 
election  of  a  fellow  upon  the  foundation 
having  been  advertised,  the  prosecutor  asked 
to  be  admitted  to  the  examination  as  a  Non- 
conformist, but  was  informed  by  the  authori- 
ties of  the  college  that  he  would  not  be 
elected  even  if  successful  in  the  examination, 
on  the  ground  that  though  otherwise  wdl 
qualified  he  was  not  a  member  of  any  of  the 
specified  churches.  The  prosewdor  did  not 
attend  the  examination,  and  a  person  in  all 
respects  qualified  was  elected : — 

Held,  on  demurrer  to  the  return  to  a  unit 
of  mandamus  commanding  the  governing 
body  to  examine  the  prosecutor  as  a  eandi- 

*  Coram   Lord    Coleridge,    C.J.;    Baggallaj, 
L.J. ;  Bramwell,  L. J. ;  and  Brett,  L.J. 
Vol.  47.— <l.B.,  C.P.  &  Exch. 


date  for  the  fellowship  the  election  for  which 
had  been  advertised,  that  the  return,  which 
set  forth  the  facts  of  the  case,  was  good,  on 
the  following  grounds — 

That  the  prosecutor  had  not  presented 
himself  for  easaminaiion  at  the  time  ap- 
pointed by  the  college,  and  examiruxtion  was 
a  condition  precedent  to  the  right  of  elec- 
tion. 

That  even  if  he  had  so  presented  himself 
and  had  been  wrongfully  refused  examina- 
tion or  election,  the  wrong  done  him  would 
have  been  corrigible  by  the  visitor  of  the 
college  and  not  by  the  Courts  of  law. 

That  the  office  which  the  prosecutor 
sought  by  mandamus  to  obtain  was  already 
legally  full. 

That  the  University  Tests  Act,  1871, 
does  not  prevent  the  creation  of  n&io  colleges 
in  the  universities,  the  endowments  of  which 
may  be  confined  to  the  members  of  a  par- 
ticular religious  community;  and  that 
Hertford  College,  not  having  been  a  subsist- 
ing college  at  the  time  of  the  passing  of  the 
University  Tests  Act,  1871,  is  not  governed 
by  that  Act  proprio  mgore. 

That  Hertford  College  is  not  made  sub- 
ject to  the  University  Tests  Act  by  the  pro- 
visions of  the  Hertford  College  Act,  except 
so  far  as  relates  to  that  part  of  the  endow- 
ments which  was  transferred  to  the  college 
from  the  old  foundation  of  Magdalen  Hall, 
and  such  other  endowments  as  were  already 
given  at  the  time  of  the  passing  of  the  last- 
mentioned  Act, 

Semble,  that  the  University  Tests  Act 
prevents  the  establishment  of  new  founda^ 
turns  with  religious  restrictions  in  colleges 
subsisting  at  the  date  of  the  Act. 

This  was  an  appeal  from  a  decision  of 
the  Queen's  Bench  Division,  reported  46 
Law  J.  Rep.  Q.B.  729. 

It  was  a  demarrer  to  a  retam  to  a  writ 
of  mandamas  addressed  to  the  principal, 
fellows  and  scholars  of  Hertford  College, 
and  issued  on  the  prosecution  of  Alfred 
Isaac  Tillyard. 

The  writ  and  the  return  thereto  are 
set  out  in  full  in  the  report  of  the  case  in 
the  Court  below,  and  the  facts  are  fully 
related  in  the  judgment. 

The  Queen's  Bench  Division  (Mellor, 
J.,  and  Lush,  J.)  decided  that  the  manda- 
mus must  issue. 
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The  Queen  t.  Hertford  College,  Oj^ford  (App.),  Q.B. 

On  appeal — 

The  Solicitor-Oeneral  and  Charles  Bowen 
were  for  the  defendant. 

Herschell  and  E.  8,  Wright  were  for 
the  proseontion. 

The  case  was  argned  at  great  length, 
and  the  nature  of  the  arguments  and  the 
authorities  cited  sufficiently  appear  in 
the  judgment  of  the  Court. 

Our,  adv.  vult. 

The  following  unanimous  judgment 
of  the  Court  was  (on  May  2nd)  delivered 
by 

Lord  Colbridqb,  C.J. — This  is  an  ap- 
peal from  a  judgment  of  the  Queen's 
jBench,  ordering  a  peremptory  mandamus 
to  issue  to  the  principal,  fellows  and 
scholars  of  Hertford  College  in  the  Uni- 
versity of  Oxford,  commanding  them,  by 
the  principal  and  fellows,  to  examine 
Alfred  Isaac  Tillyard  on  such  subjects  as 
the  governing  body  shall  determine,  as  a 
candidate  for  a  vacant  fellowship,  the 
election  for  which  was  advertised  to  be 
held  on  the  2nd  of  December,  1875 ;  and 
to  proceed  to  the  election  of  a  feUow  pur- 
suant to  the  statutes  of  the  college.  The 
argument  here  and  below  took  place  on 
demurrer  to  the  return ;  and  it  has  been 
admitted  that  the  return  of  the  college 
states  the  facts  contained  in  it  fully  and 
frankly,  so  that  we  have  the  whole  case 
before  us.  Grave  questions,  not  only  as 
to  Hertford  College,  but  affecting  the 
Universities  of  Oxford,  Cambridge  and 
Durham,  have  been  raised  and  must  be 
decided,  whether  we  confine  ourselves  to 
the  peculiar  facts  of  this  particular  case, 
or  consider  the  construction  to  be  placed 
upon  the  University  Tests  Act,  1871  (1), 


(1)  By  the  UniTereibr  Teste  Act,  1 871  (24  Vict.  c. 
26.  8.  3),  "  from  and  after  the  passing  of  this 
Act  no  person  shall  be  required  upon  taking,  or 
to  enable  him  to  take,  any  degree  other  than  a  de- 
gree in  divinity  within  the  Universities  of  Oxford, 
Cambridge  or  Durham,  or  any  of  them,  or  upon 
exercising,  or  to  enable  him  to  exercise,  any  of  the 
righta  and  privileges  which  may  heretofore  have 
been  or  may  hereafter  be  exercised  by  graduates 
in  the  said  universities  or  any  of  them,  or  in  any 
college  subsisting  at  the  time  of  the  passing  of 
thia  Act  in  any  of  the  said  universities,  or  upon 
taking  or  holding,  or  to  enable  him  to  take  or 
holdi  any  office  in  any  of  the  said  universities  or 


in  regard  to  colleges  created  after  the 
passing  of  that  Act,  or  in  regard  to  en- 

any  such  college  as  aforesaid,  or  upon  opening,  or 
to  enable  him  to  open,  a  private  hall  or  hostel  b 
any  of  the  said  universities  for  the  reception  of 
studento,  to  subscribe  any  article  or  formulaiy  of 
faith,  or  to  make  any  declaration  or  take  any  oath 
respecting  his  religious  belief  or  profession,  or  to 
conform  to  any  religious  observance,  or  to  attend 
or  abstain  from  attending  any  form  of  public  wo^ 
ship,  or  to  belong  to  anv  specified  church,  sect  or 
denomination ;  nor  shall  any  person  be  compelled, 
in  any  of  the  said  universities  or  any  such  college 
as  aforesaid,  to  attend  the  public  worship  of  any 
church,  sect  or  denomination  to  which  he  does  not 
belong,"  subject  to  certain  provisos  with  respect  to 
clerical  fellowships  and  offices. 

By  section  2  of  the  Hertford  GoUeee  Act,  1874 
(87  &  88  Vict  c.  55),  Magdalen  HaU,  Oxford,  is 
dissolved,  and  Hertford  Gollege  established 

By  section  8  the  property  of  Magdalen  Hall  is 
transferred  from  the  trustees  to  Hertford  College. 

By  section  5,  "  all  persons  who  immediately  be- 
fore the  passing  of  this  Act  were  members  of 
Magdalen  Hall,  or  held  any  office  of  honour  or 
emolument  therein,  shall  immediately  on  the 
passing  of  this  Act  become  and  be  members  of,  or, 
as  the  case  may  require,  holders  of  the  like  offices 
in  Hertford  College,  and  shall  (subject  to  any 
alterations  which  may  hereafter  be  made  by 
or  according  to  the  provisions  of  the  statutes  for 
the  time  being  of  the  said,  college)  be  entitled  to 
and  have  the  like  righte,  privileges,  honours  and 
emolumente  respectively,  and  shall  hold  their 
respective  offices  in  the  said  college  upon  the  like 
terms  as  they  would  respectively  have  been  sub- 
ject to  and  would  have  held  office  in  the  said  hall 
if  the  same  continued  to  exist  unaffected  by  this 
Act." 

By  section  6,  "  subject  to  any  Act  for  the  time 
being  in  force  for  the  government  of  the  said  uni- 
versity or  the  colleges  therein,  the  principal  and 
fellows  for  the  time  being  of  the  said  college  may 
from  time  to  time  make,  rescind  and  vary  such 
regulations,  ordinances  and  statutes  for  the 
government  of  the  said  collese  and  the  good 
discipline  thereof,  and  the  election  of  the  fellowi 
and  scholars  thereof  as  to  them  shall  seem  meet  ; 
provided  that  no  such  regulations,  ordinances  or 
statutes  shall  alter  the  trusts,  intents,  purposes, 
conditions,  powers  or  provisions  mentioned  in  the 
third  section  of  this  Act,  or  shall  have  any  eSdd 
until  the  same  have  been  confirmed  by  the  chan- 
cellor of  the  said  university  as  visitor  of  the 
college,  and  shall  also  have  received  the  approba- 
tion of  Her  Mwesty  signified  by  an  oroer  is 
council,  and  forthwith  published  in  the  London 
Gazette,  and  shall  have  been  laid  before  Parlia- 
ment.** 

By  section  6  it  is  enacted  that  statutes  made  by 
the  principal  and  fellows  for  the  above-mtttiooed 
purposes  shall  be  submitted  to  Her  Mi^eetjin 
council  for  approval  or  amendment ;  and  that  in 
case  statutes  are  not  90  made  and  submitted  be- 


Digitized  by 


Google 


MICHAELMAS  1877  to  MICHAELMAS  1878. 


Vol.  47.] 

The  Queen  v.  Hertford  College,  Oxford  (App,),  Q,B. 
dowments  first  added  after  the  passing 
of  that  Act  to  colleges  subsisting  when 
it  passed. 

The  material  fects  are  these  : — 
There  is  a  distinction  in  the  University 
of  Oxford  between  colleges  and  halls. 
Colleges  are  corporations,  with  power  to 
hold  property,  and  with  endowed  fellow- 
ships bdonging  to  them.  Halls  are  not 
corporations,  have  not  power  to  hold 
property,  and  have  no  endowed  fellow- 
ships belonging  to  them. 

There  was  a  coUe^  in  Oxford  called 
Hertford  College,  which  was  pnt  an  end 
to  by  Act  of  Parliament  in  1805.  At 
that  time  there  was  near  Magdalen 
College,  and  standing  on  ground  be- 
longing to  that  college,  a  hall,  called 
Magdalen  Hall.  When  Hertford  College 
was  put  an  end  to,  its  property,  site  and 
buildings  were  conveyed  by  Act  of  Par- 
liament to  the  chancellor,  masters  and 
scholars  of  the  University  of  Oxford  in 
tmst  for  the  principal  and  other  members 
of  Magdalen  Hall,  to  enable  the  hall  to 
be  removed  to  the  site  of  Hertford  Col- 
lege, and  there  to  be  carried  on  as  a  hall. 
The  removal  took  place,  and  about  6001, 
a  year  (besides  the  buildings  of  the  hall) 
were  held  by  the  university,  partly  for  the 
benefit  of  the  principal  of  the  hall,  partly 
for  certain  university  scholars,  who  were 
obliged  to  reside  in  the  hall  as  students. 
The  University  Tests  Act  (34  &  35  Vict. 
c.  20)  passed  into  law  in  1871,  and  Mag- 
dalen Mall  was  within  the  second  section 
of  that  Act,  a  subsisting  "  college  "  in  the 
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fore  the  Ist  of  March,  1876,  statutes  are  to  be 
prepared  by  order  of  Her  Majesty  in  coancil,  and 
to  be  approTed  by  her  after  having  been  published 
in  the  London  Gazette  and  laid  before  botn  Houses 
of  Parliament. 

By  section  7  that  *•  the  principal,  fellows  and 
scholars  may  from  time  to  time  accept,  hold  and 
enjoy  snch  gifts  and  endowments  as  may  be  made 
to  them  for  the  endowment,  improvement,  estab- 
lishment or  maintenance  of  the  principalship, 
fellowships,  professorships,  tutorships,  lecturer- 
ships  or  scholarships  within  the  said  college,  or  for 
any  other  lawful  purpose,  upon  such  terms  and 
conditions  as  may  with  the  sanction  of  the  chan- 
cellor of  the  said  univessity  be  agreed  on  between 
them  and  the  respective  donors." 

By  section  13,  "nothing  in  this  Act  shall  be 
coDBtnied  to  repeal  any  of  the  provisions  of  the 
University  Tests  Act,  1871." 


university  when  it  passed,  and  as  such 
clearly  within  the  scope  of  its  provisions ; 
so  it  remained  till  the  year  1874.  In  that 
year  the  Hertford  College  Act  (37  &  88 
Vict.  c.  55)  passed  into  law.  By  the 
effect  of  its  second  section  Magdalen  Hall 
was  dissolved,  and  Hertford  College  was 
created  and  incorporated.  The  corpora- 
tion consisted  of  the  former  princi^  of 
Magdalen  Hall,  who  is  made  principal  of 
the  new  college,  and  four  other  gentlemen, 
by  name :  the  scholars  who  before  the 
Act  were  scholars  in  Magdalen  Hall, 
*'  and  all  persons  who  shall  hereafber  be 
duly  appointed  to  be  fellows  and  scholars 
respectively,  of  or  in  the  college  hereby 
created,  and  their  respective  successors  as 
principal,  fellows  and  scholars  respectively 
of  or  m  the  said  college.'' 

Thirty  thousand  pounds  had  been  given 
by  a  munificent  person  (whom  there  is  no 
need  to  name),  and  this  sum  is  by  the 
Act,  together  with  the  former  property 
of  Magdalen  Hall,  transferred  to  ^the 
new  corporation  *'  for  the  endowment  of 
fellowships  in  the  said  body." 

It  is  not  necessary  to  consider  whether 
it  could  be  disputed,  because  in  this  case 
it  is  not  disputed,  that  all  this  endowment 
is  held  subject  to  tiie  University  Tests  Act, 
and  that  no  religious  test  can  be  applied 
to  the  principal,  and  to  such  fellows  and 
scholars  of  Hertford  College  as  hold 
offices,  the  emolument  of  which  proceeds 
therefrom.  But  since  the  creation  and 
incorporation  of  the  college  by  the  Act 
of  1874,  that  is  to  say  in  1875,  a  very 
large  sum  of  money,  amounting  to  above 
4,8002.  a  year,  has  been  added  to  the  en- 
dowment of  the  college,  exclusive  of  the 
old  Magdalen  Hall  property,  and  of  the 
30,0002.  above  mentioned.  And  arrange- 
ments have  been  made  with  the  college, 
by  which  this  additional  endowment  is  to 
be  further  increased,  so  as  to  amount  at 
last  in  the  whole  to  above  8,000Z.  a  year. 
The  whole  of  this  additional  endowment 
has  been  given  to  the  college,  with  "  the 
desire  and  intention  "  of  the  donor,  ex* 
preRsed  in  his  instrument  of  gifb,  that  it 
*'  should  be  limited  to  members  of  the 
Church  of  England  or  Ireland,  or  of  the 
Protestant  Episcopal  Churches  of  Scot- 
land, the  British  Colonies  and  the  United 
States  of  America.''    It  is  in  respect  of  a 
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fellowship  founded  in  1875,  and  endowed 
oat  of  this  latter  and  additional  endow- 
ment, that  the  question  before  us  has 
arisen.  The  fellowship  in  dispute  became 
vacant  by  the  marriage  of  the  gentleman 
who  held  it  in  October,  1875.  Two  fellow- 
ships had  already  been  filled  up  by  elec- 
tion in  the  year  1875,  beyond  which 
number,  by  the  22nd  section  of  the 
Hertford  College  Statutes,  the  college  are 
not  bound  to  fill  up  vacancies  which 
occur  within  any  one  year.  In  the  latter 
part  of  the  year  1875,  however,  the  col- 
lege advertised  that  there  would  be  an 
election  to  the  fellowship  now  in  dispute, 
and  stated  in  the  advertisement  that  can- 
didates must  be  members  of  the  Church 
of  England  or  of  Ireland,  or  of  the 
Protestant  Episcopal  Churches  of  Soot- 
land,  the  British  Colonies,  or  the  United 
States  of  America.  The  prosecutor 
thereupon,  by  a  formal  notice  to  the 
college,  intimated  that  he  intended  to 
contest  the  legality  of  the  limitation  above 
mentioned,  and  that  he  proposed  to  pre- 
sent himself  **  as  a  Nonconformist  candi- 
date "  for  the  vacant  fellowship. 

To  this  notice  the  principal  replied,  on 
behalf  of  the  college,  to  the  effect  that  the 
limitation  mentioned  in  the  advertise- 
ment would  be  adhered  to.  The  subse- 
quent proceedings,  as  much  may  turn 
upon  the  exact  form  of  them,  are  best 
stated  in  the  language  of  the  return  of 
the  college. 

"  On  the  13th  day  of  December,  1875, 
the  said  Alfred  Isaac  Tillyard  called  on 
the  principal  at  the  said  college  and  stated 
that  he  had  called  to  make  hia  application 
complete,  and  also  to  obtain  a  more 
definite  reply  to  his  question  of  the  9th 
day  of  December,  and  asked  whether  he 
could  be  admitted  to  an  examination  as  a 
Nonconformist.  He  was  informed  by  the 
principal  that  the  election  could  only  take 
place  according  to  the  advertisement. 
Thereupon  the  said  Alfred  Isaac  Tillyard 
inquired  if  that  was  not  tantamount  to 
saying  that  he  could  not  be  admitted  to 
the  examination  as  a  Nonconformist,  and 
that  it  would  of  course  prevent  his  going 
in  for  the  examination  if  he  knew  that  he 
should  not  be  elected.  The  said  Alfred 
Isaac  Tillyard  was  thereupon  informed 


by  the  principal  that  he  might  be  ex- 
amined if  he  desired,  but  that  he  must 
understand  that  he  would  not  be  elected 
even  if  he  stood  at  the  head  of  the  list. 

"The  examination  of  candidates  for 
the  vacant  fellowship  began  on  Tuesday, 
the  14th  of  December,  1875.  Save  as 
aforesaid,  the  said  Alfred  Isaac  Tillyard 
did  not  present  nor  tender  himself  at  or 
for  such  examination,  nor  was  he  ex- 
amined among  the  candidates.  The  said 
examination  terminated  on  Friday,  the 
17th  day  of  December,  1875." 

After  the  examination  was  over,  on  the 
20th  of  December,  the  prosecutor  again 
applied  to  be  examined  OAid  elected. 

"  On  the  20th  day  of  December  the 
said  Alfred  Isaac  Tillyard  wrote  to  the 
Reverend  Richard  Michell,  D.D.,  Princi- 
pal of  the  said  college,  two  letters,  in 
the  words  and  figures  following  respec- 
tively : — 

"  *  The  Avenue,  Cambridge, 
" '  December  20,  1875. 

"  <  Sir, — ^May  I  respectfully  trouble  you 
once  more  to  lay  the  enclosed  letter  be- 
fore the  governing  body  of  Hertford 
College  ?  It  contains  a  request  that  I 
may  be  examined  and  elected  as  a  Non- 
conformist to  the  fellowship  you  hare 
advertised.  I  shall  reach  Oxford  to-day, 
and  any  reply  to  the  Mitre  Hotel,  High 
Street,  will  receive  immediate  attention. 
"  *  Your  most  obedient  servant, 
"  *  Alfred  I.  Tillyard. 

" '  To  Rev.  R.  MicheU,  D.D.' " 

"  *  The  Avenue,  Cambridge, 
"*  December  20,  1875. 
"  *  Gentlemen, —  I  am  informed  tiiat 
you  proceed  to  the  election  of  a  fellow 
to-morrow  (21st  inst.).     I  request  that 
you  will  examine  and  elect  me  as  a  Non- 
conformist.    I  shall  be  present  at  Oxford 
for  that  purpose,  and  any  communication 
addressed  to  the  Mitre  Hotel,  High  Street^ 
will  receive  immediate  attention. 
"  *  Your  most  obedient  servant, 

"'Alfred  I.  Tillyard. 
"  *  To  the  Governing  Body  of 
Hertford  College,  Oxford.' " 

"  On  the  21st  day  of  December,  1875, 
the  Reverend  Richard  MicheU,  Principal, 
as  aforesaid,  wrote  and  sent  to  the  said 
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looked  at  (and  for  this  reason  the  para- 
graphs of  the  answer  containing  them 
have  been  set  forth  in  the  words  of  the 
retnm)  afford  a  legal  answer  ?  We  think 
they  do.  It  seems  plain  that  the  prose- 
cutor here  did  not  pursue  a  proper  course. 
By  the  general  law,  and  by  the  statutes 
of  Hertford  College  (see  19th  section) 
(2),  all  that  any  one  who  desires  to  be 
elected  can  claim,  at  first,  is  to  be  ex- 
amined in  accordance  with  the  19th  sec- 
tion. Whether  the  University  Tests  Act 
applies  or  does  not  apply  to  this  fellow- 
ship is  for  this  part  of  the  argument 
immaterial ;  this,  in  any  view,  is  the 
first  claim  which  a  man  must  make  who 
is  desirous  to  be  elected.  Passing  an 
examination  is  indeed  a  condition  pre- 
cedent to  election ;  but  it  does  not  follow, 
and  the  words  of  the  statute  are  care- 
fully framed  to  prevent  its  following,  that 
superiority  in  the  examination  gives  an 
absolute  and  unqualified  title  to  be  elected. 
The  prosecutor  apparently,  from  his  letter 
of  the  20th  of  December,  1875,  assumed 
that  it  did ;  but  this  is  a  mistake.' 

Now  the  only  thing,  which,  at  the  time 
he  asked  for  it,  he  was  entitled  to  ask 
for,  was  never  refused  him.  Intellectual 
examination  he  may  have  been  entitled 
to  ask  for,  and  intellectual  examination 
was  not  only  not  refused  him,  but  was  in 
terms  offered  him  by  the  principal.  I 
am  not  forgetting  the  terms  in  which 
that  offer  was  made;  it  was,  however, 
made  in  fact.  But  he  never  presented 
himself  for  this  intellectual  examination ; 
he  had  notice  of  the  time  and  place  of  it, 
dnd  he  voluntarily  stayed  away.  This 
being  the  case,  what  is  there  to  shew, 
nay,  what  kind  of  presumption  is  there, 

(2)  The  19th  section  of  the  statutes  of  Hert- 
ford College  enacts  that  "  the  governing  body 
shall  elect  such  persons  to  be  fellows  as,  after  ex- 
amination in  such  subjects  as  the  governing  body 
shall  with  reference  to  each  vacancy  determine, 
the  governing  body  shall  deem  to  be  the  most 
deserving  to  be  fellows  of  the  college,  and  best 
qualified  to  promote  its  interests  as  a  plaee  of 
religion,  learning  and  education :  provided  that  if 
two-thirds  of  the  total  number  of  the  governing 
body,  other  than  the  principal,  at  a  meeting  con- 
vened after  notice  at  least  thirty  days  before  the 
dav  of  election,  shall,  with  the  consent  of  the 
principal,  determine  to  elect  any  person  to  be 
a  fellow  without  examination,  the  governing  body 
shall  elect  such  person," 


QJS. 

that,  even  on  his  own  view  of  the  statutes 
and  of  the  law,  he  would  have  had  a 
right  to  the  fellowship?  There  is  no. 
thing.  If  we  assume  that  the  college 
are  wrong  in  the  view  they  take  of  the 
application  to  themselves  of  the  Uniyer- 
sity  Tests  Act,  still  the  prosecutor  is  in 
no  condition  to  avail  himself  of  their 
mistake. 

It  is  said,  no  doubt,  and  with  truth, 
that  he  claimed  to  be  examined  and  elec- 
ted, in  his  own  phrase,  as  "  a  Noncon- 
formist candidate,"  and  that  as  such  the 
college  refused  to  examine  him.  The 
phrase,  to  '*  examine  as  a  candidate," 
may  be  open  to  exception ;  but  probably 
the  meaning  which  tne  prosecutor  desires 
to  convey  is,  that  he  was  told  that  after 
he  had  been  examined  by  the  college, 
the  college  would  not  elect  him,  although 
he  did  best  in  the  examination,  because 
he  was  a  Nonconformist.  Let  us  assume 
that  the  reason  given  for  the  intention 
not  to  elect  him,  if  he  did  best,  was  a 
reason  not  warranted  by  law.  StiU  it 
seems  that  he  must  give  some  sort  of 
reason  for  believin^^  that  otherwise,  and 
independently  of  this  wrong  reason,  he  is 
entitled  to  what  he  asks  for,  or,  in  other 
words,  that  the  wrong  view  of  the  law 
taken  by  the  college  is  a  wrong  to  him. 

This  is  a  proceeding  to  redress  a  per- 
sonal grievance ;  and  unless  there  is  some 
sort  of  evidence  that  a  personal  griev- 
ance has  been  suffered,  it  is  not  our  duty 
to  correct  by  mandamus  a  theoretictJ 
mistake  in  law  on  the  part  of  Hertford 
College,  even  if  we  thought  they  had 
made  it. 

Take  a  case  strictly  analogous,  but  free 
from  the  disturbing  influence  which  the 
question  of  doctrinal  tests  appears  to 
exercise  over  many  minds.  Suppose  the 
case  of  a  candidate  for  a  fellowship,  of  un- 
questioned intellectual  eminence  among 
his  fellow  candidates,  but  believed, 
wrongly  if  you  please,  to  have  some 
grave  disqualification  of  another  sort, 
social,  moral,  or  religious — brutality  of 
manners,  extreme  profligacy,  or  op^ 
avowed  disbelief  in  the  foundations  of  all 
religion — and  that  such  a  man  were  told 
that  whatever  examination  he  passed  the 
college  would  not  elect  him ;  could  such 
a  man  decline  the  examination,  dispense 
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with  any  proof  of  his  independent  fitness, 
and  come  for  a  mandamus  to  vacate  the 
election  of  a  perfectly  fit  person  on  the 
ground  of  proof,  conclusive  if  you  will, 
that  there  had  been  a  total  misi^e  as  to 
the  existence  of  his  own  sapposed  dis- 
qualification ?  Surely  not.  But  the  case 
of  such  a  man  is  in  principle  really  the 
case  of  the  prosecutor. 

Furthermore,  it  is,  as  we  have  said, 
quite  plain,  that  if  the  prosecutor  had 
passed  the  best  intellectual  examination 
the  college  were  not  bound  ipso  facto  to 
elect  him.  If,  indeed,  a  man  could  shew 
a  good  ground  for  believing,  as  it  is 
quite  possible  he  might,  that  he  had 
passed  the  best  examination,  that  he  had 
no  moral  or  social  disquaUfication,  but 
that  the  college  had,  nevertheless,  re- 
fused to  elect  him  from  motives  wrong, 
illegal  or  corrupt,  he  would  not  be  with- 
out a  remedy ;  but  his  remedy  would  be, 
not  mandamus,  but  appeal  to  the  visitor. 
Not  mandamus,  because  a  Court  of  law 
can  deal  only  with  the  acts  not  the 
motives  of  the  actors ;  and  if  the  electors' 
acts  were  legal,  as  where  a  discretion  is 
left  to  them,  and  they  act  within  it,  man- 
damus is  inapplicable.  It  has  been  sne- 
geeted  that  the  power  of  the  visitor  would 
be  also  an  inapplicable  remedy  because 
it  can  be  exercised  only  in  respect  of 
those  who  are  already  members  of  the 
college.  For  this  proposition  the  case  of 
The  King  and  The  Queen  v.  8t,  JohvUs 
College,  Oxford  (3)  was  cited  in  the  ar- 
gument. But  when  that  case  is  looked 
at  it  will  be  seen  that  there  is  no  deci- 
sion of  the  Court,  as  reported  in  4 
Modem ;  and  the  language  cited  to  us  is 
the  language  of  counsel.  It  is  certainly 
true  that  Lord  Holt  is  made  to  say,  in  the 
report  of  the  case  in  the  volume  which 
bears  the  name  of  his  reports  (Holt,  p. 
437),  that  a  visitor  has  no  jurisdiction 
over  a  scholar  till  he  is  admitted.  The 
case  is  distinguishable,  for  an  ascertained 
and  definite  private  right  of  property  in 
the  Mayor  of  Bristol  had  been  there  in- 
terfered with  by  the  college.  But,  at 
any  rate,  the  case  stands  alone  and  has 
not  been  followed,  while  there  are  cases 
directly  in  point,  and  of    great  weight, 

(3)  4  Mod.  368. 
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B. 
which  shew  that  the  authority  of  the 
visitor  is  as  complete  over  admissions  to 
fellowships  as  over  amotion  from  or  de- 
privation of  them.  Such  is  the  case  of 
St.  John's  OollegCy  CamhridgeY.  Toddington 
(4),  from  the  historical  collections  of 
Rushworth.  The  form  of  the  proceed- 
ing was  prohibition.  The  college  sought 
to  prohibit  the  Bishop  of  Ely  &om  pro- 
ceeding to  hear,  as  visitor,  an  application 
against  them  at  the  suit  of  a  rejected 
candidate.  After  long  and  repeated  ar- 
gument the  rule  was  discharged ;  and  in 
the  elaborate  judgment  of  Lord  Mans- 
field he  lays  down  the  proposition  in 
terms  that  the  bishop,  as  visitor,  was 
judge  of  such  a  complaint,  and  that  his 
jurisdiction  was  "most  evident."  And 
with  him  entirely  agreed  Sir  Thomas 
Denison  and  Sir  Michael  Foster.  Li  the 
case  of  The  King  v.  The  Warden  of  All 
Souls,  Oxford  (5),  which  was  an  applica- 
tion  for  a  mandamus  to  the  college  at 
the  suit  of  a  rejected  candidate,  the  very 
point  is  taken  that  though  amotion 
and  correction  belong  to  the  visitor, 
admission  and  refusal  do  not.  But  it  is 
taken  only  to  be  overruled  by  the  whole 
Court. 

Li  the  case  of  Ex  parte  Wrangham  (6), 
there  was  an  appeal  to  the  Lord  Chan- 
cellor as  visitor  of  Trinity  Hall,  Cam- 
bridge,  on  the  part  of  a  rejected  candi- 
date. Lord  Loughborough  heard  and 
decided  the  appeal  without  question  as 
to  his  jurisdiction  on  this  point,  though 
he  seems  to  have  doubted  at  tiiat  time 
whether  the  Lord  Chancellor  were  the 
proper  minister  to  exercise  the  visitato- 
rial power  of  the  Crown.  Li  the  case  of 
The  King  v.  The  Master  and  Fellows  of 
St.  Catherine's  Hall,  Oamhridge  (7),  there 
was  an  application  to  the  King's  Bench 
for  a  mandamus  to  the  college  to  declare 
a  particular  fellowship  vacant,  and  to 
proceed  to  a  new  election.  Lord  Kenyon 
refused  the  rule  on  the  express  ground 
that  the  Lord  Chancellor  was  the  visitor, 
and  that  tiie  jurisdiction  over  such  a 

(4)  1  Burr.  168;  s.  c  1  Bum's  Eccl.  Law,  ed. 
1842. 
(6)  T.  Jones,  174. 

(6)  2  Ves.  jun.  609. 

(7)  4  Term  Kep.  233. 
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matter  was  with   the  yisitor,   and  not 
with  the  Conrtg  of  law. 

It  is  useless  to  multiply  cases  after  an- 
thorities  snch  as  these.  It  might  be  done, 
however,  and  I  abstain  from  it  only  be- 
cause the  contention  on  the  part  of  the 
prosecutor  is  new,  and  seems  unfounded. 
Certainly  at  one  time  of  my  life  I  was 
£Ebmiliar  with  appeals  to  the  visitors  of 
colleges  by  rejected  candidates  to  reverse 
the  results  of  elections;  and  perhaps  I 
may  be  forgiven  for  saying  that  the  col- 
lege of  which  I  was  a  fellow  was  ordered, 
while  I  was  one,  by  the  visitor  to  admit, 
and  did  admit,  to  a  fellowship,  a  gentle- 
man whom  the  college  had  rejected  upon 
grounds  which  the  visitor,  the  Bishop  of 
Exeter,  deemed  insufficient,  and  against 
which  the  rejected  candidate  successfully 
appealed. 

If  from  cases  of  admission  and  refusal, 
we  turn  to  cases  of  amotion  from  fellow- 
ships, the  books  are  really  full  of  cases 
in  which  the  Courts  have  refused  to 
interfere,  and  have  remitted  the  applicant 
to  the  visitor. 

It  is  true  that  in  cases  of  this  sort  the 
applicant  had  been  a  member  of  the  college ; 
in  the  case  before  us,  and  in  like  cases,  he 
desires  to  become  one.  But  in  neither 
class  of  case  is  he  b,  member  at  the  time 
of  the  application,  and  we  are  unable  to 
see  that  the  distinction  in  fact  makes  any 
difference  in  principle.  There  are  cases 
no  doubt,  of  which  The  Queen  v.  St. 
Peter* 8  College^  Cambridge  (8),  is  an  ex- 
ample, where  the  question  arising  on  a 
pure  point  of  law,  as  a  right  to  nominate 
entirely  apart  from  the  statutes,  the  col- 
lege being  indi£ferent,  the  machinery  of 
mandamus  has  been  used  for  the  purpose 
of  trying  title,  but  such  cases  in  no  way 
interfere  with  the  principle  just  laid  down. 
There  are  cases  also,  no  doubt,  in  which 
the  Court  has  granted  a  rule  when  the 
existence  of  a  visitor  is  left  in  doubt,  in 
order  to  see  upon  the  return  whether 
they  have  jurisdiction  or  not. 

It  has  been  argued  that  in  this  case 
the  appeal  to  the  visitor  would  be  nu- 
gatory, because  the  Chancellor  of  Oxford 
IS  the  visitor  appointed  by  the  statutes, 
and  he  has  already,  under  the  same  sta- 

(8)  9  Law  J.  Rep.  Q.B.  321. 


[N.S. 

tutes,  sanctioned  the  conditions  of  do- 
nation,  which  it  is  contended  are  illegal 
If,  however,  the  visitor  have  jurisdiction, 
and  if  the  reasons  given  by  Lord  Mans- 
field in  8L  John* 8  Uollege,  Cambridge,  v. 
Toddington  (4)  for  confining  college  dis- 
putes to  college  tribunals  are,  as  we  think 
they  are,  still  strong  and  cogent,  this  is 
no  argument;  and  it  is,  moreover,  reason- 
ably certain  that  the  chancellor  would 
hear  the  matter  argued  in  a  judicial 
spirit,  uninfluenced  by  any  previous  opi- 
nion of  his  own,  and  probably  with  Uie 
assistance  of  some  eminent  lawyer  as  his 
assessor.  In  this  respect  also,  therefore, 
we  think  that  the  prosecutor  has  not  fol- 
lowed the  proper  course,  and  that  the 
particular  circumstances  of  this  case  are 
an  answer  to  his  application. 

The  further  point  has  been  made  that 
the  office  is  full,  and  that  therefore  if  the 
writ  goes  the  college  cannot  obey  it.  It 
has  been  answered  that  this  would  indeed 
be  so  if  the  office  were  the  proper  subject 
of  a  quo  warrwnto ;  but  that,  as  it  is  not,  it 
follows  that  mandamus  lies.  For  that 
proposition  no  authority  is  cited  in  the 
Court  below  except  The  Queen  v.  8i^ 
Martin  in  the  Fields  (9).  But  that  de- 
cides nor  such  proposition ;  it  decides  only 
that  where  an  office,  to  which  quo  war- 
ranto applies,  is  full,  mandamus  will  not 
be  granted.  The  converse  of  that  pro- 
position is  not  necessarily  implied  in  the 
decision  of  the  CouH ;  and  the  expressions 
of  the  judges  in  the  case  of  The  King 
V.  The  Mayor  of  Cambridge  (10),  The 
King  v.  The  Corporation  of  Bedford  Levd 
(11)  and  The  King  v.  The  Churchwardens 
of  8t,  Pa/ncras  (12)  (each  of  these  oases 
decided  with  expressions  of  doubt  and  on 
their  own  particular  circumstances)  by  no 
means  warrant  the  unqualified  proposi- 
tion laid  down  in  the  Court  below  by  my 
brother  Lush  that  "  where  mto  warranto 
does  not  lie  mandamus  is  the  only  re- 
medy." Probably  the  expressions  6f  Sir 
Hugh  Hill  in  the  case  of  In  re  Barlow  (13) 
are  a  more  correct  statement  of  the  law, 

(9)  17  Q.B.  Rep.  140;  s.  c.  20  Law  J.  B«P^ 
Q.B.  423. 

(10)  4  Burr.  2008. 

(11)  6  East,  856. 

(12)  1  Ad.  &  E.  80. 

(13)  30  Law  J.  Rep.  Q.B.  271. 
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«  unless  the  Conrt  can  see  clearly  that 
there  is  another  remedy  eqaally  conye* 
nient,  beneficial,  and  efEectoal,  the  writ  of 
mandamus  willbe  granted,  provided  the  ciV' 
cumstances  are  sudi  in  other  respects  aa  to 
warrant  the  panting  of  the  writ.*^  To 
the  proposition  thus  limited  we  should 
without  difficulty  assent,  but  in  this  case 
the  circumstances  ai'e  not  such  as  to 
warrant  the  granting  of  it. 

On  the  point  that  the  office  is  full,  and 
that  this  is  of  itself  an  answer  to  the  ap- 
plication for  the  mandamus,  as  an  abstract 
point  of  law,  the  cases  and  the  dicta  are 
conflicting.  Basset's  Case  (14)  is  cited  in 
Viner,  Mandamus,  r.  13,  for  the  proposi- 
tion (which,  when  looked  at,  it  hardly 
sustains)  that  it  is  no  good  return  that 
the  office  is  full ;  while  on  the  other  hand 
the  judgments  of  Lord  Macclesfield  and 
Eyre,  J.,  in  Sir  Gilbert  Heathcote*s  Case 
(15)  seem  to  assume  that  mandamus  will 
not  be  granted  where  an  office  is  full  of  a 
candidate  properly  qualified.  We  should, 
however,  agree  with  the  Court  below  in 
their  conclusion  on  this  point  if  we  agreed 
with  their  premises.  If  the  election  of 
Mr.  Maude  were  absolutely  null,  if  the 
election  had  been  merely  colourable,  we 
should  be  prepared  to  hold  that  the  cir- 
cumstances of  its  having  taken  place  in 
fact,  and  of  the  candidate  being  accident- 
ally well  qualified,  might  be  disregarded ; 
and  that,  as  there  had  been  in  law  no 
election,  mandamus  ought  to  go  to  compel 
the  college  to  hold  one.  But  this  is  not 
in  our  judgment  the  true  view  of  the  case. 
It  is  on  all  hands  conceded  that  the 
Courts  have  no  power  to  compel  the 
election  of  a  particular  person,  and  that 
the  discretion  of  the  college,  as  to  electing 
this  candidate  or  that,  is  left  by  the  sta- 
tutes absolute.  '*  Such  persons  as  they 
shall  deem  to  be  most  deserving  to  be 
fellows  of  the  college  and  best  quaMed 
to  promote  its  interests  as  a  place  of  re- 
ligion, learning  and  education,"  are  the 
words  which  ascertain  the  duty.  But  this 
is  not  a  legal  duty,  nor  have  the  Courts  the 
power  to  enforce  it.  It  is  a  moral  duty,to 
the  discharge  of  which  the  conscience  is 


(H)  Siderfin,  286. 
(16)       - 
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bound,  and  which  there  is  no  reason  to 
doubt  has  been  discharged  in  the  colleges 
of  the  universities  since  the  passing  of 
the  University  Tests  Act,  and,  in  r^er- 
ence  to  its  provisions,  with  honour  and 
integrity.  But  the  election  being  thus 
discretionary,  and  no  legal  consequence 
of  the  result  of  the  examination,  the  cases 
cited  to  us,  in  which  it  has  been  held 
that  the  exclusion  of  a  qualified  candidate 
(who,  in  certain  events,  would  have  had 
a  l^al  right  of  election)  makes  the  sub- 
sequent election  null  and  void,  have  no 
application.  And  in  this  sense,  and  with 
these  qualifications,  we  think  that  the 
office  being  full  is  another  answer  to  this 
proceeding. 

It  has  been  said  that  this  line  of  rea- 
soning seems  to  shew  that  even  the  "  sub- 
sisting" colleges,  those  to  which  in  its 
terms  the  University  Tests  Act  applies, 
may  evade  its  provisions  with  impunity, 
at  least  as  regards  any  interference  of  the 
Courts  of  law.  They  may;  as  other 
men  may  evade  plain  duties  which  bind 
in  honour  and  in  conscience,  if  they  hold 
their  peace  and  disregard  clear  moral  ob- 
ligation. It  is  not  lightly  to  be  supposed 
that  bodies  of  educated  men  will  unite 
in  dishonourable  and  unconscientious 
courses ;  but  if  such  things  often  happened, 
there  can  be  no  doubt  that  Parliament 
would  not,  as  it  ought  not,  to  hesitate  to 
turn  a  moral  obligation  disregarded  into 
a  legal  one  which  could  be  enforced. 
That  is  no  reason,  however,  why  a  Court 
of  law  should  do  what  Parliament  has 
deliberately  abstained  from  doing.  We 
may  refer  with  entire  agreement  to  the 
instructive  judgment  of  Lord  Lough- 
borough, in  the  case  already  cited,  for 
strong  reasons  of  sense  and  convenience, 
why  we  should  not  even  desire  to  bring 
questions  relating  to  college  fellowships 
under  the  jurisdiction  of  Courts  of  law. 
For  these  reasons,  then,  upon  the  &cts  of 
this  particular  case,  we  think  there  is  no 
ground  for  issuing  the  mandamus.  The 
prosecutor  was  not  refused  examination, 
he  did  not  place  himself  in  a  condition  to 
claim  more  of  the  college  than  the  college 
had  ofiered ;  if  he  had,  and  if  they  had 
improperly  refused  him,  his  wrong  would 
be  one  corrigible  by  the  visitor  and  not 
by  the  Courts  of  law ;  and  in  the  sense 
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in  which  we  have  explained  it  the  plenartj 
of  the  office  is  an  answer  to  the  writ. 

Sach  are  the  reasons,  apart  from  the 
broader  qnestions  raised  and  decided  in 
the  Court  below,  which  have  led  ns  to 
differ  from  the  conclusion  of  that  Court. 
But  the  case  fairly  raises  those  broader 
questions,  and  we  proceed  to  give  judg- 
ment on  them.  Besides  the  duty  of  not 
encouraging  doubts  on  an  important 
practical  matter  which  we  do  not  in  any 
degree  share,  these  questions  are  raised 
bv  the  return,  thej  were  argued  and  de- 
cided in  the  Court  below,  they  were 
elaborately  argued  before  us,  and  if  this 
case  should  go  further  it  may  be  essential, 
for  the  guidance  of  the  college  in  this 
very  election,  that  they  should  be  decided. 

The  questions  are  two — 

1.  Does  the  University  Tests  Act  bind 
Hertford  College  proprio  vigore?  2.  Is 
Hertford  College  made  subject  to  the 
University  Tests  Act  by  the  provisions  of 
the  Hertford  College  Act  ? 

Upon  the  first  point  the  Judges  below 
diffiared.  My  brother  Mellor  held  that 
the  University  Tests  Act  did  govern  Hert- 
ford  College  proprio  vigore ;  my  brother 
Lush  held  that  it  did  not.  On  this  point 
we  agree  with  my  brother  Lush.  Hert- 
ford College  was  not  a  subsisting  college 
when  the  University  Tests  Act  passed; 
and  it  is  to  subsisting  colleges  in  terms 
that  the  third  section  of  the  Act,  and  as 
far  as  the  imposition  of  tests  is  concerned 
the  whole  Act,  is  carefully  confined.  It 
is  said,  indeed,  by  my  brother  Mellor, 
that  ''  it  could  never  have  been  intended 
by  Parliament  that  the  repeal  of  the  re- 
strictions, tests  and  disabilities  effected 
by  the  University  Tests  Act  should  be 
limited  to  existing  colleges  and  existing 
endowments."  We  are  not,  however,  con- 
cerned with  what  Parliament  intended,  but 
simply  with  what  it  has  said  in  the  statute. 
The  statute  is  clear,  and  the  parliamen- 
tary history  of  a  statute  is  wisely  inad- 
missible to  explain  it,  if  it  is  not;  but 
in  this  case,  if  it  could  be  referred  to,  it 
would  appear  beyond  all  controversy, 
ParliamerUum  voluisse  qiiod  dicit  lex. 

We  are  clearly  of  opinion  that  the  Uni- 
versity Tests  Act  does  not  of  itself  pre- 
vent the  creation  in  the  universities  of 
fresh  colleges,  the  endowments  of  which 


may  be  confined  to  the  members  of  a 
particular  religious  communiiy. 

It  does  not,  indeed,  appear  to  have  been 
the  intention  of  Parliament  that  no  en- 
dowments should  be  allowed  to  be  created 
in  colleges  which  might  be  founded  after 
the  passing  of  the  University  Tests  Act 
in  fiftvour  of  particular  forms  of  religions 
belief.  The  Act  provided  that  the  mshes 
of  founders  expressed,  speaking  generally, 
centuries  ago,  should  not  now  prevail  m 
a  state  of  things  altogether  different, 
which  could  not  have  been  foreseen,  and 
which  might,  possibly  at  least,  have  mo- 
dified the  expression  of  their  wishes.  Bnt 
it  was  to  "  subsisting  colleges  "  only  that 
its  operation  was  expressly  confined.  The 
statute,  as  we  have  said,  is  clear,  and  we 
are  satisfied  that  in  thus  construing  its 
language  we  are  following  its  spirit,  and 
effecting  its  real  object. 

In  considering  the  second  question  it 
is  important  to  bear  in  mind  the  parti- 
cular circumstances  of  the  creation  of 
Hertford  College,  which  in  the  earlier 
part  of  this  judgment  we  have  set  out  in 
detail.  It  is  formed  in  part  out  of  an 
institution  which  was  a  **  subsisting  col- 
lege "  within  the  meaning  of  the  Univer- 
sity Tests  Act,  and  the  buildings  and  en- 
dowments of  that  institution  are  part  of 
the  endowments  of  Hertford  Coll^^.  It 
is  carefully  provided  by  the  3rd  and  4th 
sections  of  the  Hertfoid  College  Act  (37 
and  38  Vict.  c.  55)  that  endowments  he- 
longing  to,  and  holders  of  office  in,  the 
old  institution  shall  remain,  on  being 
transferred  to  the  new  institution,  snh- 
ject  to  the  same  legislation  which  woold 
have  governed  them  if  they  had  still  be- 
longed to,  and  held  offices  in,  the  old. 
To  these  endowments,  therefore,  and  to 
the  persons  who  held  in  the  new  college 
the  emoluments  which  proceed  from  these 
endowments,  the  University  Tests  Act 
undoubtedly  applies.  Such  persons  can- 
not be  required  in  the  words  of  the  Act 
"  to  belong  to  any  specified  church,  sect 
or  denomination.'*  Furthermore,  as  the 
college  statutes  and  the  Hertford  CoUe^ 
Act  do  not  either  of  them  authorise  in 
terms  the  imposition  of  any  tests  in  re- 
spect of  the  30,000Z.  which  is  mentioned 
in  the  preamble  and  dealt  with  in  the 
second  section  of  the  Act^  it  is  clear,  at 
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least  at  present,  tliat  no  test  coald  be  im- 
posed bj  the  college  in  respect  of  offices 
endowed  out  of  that  sum  without  some 
alteration  of  the  langoage  both  of  the 
Act  and  of  the  statutes  of  the  college 
(16).  Bat  the  question  before  us  does 
not  arise  as  to  any  such  office.  It  arises 
in  respect  of  an  office  created  and  en- 
dowed after  the  passing  both  of  the  Uni- 
versity Tests  Act  and  of  the  Hertford 
Ck>llege  Act,  and  it  is  contended  Uiat 
endowment  and  office  are  neyertheless 
both  within  the  provisions  of  the  latter 
Act,  because  the  13th  clause  of  the  Hert- 
ford College  Act  is  in  these  terms : ''  No- 
thing in  this  Act  contained  shall  be  con- 
strued to  repeal  any  of  the  proyisions  of 
the  University  Tests  Act  of  1871." 

Now,  first  by  the  5th  section  of  the 
Hertford  College  Act,  the  college  may 
*'  make  such  regulations,  ordinances  and 
statutes  for  the  election  of  the  fellows 
thereof  as  to  them  shall  seem  meet,"  sub- 
ject, it  is  very  true,  "  to  any  Act  for  the 
time  bein^  in  force  for  the  government 
of  the  umversity  or  colleges  therein ;" 
that  is  to  say,  subject  to  the  law.  But 
we  have  said  already  that  the  University 
Tests  Act,  though,  no  doubt,  prospective 
and  for  all  time  as  to  the  university,  is 
not  prospective  in  regard  of  tests  as  to 
the  colleges,  except  such  colleges  as  were 
subsisting  therein  at  the  time  of  the  pass- 
ing of  the  Act. 

The  3rd  section  of  the  University  Tests 
Act  is  in  the  clearest  terms  prospective 
in  respect  of  any  office,  including  fellow- 
ships, in  any  college  sabsisting  at  the 
time  of  its  passing.  So  that,  while  it 
leaves  the  matter  open  as  to  any  possible 
future  colleges,  it  prevents  the  applica- 
tion of  any  test  to  any  endowment,  pre- 
sent or  future,  in  subsisting  colleges.  It 
therefore  is  not  a  statute  subject  to  which 
this  power  of  the  college  is  to  be  exer- 

(1 6)  Section  1 7  of  the  Hertford  College  Statutes 
enacts  that  '*  the  proyisions  contained  in  the  four- 
teen following  sections  of  these  Statutes  **  (which 
comprise  all  the  provisions  in  respect  of  the  elec- 
tion of  fellows,  and  contain  no  mention  of  tests) 
"  shall  apply  to  the  fellowships  already  founded, 
and  also  to  all  fellowships  wmch  may  be  hereafter 
founded^  so  far  as  such  provisions  shall  not  be  cr- 
pressljf  modified  by  the  terms  on  which  the  endow- 
ments of  such  fellowships  shall  be  accepted  by  the 
governing  body.** 
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oised.  The  proviso  in  the  5th  section  of 
the  Hertford  College  Act  prevents  in 
effect  the  exercise  of  this  power  in  re- 
spect to  old  offices  or  old  endowments; 
and  the  6th  section,  though  not  directly 
applicable  to  this  argument,  has  yet  an 
important  practical  bearing  on  the  ques- 
tion, as  shewing  that  with  regard  to  cer- 
tain statutes  the  control  of  the  Qaeen  in 
coancil  and  the  power  to  interpose  by 
either  House  of  Parliament,  is  carefully 
preserved. 

But  the  7th  section  is  still  more  im- 
portant. By  it  the  college  are  empowered 
'*  from  time  to  time  to  accept  such  gifts 
and  endowments  as  may  be  made  to  tihem 
for  the  endowment,  improvement,  estah' 
Ushment  and  maintenance  of  (inter  dl4a) 
"  fellowships  within  the  said  college,  and 
for  any  other  lawful  purpose,  upon  such 
terms  and  [conditions  as  may  with  the 
sanction  of  the  chancellor  of  the  said 
university  be  agreed  on  between  them 
and  the  said  donors."  It  is  in  respect  of 
a  fellowship  established  under  the  pro- 
visions of  this  clause,  as  to  the  endow- 
ment of  which  all  the  conditions  of  this 
clause  have  been  complied  with,  that  the 
question  before  us  has  arisen. 

It  is  very  probable  that  the  clause  was 
passed  witn  the  knowledge  that  what  has 
happened  was  about  to  happen,  and  for 
the  purpose  of  legalising  the  creation 
and  endowment  of  this  very  fellowship. 
Bat,  whether  this  is  so  or  not,  it  would 
be  difficult  to  find  apter  words  to  describe 
the  transaction  than  the  words  of  the 
clause,  which  college  and  donor  alike 
have  understood  as  authorising  them  to 
transact  it.  It  is  said,  however,  that  the 
18th  section  makes  the  transaction  nn^a- 
tory  and  unlawful,  incoiporates  the  Uni- 
versity Tests  Act  with  the  Hertford  Col- 
lege Act,  makes  the  college  a  subsist- 
ing college  within  the  University  Tests 
Act,  and  prevents  the  reception  by  it, 
though  otherwise  on  this  view  lawful,  of 
any  endowment  confined  to  the  members 
of  any  specified  church,  sect  or  denomi- 
nation.  This  would  be,  as  it  seems  to 
us,  to  pat  an  altogether  unreasonable 
and  strained  construction  on  a  section 
expressed  in  the  laoguage  of  the  13th 
section  here.  It  is  a  complete  and  suffi- 
cient answer  to  say  that,  as  the  new  col- 
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lege  and  the  new  offices  are  not  and  never 
were  subject  to  tbe  University  Tests  Act, 
none  of  the  clauses  of  the  Hertford  Col- 
lege Act  are,  according  to  the  interpret- 
ation we  have  put  upon  them,  consumed 
so  as  to  conflict  with  the  13th  section. 
But  it  is  also  true  that  there  is  enough 
in  the  history  of  the  foundation  of  Hert- 
ford College,  and  the  incorporation  into 
it  of  the  old  endowments  and  old  offices 
belonging  to  Magdalen  Hall,  to  explain 
the  general  saving  of  existing  rights 
effected  by  the  words  before  us.  The 
earlier  sections  of  the  Hertford  College 
Act  had  specially  dealt  with  these  matters, 
and  the  last  section  may  have  been  well 
added  to  secure  the  important  objects 
dealt  with  in  those  sections  ;  to  ascertain 
their  m^tning,  if  it  was  obscure ;  to  effect 
their  object,  if  the  language  of  the  sec- 
tibns  themselves  had  left  it  doubtful ; 
and  to  provide  that  jsuch  parts  of  the 
new  institution  as  had  been  subject  to 
the  old  law  should  so  remain,  notwith- 
standing their  forming  part  of  a  whole, 
which,  as  a  whole,  was  not  so  subject. 
Had  it  been  intended  to  incorporate  the 
University  Tests  Act  with  the  Hertford 
College  Act — ^a  sort  of  incorporation  of 
which  the  statute  book  affords  countless 
examples — there  are  words  familiar  to 
Tis  all  and  in  common  use  which  might 
have  been,  and  which  we  think  it  is  fair 
to  say  would  certainly  have  been,  used. 
And  no  example  was  given  us  in  which 
such  an  incorporation  of  one  statute  with 
another  had  been  held  to  be  the  effect  of 
such  language  as  this.  On  this  point, 
tlierefore,  we  differ  from  the  Court  below, 
and  are  of  opinion  that  the  University 
Tests  Act  does  not  affect  this  fellowship, 
through  the  Hertford  College  Act,  any 
more  than  it  does  by  it«  own  strength. 

For  all  these  reasons  we  are  of  opinion 
that  the  return  of  the  college  in  this  case 
is  good,  and  that  the  judgment  of  the 
Court  below  must  be  reversed. 

Judgment  reversed. 

Solicitors— WooUacott  &  Leonard,  for  the  prose- 
cution ;  Markby,  Tarry  &  Stewart,  for  the  de- 
fendant. 


[IN  THE  QIIEEN*S  BENCH  DIVISION.] 
1878     1 
June  24.}  Ex  parte  ni^Y^BK. 

Costs— Public  Health  Act,  1875  (38  ^ 
39  Vict,  c,  55),  ss.  176,  179  and  180- 
Lands  Clauses  Consolidation  Acts,  1845 
and  1869 — Compidsory  Taking  of  Lands 
— Assessment  of  Compensation — Costs  of 
Arbitration, 

An  a/rbitration  held  for  the  assessment  of 
compensation  in  respect  of  la/itds  taken  com- 
putsorily  by  a  local  board  by  virtue  of  the 
powers  of  the  Public  HeaUh  Act,  1S7 b,  it 
not  an  -arbitraiion  under  that  Act  wWtin 
sections  179  and  180,  but  is  regulated  hy 
th^  provisions  of  the  Lands  Clauses  Conso* 
lidation  Acts  incorporated  by  section  176. 
The  costs  of  such  o/rbitraHon  are,  therefore^ 
not  vn  the  discretion  of  the  arbitrator. 

This  was  a  rule  for  a  mandamus  to  the 
Master  to  tax  the  costs  of  the  applicant, 
Mr.  Rayner,  in  respect  of  an  arbitration 
between  himself  and  the  Local  Board  of 
Chelmsford. 

The  local  board  had  by  virtue  of  powers 
contained  in  the  Public  Health  Act  of 
1875  taken  certain  land  belonging  to 
Mr.  Rayner  for  sanitaiy  purposes.  The 
amount  of  compensation  to  be  paid  for 
such  land  was  not  agreed  upon  betwe^ 
the  board  and  Mr.  Bayner,  and  an  arbi- 
tration was  held  to  determine  it  before 
two  arbitrators  and  an  umpire,  the  resnlt 
of  which  was  an  award  iH  favour  of  Mr. 
Bayner  of  3,000Z.,  a  sum  larger  than  had 
been  offered  by  the  board,  the  latter 
having  in  fact  only  offered  a  nomin^  sum 
to  enable  the  real  value  to  be  assessed  in 
the  mode  which  they  desired,  namely,  by 
arbitration.  The  award  was  silent  as  to 
costs,  but  application  was  made  to  the 
Master  on  behalf  of  Mr.  Bayner  to  tax 
his  costs,  on  the  ground  that  he  was  en- 
titled to  them  under  the  Lands  Clauses 
Consolidation  Acts,  as  having  been 
awarded  a  larger  sum  than  that  offered 
by  the  board.  The  Master  refused,  hold- 
ing that  the  arbitration  was  one  under 
the  Public  Health  Act,  1875,  s.  180,  and 
not  under  the  Lands  Clauses  Consolida- 
tion Act,  and  that  consequently  tiie  costs 
were  in  the  discretion  of  the  arbitrators, 
who  had  not  awarded  them.    A  rule  M 
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for  a  mandamna  to  the  Master  to  tax 
haying  been  obtained,  on  the  ground  that 
the  proyisions  of  the  Lands  Glauses  Con- 
solidation  Acts  were,  in  reference  to  the 
compnlsoiy  taking  of  lands,  incorporated 
in  the  Pablic  He^th  Act  of  1875— 

TindaL  Atkinsoth  now  shewed  cause 
against  the  rule. — It  is  true  that  there  is 
an  incorporation  of  the  powers  conferred 
by  the  I^nds  Clauses  Consolidation  Acts 
as  to  taking  lands  compulsorilj  in  the 
Public  Health  Act,  1875,  but  that  incor- 
poration, though  enabling  local  boards  to 
take  lands,  does  not  extend  to  the  costs  of 
arbitrations  held  under  the  Public  Health 
Act,  where  it  is  necessary  to  assess  com- 
pensatation  for  lands  so  taken  in  such  a 
mode.  Section  34  of  the  Lands  Clauses 
Act  is  excepted,  for  section  179  following 
the  incorporation  section  applies  the  rule, 
placing  costs  in  the  discretion  of  the  arbi- 
trator, to  all  arbitrations  under  the  Act. 
The  applicant  here  is  therefore  not  entitled 
to  costs. 

Orantham  and  A.  P.  SUme^  in  support 
of  the  rule. — This  is  not  an  arbitration 
under  the  Public  Health  Act,  1875,  so  as 
to  fell  within  the  words  in  section  180. 
It  is  within  the  exception  in  section  179, 
being  a  case  "  where  the  mode  of  deter- 
mining the  amount  of  disputed  compen- 
sation is  specially  provided  for."  The 
compulsory  taking  of  lands  is  govemed 
entirely  hy  the  provisions  of  the  Lands 
Clauses  Consoliaation  Act,  1845,  which 
are  incorporated  expressly  by  section  176. 
Arbitr^ons  in  reference  to  other  matters 
under  the  Public  Health  Act,  1875,  are 
subject  to  the  provisions  in  sections  179 
and  180,  but  the  Legislature  has  thought 
it  best  to  leave  the  taking  of  lands  to  be 
regalated  by  the  Lands  Clauses  Act. 
There  are  numeroas  questions  of  compen- 
sation to  be  decided  as  arising  under  the 
Public  Health  Act,  1875,  such  as  appear 
from  seotioDS  22, 52, 61, 155, 228,  and  the 
rule  as  to  costs  in  section  180  applies  to 
these.  The  two  Acts  are  to  be  read  to- 
gether, and  the  manifest  intention  is  that, 
while  the  compensation  for  the  compul- 
sory purchase  of  lands  is  subject  to  the 
Lands  Clauses  Act,  the  provisions  of  the 
Public  Health  Act  itself  apply  to  com- 
pensation for  other  and  minor  matters 
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authorised  by  it.  Then  the  Act  of  1869, 
which  relates  to  nothing  but  the  taxation 
of  costs,  is  in  terms  incorporated,  shew- 
ing, as  is  contended,  that  the  intention 
was  that  costs  under  section  176  of  the 
Public  Health  Act,  1875,  should  be  dealt 
with  exactly  as  costs  under  section  34  of 
the  Lands  Clauses  Act,  1845. 

CocKBURN,  L.C.J. — I  think  that  this 
mle  must  be  made  absolute.  Power  has 
been  given  under  a  recent  Act  of  Parlia- 
ment  to  local  boards  to  take  lands  com- 
pulsorily,  when  before  that  Act  they  were 
not  empowered  so  to  do.  The  provisions 
relating  to  the  taking  of  lands  by  local 
boards  expressly  provide  that  the  Lands 
Clauses  Consolidation  Acts  shall  be  in- 
corporated in  the  statute  in  question, 
namely,  in  the  Act  of  1875,  and  if  it  stood 
there  this  case  would  present  no  difficulty, 
because  by  the  Lands  Clauses  Consolida- 
tion Act,  when  lands  are  taken  compul- 
sorily,  and  the  owner  chooses  to  adopt 
arbitration  as  the  mode  of  assessing  the 
amount  he  was  to  receive,  it  followed  that 
if  the  result  of  the  arbihntion  gave  him 
a  larger  sum  by  way  of  compensation  than 
had  been  offered  to  him,  he  was  entitled 
ex  jure  to  his  costs.  If  the  recent  legis- 
lation had  stopped  there,  I  should  feel  no 
difficulty,  as  the  lands  here  were  taken, 
and  the  compensation  awarded  was  large. 

But  then  it  is  said  that  the  effect  of 
the  statute  is  qualified  by  the  provisions 
inserted  after  the  incorporation  clause — by 
the  provisions,  that  is  to  say,  for  arbitra- 
tions taking  place  under  the  Act  itself. 
It  is  said  that  these  provisions,  if  they 
apply,  would  be  inconsistent  with  the 
contention  of  the  claimant  here,  becaase 
it  is  expressly  provided  that,  in  an  arbi- 
tration "  under  this  Act,"  the  costs  shall 
be  in  the  discretion  of  the  arbitrator. 

It  is  difficult  at  first  sight  to  reconcile 
the  apparent  differences  arising  upon  the 
two  sets  of  clauses.  But  when  the  matter 
is  looked  into  closely  it  becomes  plain 
enough. 

There  are  numerous  matters  which 
under  the  recent  legislation  may  be  re- 
ferred to  arbitration,  and  this  provision, 
therefore,  in  section  180  must  refer  to 
arbitrations  specially  provided  for  by  the 
Act,  and  not  to  arbitrations  as  to  the 
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taking  of  lands  under  the  Lands  Glauses 
Consolidation  Acts. 

It  was  intended,  I  think,  that  where 
lands  are  taken  compulsorUj,  the  pro- 
ceedings should  be  as  under  the  Lands 
Clauses  Consolidation  Acts,  and  costs 
should  follow  the  successful  establishment 
of  the  claim ;  and  that  in  other  cases  the 
proceedings  should  be  under  the  recent 
Act.  Li  the  present  case  I  think  that 
the  Acts  of  1845  and  1869  are  in  terms 
incorporated,  and  the  claimant  is  entitled 
to  his  costs. 

Mellob,  J. — At  first  I  was  rather  taken 
by  the  point  suggested  by  Mr.  Atkinson, 
but  upon  consideration  I  agree  with  my 
Lord,  that  the  claimant  is  entitled  to  his 
costs  by  virtue  of  the  Lands  Clauses  Act ; 
and,  therefore,  that  he  must  proceed  to  get 
his  costs  under  that  Act,  which  is  incorpo- 
rated for  that  purpose  in  reference  to  the 
taking  of  lands  compulsorily. 

Our  construction  does  not  prevent  the 
arbitrator  from  giving  costs  or  not  in 
other  arbitrations,  and  the  Master  will  in 
such  oases  still  tax  them  if  given,  for  I 
think  that  the  words  in  the  Act  of  1869 
are  large  enough  to  include  the  taxation 
of  all  arbitrations  by  the  Master. 

I  agree  in  thinking  this  rule  to  tax 
should  be  made  absolute. 

Lush,  J. — I  am  of  the  same  opinion. 
In  this  case  an  arbitration  was  held  in 
order  to  assess  the  value  of  lands  taken 
by  the  sanitary  board,  and  an  award  was 
made  giving  more  than  had  been  offered, 
a  result  which,  if  under  the  Lands  Clauses 
Consolidation  Acts,  would  entitle  the 
claimant  to  his  costs.  Under  the  Act  of 
1869  costs  in  all  cases  are  to  be  taxed  by 
the  Master. 

I  feel  no  doubt  that  the  Act  of  1875 
incorporates  all  the  provisions  of  the 
Lands  Clauses  Consolidation  Act  except 
section  127,  and  therefore  incorporates 
all  provisions  so  far  as  they  relate  to  the 
purchase  of  land.  Among  those  are  such 
as  give  the  right  to  the  owner  of  the  lands 
taken  to  have  the  compensation  settled 
by  a  jury  or  by  arbitration,  and  as  to 
costs  such  as  give  them  as  of  right  when 
the  sum  awarded  exceeds  the  sum  offered. 
That  is  exactly  this  case,  and  the  claimant 


is  entitled  to  costs.  The  difficulty  felt  bj 
the  Master  arose  on  section  180  of  the 
Act  of  1875,  but  section  179  says,  "Ex- 
oept  when  the  mode  of  determining  the 
amount  of  compensation  is  specially  pro- 
vided for,  the  mode  there  given  shall  he 
adopted."  Here,  however,  it  is  specially 
provided  for,  and  section  180  must  refer 
to  all  the  new  rights  to  compensation 
given  xmder  the  sections  of  the  Act  of 
1875,  to  which  we  have  been  referred. 

This  construction  makes  the  sections 
consistent  one  with  another  and  intelli- 
gible. I  therefore  agree  that  the  rale 
should  be  made  absolute. 

Btde  ahsohUe, 


Solicitors — Colljrer-Bristow  &  Co.,  for  claimant ; 
Whites,  Renard  &  Co.,  agents  for  A.  Meggj, 
Chelmsford,  for  local  board. 


[IN   THE  DIVISIONAL   COURT   FOB  THE 
Q.B.,  C.P.  AND  EXCH.  DIVISIONS.] 

1878.  1  FIELD  V.  THE  GREAT  NOBTHIEN 
July   15.  J  BAILWAT  COMPANY. 

Costs — Practice  of  Taxing  Office — Judi- 
catwre  Act  (Rules  of  Oourty  1875,  Ordffr 
LV,) — Costs  to  follow  the  Event — VercUci 
on  Second  Trial  carries  Costs  of  prevunu 
Trial. 

Where  plaintiff  recovers  a  verdict^  and 
a  new  trial  is  ordered  on  the  ground  of  ex^ 
cessive  damiages,  in  which  new  trial  plaintiff 
again  obtains  a  verdict  in  his  favour,  the 
second  verdict  is  the  "  event,'*  vnthin  the 
meaning  of  Order  LV,,  which  the  costs  of 
the  whole  action  are  to  foUow,  including  the 
costs  of  the  abortive  first  trial. 

This  was  an  action  for  damages  for  per- 
sonal injuries  caused  to  the  plaintiff  by 
the  defendants'  negligence.  At  the  first 
trial  on  the  14th  of  December,  1876,  be- 
fore  Cleasby,  B.,  the  negligence  was  not 
disputed,  and  plaintiff  recovered  a  verdict 
for  750Z.  On  the  21st  of  December,  1876, 
a  rule  was  obtained  in  the  Exchequer 
Division  for  a  new  trial,  on  the  ground  of 
excessive  damages ;  and  on  the  20th  of 
June,  1877,  this  rule  was  ordered  to  be 
made  absolute,  unless  the  plaintiff  would 
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consent  to  *  rednce  the  damages  to  3752. 
Nothing  was  ordered  as  to  costs,  except 
that  the  costs  of  the  mle  were  to  be  costs 
in  the  cause.  The  plaintiff  refased  to 
accept  the  terms  offered  in  the  rule ;  and 
at  the  new  trial  on  the  12th  of  February, 
1878,  before  Huddleston,  B.,  he  reco- 
vered a  verdict  by  consent  for  4:901,  On 
plaintiff  taking  in  his  costs  for  taxation, 
the  Master  taxed  his  costs  for  one  trial 
only  (including  the  costs  of  the  rule), 
and  disallowed  altogether  his  costs  of  the 
first  trial,  in  accordance  with  the  usual 
practice  of  the  taxing  office.  Plaintiff 
then  took  out  a  summons  calling  upon 
the  Master  to  review  his  taxation,  which 
was  heard  on  the  27th  of  June  b 
Gleasby,  B.,  and  by  him  dismissed  wii 
costs. 


ith 


Bigham  now  moved,  on  behalf  of  the 
plaintiff,  that  Gleasby  B.'s  order  dismis- 
sing the  summons  should  be  set  aside. 
Prior  to  the  Judicature  Act  costs  of  abor- 
tive proceedings  were  not  costs  in  the 
cause ;  and  a  plaintiff  who  obtained  a 
verdict  in  a  second  trial  did  not  get  his 
costs  in  the  first  trial,  if  the  verdict  in  the 
first  trial  had  been  set  aside.  But  by 
Order  LV.  of  the  Rules  of  Court,  1875, 
costs  of  any  action  tried  before  a  jury 
are  to  "follow  the  event."  It  has  more- 
over been  decided  by  the  Court  of  Appeal 
in  Oreen  v.  Wright  (1)  that  the  costs 
which  follow  the  event  are  "  the  costs  of 
all  proceedings  incident  to  the  litigation." 

Meadows  White,  for  the  defendants. — 
Gleasby,  B.,  from  whom  this  appeal  is 
brought,  had  presided  at  the  first  trial, 
and  had  also  formed  part  of  the  Court 
which  g^nted  the  mle  and  made  the 
rule  absolute.  This  is  properly  a  ques- 
tion that  ought  to  be  decided  by  the  rules 
recognised  in  the  taxing  office,  and  is  not 
affected  by  the  Judicature  Act.  In  cases 
of  this  sort,  even  prior  to  the  passing  of 
that  Act,  a  successful  plaintiff  was  always 
entitled  to  get  his  "  costs  of  the  cause," 
which  then  as  now  abided  the  result  of 
the  trial.  But  the  Taxing  Master  always 
excluded  from  taxation  the  costs  of  a 
former  trial,  when  the  first  verdict  had 

(1)  46  Law  J.  Rep.  C.P.  427  ;  s.  c.  Law  Rep.  2 
C.P.  Div.  364. 


been  set  aside.  This  was  the  universal 
practice  of  the  taxing  office,  pursuant  to 
rule  54  of  the  General  Rules  of  Hilary 
Term,  1853,  and  it  remains  in  force  unless 
expressly  altered  by  the  Judicature  Act. 
See  the  Judicature  Act  of  1875,  section 
21,  and  the  Note  at  the  head  of  the  Rules 
of  Court.  When  the  rule  for  a  new  trial 
was  granted  nothing  was  said  about  costs. 
This  is  like  the  case  of  an  unsuccessful  in- 
terlocutory application  when  nothing  is 
ordered  as  to  costs ;  then  each  party  bears 
his  own  costs,  whichever  succeeds  in  the 
ultimate  result  of  the  action.  Or,  again, 
suppose  a  case  in  which  one  party  suc- 
ceeds in  some  important  issue,  but  the 
other  party  on  the  chief  event,  then  the 
costs  can  only  be  distinguished  in  accord- 
ance with  tne  rules  recognised  in  the 
taxing  office. 

Kellt,  C.B. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  his  costs  of  the  first 
trial.  It  is  quite  true  that  according  to 
the  old  practice  the  costs  of  the  first  trial 
would  have  been  thrown  away,  and  it  is 
also  true  that  the  old  practice  still  pre- 
vails unless  it  has  been  altered  by  the  Ju- 
dicature Act.  The  only  question  is, 
whether  Order  LV.  of  the  Rules  of  Court, 
1875,  has  not  altered  the  practice.  That 
Order  says  that,"  where  any  action  is  tried 
by  a  jury,  the  costs  shall  follow  the  event, 
unless  the  Judge  ....  shall  otherwise 
order."  Now  in  this  case  no  order  was 
made  by  the  Judge  at  either  trial.  The 
question  therefore  simply  resolves  itself 
into  the  proper  construction  of  the  words 
"  costs  shall  follow  the  event."  I  grant 
that  the  first  trial  was,  in  one  sense, 
abortive,  but  can  it  be  said  to  have  had 
no  event  ?  Surely  "  event '!  means  the 
final  conclusion  of  the  litigation.  We 
must  remember  that  this  Order  was  in- 
tended to  put  an  end  in  the  future  to  all 
disputes  about  costs,  by  giving  them  to 
the  successful  party  in  a  jury  trial,  un- 
less the  Judge  thinks  it  his  duty  to  inter- 
fere. It  is  the  evident  object  of  the 
Legislature  that  the  party  who  recovers 
a  verdict  shall  have  his  whole  costs  from 
be^nnine  to  end,  from  the  issuing  of  the 
wnt  to  the  final  judgment.  So  much  for 
the  construction  of  Order  LV.  But 
Green  v.  Wright  (1)  is  a  clear  authority 
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of  the  Oonrt  of  Appeal  in  &Yoiir  of  this 
construction — that  the  "event"  upon 
which  costs  depend  is  the  event  of  the 
latter  of  two  trials,  which  governs  the 
costs  of  both.  In  that  case  we  have  the  dis- 
tinct judgments  of  Lord  Coleridge,  G.  J.  and 
Bramwell,  L.J. ;  and  though  Brett,  L.J., 
in  delivering  his  opinion  used  some  words 
which  are  rather  obscure,  they  are  to  be 
explained  hy  looking  at  the  whole  tenour 
of  his  judgment.  In  Green  v.  Wright  (1) 
the  plaintiff  had  been  nonsuited  in  the 
first  trial.  But  this  case  is  stronger  than 
that,  for  here  the  plaintiff  has  been  in 
the  right  throughout.  He  refused  to  have 
his  da^iages  reduced  by  one-half,  and  the 
event  justified  his  refusEil.  Equally  upon 
the  construction  of  Order  LV.  and  upon 
the  authority  of  Green  v.  Wright  (1)  I 
am  of  opinion  that  the  plaintiff  ought  to 
get  his  costs  of  both  trials. 

Mellob,  J. — I  am  of  the  same  opinion, 
notwithstanding  the  arguments  of  Mr. 
White.  I  think  that  the  words  of  Order 
LV.  of  the  Rules  of  Court,  1875,  are  con- 
clusive, especially  as  interpreted  by  the 
Court  of  Appeal  in  Green  v.  Wright  (1). 
Under  the  old  practice  costs  went  in  a 
variety  of  different  ways  in  the  case  of  a 
new  trial.  The  object  of  Order  LV.  is  to 
introduce  uniformity;  and  we  should  be 
leaving  all  the  old  mischiefs  open  if  we 
did  not  so  interpret  it.  Except  in  jury 
cases,  the  Judge  has  now  an  absolute  dis- 
cretion as  to  costs;  but  in  jury  cases, 
unless  the  Judge  interferes,  the  successful 
party  is  to  have  his  costs,  i.e.,  the  entire 
costs  of  the  litigation.  I  can  see  no  distinc- 
tion between  this  case  and  that  of  Green 
V.  Wright  (1),  which  is  binding  upon  us. 
I  cannot  recognise  the  suggested  analogy 
of  interlocutory  applications.  The  costs 
of  the  first  trial  form  part  of  the  necessary 
costs  of  the  action.  The  first  trial  was 
but  one  stage  in  a  course  of  litigation 
which  finally  resulted  in  favour  of  the 
plaintiff. 

Order  dismissing  the  summons  set 
aside  with  costs. 


Solicitors — Chester  &  Co.,  agents  for  Wright, 
Stocklej  &  Co.,  Liyerpool,  for  plaintiff;  John- 
ston, Farqohar  &  Leech,  for  defendants. 
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Practice — Nonsmt — Appeal — New  Tried 
— Gourt  of  Appeal — Jurisdiction — Order 
XL.  Bule  4. 

Where  a  plaintiff  has  been  nonsuited  ai  (he 
conclusion  of  his  case,  the  appeal  must  be  by 
applioation  to  a  Divisional  Gourt  for  a  new 
trial,  unless  the  nonsuit  has  been  entered 
upon  admitted  facts. 

Where  the  nonsuit  has  been  entered  upon 
admitted  facts, — Semble,  tJiat  an  appeal 
lies  to  the  Garni  of  Appeal  under  Order 
XL.  rule  4. 

This  was  an  action  tried  before  Den« 
man,  J.,  at  Liverpool. 

At  the  close  of  the  plaintiff's  case  the  de- 
fendant's counsel  submitted  that  there  was 
no  case  to  go  to  the  jury,  and  piis  Lord- 
ship directed  a  nonsuit  to  be  entered. 

French,  for  the  plaintiff,  now  moved 
the  Court  of  Appeal  to  enter  judgment 
for  the  plaintiff,  on  the  faota  as  shewn 
at  the  trial. 

Gharles  B/assell  and  W,  B.  Kennedy,  for 
the  defendant,  took  the  preliminary  objec- 
tion that  the  application  should  have 
been  to  the  Divisional  Court  for  a  new 
trial 

French,  contra. — The  plaintiff  is  in  the 
same  position  as  if  the  judgment  had  been 
entered  upon  admitted  facta,  and  leare 
reserved  to  move  for  judgment  under 
the  old  system.  I  ask  that  judgment 
should  be  entered  for  the  plaintiff  on  the 
facts  as  proved,  under  Order  XL.  rule  4. 

Russell,  in  reply. — The  facts  here  were 
not  admitted.  There  was  a  long  cross- 
examination,  and  the  defendant  was  ready 
to  give  evidence.  If  the  nonsuit  is  not 
right,  there  should  be  a  new  trial 

Bramwbll,  L.J. — I  think  that  this 
objection  ought  to  prevail.  It  may  be 
that  now  the  Judge  can  nonsuit  a  plain, 
tiff,  whether  he  wiU  consent  or  not,  upon 
the  facts  brought  before  him,  and  it 
would  be  very  s&ange  if,  when  the  Jndg^ 

*  Coram  Baggallay,  LJ.;  Brett,  LJ.;  and 
Thesiger,  L  J. 
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directs  a  yerdict  for  the  defendant,  the 
appeal  should  lie  to  the  Divisional  Court, 
whereas,  if  he  directs  a  nonsuit,  it  must 
come  to  the  Court  of  Appeal. 

Thesiobr,  L.J. — I  am  of  the  same  opi- 
nion, and  I  will  only  add  that  I  express 
no  opinion  as  to  the  case  where  the  non- 
suit is  directed  upon  admitted  facts  en- 
tered on  the  Judge's  notes.  It  may  be 
that  the  appeal  would  then  be  to  this 
Court.  But  here  that  is  not  the  case. 
The  plaintiff  was  cross-examined,  and  the 
defendant  was  prepared  to  give  evidence. 
That  being  so,  we  must  adhere  to  the 
role  laid  down  the  other  day. 

Bramwbll,  L.J.  —  If  the  fiicte  were 
admitted,  it  would  be  a  mere  idle  cere- 
mony to  say  to  the  jury,  "  You  must  find 
that  the  facts  are  so." 

Thesigeb,  L.J. — In  such  a  case  there 
are  two  ways  in  which  the  appeal  may 
be  said  to  lie  to  this  Court.  The  pro- 
ceeding may  be  regarded  either  as  a  dis- 
charge of  the  jury  and  judgment  entered 
upon  a  finding  of  the  facts  by  the  Judge, 
or  a  judgment  entered  upon  facts  which, 
being  admitted,  are  regarded  as  the  find- 
ing of  a  jury. 

Baggallat,  L.J.,  concurred. 

Appeal  refused. 

Solicitors — H.  G.  Field,  agent  for  Etty,  Liverpool, 
ibr  plaintifif ;  J.  &  K.  Q^ole,  agents  for  Evans  & 
Lockett,  Liverpool,  for  defendant. 
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KENDALL  AKB  ANOTHER  V. 
HAMILTON. 


[IN  THE  COURT  OF  APPEAL.1 
1878. 
June  4, 
July 

Partners  —  Partnership  Debt  —  Jomt 
and  several  lAahility — Judgment  recovered 
against  one  or  more  of  several  Oo-con- 
tractors — Merger  of  Debt  in  Judgment. 

The  defendant  being  jointly  interested 
with  the  firm  of  W.  8f  Oo.  in  a  contract  in 
respect  of  which  they  were  indebted  to  the 
plaintiffs^  the  plaintiffs  recovered  judgment 

*  Coram  Brett,  L.J. ;  Cotton,  L.J. ;  and  Thesi- 
ger,  L.  J. 

Vol.  47.— Q.B.,  C.P.  &  Exci|. 


against  W.  8f  Oo.  W.  ^  Oo.  afterwards 
became  bankrupts.  The  defendant  proved 
against  their  estate^  and  then  brought  an 
action  on  the  contract  against  the  defend- 
aant: — Held,  that  the  judgment  obtained 
against  W.  8f  Oo.  was  a  bar  to  the  action. 

Partnership  debts  are  not  necessarily 
several  as  well  as  joint  in  equity;  the 
liability  of  the  estate  of  a  deceased  partner 
on  a  partnership  contract  being  based  on 
the  ground  that  where  there  is  no  survivor- 
ship  of  interest  there  ought  not  to  be  sur- 
vivorship of  liability. 

This  was  an  appeal  from  a  judgment 
of  Huddleston,  B.,  in  favour  of  the  plain- 
tiffs  after  trial  without  a  jury. 

The  defendant  was  jointly  interested 
with  a  firm  of  Wilson,  MacKay  &  Co.,  in 
a  contract  made  between  them  and  the 
plaintiffs.  The  plaintiffs  recovered  judg- 
ment in  an  action  upon  the  contract 
against  Wilson,  MacKay  &  Co.,  and  that 
firm  soon  afterwards  became  bankrnpt, 
and  their  estate  was  sequestered  accord- 
ing to  the  law  of  Scotland.  The  plain- 
tiffs  proved  for  the  amount  of  his  judg- 
ment under  the  sequestration,  and  after- 
wards, finding  that  the  defendant  was 
jointly  interested  with  the  firm  in  the 
adventure  out  of  which  the  contract 
arose,  brought  this  action  in  respect  of  the 
same  debt  for  which  he  had  sued  the  firm. 
The  defendants  pleaded  the  judgment 
recovered  by  the  plaintiff  against  Wilson, 
MacKay  &  Co.,  as  a  bar  to  the  action,  but 
Huddleston,  B.,  gave  judgment  for  the 
plaintiff,  on  the  authority  of  Devaynes  t. 
Noble  (Sleech's  Oase)  (1).  The  facta 
will  be  found  more  fully  stated  in  the 
judgment. 

On  appeal. 

Benjamin  and  Bigby  {pi  the  Equity 
Bar),  for  the  defendant. — The  defendant 
is  not  a  partner  in  the  firm  of  Wilson, 
MacKay  &,  Co.,  bat  in  the  adventnre. 
The  plaintiffs  have  recovered  judgment 
against  the  firm,  and  the  original  debt  is 
merged  in  the  superior  obligation  of  the 
judgment — King    v.    Hoare    (2).      The 

(1)  1  Mer.  639. 

(2)  13  Mee.  &  W.  494;  B.C.  14  Law  J.  Rep. 
Excb.  20. 
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plaintiff  has  elected  to  treat  the  debt 
as  a  joint  liability,  and  is  estopped  both 
at  law  and  in  equity  from  now  treating 
it  as  a  several  obligation.  It  is  suggested 
on  the  part  of  the  plaintiffs  that  a  partner- 
ship debt  is  both  joint  and  several  on  the 
authority  of  Thomas  v.  Fraser  (3)  and 
other  cases.  But  that  case  only  shewed 
that  under  certain  circumstances  apartner- 
ship  bond  may  be  considered  as  joint  and 
several  The  Lord  Chancellor  (Eldon) 
says — "  I  do  not  see  how  the  bond  was 
better  than  the  note"  (a  partnership 
note)  "  unless  it  was  joint  and  several." 
He  ralies  on  the  intention.  An  ordinary 
partnership  debt,  therefore,  is  only  a  joint 
debt.  No  cases  are  inconsistent  with  that 
proposition.  The  question  was  first  dis- 
cussed in  Devaynea  v.  Noble  {SleecKa 
Oaae)  (1),  where  the  Master  of  the  Bolls 
(Sir  William  G-rant)  sa3rs  in  his  judgment 
at  page  562,  that  the  rule  in  equity  does 
not  entirely  adopt  the  rule  of  the  Lex 
Meroatoria  as  to  there  beine  no  survivor- 
ship of  interest  in  partnership  matters  that 
a  creditor  has  an  equity  against  a  deceased 
partner's  separate  estate,  and  that  equity 
will  hold  certain  partnership  bonds  to  be 
joint  and  several  on  the  ground  of  inten- 
tion. But  the  right  to  go  against  the 
separate  estate  is  confined  to  the  case  of  a 
deceased  partner.  See  Laney,  Williams 
(4),  Wilkinson  v.  Henderson  (6).  The 
debt  is  merely  joint  and  several  when 
you  come  to  the  administration  of  assets. 
In  Lindley  on  Partnership,  vol.  2,  p.  1095, 
drd  edit,  and  p.  1055,  4th  edit.,  it  is  said 
that  from  the  doctrine  that  partnership 
debts  are  several  as  well  as  joint,  it 
would  logically  follow  that  the  creditors 
of  a  pailbiership  should  be  entitled  to 
rank  against  the  assets  of  the  deceased 
pari  passu  with  his  separate  creditors. 
But  the  statement  that  partnership  debts 
are  joint  and  several  is  merely  an  ex- 
pression used  in  equity,  the  true  expan- 
sion of  which  is  that  the  creditors  of  a 
partnership  have  on  the  death  of  one  of 
the  partners  a  right  to  obtain  payment 
from  the  surviving  partners  and  also 
out  of  the  estate  of  the  deceased  partner. 

(3)  3  Yes.  399. 

(4)  2  Vera.  277. 

(6)  1  Myl.  &  K.  582  ;   s.  c.  2   Law  J.    Rep. 
Chanc  191. 


The  principle  is  shewn  in  Beresford  v. 
Browning  (6).    James,  L.J.,  says  in  that 
case-^*'  The  case  is  within  the  rule  that 
the  liability  of  partners  for  property  ac 
quired  by  them  as  partners  is  in  equity 
joint  and  several.    That  is  the  usual  form 
of  expressing  the  rule,  but  it  would  be 
more  accurrate  to  say  that  so  far  as  re- 
gards partners,  where  there  is  in  equity 
no  survivorship  of  property,  there  is  in 
equity    no     survivorship    of     liability." 
Ajid  Hellish,  L.  J.,  says,  *'  Supposing  one 
partner  were  to  die,  and  one  to  retire,  he 
could  not  by  so  retiring  avoid  his  Habilitj 
at  law  to  the  executors  of  the  partner 
who  had  died.     If  this  be  so,  I  can  see  no 
difference  in  equity  between  the  case  of  a 
retiring  partner  and  one  dying,  and  if 
one  partner  retiring  does  not  cease  to  be 
liable  at  law,  I  think  it  clear  that  if  one 
dies  his  estate  cannot  escape  liability." 
In    any   joint    liability,    when    a   joint 
judgment  has  been  obtained  the  separate 
estate  of   a    dormant    partner    can   be 
reached — Ex  parte  Hamper  (7) ;  and  in 
Ew  parte  Hodghinson    (8)   Lord  Eldon 
says,  '^  It  has  been  constantly  held  that 
if  I  deal  with  A.,  knowing  nothing  of  his 
dormant  partner,  and  they  become  bank- 
rupt, I,  having  dealt  with  A.  alone,  may 
choose  to  be  considered  his  separate  cre- 
ditor.    If  B.  was  his  dormant  partner,  I 
may  in  respect    of  his  having  received 
profits  choose  to  hold  him  also  as  my  debtor. 
But  it  has  constantly  been  taken  as  clear 
law  that  a  creditor  dealing  with  A.  and 
knowing  nothing  of  a  dormant  partner 
may  consider  himself  a  separate  creditor." 
And  if  he  does  so  knowing  of  the  part- 
nership, and  sues  and  recovers  judgment 
against  one  of  the  partners,  the  debt  is 
merged  in  the  judgment,  even  though  it 
is  defeated  by  a  bankruptcy,   Ex  parte 
Higgins  (9).    According  to  the  rule  of 
equity,  therefore,  the  defendant  in  this  case 
is  not  liable,  and  under  the  Judicature 
Act,  1873,  ss.  24  &  25,  the  rules  of  equity 
are  now  to  prevail.     Once  having  elected 
to  go  against  A.  for  a  partner^p  debt 

(6)  45  Law  J.  Rep.  Chanc  8«;  s.cLawBep. 
20  £q.  564,  Chanc.  DiF.  30. 
Ife  (7)  17  Ves.  403. 
;.  (8)  19  Ves.  201  (at  p.  294). 

(9)  3  De  Gex  &  J.  33 ;  8.  c.  27  Law  J.  R«^ 
Bankr.  27. 
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of  A.  &  B.,  the  plaintiff  is  estopped  firom 
further  proceedings  against  B.,  for  B. 
may  have  changed  his  position  by  paying 
A  half  the  debt.  Then  suppose  A  be(»ekme 
bankrupt,  it  would  not  be  equitable  for 
the  creditor  to  proceed  against  B. 

WatJcin  WiUiams  (Oharles  Bowen  with 
him),  for  the  plaintiffs. — The  first  ques- 
tion is,  have  the  plaintifis  elected  to  treat 
the  debt  as  the  joint  debt  of  Wilson  & 
MaoKay  &  Co.  ?     He  cannot  have  made 
the  election,  for  no  choice  was  given  him. 
He  did  not  know  of  the  dormant  partner. 
Nor  does  the  election,  if  he  made  it, 
preclude  him  from  bringing  his   action 
against  the  defendant.     The  debt  is  not 
merely  joint  but  joint  and  several,  and 
the  judgment  against  one  debtor  does 
not  bar    the    remedy  against    another. 
The  two  remedies  are  concurrent.     The 
question  is,  whether  the  original  debt  of 
Hamilton  is  merged   in  the   judgment 
against  Wilson  and  MaoEay.    *No  doubt 
that  would  be  so  if  there  was  but  onesingle 
liability.     The  case  of  King  v.  Hoa/re  (2) 
decides  that,  and  if  this  debt  were  merely 
a  joint  debt,  that  case  would  govern  this. 
See  the  judgment  of  Parke,  B.,  at  p.  504. 
The  cause  of  action  being  single,  cannot 
be  divided,  and  therefore,  on  the  autho- 
rity of  Brown  v.  WootUm  (10),  judgment 
against  one  debtor  bars  the  action  of  the 
debt.    But  it  is  not  so  where  the  liability 
is  several  as  well  as  joint,  i.e.,  where  there 
is  no  survivorship.     All  commercial  con- 
tracts by  partners  are  thus  in  substance 
several  as  well  as  joint,  for  there  is  no 
survivorship — See  BucJdey  v.  Barber  (11), 
and   The  King  v.  The  Collector  of  Ous^ 
tome  (12).     Though  technically  partners 
are  joint  owners  of  the  partnership  pro- 
perty, there  is  no  jus  accrescendi.     See 
per  Parke,  B.,  in  Buckley  v.  Barber  (11), 
citing  Coke* 8  Inst  182  a.  The  same  doctrine 
is  laid  down  in  Storey* s  Equity  Jurispru- 
dence, §  676,  and  note,  and  in  Thorpe  v. 
Jackson  (13).  The  doctrine  is  not  confined 
to  oases  where  one  of  the  partners  is  dead, 
but  the  liability  of  the  deceased  partner's 

(10)  Yelr.  65. 

(11)  6  Exch.  Kep.  164;  s.c.  20  Law  J.  Rep. 
Exch.  114. 

(12)  2M.&S.  223. 

(13)  2  You.  &C.  658. 


estate  is  based  on  the  fact  that  the  ori- 
ginal liability  is,  in  equity,  several  as  well 
as  joint — LindXey  on  Partnership,  p.  382, 
3rd  edit.,  and  369, '4th  edit. ;  Wihner  v. 
Currey  (14)  ;  Bishop  v.  Church  (16)  ;  The 
Liverpool  Borough  Bank  v.  Walker  (16). 

[Cotton,  L.J.,  referred  to  Jacomb  r. 
Hanuood  (17)]. 

The  cases  cited  for  the  defendant.  Lane 
V.  Williams  (4),  WUkifison  v.  Henderson 
(5),  Devaynes  v.  Noble  (1),  and  Beres- 
ford  V.  Browning  (6),  all  support  the 
same  view. — See  the  remarks  of  Leach, 
V.C.,  in  Wilkinson  v.  Henderson  (5), 
and  of  the  Master  of  the  Bolls  in  Be- 
vaynes  v.  Noble  (1).  In  no  case  is  the 
several  liability  confined  to  the  estates  of 
deceased  partners.  In  Lane  v.  WUUams 
(4)  the  "note"  referred  to  was  the 
note  of  one  partner.  Ex  paHe  Higgins 
(9)  was  purely  a  bankruptcy  case,  and 
turned  entirely  on  the  rules  of  proceed- 
ings in  bankruptcy. 

Benjamin  replied. 

Cur.  adv.  v^ult. 

The  judgment  of  the  Court  was  deli- 
vered (on  July  23)  by 

Thesioeb,  L.J. — This  was  an  appeal 
fix)m  a  decision  of  Baron  Huddleston, 
who,  after  trying  the  case  without  a  jury, 
gave  judgment  in  favour  of  the  plaintifis. 
The  action  was  to  recover  a  sum  of  money 
alleged  to  be  due  to  the  plaintiffs  under 
a  contract  made  by  them  with  the  defend- 
ant. The  contract  on  which  the  action 
was  founded  was  in  fact  made  by  the 
firm  of  Wilson,  MacKay  &  Co.  In  that 
firm  the  defendant  was  not  a  partner.  He 
was,  however,  jointly  int/crested  with  the 
firm  of  Wilson,  MacKay  &  Co.  in  certain 
adventures  in  respect  of  which  the  con- 
tract sued  upon  was  made.  But  his  con- 
nection with  them  in  the  matter  was  not 
known  to  the  plaintiffs  till  long  after  the 
time  at  which  the  contract  sued  upon 
was  made.  He  was,  as  regards  his  lia- 
bility to  the  plaintiffs,  in  the  position  of 
a  dormant  partner. 


(14)  2  De  Gex  &  S.  847. 
(16)  2  Ves.  Ben.  100  and  371. 

(16)  4DeGex&  J.  24. 

(17)  2  Ves.  sen.  266. 
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In  the  month  of  April,  1874,  after  the 
claim  which  is  the  subject  of  this  action 
had  arisen,  there  was  a  meeting  between 
the  plaintiffs  and  the  partners  in  the  firm 
of  Messrs.  Wilson,  MacEaj  &  Co.,  or 
some  of  them,  at  which  the  defendant 
was  present,  and,  in  oar  opinion,  the 
fair  resolt  of  the  evidence  is,  that  the 
plaintiffs  then  learned  that  the  defend- 
ant had  an  interest  in  the  contract 
sued  on.  The  plaintiffs  claim  that  a 
large  sum  was  due  to  them  under  that 
contract,  and  in  August,  1874,  they  ob- 
tained judgment  on  the  contract  against 
the  membcKTs  of  the  firm  of  Wilson,  Mac- 
Kay  &  Co.  for  a  considerable  sum,  and 
afterwards,  in  the  month  of  September 
in  the  same  year,  for  a  further  sum.  The 
sums  covered  by  these  judgments  in- 
cluded what  is  sought  to  be  recovered  in 
the  present  action.  In  the  following  year 
Messrs.  Wilson,  MacKay  &  Co.  l^(»ime 
bankrupts  in  Scotland,  and  the  plaintiffs 
profved  against  their  estate.  The  appel- 
lant relied  on  what  took  place  in  or  with 
reference  to  the   Scotch  bankruptcy  or 


sequestration,  as  an  answer  to  the  pL 
tiffs'  action. 

Afterwards,  that  is  to  say  in  the  month 
of  July,  1877,  the  plaintiffs  commenced 
this  action  against  the  defendant  Hamil- 
ton alone,  and  after  hearing  the  case. 
Baron  Huddleston  gave  judgment  in  fa- 
vour of  the  plaintiffs. 

The  defendant  appealed,  and  the  point 
principally  relied  upon  by  his  counsel  was 
the  effect  of  the  judgments  obtained  by 
the  plaintiffs  against  the  persons  consti- 
tuting the  firm  of  Wilson,  McKay  &  Co. 
It  was  contended  that  the  contract  on 
which  the  plaintiffs  are  now  suing  was 
the  joint  contract  of  the  defendant  and 
those  persons,  and  that  the  judgment  re- 
covered  against  some  of  the  joint  con- 
tractors is  a  bar  to  an  action  against  the 
other  co-contractor,  on  the  groand  that 
the  original  cause  of  action  is  merged  in 
the  superior  obligation  of  the  judgment. 
It  was  contend^,  on  the  part  of  the 
plaintiffs,  that  even  at  law  this  was  not 
the  effect  of  the  judgments. 

We  are  of  opinion  that  this  contention 
on  behalf  of  the  plaintiffs  cannot  be  main- 
tained, and  that  at  law  the  judgments 
obtained  against  Wilson,  MacKay  &  Co. 


would  be  a  bar  to  the  action,  see  Ekq 
V.  Hoare  (2).  The  plaintifi^  however, 
also  contended,  that  whatever  might  be 
the  effect  at  Common  Law  of  the  judg- 
ment every  partnership  contract  is  in 
equiiy  several  as  well  as  joint ;  that  the 
High  Court  is  now  a  Court  of  Law  and 
Equity,  and  that  the  Court,  having  re- 

gard  to  the  rules  of  Equity,  is  bound  to 
old  that  the  plaintiffs  can  sue  the  defen- 
dant as  on  a  several  contract,  and  are  not 
bound  by  the  judgments  recovered  in  the 
actions  against  the  other  parties  inte- 
rested in  the  joint  adventure.  And  it 
was  on  this  ground  that  Baron  Huddle- 
ston decided  in  favour  of  the  plaintiffs. 
There  is  no  doubt  that  the  judgments  re- 
ferred to  will  not  bar  the  present  action 
if  the  contract  entered  into  by  Wilsofn, 
MacKay  &  Co.,  on  behalf  of  themselves 
and  the  defendant,  is  to  be  considered 
several  as  well  as  joint.  The  plaintiffs,  in 
support  of  their  proposition  that  the  con- 
tract is  several  as  well  as  joint,  have 
relied  on  a  long  series  of  cases  in  the 
Court  of  Chancery,  in  which  in  adminis- 
tering the  estate  of  a  partner  who  died 
leaving  partners  or  a  partner  him  sur- 
viving, the  Court  has  admitted  the  cre- 
ditors of  the  partnership  to  prove  against 
the  estate  of  the  deceased  partner,  tbongh 
at  law  the  survivor  was  alone  liable,  and 
although  it  was  originally  doubted  whe- 
ther this  could  be  done,  have  even 
allowed  partnership  creditors  to  institute 
proceedings  for  the  purpose  of  obtaining 
administration  of  the  estate  of  the  de- 
ceased partner,  and  payment  out  of  his 
assets.  It  was  contended  that  these  au- 
thorities are  founded  on  and  establish  the 
principle  that  in  Equity  every  partner- 
ship contract  is  several  as  well  as  joint, 
and  in  support  of  this  view  the  plamtifis 
refer  to  expressions  used  by  Sir  William 
Ghrant  in  Devaynes  v.  Noble  (Sleech't 
Oase)  (1),  and  by  Sir  John  Leach  in 
Wilkinson  v.  Henderson  (3),  which  state, 
in  general  terms,  that  in  equity  a  partner- 
ship contract  is  several  as  well  as  joint; 
and  they  also  refer  to  similar  expressions 
used  by  the  present  Master  of  the  Bolls  in 
the  case  of  Beresford  v.  Browning  (6).  It 
is  now  well  established  that  a  Court  of 
Equity  does  treat  the  estate  of  a  deceased 
})artner  as  still  liable  to  the  partDership 
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creditors,  though  afc  law  the  snrviyor  has 
become  solely  Hable. 

And  it  most  now  be  considered  as  es- 
tablished that  the  partnership  creditor 
may  obtain  relief  against  the  estate  of  the 
deceased  partner  without  having  ex- 
hausted his  remedy  against  the  survivor. 
There  is,  however,  no  ease  in  which  the 
point  now  to  be  decided  has  ever  arisen, 
and  the  question  is  whether  the  decisions 
to  which  we  have  referred  do  establish  a 
principle  which  supports  the  plaintiffs' 
contention  in  the  present  action. 

It  is  difficult  to  understand  how  the 
Court  of  Equity  came  to  interfere  with 
the  legal  liability  of  partners,  and  al- 
though it  has  done  so,  it  has,  in  giving 
the  partnership  creditor  relief,  dealt  with 
him  in  an  anomalous  way,  that  is  to  say, 
except  in  cases  where  there  has  been  no 
joint  estate,  the  Court  has  only  admitted 
the  partnership  creditors  to  rajik  against 
the  estate  of  the  deceased  after  Sll  his 
private  and  separate  debts  have  been  paid. 

This  is  not  consistent  with  the  view 
that  the  contract  of  the  deceased  with 
these  creditors  is  several  as  well  as  joint. 

Lord  Eldon  does  not  seem  to  have  con- 
sidered that  the  relief  thus  given  to  the 
partnership  creditor  was  to  be  considered 
as  establishing  a  principle  that  in  equity 
a  partnership  contract  is  for  all  purposes, 
or  in  the  lifetime  of  the  co-contractors,  to 
be  considered  as  several  as  well  as  joint. 

For  in  Ex  parte  Kendall  (18),  he  says, 
"Upon  the  authority  referred  to  and 
others,  where  parties  think  proper  to  enter 
into  a  joint  instead  of  a  joint  and  several 
contract,  though  I  am  surprised  that 
Courts  of  Equity  have  not  left  that  to  its 
fate  as  a  joint  contract,  they  have,  I  ad- 
mit, said  that  there  is  a  remedy  against 
the  assets  of  one  deceased  if  the  survivors 
cannot  pay." 

And  in  Beresfordy,  Browning  (6),  Lord 
Justice  James  says  that  the  more  accu- 
rate mode  of  expressing  the  rule  applic- 
able to  partnership  contracts  is,  "  That 
so  &r  as  regards  partners,  where  there  is 
in  equity  no  survivorship  of  property, 
there  is  in  equity  no  survivorship  of  lia- 
bility." It  must  also  be  remembered  that 
the  Court  of  Bankruptcy  is  a  Court  of 

(18)  17  Ves.  614,  at  p.  522  and  p.  526. 
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Equity  as  well  as  of  law,  and  that  in 
baiikruptcy  the  partnership  creditor  is 
not,  where  there  are  any  joint  assets,  en- 
titled to  prove  against  the  separate  estate 
in  competition  with  the  separate  creditors, 
but  can  only  obtain  payment  out  of  the 
separate  assets  when  all  the  separate 
creditors  are  paid.  This  affords  a  strong 
argument  in  favour  of  the  view  that  the 
decisions  in  equity,  on  which  the  plaintiffs 
rely,  do  not  establish  the  proposition  that 
partnership  contracts  are  for  all  purposes 
to  be  treated  as  several  as  well  as  joint 
during  the  lifetime  of  the  partners.  With 
the  exception  of  those  cases  where  relief 
has  been  given  in  equity  against  partners 
for  breaches  of  trust  or  other  torts  (where 
the  relief  is  always  several  as  well  as 
jpint).  Courts  of  Equity  have  given  relief 
in  respect  of  partnership  contracts  when 
in  consequence  of  the  contract  being  at 
law  joint  only  there  has  been  no  remedy 
at  law,  only  where  the  claims  have  been 
against  the  estate  of  a  partner  who  had 
died  leaving  others  him  surviving. 

In  our  opinion,  instead  of  holding  that 
these  cases  establish  the  principle  that  all 
partnership  or  mercantile  contracts  are 
tor  all  purposes  several  as  well  as  joint, 
it  is  more  correct  to  say  that  relief  was 
originally  given  in  these  cases  as  a  con- 
sequence which  equity  attributed  to  the 
rule  "jus  accrescendi  inter  mercatores 
locum  non  habet,"  namely,  that  as  the 
estate  of  the  deceased,  notwithstanding 
his  death,  retained  an  interest  in  the  part- 
nership property,  his  estate  ought  not  to 
be  protected  or  relieved  by  his  death 
from  liability  in  respect  of  contracts  of 
which  it  still  retained  the  benefit ;  and  that 
to  this  extent  partnership  contracts  were 
to  be  considered  several,  or  in  other 
words,  that  in  partnership  contracts  of 
which  the  profit  does  not  go  exclusively  to 
the  survivors,  there  is  in  the  view  of  a 
Court  of  Equity  an  implied  stipulation 
that  in  the  event  of  the  death  of  any  of 
the  contractors  his  estate  shall  still  remain 
liable,  and  that  in  this  way  the  estate 
of  each  partner  is  in  equity  severally 
liable.  This  is  probably  the  explana- 
tion of  what  is  said  by  Lord  Eldon  in 
Ex  parte  Kendall  (19),— "Without  going 

(19)  1  Bro.  C.C.  27. 
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throngh  all  the  authorities,  and  repeat- 
ing Lord  Thurlow's  donht  in  Hoare 
V.  Gontencin  (20),  and  mj  own  surprise 
that  a  Court  of  Equity  should  have  inter- 
posed to  enlarge  the  effect  of  a  legal  con- 
tract, the  modern  doctrine  certainly  is 
that  where  a  man  has  chosen  to  take 
the  joint  credit  of  several,  though  at  law 
his  security  is  wearing  out  as  each  of  his 
debtors  dies,  yet  it  is  fit  that  the  creditor, 
whose  debt  remains  at  law  only  against 
the  survivors,  should  resort  to  the  assets 
of  a  deceased  debtor;  and  a  Court  of 
Equity  will  under  certain  modifications 
con  stitute  that  demand. ' '  Whether  or  no 
the  Courts  of  Equity  were  right  in  thus 
interfering  with  the  legal  effect  of  part- 
nership contracts,  it  is  well  established 
that  relief  will  be  given  against  the  estate 
of  a  deceased  partner ;  but  in  our  opinion 
the  cases  in  which  this  relief  has  been 
given  cannot  be  considered  as  establish- 
ing that  partnership  contracts  are  to  be 
considered  several  for  all  purposes,  and 
so  as  to  alter  during  the  lifetime  of  the 
parties  the  effect  and  incidents  of  the 
contracts.  In  our  opinion  the  expressions 
used  by  the  learned  Judges  above  referred 
to,  must  be  understood  with  reference  to 
the  cases  in  which  they  are  used,  and  as 
stating  either  that  as  regards  the  estate 
of  a  deceased  partner  the  contract  must 
be  treated  as  several,  or  as  shortly,  though 
somewhat  inaccurately,  stating  the  effect 
which  a  Court  of  Equity  after  the  death 
of  one  of  several  partners  gives  to 
these  contracts.  It  is  unnecessary  to  go 
through  the  numerous  cases  which  were 
cited  during  the  argument,  but  it  will  be 
right  to  refer  to  the  cases  of  the  Liverpool 
Borough  Bank  v.  Walker  (16)  and  Jaoomh 
V.  Harwood  (17),  a^  in  those  cases  judg- 
ments recovered  against  some  of  several 
partners  were  held  not  to  be  a  bar  to  pro- 
ceedings in  equity  against  the  estate  of  a 
deceased  partner.  But  in  each  of  these 
cases  the  judgment  was  not  recovered 
until  after  the  death  of  partners  against 
whose  estate  the  creditor  was  seeking 
relief,  and  the  cases  in  which  relief  has 
been  given  in  equity  against  the  estate  of 
a  deceased  partner,  certainly  establish 
that  from  and  after  his  death  his  estate 

(20)  1  Bro.  C.C.  27. 


is  subject  to  a  separate  or  several  liability. 
This  does  not  establish  that  a  partnership 
contract  in  its  inception,  or  during  the 
life  of  all  the  co-contractors,  is  several  as 
well  as  joint.  In  our  opinion  the  cases 
relied  on  do  not  establish  any  principle 
which  entitles  the  plaintiffs  to  be  relieved 
from  the  legal  effect  of  the  judgments  ob- 
tained by  them  against  the  defendant's  co- 
contractors,  Messrs.  Wilson,  MacKay  & 
Co.,  and  we  hold  that  these  judgments  are 
a  bar  to  the  present  action. 

The  appeal  must  be  allowed,  and  the 
judgment  of  the  Court  below  reversed 
wii£  costs,  including  the  costs  of  the 
appeal. 

Judgment  for  the  defendant 


Solicitors— Freshfields  &  Williams,  for  plaintiift; 
John  W.  Sykes,  for  defendant. 
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May  30. 
July  2. 

CosU—Deienue^Gontract  or  Tort—ZO  If 
31  Vict.  c.  142.  8.  6  (Gounty  Court  Act, 
1867). 

Detenus  ia  an  action  founded  on  tort 
within  the  Gounty  GouH  Act,  1867  (30  ^ 
31  Vict.  c.  142),  8.  5. 

In  a/n  action  brought  for  the  wrongful  de- 
tention of  a  picture,  the  plaintiffs  obtained  a 
verdict  of  lOZ.,  the  value  of  the  picture,  and 
Is,  as  damages  for  its  deteniion.  The  Judge 
ai  the  trial  refibsed  to  make  any  order  for 
the  delivery  up  of  the  picture,  and  made  no 
order  as  to  costs : — Held,  ihat  the  plauUift 
were  not  deprived  of  their  costs  6y  30  4*  31 
Vict.  c.  142.  s.  5. 

This  was  an  appeal  from  a  decision  of 
the  Common  Pleas  Division,  reported 
ante,  p.  354,  where  the  facts  of  the  case 
are  fully  stated. 

The  Divisional  Court  decided  in  favour 
of  the  defendant  on  the  ground  that  the 
action  of  detinue  was  founded  on  con- 

«  Coram  Baggallay,  L.J. ;  Bramwell,  L.J. ;  ancl 
Brett,  L.  J. 
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tract  within  the  meaning  of  30  &  31 
Vict.  c.  142.  8.  5. 

The  plaintiffs  now  appealed. 

Finlay  {Dennum  with  him),  for  the 
plaintifis. 

Henry  Matthews  (Bagncdl  Wild  with 
him),  for  the  defendant. 

The  arguments  nsed  and  the  authori- 
ties cited  were  substantially  the  same  as 
in  the  Court  below. 

[Cur.  adv,  vuU, 

The  following  judgments  were  deli- 
vered on  July  2  : — 

Bramwell,  L.J. — It  seems  to  me  that 
the  question  in  this  case  is,  what  is  the 
meaning  of  the  words  *^  in  any  action 
founded  on  contract "  and  in  *'  any  action 
founded  on  tort."  Before  discussing  that, 
it  should  be  noticed  that  the  statute  ap- 
plies whether  the  case  is  decided  by  ver- 
dict, demurrer  or  other  means. 

It  seems,  therefore,  inasmuch  as  no 
facts  are  known  when  the  decision  is  on 
demurrer,  except  those  stated  on  the 
pleadings,  that  "founded  on  contract" 
or  "  founded  on  tort "  must  mean  so 
founded  on  the  face  of  the  pleadings. 
If  so,  there  seems  to  me  less  difficulty 
than  if  the  facts  of  the  case  are  to  be 
considered.  But  either  way,  what  is  the 
meaning  of  "  founded  on  contract  "  and 
"  founded  on  tort  ?  "  The  words  are  not 
words  ofart  even  as  much  as  ^^excontractuy** 
"  ex  delicto  "  would  be.  They  are  plain 
English  words,  and  are  to  have  the  mean- 
ing ordinary  Englishmen  would  give 
them.  What  is  the  foundation  of  an 
action  P  Those  facts  which  it  is  neces- 
sary to  state  and  prove  to  maintain  it : 
and  no  others.  This  really  seems  a 
truism.  Unless  those  necessary  facts 
exist  the  action  is  unfounded,  ^l  other 
facts  are  no  part  of  the  foundation.    There 

(1)  By  30  &  31  Vict.  c.  142.  s.  6,  "  If  in  any 
action  commenced  after  the  passing  of  this  Act  in 
any  of  Her  Majesty's  Superior  Courts  of  Record 
the  plaintiff  shall  recover  a  sum  not  exceeding  20/. 
if  the  action  is  founded  on  contract,  or  10/.  if 
founded  on  tort,  whether  by  verdict,  judgment  or 
de&ult,  or  on  demurrer  or  otherwise,  he  shall  not 
be  entitled  to  any  costs  of  suit  unless  the  Judge 
certify  on  the  record  that  there  was  sufiUcient 
reason  for  bringing  such  action  in  the  Superior 
Ck>urt,  or  unless  the  Court  or  a  Judge  in  Cham- 
berB  shall  by  rule  or  order  allow  such  costs. 
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is  a  fnrther  observation.  This  statute 
passed  after  the  Common  Law  Proce- 
dure Acts.  They  did  not  abolish  forms 
of  actions  in  woi^s.  The  Common  Law 
Commissioners  recommended  that,  but  it 
was  supposed  that  if  the  recommenda- 
tion were  adopted  the  law  would  be 
shaken  to  its  foundations.  So  that  all 
that  could  be  done  was  to  provide  as 
£Eur  as  possible  that  though  forms  of  ac- 
tions remained  there  never  should  be  a 
question  what  was  the  form.  This  was 
accomplished,  save  as  to  this  very  ques- 
tion of  costs  in  actions  within  the 
County  Court  jurisdiction.  Until  the 
passing  of  the  statute  we  are  discussing, 
it  was  necessary  to  see  if  an  action  was 
assumpsit^  case,  <feo.  But  the  Common 
Law  Procedure  Act  having  passed,  and 
forms  of  action  being  practically  abolished, 
the  Legislature  pass  this  Act,  dropping 
the  words  "  assumpsit,"  "  case,"  &c.,and 
using  the  words  **  founded  on  contract," 
"founded  on  tort."  This  shews  to  me 
that  the  substance  of  the  matter  was  to 
be  looked  at.  One  may  observe  there 
is  no  middle  term.  The  statute  sup- 
poses all  actions  are  founded  either  on 
contract  or  on  tort — contract  if  not  tort. 
Then  is  this  action  on  the  fiEtce  of  the 
statements  of  claim  and  defence,  founded 
on  contract  or  on  tort  P  All  that  is 
alleged  is  that  the  plaintiffs  are  owners 
of  the  picture,  and  that  the  defendant 
detains  it.  This  means  *'  wrongfully  de- 
tains it,"  not  merely  has  in  his  possession, 
and  negatively  does  not  give  up.  See 
Clements  v.  Flight  (2). 

Then  the  action  is  manifestly  founded  on 
tort  on  the  pleadings.  But  so  it  is  if  the  facts 
are  looked  at.  I  doubt  if  there  was  any 
contract  between  the  parties.  It  is  said 
that  the  defendant  agreed  to  give  up  the 
picture.  I  think  not.  He  was  to  let  the 
owner  take  it  away ;  but  that  is  an  obli- 
gation the  law  casts  on  every  one  who 
has  another's  property  in  his  possession. 
But  assuming  there  was  some  agreement, 
the  action  is  not  fotmded  on  it.  Mr.  Mat- 
thews was  driven  to  contend  that  it  was, 
and  that  the  property  was  still  in  the 
plaintiffs,  who  could  come  and  take  it, 
or  maintain  another  action  for  it. 

(2)  16  Mee.  &  W,  42 ;  s.  c.  16  Law  J.  Rep. 
Exch.  11. 
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This  is  impossible,  and  shews  therefore 
that  the  action  was  for  the  tortious  de- 
tention of  the  picture,  and  that  the  action 
was  founded  on  the  tort  to  the  right  of 
property,  and  not  on  any  contract.  Sup- 
pose the  plaintiff  had  sold  the  picture  to 
A.  B.,  he  might  have  maintained  this 
action.  On  what  would  it  then  have 
been  founded  ?  Clearly  not  on  contract, 
therefore  on  tort.  So  it  is  now.  These 
are  the  considerations  on  which  I  think 
this  case  ought  to  be  decided,  and  not  by 
enquiries  whether  detenue  is  an  action 
"  &x  contractu  "  or  "  ea;  delicto,**  I  think 
that  the  Legislature  intended  that  the 
substance  of  the  action,  and  not  its  form, 
should  be  looked  at.  It  leaves  out  what 
was  in  the  former  Act — "  assumpsit," 
"  case,"  Ac. — ^and  uses  the  general  words 
"  founded  on  contract,"  "  founded  on 
tort."  But  if  the  old  learning,  as  it  was 
called,  is  to  be  brought  to  help  us,  I 
should  come  to  the  same  conclusion.  No 
doubt  dicta  and  decisions  are  to  be  found 
that  detinue  is  an  action  ex  contractu  or 
ex  quasi  contractu,  <&;c.,  but  there  are  dicta 
and  decisions  the  other  way.  It  is  not 
easy  to  make  sense  of  them  ;  perhaps  the 
nature  of  the  thing  does  not  admit  of  it. 
It  cannot  be  settled  by  saying  thftt  debt 
and  detinue  could  be  joined,  and  that 
actions  of  tort  could  not  be  joined  with 
actions  on  contract. 

Actions  on  contract  could  not  be  joined, 
6,g,j  debt  and  assumpsit ;  the  reason  being 
unconnected  with  the  question  whether 
the  action  was  ex  contractu  or  ex  delicto. 
The  last  case  I  know  of  is  Olements  v. 
FUght  (2).  This  clearly  holds  that  the 
action  is  founded  on  a  tortious  detention. 
I  should  therefore  come  to  the  same  con- 
clusion if  these  considerations  governed 
the  case.  But  I  believe  that  it  was  in- 
tended that  all  this  useless,  and  worse 
than  useless,  learning  should  be  disre- 
garded and  the  matter  decided  on  its 
substance. 

Brett,  L.J. — I  concur  in  the  judgment 
of  my  learned  brother  Bramwell,  but  I 
do  not  agree  with  his  reasons.  The 
question  is,  what  is  the  meaning  of  the 
words  "  founded  on  tort "  and  "  founded 
on  contract,"  in  section  6  of  30  &  31  Vict, 
c.  142.     With  the  greatest  deference  to 


my  learned  brother,  I  do  not  think  those 
words  can  be  called  plain  English;  for 
they  seem  to  me  to  be  technical  terms. 

The  conclusion  to  which  I  have  come  is 
this  :  that  the  action  of  detinue  is,  techni- 
cally speaking,  "founded  on  contract" 
The  form  of  action  was  invented  to  avoid 
the  technicalities  of  the  old  law,  the  inten- 
tion being  to  state  a  contract  which  could 
not  be  traversed.  Therefore  I  think  that, 
technically  speaking,  the  action  of  de- 
tinue, so  far  as  the  remedy  is  concerned, 
was,  in  its  l^al  signification,  an  action 
founded  on  contract.  But  did  the  statute 
we  have  to  construe  mean  to  use  these 
terms  in  the  same  technical  sense  ?  I 
am  by  no  means  sure  that  it  did  not ;  but 
at  the  same  time  I  am  not  prepared  to 
disagree  with  the  conclusion  that  the  sta- 
tute meant  to  deal  not  with  the  form  of 
action  but  with  the  facts  with  reference 
to  which  the  form  of  action  is  to  be  ap- 
plied.  If  that  be  so,  the  question  is 
whether  the  cause  of  action  here  is  in  fact 
"  founded  on  contract "  in  the  sense  of 
its  being  a  breach  of  contract,  or  whether 
it  is  "  founded  on  tort "  in  the  sense  of 
its  being  founded  on  a  wrongful  act.  I 
have  come  to  a  very  clear  conclusion  that 
where  a  person  is  sued  in  detinue  for 
holding  goods  to  which  another  person 
is  entitled  the  real  cause  of  action  is  a 
wrongful  act;  for  it  may  arise  where 
there  is  no  contract;  and  the  remedy 
sought  is  not  one  which  would  arise 
upon  a  breach  of  contract.  The  real  and 
substantial  cause  of  action  is  a  wrongful 
act,  and  I  am  not  prepared  to  say  thai 
the  words  "founded  on  contract"  and 
"  founded  on  tort "  in  the  statute  do  nol 
mean  "  founded  on  a  breach  of  contract " 
and  "founded  on  a  wrongful  act."  If  so, 
this  action  is  founded  on  a  wrongful  act, 
and  therefore  "  founded  on  tort "  within 
the  meaning  of  the  statute. 

Baggallat,  L.J.,  concurred  in  the  re- 
sult of  the  above  judgments. 

Judgmeni  reversed. 


Solicitors— R  W.  Parkefl,  for  plaintiffe;  Field, 
Koecoe  &  Co.,  for  defendant 
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[IN  THE  COMMON  PLEAS  DIVISION.] 

1878.     1 
May  9.     >         jonbs  i;.  bobikson. 
June  26.  J 

WtU — Construction — "  Personal  Estate, 
Property,  Chattels  and  Effects"— *' Seised" 
— Freehold  Estate  not  included. 

A  testator  by  his  will  disposed  of  his  pro- 
perty  as  follows :  "  I  give  and  bequeath 
unto  my  wife  (here  followed  various  sorts 
of  personal  property,  specifically  enwne- 
raled),  and  all  other  my  personal  estate, 
property,  chaltels  and  effects  whatsoever 
and  wheresoever  to  which  I  a/m  now  seised, 
possessed  or  entitled  to,  or  may  hereajter 
acquire,  or  com  hereby  dispose  of,  to  hold 
the  same  unto  my  said  wife,  her  executors, 
administrators  and  assigns,  for  her  and 
tlieir  own  use  and  benefit  absolutely"  The 
testalor  then  disposed  of  the  real  estates, 
vested  in  him  by  way  of  mortgage  umd  in 
trust,  by  "  devise  "  to  his  wife  and  brother, 
^^  their  heirs  amd  assigns,"  the  money  se- 
cured  on  such  mortgages  to  be  ^^  considered 
as  part  of  my  personal  estate  :  " — 

Held,  that  the  testator'' s  freehold  estates 
did  not  pass  under  the  wUl, 

SPECIAL  CASE. 

John  Jones  duly  made  and  executed 
his  last  will,  dated  the  28th  day  of  Sep- 
tember, 1849,  and  such  will  was  (so  far 
as  is  material  for  the  present  case)  in  the 
words  following,  that  is  to  say, — 

"  I  appoint  my  wife  Mary  Jones  and 
my  brother  Thomas  Jones,  of  Blackthorn, 
in  the  county  of  Oxford,  farmer,  executrix 
and  executor  of  this  my  last  will  and  tes- 
tament. I  direct  that  all  just  debts, 
funeral  expenses,  and  the  charges  of 
proving  this  my  will,  may  be  fully  paid 
and  satisfied ;  and  after  payment  and 
satisfaction  thereof,  I  give  and  bequeath 
unto  my  wife  Mary  Jones  all  my  house- 
hold goods  and  furniture  and  implements 
of  household  farniing,  stock,  cattle,  grow- 
ing crops  and  other  my  effects  in  and 
about  the  house  and  upon  the  farm  and 
lands  in  my  occupation  at  Stratton- 
Audley  aforesaid,  and  also  all  my  ready 
money  and  money  out  at  interest  and 
securities  for  money,  mortgages,  bonds, 
bills,  book  debts  and  all  other  my  per- 
Vol.  47.— QB..  C.P.  &  Exca. 


Bonal  estate,  property,  chattels  and  effects 
whatsoever  and  wheresoever  to  which  I 
am  now  seised,  possessed  ^or  entitled  to, 
or  may  hereafter  acquire  and  can  hereby 
dispose  of,  to  hold  the  same  unto  my  said 
wife  Mary  Jones,  her  executors,  adminis- 
trators and  assigns,  for  her  and  their  own 
use  and  benefit  absolutely;  and  I  do 
hereby  devise  all  such  real  estates  as  are 
now  vested  in  me  by  way  of  mortgage 
in  fee,  unto  and  to  the  use  of  the  said 
Mary  Jones  and  Thomas  Jones,  their 
heirs  and  assigns,  subject  to  such  equity 
of  redemption  as  may  affect  the  same 
estates  respectively  at  the  time  of  my 
decease,  but  the  money  secured  on  sucn 
mortgages  shall  be  considered  as  part 
of  my  personal  estate.  I  also  devise  to 
the  said  Mary  Jones  and  Thomas  Jones 
all  such  estates  as  are  now  vested  in  me 
upon  any  trust  or  trusts,  to  hold  the  same 
estates  unto  and  to  the  use  of  the  said 
Mary  Jones  and  Thomas  Jones,  their 
heirs  and  assigns,  upon  the  trusts  affect- 
ing the  same  estates  respectively." 

The  testator  was  at  the  time  of  his 
death  seised  for  an  estate  of  inheritance 
to  him  and  his  heirs  according  to  the 
custom  of  the  manor  of  the  prebend  of 
Buckingham- with- Gawcott,  in  the  county 
of  Buckingham,  of  certain  hereditaments 
therein  situate. 

He  died  on  the  9th  day  of  May,  1866, 
without  having  revoked  or  altered  his 
will,  which  was  duly  proved  by  the  said 
Mary  Jones  and  Thomas  Jones. 

Upon  the  death  of  the  testator  his 
widow,  Mary  Jones,  entered  into  posses- 
sion of  the  said  hereditaments,  and  con- 
tinued in  uninterrupted  possession  thereof 
up  to  the  time  of  her  death. 

She  died  on  the  24th  day  of  December, 
1871,  having  by  her  will,  dated  the  23rd 
day  of  February,  1867,  devised  all  her 
real  estate  unto  trustees  upon  trust  for 
sale. 

Subject  only  to  the  question  hereby 
submitted  for  the  opinion  of  the  Court, 
the  defendant  was  a  bona  fide  purchaser 
from  the  trustees  of  the  will  of  Mary 
Jones  of  the  said  hereditaments  for 
valuable  consideration. 

The  defendant  as  such  purchaser  as 
aforesaid,  entered  into  possession  of  the 
said  hereditaments  ou  the  25th  day  of 

4  R 
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Jones  V.  Robinson,  C,P, 
March,  1872,  and  had  ever  since  been  in 
nnintermpted  possession  thereof. 

The  heir  of  the  testator  John  Jones, 
according  to  the  custom  of  the  said 
manor,  was  his  nephew,  John  Jones, 
junior,  who  died  on  the  21st  day  of  No- 
vember, 1868,  intestate,  leaving  his  eldest 
son,  the  plaintiff,  his  heir  according  to 
the  custom  of  the  said  manor. 

The  question  submitted  for  the  opinion 
of  the  Court  was — Whether,  according  to 
the  true  construction  of  the  said  will  of 
the  said  testator,  the  said  hereditaments 
were  thereby  effectually  devised  to  the 
said  Mary  Jones,  or  whether  he  (the  said 
testator)  died  intestate  in  respect  thereof. 

Fawcett,  for  the  plaintiff. — ^The  word 
"property"  is  no  doubt  applicable  to 
real  as  well  as  personal  estate,  but  that 
word  inserted,  as  it  is  here,  with  other 
property  of  a  purely  personal  character, 
must  be  taken  to  mean  personal  pro- 
perty only. 

The  Court  here  called  on 

Fault,  for  the  defendant. — The  leaning 
of  the  Courts  is  against  intestacy.  The 
word  "personal"  is  exhausted  by  the 
first  substantive — namely,  estate—leaving 
the  word  "  property  "  clear.  "  Property  " 
will  pass  real  as  well  as  personal  property, 
and  the  word  "seised"  precludes  the 
word  "property"  being  governed  by 
"  personal."  "  Seised  "  is  a  word  exclu- 
sively applicable  to  real  property,  and 
words  which  may  comprise  real  estate 
are  to  be  taken  to  include  it.  See  1  Jamum 
on  Wills,  3rd  ed.  p.  687,  where  many  cases 
are  cited  to  shew  that  in  order  to  confine 
the  word  "estate"  to  personal  estate 
there  must  be  a  clear  indication  of  an  in- 
tention in  the  will  so  to  confine  them, 
otherwise  the  word  is  to  be  held  in  its 
unrestricted  sense ;  and  at  page  693  the 
author,  in  summarising  the  decisions,  in- 
dicates the  inclination  of  the  Courts  "  to 
hold  lands  to  pass  under  words  capable 
per  86  of  comprehending  them,  notwith- 
standing their  association  with  terms  ap- 
plicable to  personalty  only." 

[LoPBS,  J.,  referred  to  Fogson  v. 
Thomas  (1).] 

The  learned  counsel  referred  to  Evans 

(1)  6  Bing.  N.C.  3«7. 


V.  Jones  (2),  Hughes  v.  Frtichard  (3),  and 
distinguished  Belaney  v.  Belaney  (4)  on 
the  ground  that  the  word  "  seised  "  was 
not  there  used. 
Fawceti  replied. 

Cur,  adv,  vulL 

The  judgment  of  the  Court  (5)  was 
(on  June  26)  delivered  by 

LoPBS,  J. — The  fjEhcts  are  clearly  and 
concisely  stated  in  the  Special  Case,  and 
the  material  part  of  the  will  is  as  follows. 
(His  Lordship  read  the  will  from  the 
Special  Case.) 

The  only  question  is,  whether  the  real 
estate  of  the  testator  passed  under  tJieee 
words  to  his  widow,  so  as  to  be  vested  in 
the  defendant,  a  bona  fide  purchaser  from 
her,  or  whether  it  has  passed  to  the 
plaintiff,  the  eldest  son  of  the  heir-at-law 
of  the  testator,  as  upon  an  intestacy.  The 
testator  having  carefully  enumerated 
many  kinds  of  personal  property,  pro- 
ceeds thus:  "and  all  other  my  per- 
sonal estate,  property,  chattels  and  effects 
whatsoever  and  wheresoever  to  which  I 
am  now  seised,  possessed  or  entitled  to, 
or  may  hereafter  acquire  or  can  hereby 
dispose  of,  to  hold  the  same  unto  my  said 
wife  Mary  Jones,  her  executors,  adminis- 
trators and  assigns,  for  her  and  their  own 
use  and  benefit  absolutely."  Most  of  tho 
expressions  used  are  applicable,  it  is  to 
be  observed,  exclusively  to  personalty — 
indeed  the  only  word  techicaliy  applicable 
to  realty  is  "  seised." 

In  determining  the  construction  to  be 
put  upon  a  will,  every  reasonable  intend- 
ment should  be  made  against  an  intestacy. 
It  is,  however,  a  canon  of  construction 
that  the  words  are  to  be  taken  to  be  used 
in  their  proper  meaning,  unless  something 
is  found  in  the  will  to  shew  the  testator 
intended  to  use  them  in  a  different  sense. 
Wills  are  not  frequently  expressed  in  the 
same  language,  and  it  is  therefore  diffi- 
cult  to  find  any  authoriiy  precisely  in 
point.  The  case  of  Belaney  v.  Belaney  (4) 
is  very  similar,  and  the  judgment  of  Lord 

(2)  46  Law  J.  Rep.  Ezch.  280. 

(3)  46  Law  J.  Rep.  Chanc.  840  ;  t.  o.  LawBcp. 
6  Chanc  Liv.  24. 

(4)  36  Law  J.  Rep.  Chanc  265  ;  8.  c  Jmw  B^ 
2  Chanc  188. 

(6)  Lopes,  J  ;  and  Denman,  J« 
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Chelmsford  seems  to  coyer  this  case.  The 
words  of  the  will  in  that  case,  so  fistr  as 
material,  were  as  follows : — "  I  hereby  give 
and  bequeath  to  my  said  wife  the  whole 
of  my  personal  property,  estate  and  effects 
of  every  and  whatsoever  kind  they  may 
be,  for  her  sole  nse  and  benefit."  It  was 
held  that  these  words  were  not  sufficient 
to  pass  the  real  estate,  and  Lord  Chelms- 
ford said,  '*  If  the  words  of  this  will  are 
read  according  to  their  ordinary  sense 
and  construction,  the  word  personal  over- 
rides all  the  subsequent  words,  property, 
estate  and  effects.  It  has  been  urged  that 
the  will  is  to  be  read  as  if  there  was  a 
comma  after  the  word  property,  and  that 
the  effect  of  the  word  personal  is  ex- 
hausted upon  the  word  property,  and  ex- 
tends no  mrther.  I  am,  however,  bound 
to  ascertain  the  meaning  of  the  testator 
from  his  words,  and  I  cannot  doubt  that 
*  personal '  extends  to  these  subsequent 
words  as  well  as  to  property.  The  cases 
cited  for  the  appellant  were  only  cases 
where  the  word  estate  was  held  not  to  be 
qualified  by  being  associated  with  words 
relating  omy  to  personalty,  and  have  no 
bearing  upon  a  case  where  the  word  es- 
tate is  overridden  by  the  word  personal. 
I  might  guess  that  it  was  the  testator's 
intention  that  all  his  interest  in  this  pro- 
perty  should  go  in  the  same  direction,  but 
that  would  be  mere  conjecture,  and  I 
should  have  to  strike  out  the  word  per- 
sonal in  order  to  give  the  will  such  a 
construction . ' '  Adopting  the  meaning  in 
the  above  case,  we  think  in  this  case  that 
the  word  personal  overrides  the  word 
**  estate,"  and  extends  to  the  subsequent 
words  **  property,"  " chattels  "  and  "ef- 
fects," and  that  the  mere  introduction  of 
the  word  "  seised  "  in  the  passage,  "  to 
which  I  am  now  seised,  possessed  or 
entitled  to,"  is  not  sufficient  reason  for 
holding  otherwise.  The  case  of  Evans  v. 
Jowis  (2)  is  distinguishable  from  the  case 
now  before  us.  The  words  there  were, 
"  First,  I  give  and  bequeath  to  my  said 
wife  all  my  household  furniture,  linen, 
glass,  china,  plate,  flEurming  stock  and  all 
my  personal  estate  and  effects  whatsoever 
and  wheresoever,  and  of  what  nature  and 
kind  soever,  or  whatever  I  may  be  pos- 
sessed of  at  my  decease,  to  and  for  her 
sole  use  and  benefit.'*  It  was  held  in  that 
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case  that  the  latter  words  need  not  be 
read  as  part  of  one  clause  containing 
general  words  following  a  particular  enu- 
meration, but  that  thev  might  be  read  as 
introducing  a  new  subject  by  the  word 
"or."  On  this  ground  it  was  held  that 
the  real  property  passed.  There  are  no 
such  comprehensive  words  here,  and 
there  is  nothing  to  disconnect  the  subse- 
quent general  words  from  the  govemiug 
word  **  personal"  which  precedes  them. 

A  case  of  Smyth  v.  Smyth  has  been  re- 
cently before  Vice-Chancellor  Malins,  and 
is  reported  in  the  Weekly  Notes  of  June 
the  22nd  last,  where  it  was  held  that  real 
estate  passed  under  the  words,  "  All  the 
rest,  residue  and  all  other  his  effects" 
in  the  following  gift  in  a  will — "And 
lastly,  I  give  my  sheep  and  all  the  rest, 
residue,  moneys,  chattels  and  all  other 
my  effects,  to  be  equally  divided  among  my 
four  brothers,  whom  1  hereby  constitute 
and  appoint  to  be  sole  executors  of  this 
my  last  will  and  testament."  It  is  to 
be  observed  that  there  is  no  general  and 
qualifying  word  like  "  personal,"  and  the 
case  is  distinguished  from  the  present  on 
this  ground.  In  the  present  case  it  is  to 
be  observed  that  the  testator  appears  to 
have  understood  the  distinction  between 
real  and  personal  estate,  and  the  distinc- 
tion between  the  appropriate  words  for  dis- 
posing of  them  respectively.  At  a  later 
part  of  the  will,  when  he  proceeds  to  deal 
with  the  estates  vested  in  him  by  way 
of  mortgage  in  fee,  he  uses  apt  language, 
and  whue  he  devises  them  to  Mary  Jones 
and  Thomas  Jones,  their  heirs  and  as- 
signs, he  directs  that  the  money  secured 
is  to  form  part  of  his  personal  estate. 
The  testator  also  uses  apt  and  appropriate 
language  when  he  disposes  of  nis  trust 
estates. 

We  think  the  words  relied  upon  are 
insufficient  to  pass  real  estate,  and  that 
the  plaintiff  is  entitled  to  judgment  and 
costs. 

Judgment  far  the  plcmUff  mih  costs. 


Solidton—Lorell,  Son  ft  Fitfleld,  agrati  tot  Day- 
man &  Walsh,  Bicester,  for  |^intiff ;  Bisley  & 
Hoker,  agents  for  Nelson,  Ueam  i  Langdon, 
Buckingham,  for  defendant 
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[IN  THE  DIVISIONAL  COURT  FOR  THE 
Q.B.,  C.P.  AND  EXCH.  DIVISIONS.] 


1878.    \ 
Jnly  22.  / 


TWTCROSS     (^administratrix)    v. 

GRANT  AND   OTHERS.* 


Parties  to  Actions — Survival  of  Cause 
of  Action  —  Statutory  Fra/ud — Death  of 
Plaintiff — Bight  of  Administratrix  to  he 
joined  as  Party — Rides  of  Court,  1875, 
Order  L,  Rules  1,  4. 

The  original  plaintiff  had  recovered  a  ver- 
dict  in  an  action  against  the  defendants  for 
statutory  fraud.  Pending  an  appeal  to  the 
House  of  Lords,  the  plaintiff  died : — Held, 
that  the  administratrix  of  the  plaintiff  was 
entitled  to  be  joined  as  a  party  to  the  action, 
under  rule  4.  of  Order  L.  of  the  Rules  of 
Court,  1875. 

This  action  had  been  brought  against 
the  defendants  as  promoters  of  a  joint- 
stock  company,  the  declaration  setting 
oat  certain  contracts  made  by  them,  the 
suppression  of  which,  it  was  alleged, 
must  be  "  deemed  fraudulent "  in  accord- 
ance with  section  38  of  the  Companies 
Act,  1867  (30  &  31  Vict.  c.  131).  After 
a  trial  before  Lord  Coleridge,  C.J.,  last- 
ing from  the  26th  of  May  to  the  13th  of 
July,  1876,  the  plaintiff  recovered  a  ver- 
dict for  700Z.  On  the  24th  of  July  the 
defendant  Grant  obtained  a  rule  nisi  for  a 
new  trial,  which  rule  was  discharged  by 
the  Court  of  Common  Pleas  (1)  on  the 
12th  of  February,  1877,  and  judgment 
given  for  the  plaintiff.  On  appeal,  the 
Court  of  Apped  (2)  were  equally  divided 
in  opinion,  and  consequently  the  judg- 
ment in  favour  of  the  plaintiff  stood. 
[See  Twy cross  v.  Qram,t  (3).] 

During  the  pendency  of  an  appeal  to 
the  House  of  Lords  the  original  plaintiff 
died.  On  the  18th  of  May,  1878,  his 
widow  and  administratrix,  Ellen  Twy- 
cross,  obtained  an  ex  parte  order  from 
Master  Benett,  in  accordance  with  rule 

*  Coram  Field  J.,  and  Huddleston,  B. 

(1)  Lord  Coleridge,  CJ, ;  Grove,  J. ;  and  Lind- 
ley,  J. 

(2)  Cockbnrn,  L.C.J. ;  Kelly,  C.B. ;  Bramwell, 
L.  J. ;  and  Brett,  L  J. 

(3)  46  Law  J.  Rep.  C.P.  636 ;  s.  c.  Lav  Bep. 
2  C.P.  IMv.  469. 


4.  of  Order  L.  of  the  Rules  of  Court,  1875, 
TnftVi"g  her  a  party  to  the  action  and 
directing  that  the  proceedings  should  be 
carried  on  between  the  defendants  and  her- 
self. On  the  13th  of  June  the  defendant 
Grant  applied  to  Fry,  J.,  sitting  in 
chambers,  to  discharge  this  order  on  the 
ground  that  the  cause  of  action  did  not 
survive.  Fry,  J.,  referred  the  matter  to 
the  Court. 

Pollard,  for  the  defendant  Ghrant.— This 
order  must  be  judged  by  the  circumstances 
which  existed  at  the  time  that  it  was  made. 
Another  application  has  since  been  made 
to  the  Court  of  Appeal  that  the  judgment 
in  the  action  should  be  entered  nwncpro 
tunc,  and  an  appeal  on  that  application  is 
pending  before  the  House  of  Lords  at  the 
present  time.  The  procedure  in  cases  of 
abatement  has  been  altered  by  the  Rules 
of  Court,  1875,  framed  under  the  Judica- 
ture Act.  The  old  proceeding  under  the 
Common  Law  ProcSedure  Act  of  185*2, 
sections  135-139,  was  by  suggestion  en- 
tered on  the  record.  Now  an  appUcation 
must  be  made  ex  parte  to  a  Master,  with 
liberty  to  appeal.  Rule  1.  of  Order  L.  of 
the  new  Rules  of  Court  lays  down  that 
"  an  action  shall  not  become  abated  by 
reason  of  .  .  •  death  ...  if  the  cause  of 
action  survive.  ..."  The  proceedings 
to  be  taken,  when  the  action  is  not  abat4d, 
are  prescribed  in  rule  4  of  the  same  Order. 
Is  this,  then,  a  case  in  which  the  cause 
of  action  survives  ?  This  action  is  founded 
upon  a  statutory  fraud,  upon  a  suppres- 
sion of  contracts  which  the  Legislature 
has  declared  "shall  be  deemed  franda- 
lent."  It  is,  therefore,  framed  in  tort, 
analogous  to  the  common  law  action  of 
deceit.  The  old  maxim,  acHo  personalis 
moritwr  cum  persona^  still  holds  good  in 
all  actions  of  tort  unless  altered  bj 
4  Edw.  3.  c.  7,  the  well  known  statute 
entitled  de  bonis  asportatis  in  vita  iestatoris, 
which  first  gave  an  action  to  the  executor 
for  trespasses  to  the  goods  of  the  testator 
in  his  lifetime.  The  early  cases  under 
that  statute  were  all  framed  in  trespsss, 
but  later  cases  have  included  trover, 
escape,  fstlse  return,  &o.  [In  this  portion 
of  the  argument  the  following  authoritief 
were  cited — Williams  on  ExeeiUorSj  7th  ed. 
(1873),  789-808 ;  1  Williamrf*  Saunders 
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(1871>,  notes  to  WhecUley  v.  Lcma, 
239-246;  Hanibly  v.  Troti  (4),  Ohamher. 
lain  v.  WiUiamsan  (5),  Knights  v.  Quarhs 
(6),  Peek  v.  Oumey  (7),  Davidsan,  v. 
TuUoch  (8),  J7mn  v.  PeriWiw  (9).]  Since 
the  passing  of  4  Edw.  3.  c.  7  certain 
classes  of  cases  have  been  brought  within 
the  operation  of  the  statute  by  the  i*eme- 
dial  interpretation  given  to  it  by  the 
Court,  but  there  is  no  case  in  the  books  of 
an  executor  bringing  an  action  for  a  fraud 
committed  in  the  lifetime  of  his  testator. 
This  argument  from  novelty  and  negative 
usage  was  held  almost  decisive  in  the 
great  case  of  The  DuJce  of  Newcastle  v. 
Ulark  (10)  by  a  strong  Court,  consisting 
of  Dallas,  C.J,,  Park,  J.,  and  Burrough, 
J.  It  has  been  decided  in  Hodgscm  v. 
Sidney  (11)  that  a  similar  action  for  mis- 
representation passes  to  the  assignee  of  a 
ba^rupt.  But  the  circumstances  of  bank- 
ruptcy and  death  are  in  no  way  analogous. 
The  assignee  may  very  well  be  in  a  better 
position  than  the  executor.  For  example, 
libel  might  pass  to  an  assignee  but  not  to 
an  executor.  Personalis  actio  moritur  cum 
persona  is  not  a  maxim  of  bankruptcy 
law.  There  is  nothing  to  limit  the  right 
to  bring  an  action  to  solvency  as  there  is 
to  Ufa  If  the  defendant  had  died,  the 
cause  of  action  would  not  have  survived 
against  his  executor — La/ne  v.  Johns  (12). 
In  all  the  cases  it  has  been  necessary  to 
allege  specifically  that  the  estate  of  the 
testator  has  been  diminished,  and  there 
is  no  such  allegation  upon  the  record  in 
this  case.  It  must  also  be  remarked  that 
in  Order  L.  of  the  Rules  of  Court  the 
language  of  rule  1  is  not  identical  with 
the  language  of  rule  4.  According  to 
rule  1  the  cause  of  action  must  survive, 
or  in  other  words,  the  death  mast  be 
coupled  with  a  transmission  of  interest. 
Death  alone  is  not  enough,  for  if  that 
were  so,  the  maxim  pe^^swialis  actio  mori- 

(4)  Cowp.  875. 
(6)  2  M.  &  S.  408. 

(6)  2  B.  &  B.  102. 

(7)  43  Law  J.  Rep.  Chanc.  19 ;  s.  c.  Law  Rep. 
6  Hi.  Caa.  377. 

(8)  3  Maoq.  H.L.  783. 

(0)  32  Law  J.  Rep.  Q,.B.  10. 

(10)  8  Taunt.  602. 

(11)  36  Law  J.  Rep.  Ezch.  182 ;  s.  c  Law  Rep. 
1  Exch.  313. 

(12)  Weekly  Notei,  1878,  p.  127. 
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tur  eum  persona  would  be  implicitly  abro- 
gated. But  in  rule  4  the  language  used 
is  "  death  ...  or  any  other  event  caus- 
ing a  transmission  of  interest."  It  is 
submitted  that  this  language  must  be 
construed  and  limited  by  the  meaning  of 
rule  1.  The  main  question  is — could  or 
could  not  the  administratrix  have  brought 
this  action  in  her  own  name,  in  the  same 
form  as  in  the  present  declaration  ?  But 
a  further  question  remains.  Even  sup- 
posing that  the  action  might  survive  to 
an  executor,  it  does  not  necessarily  follow 
that  it  would  also  survive  to  an  adminis- 
trator. The  executor's  right  is  given  by 
4  Edw.  3.  c.  7.  By  25  Edw.  3.  s.  6.  c.  5, 
the  same  right  is  extended  to  executors 
of  executors,  who  are  thereby  given 
actions  of  debts,  accompts  and-  goods 
carried  away  of  the  first  testators.  The 
original  authority  to  the  ordinary  to 
create  administrators  is  conferred  by  a 
statute  of  the  same  rei^  (31  Edw.  3.  st. 
1.  c.  11),  which  only  gives  the  adminis- 
trator actions  for  debts,  and  omits  all 
mention  of  "  goods  carried  away."  There 
is  no  further  legislative  enactment  ex- 
tending the  powers  given  to  administra- 
tors  by  this  statute.  In  practice  the 
same  rights  have  been  permitted  to  ad- 
ministrators  as  to  executors,  and  they  are 
treated  in  the  same  way  in  the  text 
books ;  but  statutory  rights  do  not  pass 
by  mere  right  of  representation. 

Sir  Henry  James  {Morgan  Howard  and 
Tindal  Atkinson  with  him),  for  the  plain- 
tiff. —  Since  Master  Benett  made  his 
order,  the  Court  of  Appeal  has  ordered 
judgment  in  this  action  to  be  entered 
rwrncpro  tunc. 

[HuDDLESTON,  B. — If  we  had  known 
that,  we  need  not  have  listened  to  all  this 
learning.] 

An  appeal  against  the  order  of  the 
Court  of  Appeal  has  been  brought  to  the 
House  of  Lords;  and  under  certain  cir- 
cumstances the  judgment  of  this  Court 
upon  the  present  point  may  become  ma- 
terial. This  action  is  based  upon  a  breach 
of  duty,  which  the  Legislature  has  de- 
clared shall  be  deemed  fraudulent.  It 
was  not  necessary  for  the  original  plain- 
tiff to  allege  damage  to  his  estate,  though 
it  might  have  been  necessarv  for  the  pre- 
sent plaintiff  tq  do  so  if  it  nad  been  her 
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original  action.  Bat  the  declaration  does 
shew  damage  to  the  estate.  It  states  that 
'*  the  shares  were  and  are  of  no  value  to 
the  plaintiff,  and  he  has  lost  the  moneys 
he  so  paid  to  the  company."  The  admi- 
nistratrix, therefore,  would  have  been  able 
to  sue  in  her  own  right  upon  the  present 
pleadings.  [The  following  additional 
cases  were  cited — Wilson  v.  Knuhley  (13), 
Williams  v.  Oary  (14.]  Sir  Henry  James 
was  here  stopped  by  the  Court. 

Pollard,  in  reply. — The  cases  of  trover 
and  false  return  are  both  within  the  terms 
of  the  statute  de  bonis  asportatis. 

Field,  J. — In  this  case  we  are  called 
upon  to  construe  the  terms  of  rule  4  of 
Order  L.  of  the  Rules  of  Court,  1876. 
That  is  a  new  provision  in  the  nature  of 
an  equitable  regulation,  intended  to  pre- 
vent the  scandal  of  actions  becoming 
fruitless  after  having  reached  an  advanced 
stage.  It  is  quite  true  that  actio  personalis 
nwritur  cum  persona  is  still  a  maxim  of 
-  the  law,  but  the  principle  of  the  matter 
is  entirely  in  favour  of  the  order  made  by 
Master  Benett.  I  should  be  content  to 
take  my  stand  upon  the  judgment  of  Lord 
Ellenborough  in  Chamberlain  v.  William^ 
son  (5).  The  principle  of  that  judgment 
is  that  executors  and  administrators  are 
the  representatives  of  the  wrongs  of  their 
testators,  where  those  wrongs  operate  to 
the  injuiy  of  the  personal  estate.  Lord 
Ellenborough  also  held  in  Wilson  v. 
Kwubley  (18)  that  the  statute  de  bonis 
asportatis  is.a  remedial  measure,  not  to  be 
st^ctly  construed.  The  question  in  the 
present  case  is,  whether  the  interest  of  the 
intestate  is  transmitted  to  his  administra- 
trix ?  Now  what  was  the  interest  of  the 
intestate  P  On  the  faith  of  a  prospectus 
issued  by  the  defendants  he  had  been  in- 
duced to  take  shares  of  no  value.  He 
lost  his  money  by  reason  of  conduct 
which  the  statute  (30  &  31  Vict.  c.  131. 
s.  33)  declares  ''shall  be  deemed  to  be 
fraudulent."  Therefore  he  has  suffered 
an  injury  to  his  personal  estate,  for  which 
he  or  his  representative  is  entitled  to  be 
recouped.  As  far  as  regards  the  language 
of  vme  4,  I  incline  to  think  that  ^e 


words  ''transmission  of  interest"  must 
be  limited  to  "  any  other  event,"  and  do 
not  refer  to  the  event  of  death.  The 
point  we  have  to  determine  ia,  whether 
by  reason  of  death  it  is  desirable  that  any 
other  person  should  be  made  a  party  to 
this  action .  I  am  of  opinion  that  this  case 
falls  within  both  the  meaning  and  the 
words  of  the  rule,  and  that  the  order  of 
Master  Benett  is  right. 

HuDDLESTON,  B.— I  am  of  the  same 
opinion. 

Order  affirmed  unth  costs. 


Solicitors — ^Mercer  &  Mercer,  forplaintiff ;  Bidley, 
for  defendant  Grant ;  Blunt,  Tebb  &  Lawford. 
for  defendants  Clark  &  Punchard. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878    1 
May  13./  In  re  todd. 

Alehmse^-d  Oeo.  4.  c.  61.  *.  14— "iliiy 
New  Tenwnl*' — Transfer  of  License— Ap- 
plication to  Special  Sessions  for  License  to 
New  Occupier^  when  to  be  made — ^JSs^mu- 
tion  of  License  of  Preceding  Occupier. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.O.  89.] 


[IN  THE  QUEENS  BENCH  DIVISION.] 
]878      1 
June  i      >  ^*^  (appeUani)  v,  habstov 


July  2 


u 


(respondent). 


Licensing  Act,  1872  (35  *  86  Viet, 
c.  94),  s.  l?— Suffering  Qamtng  on  Pre- 
mises  by  Licensed  Person — PUming  at 
''Puff  and  DaH''—Beeeipt  by  Wimert^ 
Prize— Entrance  Money — Oame  af  SdU, 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.O.  121.] 


(18)  7  East  218. 
(14)  4  Mod.  404« 
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[IN  THE  COMMON  PLEAS  DIVI8I0N.] 
1878       1 
June  28.  }      Wilkinson  t;.  caltbet. 

Landlord  and  Tenant — Yearly  Tenancy 
— Agreement  for  a  Six  Months  Notice  to 
quU^Year^a  Notice  not  necessary — Agri^ 
cultural  Holdings  Act,  1876  (38  ^  39 
Vid.  c.  92),  ss.  61,  64,  66,  67. 

Section  61  of  the  Agrietdtural  Holdings 
Ady  whereby  U  is  enacted  that  "  Wliere  a 
half  year's  notice,  expiring  with  a  year  of 
tenam/yy,  is  by  law  necessary  and  sttfficient 
for  determvnaMon  of  a  tenancy  from  year 
to  year,  a  years  notice  so  expiring  shaU  by 
virt/ue  of  this  Act  be  necessary  and  suffi- 
cient for  the  same,**  does  not  apply  to  a 
yearly  tena/ncy  where  the  parties  have  ex- 
pressly  agreed  for  a  six  months*  notice  to 
quit. 

Demurrer  to  a  statement  of  claim. 

The  statement  of  claim  alleged  that 
one  Francis  Hnllj,  bj  deed  c&ted  the 
29th  of  May,  1868,  demised  to  the  de- 
fendant, at  the  yearly  rent  of  562.,  cer- 
tain premises  for  and  during  the  term  of 
one  year,  and  so  on  from  year  to  year, 
the  said  tenancy  being  determinable  at 
the  end  of  the  first  or  any  subsequent 
year,  on  six  months'  notice  to  quit  from 
eitlier  party  to  the  other  party  previous 
to  the  time  of  entry  in  any  year,  the  said 
tenancy  to  commence  as  to  the  lands  for 
all  pnrposes  on  the  2nd  of  February  then 
last  past,  and  as  to  the  messuages  and 
buildings  on  the  12th  of  May  then  in- 
stant. 

The  defendant  entered  into  possession 
of  the  premises  under  the  lease  on  the 
10th  of  April,  1877.  HuUy  by  deed 
conveyed  to  the  plaintiff  all  his  estate, 
interest  and  reversion  in  the  premises, 
subiect  to  the  lease. 

On  the  2nd  of  August,  1877,  the  plain- 
tiff gave  the  defendant  notice  to  quit  the 
premises  as  to  the  lands  on  the  2nd  of 
February  then  next,  and  as  to  the  mes- 
suages and  buildings  on  the  12th  of  May 
then  next.  The  plaintiff  demanded  of 
the  defendant  possession  of  the  premises 
according  to  the  notice,  but  the  de- 
fendant refused  to  deliver  up  the  same. 

The  plaintiff  claimed  possession  of  the 
premises. 


The  defendant  demurred  on  the  ground 
that  section  61  of  the  Agricultural  Hold- 
ings Act,  1876  (38  &  39  Vict.  c.  92), 
made  a  year's  notice  necessary  for  the 
determination  of  the  tenancy,  and  that 
the  notice  to  quit  was  therefore  insuffi- 
cient. 

Forbes  (Lofthouse  with  him),  for  the 
defendant  in  support  of  the  demurrer, 
contended  that  section  61  of  the  Agricul- 
tural Holdings  Act,  1875,  appli^;  for 
that  section  66  extended  the  Act  to 
future  tenancies;  and  the  application  of 
the  Act  not  having  been  excluded  by  a 
notice  under  section  67  of  a  desire  that 
the  tenancy  should  remain  unaffected  by 
the  Act,  the  defendant  was  entitled  to  a 
year's  notice. 

Anstie,  for  the  plaintiff  in  support  of 
the  statement  of  claim,  contended  that  as 
the  parties  had  expressly  agreed  for  a  six 
months'  notice,  the  tenancy  was  not 
within  section  61,  which  only  applied  to 
tenancies  in  which  a  half  year's  noticer 
was  by  law  necessary  ;  that  the  effect  of 
the  deed  was  to  create  a  tenancy  from 
year  to  year,  determinable  by  a  six 
months'  notice;  and  that  as  section  61 
did  not  apply,  sections  66  and  57  could 
not  affect  the  tenancy. 

Lord  Coleridge,  C.J. — I  am  about  to 
give  a  decision  which  I  regret,  because  it 
narrows  the  construction  of  a  useful  Act 
of  Parliament ;  but  I  must  decide  accord- 
ing to  the  law.  This  tenancy,  which  was 
created  on  the  29th  of  May,  1866,  was 
for  one  year  certain,  and  so  on  from  year 
to  year,  determinable  at  the  end  of  the 
first  or  any  subsequent  year  on  six 
months'  notice  to  quit,  the  said  tenancy 
to  commence  as  to  the  land  on  the  2nd  of 
February,  and  as  to  the  messuages  and 
buildings  on  the  12th  of  May.  Notice  to 
quit  was  given  according  to  the  terms  of 
Uie  contract,  that  is,  a  six  months' 
notice  ;  and  the  question  to  determine  is 
whether  under  these  circumstances  the 
Agricultural  Holdings  Act  has  any  ap- 
plication to  the  contract)  so  as  to  make  it 
necessary  that  a  year's  notice  should  be 
given  before  the  tenancy  determined. 
That  question  turns  on  the  construction 
of  four  sections  of  the  Act.    By  section 


Digitized  by 


Google 


680 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.8. 


Wiikinson  v.  Calvert,  CP. 

51,  "Where  a  half  year's  notice,  expiring 
with  a  year  of  tenancy,  is  by  law  neces- 
sary and  saf&cient  for  determination  of  a 
tenancy  from  year  to  j^ear,  a  year's  notice 
so  expiring  shall  by  virtue  of  this  Act  be 
necessary  and  sufficient  for  the  same." 
No  doubt,  in  an  ordinary  tenancy,  from 
year  to  year,  created,  as  is  commonly 
done,  by  acts  of  the  parties  or  other  of 
the  ordinary  ways,  it  is  incidental  to 
such  tenancy  that  it  cannot  be  put  au 
end  to  except  by  a  half  year's  notice, 
terminating  at  the  end  of  the  year  of 
tenancy ;  and  the  Act  accordingly  enacts 
that  where  a  half  year's  notice,  expiring 
with  a  year  of  tenancy  is  by  law  neces- 
sary, in  such  case  a  year's  notice  shall 
for  the  future  be  necessary.  Then  comes 
section  54,  which  says  that  "  nothing  in 
this  Act  shall  prevent  a  landlord  and 
tenant,  or  intending  landlord  and  tenant, 
from  entering  into  and  carrying  into 
effect  any  such  agreement  as  they  think 
fit,  or  shall  interfere  with  the  operation 
•  thereof."  In  the  present  case  the  land- 
lord and  tenant  have  entered  into  "  such 
an  agreement  as  they  think  fit,"  for  they 
have  stipulated  in  effect  for  a  tenancy  of 
two  years,  to  be  followed  by  a  yearly 
tenancy  terminable  at  the  end  of  any 
year  hj  a  six  months*  notice^  and  there- 
fore they  have  done  that  with  which  sec- 
tion 54  says  "the  Act  shall  not  inter- 
fere." 

Then  comes  section  56,  enacting  that 
the  Act  shall  apply  to  future  tenancies ; 
and  this  section  might  be  important  if 
the  true  view  of  the  case  were  that  this 
tenancy  from  year  to  year  became  a  new 
tenancy  after  the  13th  of  August,  1875  ; 
but  I  do  not  think  that  is  the  true  view. 
By  section  57,  "In  any  case  of  a  con- 
tract of  tenancy  from  year  to  year  or  at 
will,  current  at  the  commencement  of 
this  Act,  this  Act  shall  not  apply  to  the 
contract,  if  within  two  months  after  the 
commencement  of  this  Act  the  landlord 
or  the  tenant  gives  notice  in  writing  that 
he  (the  person  giving  the  notioe)  desires 
that  the  existing  contract  of  tenancy  be- 
tween them  shall  remain  unaffected  by 
this  Act  ....  and  in  the  absence  of 
any  such  notice,  or  on  revocation  of 
every  such  notice,  this  Act  shall  apply  to 
the    contract."      No    such    notice    was 


given,  and  therefore  if  the  Act  is  appli. 
cable  to  the  tenancy,  nothing  has  been 
done  under  section  56  to  take  it  oat  of 
the  operation  of  the  Act. 

But  I  am  afraid  I  must  decide  that  the 
Act  does  not  apply.  The  true  effect  of 
the  deed  seems  to  be  that  all  the  holding 
is  under  the  deed.  From  the  slightness 
of  a  tenancy  from  year  to  year,  and  the 
cost  of  deeds,  it  is  not  usual  to  create 
such  a  tenancy  by  deed ;  but  there  is  no 
rule  of  law  which  forbids  parties  from 
contracting  by  deed.  The  present  case 
is  in  my  opinion  a  tenancy  from  year  to 
year,  created  by  deed.  It  is  a  contract 
by  which  the  landlord  and  tenant  agree 
that  a  six  months'  notice  shall  be  soffi- 
cient  to  determine  the  tenancy.  Now,  in 
cases  of  high  authority,  I  find  it  to  be  an 
inflexible  rule  that  in  order  to  detennine 
a  yearly  tenancy  a  six  months'  notice  is 
not,  except  the  parties  have  agreed  to 
it,  sufficient,  but  that  a  half  year's  no- 
tice is  necessary — Parker  d.  Walker  v. 
Constable  (1)  ;  Doe  d.  Flower  v.  Darby  (2). 
In  the  latter  case  one  of  the  greatest 
Judges  who  has  sat  in  Westminster  HaJl, 
Buller,  J.,  has  said,  "  The  moment  the 
year  began,  the  defendant  had  a  right  to 
hold  to  the  end  of  the  year;  therefore 
there  should  have  been  half  a  year's  no- 
tioe to  quit  before  the  end  of  the  term. 
This  gives  rise  to  another  objection  in 
the  case,  upon  the  distinction  between 
six  months  and  half  a  ^ear.  The  case  in 
the  year  books  requires  half  a  year's 
notice ;  but  here  there  is  less  tlum  half 
a  year's  notice,  and  it  is  bad  on  that 
ground  also." 

Here  the  six  months'  notice  which  was 
agreed  upon  was  given ;  and  with  re- 
luctance I  hold  the  notice  to  have  heexi 
sufficient  to  determine  the  tenancy,  and 
I  overrule  the  demurrer. 

Judgment  for  the  plaintiff . 


Solicitors— Crowder,  Anstie  &  Visard,  agent*  for 
Pearson  &  Pearson,  Kirkby  Lonsdalf,  for 
plaintiff;  Ridsdale,  Craddock  &  Ridsdale, 
agents  for  W.  Hartley,  Settle,  for  defendanU 


(1)  3WilB.26. 

(2)  1  Term  Hep.  150. 
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77.         "I 
,26,27.] 


STONE  V.  THE  CITY  AND 

COUNTY  BANK. 

COLLINS  V,   SAME.* 


Oomip(my---Voltmtary  Winding-vf — Ee* 
pudiaHon  of  SJiares  bought  under  Frau- 
dtderU  Bepreaentation, 

The  principle  thai  a  shareholder  who 
has  been  indmed  to  take  shares  in  a  com' 
pany  by  the  fraudulent  representations  of 
the  directorsyoannot  repudiate  his  shares 
or  recover  bach  the  price  paid  for  them 
after  the  company  has  been  ordered  to  be 
wo^md  up,  if  at  the  time  of  the  intended 
repudiation  there  are  aivy  debts  of  the 
company  unpaid,  extends  to  the  case  of  a 
voltmtary  winding-up  without  supervision. 

These  were  both  cases  from  the  Com- 
mon Pleas  Division,  which  were  by  con- 
sent heard  together  before  Lindley,  J. 
The  former  on  a  Special  Case,  and  the 
latter  on  farther  consideration  after  a 
trial  by  that  learned  Judge  without  a 
jnry. 

Stone  v.  The  City  and  County  Bank. 

This  was  a  Special  Case  stated  pur- 
suant to  an  order  of  the  Common  Pleas 
Division,  with  power  for  the  Court  to 
draw  inferences. 

CASE. 

1.  This  is  an  action  brought  by  the 
plaintiff  against  the  defendant  banking 
company  to  recover  back  600Z.  which  the 
plaintiff  paid  to  the  defendants  for  cer- 
tain shares  in  the  defendant  company. 
The  defendants  by  way  of  counter-claim 
demand  of  the  plaintiff  as  shareholder  in 
the  defendant  company  200Z.  in  respect 
of  calls  on  the  said  shares. 

2.  The  defendants  are  a  joint  stock 
company  incorporated  under  the  Com- 
panies Acts,  1862  and  1867,  limited  by 
shares,  with  a  capital  of  500,()00Z.  divided 
into  100,000  shares  of  hi,  each,  and 
carry  on  business  at  No.  33,  Abchurch 
Lane  in  the  City  of  London,  and  certain 

*  Coram  Lindley,  J. ;  and  on    appeal  coram 
Bramwell,  L.J. ;  Brett,  L.J. ;  and  Cotton,  L. J. 
Vol.  47.— Q.B.,  C.P.  &  Excai. 


persons  carrying  on  business  as  bankers 
in  Leeds,  under  the  style  of  William 
Williams,  Brown  &  Co.,  and  in  London 
under  the  style  of  Brown,  Janson  &  Co., 
purchased  the  assets  and  undertook  to 
pay  all  the  debts  proved  or  to  be  proved 
against  the  defendant  company  under  the 
circumstances  and  in  the  way  hereinafter 
more  particularly  mentioned.  The  Lon- 
don firm  of  Brown,  Janson  &  Co.  wore 
the  clearing  bankers  of  the  defendant 
company. 

8.  The  defendants  about  Midsummer, 
1874,  issued  a  prospectus,  describing 
their  bank  as  in  active  and  successful 
operation,  and  stating  that  the  business 
already  done  had  enabled  the  directors  to 
declare  dividends,  commencing  December, 
1872,  at  the  rate  of  hi,  per  cent,  per 
annum,  and  gradually  increasing  to  71, 
per  cent,  for  the  twelve  months  ending 
the  30th  of  June,  1874.  The  said  pro- 
spectus also  described  the  business  of  the 
company  as  profitable. 

4.  The  defendants  also  issued  a  report 
and  balance-sheet  for  the  half-year  ending 
the  30th  of  June,  1874.  From  this  re- 
port and  balance-sheet  it  appeared  that 
the  defendants  had  in  the  said  half-year 
made  sufficiently  lar^e  profits  to  enable 
them  to  declare  a  dividend  at  the  rate  of 
71,  per  cent,  per  annum  for  the  said  half- 
year.  The  said  balance-sheet  misrepre- 
sented the  amount  of  the  cash  in  hand 
at  bankers,  in  the  way  and  to  the  extent 
hereinafter  fully  described,  and  also 
treated  a  considerable  amount  of  bad  debts 
due  to  the  defendant  company  as  being 
good  and  valuable  assets  of  the  defendant 
company. 

6.  The  plaintiff,  who  is  a  gwitleman 
residing  at  Nuneaton,  near  Warwick, 
received  from  the  defendants  a  copy  of 
the  said  prospectus  in  August,  1874,  and 
also  the  said  report  and  balance-sheet 
hereinbefore  mentioned,  and  was  induced 
by  the  statements  contained  in  the  said 
prospectus,  report  and  balance-sheet,  to 
apply  to  the  defendants  on  or  about  the 
2nd  day  of  September,  1874,  for  200 
shares  in  the  capital  of  the  defendant 
company,  and  paid  to  the  defendants  in 
respect  thereof  the  sum  of  500Z.,  and  the 
defendants  allotted  to  the  plaintiff  200 
shares  accordingly.  But  for  the  said  mis- 
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representation  as  to  the  amount  of  the 
cash   in  hand  at   bankers  the  plaintiff 
would  not   have  applied  for  the    said 
shares. 

6.  The  statements  contained  in  the 
said  prospectus  as  to  the  bank  being  in 
active  and  successful  operation,  and  as  to 
the  business  already  done  enabling  the 
directors  to  declare  dividends  at  the  rates 
therein  stated,  and  also  as  to  the  profit- 
able nature  of  the  business  of  ^he  com- 
pany, were  false  to  the  knowledge  of  the 
directors  of  the  company.  The  said 
balance-sheet  also,  as  the  directors  of  the 
defendant  company  well  knew,  did  not 
truly  represent  the  financial  position  of 
the  defendants,  the  company  not  being  in 
truth  and  in  fact  entitled  to  place  on  the 
credit  side  of  their  balance-sheet  the 
amount  that  therein  appears. 

7.  The  defendants  issued  and  published 
the  said  prospectus,  report  and  balance- 
sheet  so  received  by  the  plaintiff  as  afore- 
said, for  the  purpose  of  inducing  the 
plaintiff  and  others  to  take  shares  in  the 
said  company,  and  did  induce  the  plain- 
tiff and  others  to  take  shares  on  the  faith 
of  the  same. 

8.  On  the  16th  of  July,  1875,  the  re- 
solution hereinafter  set  out  for  the  volun- 
tary winding-up  of  the  defendant  com- 
pany was  passed,  and  in  the  month  of 
November,  1875,  a  criminal  charge  was 
made  and  heard  at  the  Mansion  House, 
in  the  City  of  London,  against  the  di- 
rectors of  the  defendant  company  for  the 
frauds  hereinbefore  mentioned,  and  the 
plaintiff  then  first  became  aware  of  the 
said  frauds.  The  investigation  of  the 
said  charge  was  continued  into  the  month 
of  December,  1875,  and  on  the  14th 
of  January,  1876,  and  (as  a  matter  of 
fact  apart  fix>m  all  questions  of  law  arising 
upon  the  other  fiicts  herein  stated)  with- 
in a  reasonable  time  after  the  false  and 
fraudulent  nature  of  the  said  prospectus, 
report  and  balance  sheet  had  come  to  his 
knowledge,  the  plaintiff  repudiated  the 
said  shares  so  allotted  to  him  as  aforesaid. 

9.  The  plaintiff  claims  in  this  action 
to  be  repaid  by  the  defendants  the  sum 
of  500Z.  so  paid  by  him  as  aforesaid,  to- 
gether with  interest,  at  the  rate  of  5Z.  per 
cent,  per  annum,  from  the  date  of  the 
allotment  to  him  of  the  said  shares. 


10.  The  defendants,  at  ihe  time  they 
commenced  the  business  of  bankers  in 
London  had  no  sufficient  sabsoribed 
capital  of  their  own  wherewith  to  carry 
on  such  business,  but  afisistance  was 
afforded  by  Brown,  Janson  &  Ca,  to 
whom  the  defendants  were  always  in- 
debted in  a  large  amount. 

11.  At  the  close  of  each  day  after  the 
28th  of  October,  1873,  the  current  ac- 
count  of  the  defendsjits  with  Brown, 
Janson  &  Co.  was  overdrawn  (except  on 
the  special  occasions  referred  to  in  para- 
graphs 14  and  15),  so  that  the  defendants 
were  entirely  dependant  upon  Brown, 
Janson  &  Co,  who  thenceforth  had  it  in 
their  power  each  day  and  every  day  to 
put  an  immediate  stop  to  the  business  of 
the  defendants  by  refusing  to  honour 
their  cheques.  Such  power  was  in  &ct 
exercised  by  Brown,  Janson  &  Co.  on 
the  15th  of  May,  1875. 

12.  It  is  the  ahnost  universal  custom 
with  bankers  to  balance  their  books  as 
of  the  80th  of  June  and  81st  of  December 
in  every  year,  and  the  defendants  balanced 
their  books  at  those  dates,  and  it  was  also 
the  custom  of  the  defendants  to  print  and 
publish  a  balance-sheet,  which  purported 
to  shew  their  financial  position  at  the 
close  of  such  half-yearly  periods  in  order 
to  induce  the  pubHo  to  apply  to  them  for 
allotments  of  ^eir  unsubscribed  oapitaL 

18.  Many  of  such  applications  were 
made  through  Brown,  Janson  &  Co.,  who 
received  the  moneys  payable  in  respect 
of  such  applications,  and  also  the  moneys 
payable  on  and  after  allotment,  and  they 
credited  the  defendants  with  such  moneys 
when  received.  Such  applications  were 
in  fact  numerous,  and  continoed  down  to 
the  time  of  the  suspension  of  the  defend- 
ants  hereinafter  mentioned. 

14.  On  the  afternoon  of  the  30th  of 
June,  1874,  one  of  the  London  partners 
of  Messrs.  Brown,  Janson  &  Co.,  at  the 
request  of  one  of  the  officers  of  the  de- 
fendant company,  entered  to  the  credit  of 
the  defendants'  current  account  the  sum 
of  15,0002.  by  way  of  a  loan,  and  the 
defendants'  pass  book  was  balanced  as  of 
the  close  of  that  day,  making  it  appear 
that  the  defendants  had  to  Uie  credit  of 
their  said  banking  account  the  sum  of 
12,175?.   188.  Id,     The    s^d    sum   of 
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15,0002.  was  entered  in  the  books  of 
Brown,  Janson  &  Co.  as  a  loan  by  them 
to  the  defendants,  bnt  the  understanding 
between  the  defendants  and  the  said 
London  partner  in  the  firm  of  Brown, 
Janson  &  Go.  was  that  snoh  loan  was  to 
be  written  ofE  on  the  following  morning 
and  was  not  to  be  drawn  npon  by  the  de- 
fendants. On  the  morning  of  the  Ist 
of  Jnly,  1874,  the  sum  of  15,0001.  was 
accordingly  entered  to  the  debit  of  the  said 
current  account,  with  one  day's  interest, 
and  appears  in  the  pass-book  as  the  first 
debt  entiy  of  that  day,  and  was  credited  to 
the  loan  account^  whereupon  the  said 
current  account  of  the  defendants  with 
Brown,  Janson  &  Co.  shewed  an  over- 
draft of  2,8242.  la,  lid.  according  to  the 
true  state  of  the  account  instead  of  the 
said  apparent  credit  balance  of  12,1752. 
ISs,  Id,  Messrs.  Brown,  Janson  &  Co. 
had  no  part  or  concern  in  or  knowledge 
of  any  fraud  or  misconduct  of  the  di- 
rectors  of  the  defendant  company  in  any 
way  whatsoever.  Their  said  London 
partner  made  the  said  loan  without  any 
enquiiy  as  to  the  defendants'  object  in 
requiring  the  same.  In  granting  the 
said  loan  without  any  such  inquiry  the 
said  London  partner  of  Messrs.  Brown, 
Janson  &  Co.  acted  with  an  unbusiness- 
like want  of  caution,  but  without  the 
least  suspicion  that  it  was  intended  to  be 
used  or  would  be  used  in  any  improper 
way. 

15.  An  operation  precisely  similar  in 
every  respect  had  been  gone  through  at 
the  close  of  the  previbas  half-year  with 
the  sum  of  5,0002.,  and  at  the  close  of 
the  half-year  previous  to  that  with  the 
sum  of  1,5002.  and  on  no  other  occasion. 

16.  The  defendants'  purpose  with  re- 
gard to  such  entries  was  to  conceal  from 
their  shareholders  and  the  public  the  fact 
of  their  current  account  with  their  clear- 
ing bankers  being  overdrawn,  and  the 
absence  of  cash  reserves  available  for 
carrying  on  business,  and  they  so  used 
the  same  in  the  balance  sheet  hereinbefore 
set  out. 

17.  In  the  month  of  October,  1874,  a 
discussion  took  place  among  the  partners 
in  the  firm  of  Brown,  Janson  &  Co.  with 
respect  to  the  said  loan  of  15,0002.,  and 
their  attention  was  called  to  the  fact  that 
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it  had  been  granted  at  the  end  of  the 
financial  half-year.  They  became  alive 
to  the  fact  that  it  might  have  been  used 
for  an  improper  purpose,  and  they  deter- 
mined that  no  loan  of  the  kind  should 
ever  be  made  by  them  again  and  so  in- 
structed their  said  London  partner.  They 
did  not  look  at  the  prospectus  and  balance- 
sheet  issued  at  the  end  of  the  said  half- 
year,  nor  did  they  ascertain  whether  the 
said  loan  had  in  &Lct  been  used  for  the 
purpose  of  misrepresenting  the  financial 
position  of  the  defendant  company. 

18.  On  or  about  the  11th  oi  February, 
1875,  the  defendants  paid  to  the  plaintiff 
one  half-year's  dividend  on  his  said 
shares  at  the  rate  of  seven  per  centum  per 
annum. 

19.  On  the  18th  of  May,  1875,  the 
defendants  stopped  payment,  and  Messrs. 
Brown,  Janson  &  Co.  presented  a  petition 
to  the  Court  of  Chancery  that  the  de- 
fendant company  might  be  wound  up 
compulsorily  under  the  direction  of  the 
Court.  On  the  same  day  several  other 
petitions  for  the  compulsory  winding-up 
of  the  defendant  company  were  presented 
by  shareholders  and  creditors  respec- 
tively, including  one  by  a  shareholder  of 
the  company  named  Hird.  On  the  22nd 
of  May,  1875,  Mr.  Hart  was,  on  the  peti- 
tion of  the  said  Hird,  appointed  provi- 
sional liquidator  of  the  said  company. 
Messrs.  Brown,  Janson  &  Co.  took  out  a 
summons  to  discharge  the  order  appoint- 
ing  the  said  Hart  provisional  liquidator, 
wluch  summons  was  dismissed  on  the 
25th  day  of  May,  1875.  On  the  27th  of 
May,  1875,  a  document  of  that  date  was 
drawn  up  and  executed  by  Messrs.  Brown, 
Janson  &  Co.  and  the  said  directors  of 
the  defendant  company,  whereby  it  was 
provided  that  the  whole  assets  of  the 
bank,  including  the  uncalled  capital,  should 
be  forthwith  transferred  to  Messrs. 
Brown,  Janson  &  Co.,  and  that  Messrs. 
Brown,  Janson  &  Co.  should  pay  all  the 
debts  and  liabilities  of  the  bank  as  stated 
in  the  schedule  to  the  said  document,  and 
should  indemnify  the  said  bank  and  every 
shareholder  thereof  against  the  same. 
The  schedule  to  the  said  document  con- 
tained a  list  of  liabilities  of  the  defendant 
company  on  bills  and  to  customers  on 
cuiTent  accounts,  and  the  said  document 
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and  the  schedule  thereto  is  annexed  to 
and  forms  part  of  this  case. 

20.  On  May  28th,  1875,  an  order  was 
made  upon  the  petition  of  the  said  Hird 
for  the  compnlsory  winding-up  of  the 
said  company,  and  on  the  8th  day  of 
June,  1875,  at  a  meeting  of  shareholders 
of  the  defendant  company,  convened  at 
the  instance  of  Messrs.  ferown,  Janson 
&  Co.,  the  following    resolutions  were 


"  (1.)  That  the  agreement  of  the  27th 
day  of  May,  1875,  made  between  the 
City  and  County  Bank  (Limited)  there- 
inafter called  *the  bank,'  and  William 
Jones,  John  Axtell  Deacon  Cox,  James 
Hole,  Henry  James  Godden,  Alfred 
Marsh,  and  William  Archer  Eedmond, 
M.P.,  for  the  payment  by  Messrs.  Brown, 
Janson  &  Co.,  of  the  debts  and  liabilities 
of  the  bank,  and  for  the  transfer  to 
Messrs.  Brown,  Janson  &  Co.  of  the 
assets  of  the  bank  be,  and  the  same  is 
hereby  confirmed,  and  declared  to  be 
binding  on  the  bank. 

"  (2.)  That  it  has  been  proved  to  the 
satisfaction  of  the  bank  that  the  bank 
cannot,  by  reason  of  its  liabilities,  con- 
tinue its  business,  and  that  it  is  advisable 
to  wind  up  the  same. 

"(3.)  That  the  bank  be  wound  up 
voluntarily. 

"  (4.)  That  Mr.  Samuel  Lowell  Price 
be,  and  is  hereby  appointed  liquidator,  for 
the  put*pose  of  winding  up  the  affairs  of 
the  bank." 

21.  Messrs.  Brown,  Janson  &  Co.  ap- 
pealed against  the  said  order  of  the  28th 
of  May,  1875,  and  on  the  28th  day  of 
June,  upon  the  hearing  of  the  said  ap- 
peal, the  Lords  Justices  of  Appeal  dis- 
charged the  said  order  of  the  28th  of 
May,  with  liberty  to  the  defendant  com- 
pany to  call  a  meeting  of  the  shareholders 
of  tne  defendant  company,  for  the  pur- 
pose of  considering  the  said  agreement  of 
the  27th  of  May,  proposed  as  aforesaid  by 
Messrs.  Brown,  Janson  &  Co.,  and  on  the 
16th  day  of  July,  1875,  at  an  extraor- 
dinary general  meeting  of  the  share- 
holders of  the  defendant  company,  of 
which  due  notice,  specifying  the  intention 
to  propose  thereat  such  resolution  had 
been  given,  the  following  extraordinary 
resolution  was  passed,  that  is  to  say, — 


"  (1.)  That  it  has  been  proved,  to  the 
satisfaction  of  'the  shareholders,  that  the 
bank  cannot,  by  reason  of  its  liabilities, 
continue  its  business,  and  that  it  is  ad- 
visable to  wind  up  the  same. 

"  (2.)  That  the  bank  be  wound  up 
voluntarily,  under  the  provisions  of  the 
Companies  Acts,  1862  and  1867. 

"  (3.)  That  Mr.  Samuel  Lowell  Price, 
of  No.  13,  Gresham  Street,  in  the  Ciiy  of 
London,  public  accountant,  be  appointed 
liquidator,  for  the  purpose  of  winding  up 
the  afiairs  of  the  bank. 

'*  (4.)  That  the  agreement  dated  the 
27th  of  May,  1875,  and  made  between  the 
City  and  County  Bank  (Limited)  and 
William  Jones,  John  Axtell  Deacon  Cox, 
James  Hole,  Henry  James  Gtxlden,  Alfred 
Marsh,  and  William  Archer  Bedmond, 
M.P.,  directors  of  the  bank,  of  the  one 
part,  and  Samuel  James  Brown,  Henry 
Oxley,  James  Walker  0x1^,  Thomas 
Harrison,  John  Whitaker  (jooper,  and 
Basil  Braithwaithe,  trading  under  the 
style  or  firm  of  Brown,  Janson  &  Co.,  of 
the  other  p:irt,  being  an  agreement  for 
the  payment  by  them  of  the  debts  and 
liabilities  of  the  bank,  and  for  the  trans- 
fer to  Messrs.  Brown,  Janson  and  Co.  of 
the  assets  of  the  bank  be,  and  the  same 
is  hereby  confirmed,  and  declared  to  be 
binding  on  the  bank. 

"  (5.)  That  the  said  Samuel  Lowell 
Price,  as  such  liquidator  as  aforesaid,  he 
requested,  authorised  and  empowered  to 
carry  out  and  complete  the  same  forth- 
with." 

The  following  resolutions,  of  which  no- 
tice had  not  been  given,  were  also  passed 
at  the  said  meeting,  that  is  to  say, — 

"  (6.)  That  the  committee  of  investi- 
gation be  requested  to  continue  their 
services. 

"  (7.)  That  it  is  the  opinion  of  this 
meeting  that  the  liquidator  be  repre- 
sented by  solicitors,  independent  of  the 
solicitors  of  Brown,  Janson  &  Co.,  and 
that  the  same  solicitors  should  act  for  the 
committee  of  investigation." 

The  plaintiff,  by  his  proxy,  voted  at 
the  said  meeting  in  favour  of  the  swd 
resolutions. 

22.  On  the  23rd  day  of  July,  1875,  the 
matter  came  again  before  the  Lords  Jus- 
tices of  Appeal,  and  a  discussion  took 
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place  with  respect  to  the  said  document 
of  the  27th  of  May,  1875,  and  it  was  sug- 
gested that  there  might  he  other  dehts 
and  liahilities  of  the  defendant  company, 
of  the  same  kind  and  description  as 
those  enumerated  in  the  said  schedule, 
which  were  not  included  in  the  said  sche- 
dule, and-  thereupon  Messrs.  Brown,  Jan- 
son  &  Co.,  by  their  counsel,  submitting  to 
the  jurisdiction  of  the  Court,  undertook 
to  pay  all  the  debts  proved,  or  which 
should  be  proved,  against  the  City  and 
County  Bank  (Limited),  whether  sche- 
duled to  the  said  agreement  of  the  27th 
of  May  or  not.  In  giving  the  said  under- 
taking, the  counsel  for  all  parties  were 
treating  and  agreeing  with  reference  only 
to  debts  and  liabilities  of  the  kind  ap- 
pearing in  the  schedule  to  the  said  docu- 
ment, and  not  with  reference  to  any 
claims  by  the  shareholders  themselves  to 
have  money  repaid  to  them  on  the  ground 
of  fraud. 

23.  Before  the  said  23rd  day  of  July 
the  attention  of  Messrs.  Brown,  Janson  & 
Co.,  and  their  solicitors,  bad  been  called 
to  certain  frauds  which  had  been  com- 
mitted by  the  directors  of  the  defendant 
company,  for  the  purpose  of  inducing 
persons  to  take  shares  in  the  defendant 
company,  and  they  had  notice  of  an  affi- 
davit which  had  been  sworn  by  Mr. 
Harper,  the  plaintiff's  solicitor,  in  which 
certain  charges  of  fraud  had  been  made. 

24.  Brown,  Janson  &  Co.  on  the  23rd 
of  July,  1875,  had,  and  ever  since  have 
had,  ample  means  of  their  own  to  pay  all 
creditors  of  the  defendant  company,  and 
either  before  the  commencement  of  this 
action  or  since  have,  in  fact,  paid  all  the 
creditors  claiming  in  respect  of  debts  of 
the  kind  and  description  scheduled  to  the 
said  document.  They  have  not  paid  any 
of  the  claims  by  the  shareholders  them- 
selves, claiming  from  the  defendant  com- 
pany a  return  of  moneys  paid  by  thorn  to 
the  defendants  in  respect  of  shares  which 
they  wore  induced  to  take  by  the  fraud 
of  the  defendants.  At  the  time  of  the 
stoppage  of  the  defendant  company  the 
debt  due  from  them  to  Messrs.  Brown, 
Janson  &  Co.  amounted  to  the  sum  of 
45,000Z.,  or  thereabouts,  and  the  assets  of 
the  defendant  company  are  insufficient  to ' 
satisfy  the  debts  of  the  defendants  (apart 
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from  the  debt  due  to  Brown,  Janson  & 
Co.,  and  apart  from  claims  by  share- 
holders for  the  return  of  moneys  paid  in 
respect  of  shares),  and  Messrs.  Brown, 
Janson  &  Co.  will  ultimately  be  out  of 
pocket  to  a  considerable  amount  by  reason 
of  the  said  undertaking  given  by  them, 
as  in  the  22nd  paragraph  of  this  Case 
mentioned. 

25.  By  the  memorandum  and  articles 
of  association  of  the  defendant  company 
it  is  provided  that  every  shareholder  shall 
be  liable  to  pay  the  amount  of  every  call 
to  the  person,  and  at  the  time  and  place 
appointed  by  the  board,  and  twenty-one 
days'  notice  shall  be  given  of  the  time 
and  place  appointed  by  the  board  for  the 
payment  of  every  call.  On  the  18th  of 
May,  1875,  it  was  resolved  by  the  board 
of  directors  of  the  defendant  company 
that  a  call  of  1^.  per  share  be  and  was 
thereby  made,  such  call  to  become  due, 
and  be  payable  as  foUows: — lOs,  on  the 
21st  of  June,  and  10^.  on  the  21st  of  July 
then  next,  and  that  such  call  be  hypothe- 
cated to  Messrs.  Brown,  Janson  &  Co. 
No  place  or  person,  at  which  or  to  whom 
the  said  call  was  to  be  paid  was  men- 
tioned in  the  said  resolution.  No  notice 
of  the  said  call  was  ever  given  by  the 
directors  of  the  defendant  company,  but 
on  the  26th  of  August,  1875,  the  said 
Samuel  Lowell  Price,  the  liquidator  of 
the  defendant  company,  who  had  been  so 
appointed  as  aforesaid,  gave  notice  to  the 
shareholders  of  the  said  call,  and  re- 
quested them  to  pay  the  same  to  Messrs. 
Brown,  Janson  <fc  Co.,  32,  Abchurch  Lane, 
London,  E.C.,  on  or  before  Saturday,  the 
18th  of  September  then  next.  The  said 
last- mentioned  notice  was  received  by  the 
plaintiff  on  the  27th  or  28th  of  September, 
1875,  upon  his  return  from  abroad,  but 
he  has  not  paid  the  said  call,  or  any  part 

t  ri  f*i*^o  I 

26.  On  the  12th  of  October,  1875,  the 
plaintiff  was  settled  on  the  list  of  contri- 
bntories  of  the  defendant  company,  at  a 
meeting  convened  for  that  purpose,  of 
which  he  had  received  notice. 

27.  Before  the  plaintiff  repudiated  his 
said  shares,  as  in  the  8th  paragraph  of  this 
Case  mentioned,  Messrs.  Brown,  Janson 
&  Co.  had  acted  upon  the  said  agreement 
and  undertaking,  in  the  22nd  paragraph 


Digitized  by 


Google 


686 


aUEEN'S  BENCH,  COMMON  FLEAS  AND  EXCHEdUEB. 


[N.  8. 


Stone  T.  City  and  County  Bank  (App.),  C.P. 

of  this  Case  mentioned,  and  had  paid 
certain  of  the.  debts  of  the  defendant 
company. 

The  questions  for  the  opinion  of  the 
Court  are — 

1.  Is  the  plaintiff,  under  the  circum- 
stances hereinbefore  set  forth,  entitled  to 
recover  against  the  defendants  the  said 
500L  and  interest  P 

2.  Are  the  defendants  entitled  to  re- 
cover against  the  plaintiff  the  said  200^. 
and  interest  ? 

Collins  v.  The  City  and  County  Bank. 

Declaration  for  money  received  for 
plaintiff's  use  and  for  interest. 


Particulars. 


1876. 


February  26th.     To  Cash    .     .  £10    0    0 
March  8th  The  like    .    .     20    0    0 


£30    0    0 


Pleas.  1.  Except  as  to  30Z.  never  in- 
debted. 

2.  And  for  a  seoond  plea  the  defendants, 
as  to  the  30Z.  parcel  of  the  plaintiff's 
claim,  for  defence  on  equitable  grounds, 
say  that  the  defendants  are  a  company 
limited  by  shares  registered  and  incor- 
porated under  the  Companies  Acts,  1862 
and  1867,  with  a  capital  of  oOO,OOOZ. 
divided  into  100,000  shares  of  bl.  each, 
and  that  the  directors  of  the  said  com- 
pany issued  and  published  a  certain  pro- 
spectus, report  and  balance-sheet,  con- 
taining certain  false  and  fraudulent 
misrepresentations  and  statements  as  to 
the  said  company  and  its  financial  posi- 
tion, with  the  intent  to  induce  and  by  the 
said  misrepresentations  and  statements 
induced  (amongst  others)  the  plaintiff  to 
become  a  member  of  the  company  and 
the  holder  of  twenty  shares  of  the  com- 
pany, and  to  pay  to  the  company  the  said 
sum  of  30?.  upon  and  in  respect  thereof. 
And  the  defendants  f ui*ther  say  that  after- 
wards, while  the  plaintiff  and  divers  other 
persons  were  members  of  the  company 
and  the  holders  of  divers  shares  of  the 
company,  and  before  the  plaintiff  dis- 
affirmed his  rights  or  liabilities  as  a 
member  of  the  said  company  and  the 
holder  of  the  said  shares,  or  repudiated 


the  said  shares  or  any  of  them,  the  said 
company  duly  passed  an  extraordinary 
resolution  within  the  meaning  of  the 
Companies  Act,  1862,  to  the  effect  that  it 
had  been  proved  to  their  satis&ction  that 
the  said  company  could  not  by  reason  of 
its  liabilities  continue  its  business,  and 
that  it  was  advisable  to  wind  up  the  same, 
and  that  the  said  company  be  wound  up 
voluntarily  under  the  provisions  of  the 
Companies  Acts,  1862  and  1867,  and  a 
liquidator  was  duly  appointed  to  wind  up 
the  affairs  of  the  said  company ;  and  the 
defendants  further  say  that  the  assetsof  the 
company  were  and  are  insufficient  for  pay- 
ment of  the  debts  and  liabilities  of  the  com- 
pany, and  the  costs,  charges  and  expenses 
of  the  winding-up,  ta  wit,  by  an  amount 
exceeding  the  sum  of  all  the  amounts  re- 
maining unpaid  upon  all  the  shares  of  the 
company  held  by  the  members  thereof, 
and  that  before  the  plaintiff  disaffirmed 
his  said  rights  and  liabilities,  or  repudiated 
his  said  shares  or  any  of  them,  creditors 
of  the  company  and  other  persons  having 
claims  against  the  company  acquired 
rights  and  interests  disentitling  the  plain- 
tiff  to  disaffirm  his  said  rights  and  habili- 
ties,  or  to  repudiate  the  said  shares  or 
any  of  them,  and  that  the  plaintiff  is  a 
contributory  of  the  said  company,  and 
liable  to  contribute  to  the  assets  of  the 
said  company  required  for  payment  of  the 
debts  and  liabilities  of  the  said  company, 
and  the  costs,  charges  and  expenses  of 
the  winding-up,  to  the  extent  of  the 
amount  unpaid  upon  his  said  shares.  And 
the  defendants  fiuther  say  that  the  plain- 
tiff's claim  herein  pleaded  to  is  a  claim  to 
recover  back  the  said  sum  of  30Z.  so  paid 
by  him  ito  the  said  company  as  aforesaid, 
on  the  ground  that  he  was  induced  to 
become  a  member  of  the  said  company 
and  the  holder  of  the  said  shares,  and  to 
pay  the  said  sum  of  30Z.  by  the  fraudulent 
misrepresentations  and  statements  con- 
tained in  the  said  prospectus,  report  and 
balance-sheet,  and  not  otherwise. 

Second  replication,  on  equitable  g^unds 
— The  plaintiff  says  that  the  said  extra- 
ordinary resolution  included  a  resolution 
in  the  words  and  figures  following : — 

'^(4.)  That  the  agreement  dated  the 
27th  day  of  May,  1875,  and  made  between 
the  City  and  County  Bank,  limited,  and 
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William  Jones,  John  Axtell  Deacon  Cox, 
James  Hole,  Henr^  James  Gk>dden,  Alfired 
Marsh  and  William  Archer  Redmond, 
M.P.,  directors  of  the  bank,  of  the  one 
part,  and  Samuel  James  Brown,  Henrj 
Oxley,  James  Walker  Oxley,  Thomas 
Harrison,  John  Whittaker  Cooper  and 
Basil  Braithwaite,  trading  nnder  the  style 
or  firm  of  Brown,  Janson  &  Co.,  of  the 
other  part,  being  an  agreement  for  the 
payment  by  them  of  the  debts  and  liabi- 
lities of  the  bank,  and  for  the  transfer  to 
Messrs.  Brown,  Janson  &  Co.  of  the  assets 
of  the  bank,  be  and  the  same  is  hereby 
confirmed  and  declared  to  be  binding  on 
the  bank." 

And  by  the  said  agreement  the  said 
Brown,  Janson  &  Co.  agreed  to  take  over 
all  the  assets  of  the  defendant  company, 
and  in  consideration  thereof  to  pay  all 
the  liabilities  of  the  defendant  company 
included  in  a  certain  schedule  to  the  said 
agreement  annexed,  and  afterwards,  on 
the  hearing  of  a  certain  appeal  before  the 
Lords  Justices  of  Appeal,  against  certain 
orders  made  in  the  Court  of  Chancery  in 
the  matter  of  a  petition  for  the  compul- 
sory winding-up  of  the  defendant  com- 
pany, the  said  Brown,  Janson  &  Co.,  who 
were  represented  by  counsel  on  the  hear- 
ing of  the  said  appeal,  undertook  to  pay, 
not  only  all  the  liabilities  of  defendant  com- 
pany included  in  the  schedule  to  the  said 
agreement,  but  also  all  the  liabilities  of 
the  defendant  company  whether  included 
in  the  said  schedule  or  not,  and  the  said 
undertaking  of  the  said  Brown,  Janson 
&  Co.  was  made  through  their  counsel  on 
the  hearing  of  the  said  appeal,  and  was 
embodied  in  the  order  made  by  the  Lords 
Justices  of  Appeal  disposing  of  the  said 
appeal,  and  the  whole  of  the  beneficial 
interest  in  the  assets  of  the  defendant 
company  vested  in  the  said  Brown,  Jan- 
son &  Co.  in  pursuance  of  the  said  agree- 
ment and  undertaking ;  and  the  plamtiff 
further  says  that  the  said  Brown,  Janson 
&  Co.  have  sufficient  assets  to  pay  the 
whole  of  the  liabilities  of  the  defendant 
company  in  full  with  all  interest,  and 
that  this  action  is  being  defended  for  the 
sole  benefit  of  the  said  Brown,  Janson  & 
Co.,  who  have  as  aforesaid  undertaken  to 
pay  all  the  liabilities  of  the  defendant 
company,  and  in  whom  as  aforesaid  all 
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the  assets  of  the  said  company  have 
vested ;  and  the  plaintiff  further  says  that 
the  said  Brown,  Janson  &  Co.  were  privy 
to  the  said  false  and  fraudulent  represen- 
tations  and  statements  made  by  the  direc- 
tors at  the  time  of  the  making  thereof, 
and  before  the  said  agreement  of  the  27th 
of  May,  1875,  as  amended  by  the  said 
updertaJdng,  became  biding  on  Brown, 
Janson  &  Co.,  and  before  the  plaintiff 
was  induced  to  become  a  holder  of  the 
said  shares  in  the  said  company  and  to  pay 
the  said  30Z.,  of  which  said  sum  the  said 
Brown,  Janson  A  Co.  have  the  benefit, 
not  only  as  assignees  of  the  said  assets  of 
the  defendant  company,  but  as  creditors 
of  the  said  company. 

Second  rejoinder — The  defendants  say 
that  the  said  agreement  dated  the  27th  of 
May,  1875,  was  in  the  words  and  figures 
following : — 

Then  follows  the  agreement,  of  which 
the  following  is  the  material  part. 

(3.)  If  Messrs.  Price,  Waterhouse  &  Co. 
shaU  on  or  before  the  29th  of  May,  1875, 
report  to  Messrs.  Brown,  Janson  &  Co. 
that  the  said  statement  is  correct,  then 
the  said  Messrs.  Brown,  Janson  &  Co. 
shall  pay  all  the  debts  and  liabilities  of 
the  said  bank  as  stated  in  the  said  sche- 
dule, and  shall  indemnify  the  said  bank 
and  every  shareholder  thereof  against  the 
same. 

(4.)  The  whole  assets  of  the  bank, 
including  under  such  term  the  uncalled 
capital  and  any  arrears  of  calls  already 
made,  but  exclusive  of  any  goodwill  or 
alleged  goodwill  of  the  bai^  which  is 
retained  by  the  bank,  shall  be  forthwith 
transferred  by  the  bank  to  Messrs.  Brown, 
Janson  &  Co.,  who  shall  be  empowered 
in  such  manner  as  Messrs.  Brown,  Janson 
&  Co.  shall  direct  to  collect  and  get  in 
all  the  said  assets,  and  the  bank  and  the 
directors  thereof  Bhall  execute  all  such 
instruments  and  do  all  such  things  as 
Messrs.  Brown,  Janson  &  Co.  shall  require 
for  the  purpose  of  giving  effect  to  the 
aforesaid  transfer.  The  bank  and  the 
directors  thereof  shall  on  request  deliver 
to  Messrs.  Brown,  Janson  &  Co.,  or  such 
person  as  they  shall  in  writing  appoint, 
all  the  books,  papers  and  securities  of 
the  bank. 

(5.)  The   bonk    shall   admit  Messrs, 


Digitized  by 


Google 


688 


QUEEN'S  BENCH,  COMMON  PLEAS  AND  EXCHEQUER. 


[N.S- 


Stone  T.  City  and  County  Bank  {App.)^  C,P^ 

Brown,  Janson  &  Co.  as  creditors  against 
the  bank  in  respect  of  all  payments  made 
by  Messrs.  Biy)wn,  Janson  &  Co,  to  or 
on  behi^f  of  the  bank. 

(6.)  If  after  payment  to  Messrs.  Brown, 
Janson  &  Co.  of  all  moneys  paid  by  them 
for  or  in  respect  of  the  debts  and  liabili- 
ties of  the  bank,  with  interest  at  41,  per 
cent,  per  annnm  on  such  moneys  from 
the  date  of  the  payment  thereof,  and  the 
payment  of  all  costs  of  and  attending 
and  preliminary  to  these  presents,  and  of 
realising  the  said  assets  and  ascertaining 
the  said  debts  and  liabilities,  and  the 
petitions  for  winding  up  the  bank  and 
consequent  thereon  and  in  connection 
therewith,  there  shall  remain  any  surplus 
of  the  assets  of  the  bank,  Messrs.  Brown, 
Janson  &  Co.  shall  pay  such  surplus  to 
the  liquidator  of  the  bank. 

Then  follows  the  order  of  the  Lords 
Justices.     See  ante,  Stone's  Case. 

And  the  defendants  further  say  that 
the  plaintiff's  claim  in  respect  of  the 
matters  in  the  second  plea  pleaded  to  is 
not  a  debt  or  liability  included  in  the 
said  schedule  to  the  said  agreement,  and 
is  not  a  debt  within  the  meaning  of  the 
said  undertaking;  and  the  defendants 
further  say  that  the  said  Brown,  Janson 
&  Co.  have  not  sufficient  assets  of  the  de- 
fendant company  to  pay  the  whole  of  the 
liabilities  of  the  defendant  company  in 
full  with  all  interest.  And  that  this  action 
is  not  being  defended  for  the  sole  benefit 
of  the  said  Brown,  Janson  &  Co.  And 
that  the  said  Brown,  Janson  &  Co.  were 
not  privy  to  the  said  false  and  fraudulent 
representations  and  statements  as  alleged. 

Issue. 

0.  Russell  and  B,  V,  Williams,  for  the 
plaintiff. 

Wood  Hill  (Thesiger  and  Cohen  with 
him),  for  the  defendants. 

Ov/r.  adv.  vult. 

On  the  7th  oi  June,  the  following 
judgment  was  given  by 

LiNDLBT,  J. — In  these  two  cases  of 
Stone  V.  The  Oity  amd  County  Bank  and 
Collins  V.  TJie  City  and  Cowity  Bank,  I  do 
not  think  it  necessary  to  refer  at  any  length 
to  the  facts  which  are  really  not  in  dispute. 


The  plaintiffs  in  these  actions  seek  to 
recover  from  the  defendants'  company 
the  moneys  they  paid  to  the  company  in 
respect  of  shares  in  the  company  allotted 
to  them,  and  the  ground  of  action  is  in 
both  actions  the  same,  namely,  that  the 
plaintiffs  were  induced  by  the  fraud  of 
the  company  to  apply  for  and  take  the 
shares  allotted  to  them.  The  fact  that 
the  plaintiffs  were  induced  by  fraud  on 
the  part  of  the  company  to  take  the 
shares  is  admitted  by  the  pleadings  in 
Collins's  action,  and  is  found  in  the 
Special  Case  in  Stone's  action ;  and  I 
therefore  assume  this  point  in  favour  of 
both  plaintiffs.  It  is  further  found  in 
one  action  and  admitted  in  the  other  that 
the  plaintiffs  repudiated  their  shares  be- 
fore action,  and  in  a  reasonable  time 
after  they  discovered  the  frauds.  Under 
these  circumstances,  if  the  company  were 
not  being  wound  up  as  hereinafter  men- 
tioned, the  plaintiffs  would,  in  my  opi- 
nion, be  entitled  to  succeed.  But  before 
these  actions  were  brought,  and  before 
the  plaintiffs  repudiated  their  shares,  and 
before  in  fact  they  discovered  the  fraud 
entitling  them  to  repudiate  the  shares,  a 
resolution  was  passed  for  winding  tiie 
company  up  voluntarily,  under  the  pro- 
visions of  the  Companies  Act,  1862,  and 
it  is  admitted  in  the  one  action  and 
found  in  the  other,  that  at  the  time  of 
the  commencement  of  the  winding  up, 
the  assets  of  the  company,  including  its 
uncalled  capital,  were  not  sufficient  to 
pay  its  undisputed  debts  and  liabilities. 

Now,  assuming  that  the  resolution  to 
wind  up  was  valid,  and  that  the  company 
was  really  being  wound  up  under  it,  I 
am  of  opinion  that  this  winding  up  and 
state  of  the  assets  are  fatal  to  i£e  plain- 
tiffs, and  afford  a  complete  defence  to 
both  actions.  My  reasons  for  this  opi- 
nion are  that  the  plaintiffs  are  not  suing 
the  company  for  unliquidated  damages 
for  the  frauds  of  which  they  complain. 
I  have  looked  at  the  pleadings,  and  I  am 
satisfied  that  they  do  not  admit  of  any 
such  claim,  and  it  is  far  too  late  now  to 
treat  the  pleadings  as  amended,  so  as  to 
raise  an  action  of  that  kind. 

The  plaintiffs  are  seeking  to  recover 
what  they  paid  for  their  shares;  their 
claims  are  based  on  the  theory  that  they 
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are  no  longer  sliareholders ;  on  the  theory, 
namely,  that,  notwithstanding  the  wind- 
ing np  and  the  state  of  the  assets  to  which 

1  have  alluded,  they  had  a  right  to  re- 
scind and  had  rescinded  their  contracts 
before  the  commencement  of  their  ac- 
tions, and  if  the  plaintiffs  had  no  right 
to  rescind,  their  actions  are  not  sosttun- 
able. 

Nowit  appears  to  me  that  OoA^y.IVir^fu. 
and  (1)  shews  conclusively  that  the  plain- 
tiffs had  no  such  right.  It  was  contended 
hy  the  plaintiffs  that  for  several  reasons 
this  decision  did  not  apply  to  the  present 
case.  First,  it  was  said  that  it  does  not 
appear  that  any  of  the  debts  of  the  com- 
pany were  contracted  on  the  futh  of  the 
plamtiffs  being  members  of  it,  and  that 
the  decision  in  Oakes  v.  Turqiiand  i(l) 
was  based  on  what  Lord  Campbell  said 
on  the  subject  of  estoppel  in  Henderson 
V.  The  Bayal  British  Bank  (2).  But,  in 
the  first  place,  it  did  not  appear  in  that 
case  that  Henderson  trusted  the  Boval 
British  Bank  by  reason  of  Gt)ddard  bemg 
a  shareholder  in  it ;  nor  was  there  any 
evidence  in  Oaikes  v.  Twrquand  (1)  that 
any  creditors  in  particular  had  trusted 
Overend,  Gumey  &  Go.  limited,  by  rea- 
son of  Oakes  being  a  shareholder  therein. 
The  observations  in  both  these  cases  on 
the  subject  of  estoppel  are  of  a  general 
nature,  and,  as  I  understand  them,  are 
applicable  to  €J1  registered  companies 
whose  registers  of  shareholders  are  open 
to  inspection,  without  reference  to  the 
question  whether  any  particular  member 
has  more  or  less  induced  credit  to  be 
given  by  any  particular  creditor.  But  it 
&rther  appears  to  me  that  Ocikes  v.  Tur^ 
qwmd  (1)  decides  at  least  the  general 
proposition  that  a  person  induced  by 
fraud  to  take  shares  in  a  company 
formed  and  registered  under  the  Gom- 
panies  Act,  1862,  cannot  repudiate  those 
shares  after  the  company  has  been  ordered 
to  be  wound  up  by  the  Gourt,  or  subject 
to  its  supervision,  if  at  the  time  of  repu- 
diation there  are  any  debts  of  the  com- 
pany unpaid. 

Then  it  is  contended  that   OoJces  v. 

(1)  86  Lftw  J.  Rep.  Chanc.  949  ;  s.  c.  Law  Bop. 

2  H.L.  QiB.  326. 

(2)  7  E.  &  B.  856 ;  s.  c  26  Law  J.  Bep.  Q.B. 
112. 

Vol.  47.— O-B.,  C.P.  &  Exch. 


Twrqua/nd  (1)  does  not  apply,  as  the  wind- 
ing up  of  the  defendant  company  is  purely 
voluntary,  and  in  support  of  this  propo- 
sition the  differences  between  a  voluntary 
winding  up  and  the  other  modes  of  wind- 
ing up  were  minutely  examined ;  the 
omission  of  the  word  '*  creditors  "  from 
section  188,  and  the  remedy  given  to 
creditors  by  section  145,  were  dwelt 
upon,  and  the  observations  of  the  present 
Master  of  the  Bolls  in  In  re  The  Foole 
Fire  Brick  Oompany  (3),  and  the  deci- 
sion of  Vice-Ghancellor  Bacon  in  Hall  v. 
The  Old  Talargoeh  Lead  Mining  Company 
(4)  were  relied  on.  But  it  appears  to 
me  impossible  to  hold  that  the  right  of 
members  to  rescind  their  contracts  with 
the  company  can  depend  on  whether  the 
company  is  being  wound  up  in  one  way 
rather  than  in  another.  The  object  of 
all  modes  of  winding  up  is  to  ensure  an 
equal  division  of  the  company's  assets, 
first  amongst  all  its  creditors,  and  then 
amongst  all  its  members  according  to 
their  rights  inter  se;  and  sections  131, 
132,  133,  138  and  158,  which  I  do  not 
stop  to  read,  shew  conclusively  to  my 
mind  that  although  the  remedies  open  to 
creditors  are  somewhat  different  in  the 
case  of  a  voluntary  winding  up  from 
what  they  are  in  other  cases,  yet  their 
rights,  as  distinguished  from  their  reme- 
dies, are  in  no  respect  different,  unless  it 
be  as  regards  the  time  when  interest  on 
their  debts  ceases  to  run.  No  case,  I 
believe,  exists  which  is  inconsistent  with 
this  view.  In  HaU  v.  The  Old  Talargoeh 
Lead  Mining  Oompany  (4)  the  plaintiff 
had  repudiated  his  shares  before  the  com- 
mencement of  the  winding-up,  which 
accounts  for  the  Vice-Ghancellor  Bacon's 
remark  that  "  no  relief  is  asked  against 
the  company  beyond  what  the  law  aUows, 
or  which  is  inconsistent  with  the  Wind- 
ing-up Acts,"  an  observation  which  the 
iacts  of  the  cases  before  me  render  appli- 
cable to  them.  In  a  voluntary  winaing- 
up  protection  is  afforded  to  creditors  by 
allowing  them  to  bring  actions  without 
the  leave  of  the  Ghancery  Division,  and 
to  apply  for  a  compulsory  order  to  wind 
up,  or  for  a  supervision  order ;  but  the 

(8)  43  Law  J.  Bep.  Chano.  447 ;  s.  c  Law  Bep. 
17  Bq.  268. 
(4)  Law  Bep.  8  Chanc.  Div.  749. 
4T 
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obligations  of  the  company  and  of  its 
members,  whether  statatorj  or  other- 
wise, do  not  depend  upon  or  vary  with 
the  manner  in  which  the.  winding-up  is 
conducted.  In  all  cases  all  the  assets  are 
distributed  pari  passu  amongst  all  the 
creditors,  and  all  the  assets  include  un- 
called up  capital. 

Next,  it  is  contended  that  the  defendant 
company  was  not  in  fact  being  wound  up 
voluntarily  under  the  Companies  Act, 
1862,  and  if  this  could  be  esfcablished,  I 
should  agree  that  Oakes  v.  Tttrquand  (1) 
did  not  apply.  It  becomes  necessary, 
therefore,  to  investigate  this  contention. 

First,  it  was  sug^ted  that  Collins 
could  not  be  bound  by  the  resolution 
to  wind  up,  as  he  had  not  received  any 
notice  convening  the  meeting  at  which 
the  resolution  was  passed.  But  this 
point  was  disposed  of  by  proof  that  no- 
tice was  sent  to  him  by  post  to  his  address, 
as  entered  in  the  register  of  members. 

Secondly,  it  was  suggested  that  the  no- 
tice convening  the  meeting,  because  it 
was  so  framed  as  to  lead  those  to  whom 
it  was  addressed  to  conclude  that  what- 
ever might  be  resolved  upon  at  that  meet- 
ing would  be  subject  to  confirmation  at 
a  subsequent  meeting,  and  in  support  of 
this  objection  reliance  was  placed  on  the 
case  of  In  re  The  Bridport  Old  Brewery 
Oonipan/y  (5).  But  in  this  case  the  no- 
tice was  in  the  very  words  of  section  129, 
clause  3,  of  the  Companies  Act,  1862, 
and  no  person,  aware  of  the  difference 
between  a  special  resolution  and  an  ex- 
traordinary resolution,  as  defined  by  the 
Act,  could  be  misled  by  the  notice,  and 
persons  not  aware  of  the  difierence  can- 
not derive  anv  advantage  from  their 
ignorance  in  this  respect. 

Thirdly,  it  was  contended  that  even  if 
the  resolution  to  wind  up  was  valid,  the 
company  was  not  being  wound  up  under 
it,  but  under  a  special  agreement  incon- 
sistent with  a  liquidation  under  the  Act. 
This  agreement,  however,  was  one  which 
was  in  fact  sanctioned  by  an  extraordi- 
nary meeting  of  shareholders,  duly  con- 
vened for  the  purpose  of  sanctioning  it 
(I  looked  particularly  to  the  notice  to  see 
that,  and  found  it  was  so),  and  was  and 

(6)  Law  Bep.  2  Chanc.  191. 


is,  in  my  opinion,  binding  on  all  who 
were  members  of  the  company  when  so 
sanctioned,  whether  they  voted  for  it,  as 
Stone  did,  or  whether  they  did  not,  as 
was  the  case  with  Collins  (see  section 
136).     Whether  the    arrangement  was 
binding  on  the  creditors  of  the  company 
depends  upon  the  proportion  of  creditors 
who  acceded  to  it ;  but  as  no  person  who 
was  a  creditor  when  the  arrangement 
was  made  has  ever  questioned  it,  this 
point  need  not  further  be  considered. 
It  is  impossible  to  treat  the  plaintifis  as 
creditors    of    the    company    when    the 
arrangement  was   made   for    the  sums 
they  seek  to  recover   in  those  actions, 
for  they  had  not  then  repudiated  tiieir 
shares,  even  if  they  had  a  right  to  do  so, 
which  I  think  they  had  not  after  the  re- 
solution to  wind  up  had  passed. 

But  then  it  is  said  that  all  the  credi- 
tors of  the  company  except  Brown,  Jan- 
son  &  Co.  have  been  paid,  and  that 
Brown,  Janson  &  Co.  are  disentitled  by 
the  part  thev  took  in  assisting  the  com- 
pany  in  its  iraud  from  standing  as  cre- 
ditors as  a^inst  the  plaintiffs.  To  this, 
however,  the  short  answer  is,  that  the 
debts  of  the  company  other  than  that  dne 
to  Brown,  Janson  &  Co. were  not  paid  be- 
fore the  commencement  of  those  actions ; 
and  that  even  if  they  had  been,  the  true 
effect  of  the  arrangement  under  whioh 
those  debts  were  paid  was  to  keep  alive 
those  debts  as  against  the  company  and 
in  favour  of  Brown,  Janson  &  Co.,  to  the 
extent  necessary  to  entitle  them  to  re- 
coup themselves  in  respect  of  their  pay- 
ments and  of  the  assets  of  the  company, 
including  its  uncalled  up  capital  That 
this  is  the  true  effect  of  the  agreement 
I  think  is  plain,  notwithstanding  the  last 
words  of  clause  3,  by  which  the  company 
and  its  shareholders  are  indemiuM 
against  such  debts.  With  reference  to 
that,  I  will  just  turn  to  the  agreement 
itself,  which  is  set  out  in  CoUins's  case. 
The  material  parts  of  this  agreement  are 
the  3rd,  4th,  5th  and  6th  clauses.  Now 
the  3rd  clause  says  that  Brown,  Jansmi 
&  Co.  shall  pay  all  the  debts  and  liabili- 
ties of  the  bank,  as  stated  in  the  sdie- 
dule,  and  shall  indemnify  the  bank  and 
shareholders  against  the  same.  If  the 
agreement  had  stopped  there,  one  would 
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liave  supposed  that  no  call  could  be  made 
upon  the  sliareholders,  even  for  the  pay- 
ment of  these  debts,  or  to  recoup  Brown, 
Janson  &  Co.  for  what  they  might  pay 
in  respect  of  them.  But  that  construc- 
tion is  obviously  inconsistent  with  the 
next  clause  of  the  agreement,  which  goes 
on  to  say,  **  The  whole  assets  of  the 
bank,  including  under  such  term  the  un- 
called  capital  and  any  arrears  of  calls  al- 
ready made,  but  exclusive  of  any  good- 
will,^* and  so  on,  "  shall  be  forthwith 
transferred  by  the  bank  to  Messrs.  Brown, 
Janson  &  Co.,  who  shall  be  empowered 
in  such  manner  as  Messrs.  Brown,  Jan- 
son  &  Co.  shall  direct  to  call  and  get  in 
all  the  said  assets  of  the  bank.*'  Then 
there  is  the  next  clause  5,  which  also 
shews  that  that  indemnity  at  the  end  of 
clause  3  cannot  be  carried  to  this  extent, 
that  Brown,  Janson  &  Co.  were  to  pay 
these  debts,  and  forego  their  right  to  call 
up  the  uncalled  capital  of  the  company, 
because  clause  5  is,  ''The  bank  shall 
admit  Messrs.  Brown,  Janson  &  Co.  as 
creditors  against  the  bank  in  respect  of 
all  payments  made  by  Messrs.  Brown,  Jan- 
son ^  Co.  to  or  on  behalf  of  the  bank.*' 
I  think  it  is  quite  plain,  therefore,  read- 
ing those  clauses  together,  and  taking 
them  as  a  whole,  that  whatever  doubt 
might  be  thrown  upon  this  question  by 
the  concluding  words  of  clause  3,  the 
real  meaning  and  effect  of  this  agreement 
is  this — that  Brown,  Janson  &  Co.  are  to 
pay  the  debts,  but  are  to  have,  in  order 
to  recoup  themselves,  or  to  enable  them- 
selves to  pay  them,  the  assets  of  the 
bank,  includmg  all  uncalled  up  capital, 
and  they  are  to  reserve  the  right  of  in- 
sisting upon  payment  of  the  calls  through 
the  liquidator,  notwithstanding  the  words 
of  indemnity  at  the  end  of  clause  3.  I 
have  no  doubt  myself  that  this  is  the 
true  construction.  • 

For  the  reasons  I  have  given,  there- 
fore, I  am  of  opinion  that  the  agreement 
with  Brown,  Janson  &  Co.  does  not 
confer  upon  the  plaintiffs  a  better  right 
to  maintain  these  actions  than  they 
would  have  had  if  no  such  agreement 
had  been  made.  The  agreement  how- 
ever does,  I  think,  place  an  additional 
difficulty  in  the  plaintiffs*  way ;  for  they 
cannot  derive  any  benefit  from  the  fact 
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that  the  debts  of  the  company  have  been 
paid  by  Brown,  Janson  &  Co.,  and  repu- 
diate their  right  to  have  the  unpaid 
capital  of  the  company  called  up  to 
recoup  them  in  respect  of  their  payment 
to  the  other  creditors  of  the  company. 
The  circumstance  that  at  the  commence- 
ment of  the  winding-up  the  assets  of  the 
company  were  insufficient  to  pay  its 
debts,  even  excluding  the  45,000Z.  due  to 
Brown,  Janson  &  Co.,  renders  it  unne- 
cessary to  consider  whether  their  rights 
as  creditors  would  prevent  the  plaintiffs 
from  recovering  in  these  actions,  regard 
being  had  to  the  alleged  complicity  of 
Brown,  Janson  &  Co.  in  the  frauds,  on 
which  the  plaintiffs  rely.  The  same  cir- 
cumstance also  renders  it  unnecessary  to 
determine  the  important  question  raised 
by  Mr.  Wood  Hill  upon  the  wording  of 
the  131st  section,  namely,  whether  it  is 
possible  for  any  shareholder  under  any 
circumstances  to  repudiate  his  shares 
after  a  resolution  to  wind  up  has  been 
passed.  A  repudiation  of  shares  neces- 
sarily involves  an  alteration  in  the  status 
of  the  repudiating  shareholder ;  and  the 
right  of  the  contributorics  amongst 
themselves  can  be  adjusted  without  any 
such  alteration ;  nor  do  I  at  present  see 
how  the  language  of  that  section  is  to  be 
got  over  ;  but  it  may  be  that  the  words 
relied  upon  are  only  important  for  the 
protection  of  creditors.  However,  for 
the  reason  I  have  given,  it  is  unnecessary 
to  pursue  this  enquiry  further  on  the 
present  occasion.  Nor,  in  the  view 
which  I  take  of  this  case,  is  it  necessary 
for  me  to  put  any  construction  on  the 
undertaking  given  by  Brown,  Janson  & 
Co.,  and  embodied  in  the  order  of  the 
Lords  Justices.  Whatever  may  be  the 
meaning  of  the  word  "debts**  in  that 
undertfSdng,  it  gives  the  plaintiffs  no 
right  of  action  which  they  would  not 
have  had  without  it ;  and  if  the  plaintiffs 
rely  on  the  undertaking,  they  cannot  re- 
pudiate their  liability  to  pay  up  their 
shares  in  full. 

It  was  strongly  urged  that  if  these 
actions  could  not  be  sustained,  the  plain- 
tiffs would  be  wholly  without  a  remedy 
for  the  fraud  from  which  they  have  suf- 
fered. Bat  the  answer  to  this  is,  that 
they    can    brinjg    actions    for    damages 
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against  those  who  defrauded  them,  and 
against  the  company  itself  if  the  frauds 
of  which  they  complain  were  in  point  of 
law  imputable  to  the  company,  which, 
on  the  materials  before  me,  I  take  to 
have  been  the  case. 

It  only  remains  to  consider  the  counter- 
claim of  the  company  in  Stone's  case.    A 
call  was  made  in  May,  1875,  before  the 
commencement  of  the  winding-up  by  the 
directors  payable  in  June  and  July  ;  but 
no  notice  was  given  by  them  of  this  call. 
After  the  winding-up,    namely,    on  the 
26th  of   August,    1875,   the    liquidator 
gave  notice  to  the  shareholders  of  the 
call,  and  required  payment  of  it.     I  am 
of  opinion  that  he  had  power  to  do  this 
under  section  133,  clauses  5  and  7,  and 
section  95,  clauses  4  and  8.     No  reason 
was  given  and  no  authority  was  cited  to 
shew  the  contrary ;  and  the  only  doubt 
I  had  in  my  own   mind  was  whether, 
considering  the  time  which  had  elapsed 
from  the  making  of  the  call,  the  direc- 
tors themselves  could  in  August  have  en- 
forced payment  on  their  giving  notice  of 
it.     I,  however,  think  they  could.     The 
point  is  only  material  as  regards  costs 
and  interest ;  as,  even  if  this  call  is  not 
payable,  a  fresh  call  can  be  made  in  the 
winding-up.      The  argument    that    the 
claim  for  calls  was  r^ly  the  claim  of 
Brown,  Janson  &  Co.,  and  that  tbey  can« 
not  sustain  such  claim,  is   met  by  the 
agreement    with    them.     The    plaintiffs 
cannot  avail  themselves  of  this  agree- 
ment for    the    purpose  of   maintaining 
their  argument  without  paying  up  their 
shares  to  the  extent  I  have  before  re- 
ferred to. 

Upon  all  points,  therefore,  I  am  in 
favour  of  the  defendant  company  in  both 
actions,  and  I  pronounce  judgment  for 
the  company  accordingly. 


Jtfdgment  for 
both  cases. 


the    defendants   in 


B.  V.  Williams  applied  for  leave  to 
amend  the  declaration  and  special  case 
by  inserting  claims  for  damages  for  frau- 
dulent representations. 

The  learned  Judge  declined  to  grant 
such  leave. 

The  plaintiffs  in  both  cases  appealed. 


0.  Eussell,  Whitehwne  and  J2.  7.  Wtl. 
liams  (on  Nov.  24,  1877),  for  the  plain- 
tiffs,  cited  The  Supreme  Court  of  Judi- 
cature Act,   1873,   sec.    24.   subsec.  7. 
Order  XXVn.   rule  1 ;  King  v.   Oorke 
(6) ;    Roe   v.    Baoies   (7) ;  Budding   v. 
Murdoch  (8);   WaUon  v.  BodweU  (9); 
Lindley  on  Partnership^  bk.  2,  oh.  1,  s.  4, 
p.  333,  3rd  ed. ;  Barwick  v.  The  Englith 
Joint  Stock  Bank  (10)  ;  Swift  v.  Winter- 
hotham  (11)  ;   Swift  v.  Jewesbury  (12) ; 
Mackay  v.  The  Oommerdal  Bank  of  New 
Brunstoick   (13);    The  Western  Bank  of 
Scotland  v.  Addie  (14)  ;  OrieseilVs  Case 
(15)  ;  Black,  Hawthorn  ^  Oo.'s  Oase  (16); 
In  re  The  Keynsham  Company  (17) ;  In 
re  Tlie  Life  Association  of  England  (18) ; 
In  re  The  Peninsular  Banking  Oompany 
(19)  ;  KellocFs  Oase  (20). 

Oohen  (Wood  Hill  with  him)  cited 
The  Brighton  Arcade  Oompany  v.  Down" 
ing  (21). 

BusseU  did  not  reply. 

Tbe  arguments  are  fully  stated  in  the 
judgments. 

Bbamwell,  L.  J. — 1  am  of  opinion  that 
in  the  form  that  these  two  claims  are 
presented  to  us  the  plaintiffs  are  not 
entitled  to  recover  as  upon  a  claim  for 
unliquidated  damages.  The  Special  Case 
settled  by  agreement  between  the  parties 
under  which   Stone's  case    is    brought 

(6)  45  Law  J.  Rep.  190 ;  s.  c  Law  Bep.  1 
Chanc  Div.  67. 

(7)  Law  Rep.  2  Chanc.  Div.  729. 

(8)  45  Law  J.  Rep.  Chanc  213  ;  s.c  1  Chanc 
Div.  42. 

(9)  45  Law  J.  Rep.  Chanc.  744;  s.  c  Law 
Rep.  3  Chanc.  Div.  380. 

(10)  36  Law  J.  Rep.  £xch.  147;  s.  c  Law 
Rep.  2  Exch.  259. 

(11)  42  Law  J.  Rep.  Q.B.  HI ;  s.  c  Law  Repi 

8  Q.6.  244. 

(12)  43  Law  J.  Rep.  Q.B.  56  ;  a.  c.  Law  Rep. 

9  Q.B.  301. 

(13)  43  Law  J.  Rep.  P.C.  31 ;  a.  c  Law  Rep. 
5  P.C.  394. 

(14)  Law  Rep.  1  H.L.  Cas.  145. 

(15)  35  Law  J.  Rep.  Chanc  752;  s.  c  Law 
Rep.  1  Chanc  528. 

(16)  42  Law  J.  Rep.  Chanc  404;  s.  c  Law 
Rep.  8  Chanc  254. 

(17)  33  Beav.  123. 

(18)  34  Law  J.  Rep.  Chanc  64. 

(19)  36  Beav.  280. 

(20)  Law  Rep.  3  Chanc  769. 

(21)  37  Law  J.  Rep.  C.P.  125 ;  s.  c.  Law  Rep. 
3  C.P.  175. 
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before  as  presents  the  matter  in  this 
way.  The  plaintiff  says :  "  I  was  de- 
franded  into  entering  into  this  contract. 
I  haye  a  right  to  rescind  it,  and  have  my 
money  back.''  And  the  question  put  to 
the  Court  is,  "b  the  plaintiff,  under 
the  circumstcuiceB  hereinbefore  set  forth, 
entitled  to  recover  against  the  defendants 
the  said  500Z.  and  interest?"  And  in 
Collins's  case  also  it  is  clear  from  all 
the  pleadings  that  the  claim  is  for  the 
specific  sums  of  102.,  201,  and  interest, 
and  not  for  an  unliquidated  sum  by  way 
of  damages.  In  both  cases  the  claims 
are  on  the  footing  that  the  plaintiffs  are 
to  get  back  what  they  have  paid ;  and  I 
can  very  well  understand  that  that  was 
the  most  preferable  way  of  presenting 
their  cases,  because  they  would  be  much 
better  pleased  to  g^t  back  their  money 
or  get  a  judgment  for  it,  with  the  con- 
sequence that  no  doubt  they  would  con- 
tend followed  from  it,  namely,  that  they 
would  not  be  liable  as  contributories, 
than  to  get  a  judgment  for  large  da- 
mages which  they  could  never  realise  by 
any  execution  or  proof  against  the  estate. 
Both  claims  therefore  are  for  liquidated 
damages. 

At  the  trial  of  GoUins's  case  my  brother 
Lindley  declined  to  allow  an  amendment, 
so  as  to  put  the  claim  as  for  unliquidated 
damages.  It  is  said  that  we  ought  to  do 
BO  now.  I  think  we  ought  not  to  do  so ; 
for  when  a  plaintiff  puts  his  case  in  a 
particular  way — and  on&  cannot  help 
thinking  here  for  particular  reasons — I 
have  grave  doubts  whether  the  Judge  at 
the  trial  ought  to  amend ;  and  certainly 
if  he,  in  the  exercise  of  his  discretion, 
chooses  to  decline  to  allow  his  amend- 
ment, we  should  not  interfere  with  that 
discretion.  I  will  not  say  that  if  a  sub« 
stantive  application  were  made  to  the 
Common  Pleas  Division,  an  amendment 
would  not  be  allowed ;  and  if  so,  that 
the  plaintiffs  would  not  succeed  in  their 
claims  for  damages — but  here  we  cannot 
interfere. 

The  actions,  then,  being  for  the  return 
of  money  paid  for  shares,  the  question 
arises,  can  the  plaintiffs  recover?  The 
learned  counsel  for  the  plaintiffs  say 
they  can.  The  defendants'  counsel  say  : 
*'  No, you  cannot  recover,  because  there 
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has  been  a  winding-up.  The  case  of 
Oakes  v.  Turqitand  (1)  shews  that  you 
cannot  rescind  after  a  winding-up,  and 
therefore  you  cannot  rescind  here,  and 
get  your  money  back."  The  first  dis- 
tinction that  has  been  made  between  this 
case  and  OaJces  v.  Turqtumd  (1)  is,  that  in 
the  latter  case  the  winding  up  was  under 
supervision.  I  protest  I  cannot  see  that 
that  makes  any  difference.  No  doubt 
there  is  a  difference  in  the  fact,  because 
the  one  is  and  the  other  is  not  under 
supervision ;  but  the  reasoning  in  Oakes 
V.  Turquand  (1)  is  as  precisely  applicable 
to  this  case  as  it  possibly  could  be.  Mr. 
Williams  said  that  a  compulsory  winding- 
up  is  in  the  nature  of  a  bankruptcy  or 
statutory  execution  for  the  benefit  of 
creditors.  All  that  may  be  true  for 
aught  I  know;  but  it  makes  no  differ- 
ence upon  what  I  understand  to  be  the 
principle  of  Oakes  v.  Tvrquand  (1),  which 
is  this:  Where  there  is,  perhaps  not  a 
general  insolvency,  not  a  general  stop- 
page of  payment,  but  where  there  is  an 
insolvency  shewn  by  the  winding-up 
order  (that  is,  where  the  line  is  drawn), 
and  the  rights  of  creditors  would  be  in- 
terfered with  who  had  given  credit  to 
the  company  upon  the  strength  of  the 
uncalled  capital  and  the  names  on  the 
register— not  that  they  looked  at  it,  but 
that  it  is  so,  and  there  are  names  on  the 
register — then  the  power  to  rescind  is 
gone.  I  cannot  see  but  what  that  rea- 
soning is  as  strongly  applicable  to  a 
voluntary  winding-up  without  super- 
vision as  it  is  to  one  with  supervision,  as 
the  case  was  there. 

Mr.  Williams  made  a  point,  I  confess 
I  thought  it  was  rather  subsidiary  to  the 
one  I  have  been  mentioning,  that  in  this 
case  the  only  creditors  had  become,  as  it 
were,  Messrs.  Brown,  Janson  and  Co. ; 
all  the  other  creditors  were  satisfied,  and 
therefore  that  the  reasoning  of  Oakes  v. 
Turqwmd  (1)  no  longer  applied.  I  sup- 
pose he  would  have  said  the  same  thing 
if  it  had  been  a  compulsory  winding-up, 
with  a  similar  disposition  of  assets.  I 
cannot  agree  to  that.  I  think  that  the 
effect  of  the  arrangement  is  to  give 
Messrs.  Brown,  Janson  &  Co.  a  right  to 
call  upon  the  companv  or  the  liquidator  to 
put  into  force — ^for  iaxB  benefit  of  credi- 
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tors  I  should  saj,  but  what  one  may  per- 
haps say  is  for  their  benefit  as  having 
purchased  the  assets — ^all  such  rights  as 
could  have  been  put  in  force  for  the 
benefit  of  the  creditors  if  the  creditors 
had  still  remained  creditors.  Therefore 
I  cannot  accede  to  that  point  of  Mr. 
Williams. 

Then  there  was  a  point  of  Mr.  White- 
home  to  which  attention  ought  to  be 
called,  which  is  this :  He  says  that  this 
is  not  a  voluntary  winding-up  within  the 
statute,  and  properly  enough  he  pushes 
his  argument  to  the  consequences.  He 
says  that  it  is  null  and  void,  and  ought 
to  be  treated  as  a  nulHty.  The  reason  he 
gives  for  that  is  that  under  the  statute, 
in  a  voluntary  winding-up,  all  persons 
having  claims  are  to  share  in  the  assets, 
and  the  resolution  for  the  winding-up 
mentions  an  arrangement  by  which  all 
persons  having  claims  are  not  to  have  a 
share  in  the  assets,  therefore,  he  says, 
they  have  come  to  an  arrangement  uLbra 
vires^  which  they  could  not  come  to,  and 
this  voluntary  winding-up  therefore  is 
null.  I  think  the  first  answer  to  be 
given  to  that  is,  that  there  is  a  good 
resolution  by  itself ;  secondly,  that  the 
bank  may  wind  up  voluntarily  under  the 
provisions  of  the  Companies  Acts,  1862 
and  1867  ;  and  that,  if  there  is  in  that 
series  of  resolutions  one  which  they  had 
no  power  to  enter  into,  it  does  not  affect 
that  resolution  which  they  had  power  to 
enter  into.  The  two  are  not  combined 
together. 

Now  I  wish  to  call  attention  to  what 
seems  to  me  to  be  another  answer  to  this, 
and  it  would  be  worth  the  attention  of 
Mr.  Cohen's  client  for  reasons  that  will 
appear.  The  fourth  resolution,  which 
Mr.  Whitehome  impugns,  is,  I  think,  not 
open  to  the  objection  which  he  takes  to 
it.  It  is  that  the  agreement,  dated  the 
27th  of  May,  1875,  between  the  directors, 
as  I  suppose  they  are,  and  Brown,  Janson 
&  Co.,  is  an  agreement  for  the  payment 
by  them  of  the  debts  and  liabilities  of  the 
bank  and  for  the  transfer  of  the  assets. 
It  is  contended  that  there  was  no  such 
agreement.  I  am  very  much  inclined  to 
think  there  was  not,  because  it  appears 
to  me  that  the  original  agreement  was  to 
pay  the  debts  in  the  schedule.    At  the 


time  when  this  resolution  was  come  to, 
that  had  not  been  altered.  I  should 
doubt  very  much  if  that  resolution  was 
not  a  good  one  at  the  time ;  it  would  be 
sufficient  if  it  were  afterwards  altered  by 
a  verbal  statement  of  counsel  before  the 
Lords  Justices;  but  before  the  Lords 
Justices  the  additional  obligation  of 
Messrs.  Brown,  Janson  <&  Co.  is  only  to 
pay  debts  ;  and  I  doubt  very  much  there- 
fore whether  this  resolution  does  fcmly 
recite  the  agreement,  because  it  says, 
there  is  an  agreement  by  Messrs.  Brown, 
Janson  <&  Co.  for  the  pajrment  by  them 
of  the  debts  and  liabilities.  If  there  had 
been  such  An  agreement  Mr.  Whitehome's 
objection  fails.  If  there  is  not  snch  an 
agreement,  I  do  not  think  that  this  reso- 
lution can  be  said  to  be  invalid  on  the 
face  of  it.  What  the  consequences  will 
be,  whether  because  that  agreement  has 
been  mis-recited  and  mis-stated  therefore 
it  is  not  binding  upon  the  company,  or 
whether  the  mis-statements  of  it  will  be 
called  a  false  demonstration  and  other- 
wise would  be  good,  and  whether,  if  it 
otherwise  would  be  good  it  would  be  bad 
because  it  is  uUra  vires,  are  interesting 
questions  which  I  recommend  Messrs. 
Brown,  Janson  &  Co.  well  to  think  over, 
in  common  with  their  advisers.  But  1 
do  not  think  it  is  necessary  to  go  further 
into  this  matter. 

I  am  of  opinion  that  on  the  ground 
that  there  is  a  separate  good  resolution 
for  voluntary  winding-up,  and,  if  neces- 
sary, also  upon  the  ground  that  this  re- 
solution does  not  upon  the  face  of  it  shew 
that  the  persons  are  coming  to  a  resoln* 
tion  ultra  vires — upon  those  two  gromids 
it  appears  to  me  that  there  is  a  good 
resolution  to  wind  up,  and  consequently 
that  Mr.  Whitehome's  point  feuls  hinL 

Then  if  that  is  so,  still  a  point  is  made 
and  mainly  made  by  Mr.  WiUiams  which 
is  to  this  effect  as  I  understand.  He  says, 
be  it  that  there  is  a  voluntary  winding- 
up,  and  be  it  that  OaJces  y.  Twrquand  (1) 
shews  that  a  person  who  has  been  de- 
frauded into  becoming  a  shai^older  of 
the  company  and  who  has  repudiated  and 
endeavoured  to  get  rid  of  his  shares  and 
rescind  the  contract  in  a  reasonable  time, 
— be  it  that  Oakes  v.  Turquand  (1)  shews 
that  such  a  person  nevertheless  must  be 
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kept  upon  the  list  of  contribatories  for 
the  benefit  of  creditors,  that  does  not 
shew,  says  Mr.  Williams,  but  what  he  is 
entitled  to  rescind  the  contract,  and  con- 
sequently to  have  his  money  back  and 
have  judgment.     He  says  the  condition 
of  thmgs  is  this :   He  is  on  the  list  for 
the  benefit    of    oontribntories ;  but    as 
between  him  and  his  fraudulent  partners, 
or  those  with   whom   he    is  associated 
through  the  fraud  of  their  agent,  it  is  still 
open  to  him  to  rescind  the  contract.     I 
cannot  think  so.     It  seems  to  me  to  fol- 
low as  a  consequence  that  he  is  a  share- 
holder for  all    purposes,   and    that  his 
remedy  must  be,  not  by  an   action  to 
get  his  money,  but  by  an  action  for  un- 
liquidated damages.     Mr.  Williams  said 
it  was  a  case  of  estoppel>  I  doubt  whether 
that  was  right;  however,   I  think  my 
brother  Brett  suggested  it  was  not,  but  it 
seems  to  me  that  the  case,  instead  of 
being  one  of  estoppel  is  more  like  the 
case  Mr.  Williams  cited  of  Kingsford  y. 
Merry   (22),  where  a   man  sells  goods, 
and  is  induced  to  enter  into  the  contract 
of  sale  by  some  fraudulent  representa- 
tion of  the  yendee,  and  before  he  discoyers 
the  frtkud  and    rescinds  the  contract,  a 
third  person  acquires  some  right  to  the 
goods.     In  that  case,  what  is  his  condi- 
tion  ?     If  it  were  such  as  Mr.  Williams 
would  haye  us  say,  he  would  have  a  right 
to  rescind  the  contract  as  between  him 
and  the  purchaser,  and  yet  he  would  re- 
main in  some  way  liable  to  the  rights  of 
creditors  which  had  been  acquired  by  the 
buyer.     But  that  is  not  the  way  the  law 
deals  with  it.     What  the  law  says  is,' 
when  the  rights  of  third  persons  inter- 
vene, you  can  rescind  no  longer,  the  con- 
tract   is    not   "  rescindable "  if   that  is 
English — the  contract  is  no  longfer  sub- 
ject to  rescission.    You  must  treat  it  as  a 
binding  contract,  and  seek  your  remedy 
against  the  person  who  has   defrauded 
you  by  an  action  for  unliquidated  dam- 
ages.    I  think  therefore  that  point  also 
fails. 

I  think  I  have  touched  on  every  point. 
In  the  result,  then,  I  am  of  opinion  that 
tlus  claim  is  put  on  the  footing  of  rescind- 
ing, and  that  there  is  a  good  voluntary 

(22)  11  Exch.  Rep.  677 ;  s.c  26  Law  J.  Rep» 
Bxc1lX60. 
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winding-up.  I  am  of  opinion  that  the 
case  of  Oc^ea  v.  Turquand  (1)  shews  that 
where  there  is  a  winding-up,  whether 
voluntary,  with  or  without  supervision, 
it  is  too  late  for  a  person  who  has  been 
defrauded  into  becoming  a  shareholder  to 
rescind.  I  am  of  opinion  that  that  case 
shews,  not  only  that  the  name  must  be 
on  the  register,  but  that  it  is  too  late  to 
rescind.  Upon  these  grounds  I  am  of 
opinion  that  this  voluntary  winding-up 
is  good,  and,  upon  the  authority  of  the 
case  of  OakesY,  Turqwrndy  (L)  this  action, 
based  upon  the  footing  of  recovering  the 
consideration  money  back,  fails,  and  that 
our  judgment  must  be  for  the  defendants. 
Then  upon  the  counter-claim,  it  is 
enough  to  say  that  the  only  difficulty 
suggested  was  that  the  liquidator  could 
not  give  notice  of  a  call  due,  and  virtually 
made  by  the  directors,  but  of  which  no 
notice  had  been  given  by  the  directors 
when  they  were  tui  juris,  I  am  of  opi- 
nion that  he  can.  I  think  the  authorities 
referred  to  shew  that  he  can.  In  the 
result  I  think  our  judgment  must  be 
against  the  plaintiff  on  his  claim  and  for 
the  defendants  on  their  counter-claim. 

Bbstt,  L.J. — I  am  also  of  opinion  that 
we  ought  not  in  this  case  to  amend,  and 
for  these  reasons :  that  in  neither  case  was 
the  action  really  brought  or  really  insisted 
upon  as  an  action  to  recover  damages  for 
fraud.  It  seems  to  me  that  both  actions 
were  brought  and  substantially  tried  on 
claims  to  rescind  the  contracts,  and  to 
get  back  the  prices  paid  by  the  share- 
holder for  the  shares;  and  that,  after 
the  cases  have  been  not  only  brought 
but  substantially  insisted  upon  and  tried 
as  in  one  view  of  the  remedy,  that  if  an 
amendment  is  necessary  the  Court  is  not 
in  duty  called  upon  ana  in  fact  exercising 
its  discretion  ought  not  really  to  amend, 
so  as  to  give  substantially  a  new  cause  of 
action.  If,  therefore,  any  amendment  was 
necessary  in  either  case,  I  think  that  we 
ought  not  to  amend  at  this  stage,  and  I 
think  my  brother  Lindley  was  right  in 
not  amending. 

Now,  as  to  whether  any  amendment 
was  necessary  here,  it  seems  to  me  that 
in  the  case  in  which  the  special  case  is 
stated,  the  question  must  be  taken  to  be 


Digitized  by 


Google 


696 


queen's  bench,  common  pleas  and  exchbqueb. 


[N.8. 


StoM  y.  OUy  and  County  Bank  (App.),  C.P. 
the  qnestion  agreed  upon  by  the  parties 
when  the  special  case  is  stated,  and  that 
they  do  not  leave  the  suggested  claim 
open ;  and  on  the  other  hand  I  do  not 
think  that  the  mere  allegation  by  the 
defendants  in  the  answer,  of  the  frand 
by  which  the  plaintiff  was  indnoed  to  take 
the  shares,  nsed  in  the  answer  for  the 
purpose  for  which  it  is  used,  is  enough 
to  give  the  plaintiff,  without  an  amend- 
ment of  the  statements  of  claim  and  of 
the  request  for  remedy,  a  claim  to  have 
the  judgment  of  the  Court  in  his  favour 
upon  that  other  cause  of  action.  I  there- 
fore think  that  there  could  have  been  no 
recovery  upon  the  supposed  cause  of 
action  without  an  amendment,  and  I  think 
an  amendment  ought  not  to  be  made. 

That  being  so,  both  claims  must  be 
looked  upon  as  claims  to  rescind  the  con- 
tracts by  the  plaintiffs,  and  to  recover  the 
prices  paid  for  the  shares.  I  am  of  opinion 
that,  upon  the  facts  proved  in  the  one 
case  and  stated  in  the  other,  that  the 
plaintiffs  could  not  rescind;  and  that 
because  in  each  case  a  voluntary  wind- 
ing-up was  commenced  and  supervened 
before  the  plaintiffs  attempted  to  rescind 
the  contracts.  I  am  of  opinion  that  they 
could  not,  after  the  voluntary  winding-up 
had  been  commenced  and  supervened,  by 
reason  of  the  authority  of  Oakes  v.  Turquand 
(1)  ;  and  that  case  really  decides  that 
by  reason  of  the  Companies  Act,  1862, 
and  upon  a  true  construction  of  that 
statute,  shareholders  in  such  companies 
as  these,  although  they  have  been  in- 
duced to  become  shareholders  by  a 
fraudulent  representation,  yet  being  share- 
holders, and  not  only  being  shareholders, 
but  being  upon  the  register,  are  forbidden 
by  the  statute  to  rescind  after  the  wind, 
ing-up  has  commenced;  and,  in  a  volun- 
tary winding-up,  therefore,  after  the 
resolution  to  wind  up  has  been  passed, 
which  is  the  commencement  of  the  volun- 
tary winding-up. 

Now  in  order  to  take  this  case  out  of 
the  authority  of  Oakes  v.  Turquand  (1), 
two  arguments  have  been  used  before  us, 
one  by  Mr.  Whitehome,  and  the  other  by 
Mr.  Williams,  and  both,  as  might  natu- 
rally be  expected,  exceedingly  ingenious. 
Mr.  Whitehome,  in  order  to  take  the 
case  out  of  any  application  of  Oakes  v. 


Turquand  (1),  argued  that  in  tins  case 
there   was  no  voluntary  winding-np  at 
all ;  and  the  ground  upon  which  he  put 
that   was,  that  the  winding-up  was,  or 
the  terms  of  the  winding-np  were,  incon- 
sistent  with  the  intention  of  the  statute 
in  a  voluntary  winding-up.     He  said  that 
the  terms  of  the  winding-up  were  incon- 
sistent, because  he  said  that  the  winding- 
up  was  founded  upon  an  agreement  wiUi 
Brown,    Janson  &  Co.,  and  that  that 
agreement  would  not  oblige  them  to  pay 
the  present    plaintiffs  if    the    plaintiffs 
could  succeed  in  establishing  their  claim 
for  damages  at  some  subsequent  period. 
Now,  I   am  prepared  to  say  that  even 
though  that  were  the  effect  of  the  agree- 
ment  with  Brown,  Janson  So  Co.,  that 
would  not  prevent  there  being  a  volun- 
tary winding-up  here,  that  is  to  say  that 
it  would  not  make  the  resolntion  of  the 
company  (which  was  passed  according  to 
the  statnte  in  other  respects)  to  wind  up 
a  nullity,  and  would  not  prevent  there- 
fore there  being  a  winding-up  according 
to  the  statute,  at  all  events  until  some 
Court  or  other  had  superseded  that  vo- 
luntary winding-up,  and  ordered  a  wind- 
ing-up under  supervision  or  a  compolsoiy 
winding-up.     It  cannot  be  said  th£^  even 
if  that  agreement  had  the  effect  suggested, 
it  would  make  the  resolution  a  nolliiy, 
so  that  there   should  be  no  voluntary^ 
winding-up.     I  am  not  prepared  to  say 
what  is  the  effect  of  the  agreement  mm 
Brown,  Janson  &  Co.,  modified  by  reason 
of  what  took  place  before  the  Lords  Jus- 
tices.    I  am  not  at  all  prepared  to  say 
that  hereafter,  considering  that  all  parties 
were  represented  before  the  Lords  Jus- 
tices, and  that  which  was  done  was  done 
with  the  Court,  and  in  order  to  induce 
the  Court  to  act  and  which  did  induce 
the  Court  to  act,  those  who  may  in  fntnie 
claim  against  Brown,  Janson  i  Go.  may 
not  say  under  the  direction  and  authorilj 
of  the  Court,  that  Brown,  Janson  &  Co., 
although  they  did  not  in  terms  in  the 
first  agreement  agree  to  pay  certain  debts, 
had  in  the  end  agreed  or  must  be  taken 
to  have  agreed  to  pay,  not  only  all  exist- 
ing debts  or  all  scheduled  debts,  but  any 
debts  which  might  hereafter  be  proved, 
fuid  that    therefore    th^  may  not    be 
bound  to  pay  the  claims  of  the  present 
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plaintiff  when  those  daiins  are  by  action 
or  otherwise  reduced  into  debts.  I  am 
not  prepared  to  say  to  the  contrary,  and 
I  desire  to  say  no  further  than  this,  that 
I  do  not  agree  that  they  may  not  be 
bound. 

Then  with  regard  to  Mr.  Williams's 
objection  to  the  application  of  Oakes  y. 
Turqiumd  (1),  he  put  it  thus:  he  al* 
leges  that  Oaiees  y.  Turqtumd  (1)  was  not 
a  decision  as  between  a  shareholder  and 
the  company,  but  was  a  decision  as 
between  a  shareholder  and  the  creditors 
of  a  company,  and  that  it  was  pnt  upon 
the  ground  of  an  estoppel  as  against  the 
shareholder  in  &your  of  creditors.  But 
in  my  opinion  that  case  was  not  actually 
put  upon  the  ground  of  estoppel  at  all. 
Neither  do  I  think  that  it  was  put  upon  the 
ground  that  a  compulsory  winding-up  is 
to  be  considered  as  in  the  uature  of  a 
bankruptcy,  and  that  a  yoluntary  wind- 
ing-up is  to  be  considered  as  in  the  nature 
of  an  administration  suit.  I  am  of 
opinion  that  the  judgment  in  Oakes  y.  2W« 
quand  (1)  cannot  be  said  to  be  a  decision 
as  between  a  shareholder  and  creditors, 
but  that  it  was  a  decision  as  between  a 
shareholder  and  the  liqaidator  of  the 
company  representing  the  company  ;  and 
that  the  true  decision  was  this  that  the 
existence  of  the  creditors  preyents  a 
shareholder,  who  has  been  induced  to 
take  his  shares  by  reason  of  firaud,  from 
rescinding  a  contract  after  the  commence- 
ment of  a  winding-up,  under  the  Com- 
panies Act,  1862,  whateyer  be  the  nature 
of  that  winding-up,  if  it  be  a  winding-up 
under  the  statute.  By  reason  of  the  tme 
construction  of  the  statute,  which  forbids 
a  thing  to  be  done,  it  preyents  a  share- 
holder from  rescinding  a  contract  afker  a 
winding-up  has  commenced,  leayes  him, 
therefore,  as  a  person  who  has  contracted 
to  take  the  shares  and  who  is  upon  the 
register,  and  then,  by  yirtue  of  the  Act, 
he  is  a  shareholder,  and  of  course,  as  he 
is  a  shareholder  he  can  be  made  a  con- 
tributory. If  that  be  the  true  reason  of 
Oakes  y.  TurqtMnd  (I),  it  seems  to  me  to 
apply,  not  only  to  a  compulsory  winding- 
up,  but  also  to  a  yoluntary  winding-up 
under  superyision,  and  equally  and  just 
as  much  for  the  same  reasons  to  a  yolun- 
tary winding-up  without  inspection,  be- 
VoL.  47.— Q.B.,  C.P.  &  ExcH. 
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caase  a  yoluntary  winding-up  without 
inspection  is  just  as  much  a  winding-up 
under  the  Companies  Act,  1862,  as  any 
other  proceeding  under  the  Act.  They 
are  none  of  them  bankruptcies :  they  are 
modes  of  dealing  with  companies  in  diffi- 
culties, which  are  to  be  instead  of  bank- 
ruptcy according  to  the  ordinary  bankrupt 
law ;  but  they  are  all  proceedings  under 
the  statute,  and  therefore  they  all  come 
within  the  express  decision,  as  they  do 
within  the  yery  terms  used  of  Oakes  y. 
Turquand  (1).  lam,  therefore,  of  opinion 
that  neither  plaintiff  could  recoyer  in  re- 
spect of  the  claims  which  they  haye 
made  in  this  case. 

As  to  the  counter-claim,  in  the  case  in 
which  it  applies,  I  am  of  opinion  that 
that  claim  is  good  for  the  reasons  giyen 
by  my  Lord. 

Cotton,  L.J. — I  think  it  unnecessary 
to  add  anything  on  the  question  whether 
leaye  to  amend  should  haye  been  giyen 
and  should  now  be  giyen,  except  this  that 
although  under  ordinary  circumstances 
I  think  the  widest  liberty  of  amendment 
should  be  giyen,  so  that  the  real  question 
between  the  parties  may  be  decided  with, 
out  further  litigation,  yet  in  this  case, 
for  the  reasons  stated  by  the  Lords  Jus- 
tices, I  think  the  learned  Judge  was  right 
in  refusing  to  amend,  and  that  we  ought 
not  now  to  g^ye  liberty  to  amend. 

Then  1  come  to  what,  1  haye  no  doubt, 
was  the  question  intended  to  be  raised  by 
these  proceedings — can  the  plaintiffs  re- 
scind their  contract  with  the  company  by 
which  they  became  shareholders  ?  That, 
1  think,  is  the  real  substantial  question 
intended  to  be  raised,  because  the  actions 
are  to  recoyer  the  sum  paid  for  the 
shares,  as  money  had  been  receiyed,  and 
that  can  only  be  on  the  footing  of  the 
plaintiffs  bemg  entitled  to  say  they  are 
not  shareholders,  that  they  are  entitled  to 
set  aside  the  contract  by  which  they 
became  shareholders.  Now  the  bar  to 
that  relief,  to  which  1  assume  that  other- 
wise they  would  be  entitled  (as  ap- 
parently they  would  be),  is  the  yoluntary 
winding-up. 

Now,  firat  of  all,  let  us  consider  the 
objections  raised  by  the  plaintiffs,  that 
there  is  no  such  thing    as  a  yoluntary 
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winding-np  here.  He  must  go  to  that 
length.  Mr.  Whitehome  fairly  puts  it  in 
that  way.  He  contended  that  the  volun- 
tary winding-up  proceedings  in  this  case 
might  be  considered  a  nullity.  I  pointed 
out  to  him  the  distinction  between  their 
being  voidable  and  their  being  a  nullity. 
It  may  possibly  be  (I  give  no  opinion 
upon  it)  that  the  various  points  which 
were  urged  by  him  might  be  a  very  good 
reason  for  inducing  the  Court,  on  a 
petition  for  winding  up,  compulsorily  to 
say,  "  We  cannot  let  those  proceedings 
for  voluntary  winding  up  stand.  We 
must  regard  them  as  in  some  way  tainted, 
and  we  make  a  compulsory  order  which 
will  supersede  the  voluntary  winding-up. " 
That  is  not  the  point  before  us.  It  is 
said  they  are  a  nullity,  and  that  I  think 
it  is  impossible  to  maintain,  because  a 
general  meeting  called  with  no  irregu- 
larity  has  passed  what  the  Act  requires, 
a  resolution,  with  a  preface  which  I  shall 
refer  to  in  another  part  of  the  case.  The 
first  resolution  declares  that  the  company 
shall  be  wound  up  voluntarily.  That 
resolution  is  good,  that  is  to  say  it  can. 
not  be  treated  as  a  nullity,  whatever  may 
be  said  of  the  separate  resolutions  as  to 
handing  over  the  assets  to  Messrs.  Brown, 
Janson  &  Co.  for  the  purpose  of  carrying 
out  the  arrangements  which  had  been 
entered  into.  I  look  upon  the  resolutions 
as  separate ;  some  may  be  bad  and  others 
good,  and  the  resolution  to  wind  up  the 
company  voluntarily  is  a  separate  and 
independent  resolution  and  cannot  be 
treated  as  a  nullity. 

That  being  so,  there  being  a  voluntary 
winding-up,  is  that  a  bar  to  the  claim  to 
rescind  the  contract  ?  I  first  consider  it 
without  reference  to  the  argument  of  Mr. 
Williams,  that  whatever  a  winding-up 
might  under  ordinary  circumstances  be, 
having  regard  to  that  agreement,  this 
voluntary  winding-up  cannot  be  a  bar  to 
his  claim.  Now,  in  order  to  see  how  far 
OaJces  V.  Thtrqua/nd  (1),  which  of  course  we 
must  follow,  is  or  is  not  a  decision  appli- 
cable to  the  present  case,  we  must  consi- 
der  what  the  plaintiffs  are  seeking  to  do  in 
these  actions,  and  what,  not  the  plaintiffs, 
but  the  person  applying  there,  the  appel- 
ant,  was  seeking  to  do.  In  both  cases 
they  were  seeking  to  make  out,  as  a 


ground  for  the  relief  in  this  case,  to  get 
back  the  money,  in  that  case  to  b^  taken 
off  the  list  of  contributories,  that  they 
were  not  members  within  the  provisioiu 
of  the  Act  of  Parliament,  a  member 
being  a  person  who,  in  the  words  of  the 
Act,  has  agreed  to  take  shares.  The 
nMund  on  which  they  seek  to  be  Telie?ed 
from  the  obligations  of  membership  ig 
this,  "We  are  induced  to  take  these 
shares  by  fraud,  it  is  a  voidable  agree- 
ment, and  now  that  we  have  discovered 
the  fraud  we  have  a  right  to  avoid  it." 
In  this  case,  as  in  that  case,  there  was 
but  one  contract,  which  the  applicant  or 
the  plaintiffs  seek  to  be  relieved  from,  a 
contract  with  the  company,  no  contmct 
with  anybody  but  the  company ;  no  con- 
tract with  any  shareholder ;  and  the  only 
contract  from  which  the  plaintiffs  in  this 
case,  as  the  appellant  in  the  case  of  Oakei 
V.  Turquand  (1),  were  seeking  to  be  re- 
lieved, was  the  contract  with  the  com- 
pany. The  consequences  in  that  case,  if 
the  House  of  Lords  had  proceeded  upon 
the  argument  that  it  should  have  been 
rescinded,  would  have  been  that  the  ap* 
pellant  must  have  been  taken  off  the  list 
of  contributories ;  in  this  case  it  would 
be  that  he  is  entitled  to  have  back  his 
money  which  he  paid  for  the  shares  to 
the  company.  But  the  relief  in  both 
cases  depends  upon  the  same  principle; 
and  if  the  House  of  Lords  in  that  case 
decided  that  the  contract  should  not  be 
rescinded,  we  must  look  and  see  whether 
or  no,  in  the  present  case,  the  voluntary 
winding-up  comes  within  the  same  prin- 
ciple on  which  they  decided  that  the 
contract  with  the  company  in  that  case 
could  not  be  rescinded.  It  is  very  true 
that  the  g^und  of  refusing  to  allow  the 
applicant  to  rescind  his  contract  with  the 
company,  was  that  the  rights  of  credi- 
tors had  arisen  in  the  sense  that  under 
the  provisions  of  the  Act  of  Pariiament 
proceedings  were  being  taken  to  ^y 
those  creditors  ;  but  still  it  was  to  rescind 
the  contracts  with  the  company.  In  the 
present  case  surely  this  same  objection 
would  apply  to  rescinding  a  contract  with 
the  company.  It  is  true  there  is  a 
difference  in  the  winding-up.  It  was 
pointed  out  that  in  compnlsoiry  wind- 
ing-up,  or  winding-up   under   snperri- 
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BioD,  creditors  can  take  an  active  part 
in  enforcing  their  rights;  thej  can  go 
before  the  Jndge  in  Chambers,  they  can 
take  proceedings  actively  to  enforce  pay- 
ment of  their  debts,  and  in  various  other 
ways  they  can  intervene.  They  cannot 
in  a  volnntary  winding-np.  It  may  be 
foonded,  and  in  this  case  it  was  founded, 
upon  a  declaration  that  it  had  been 
"  proved  to  the  satisfaction  of  the  general 
meeting  (this  is  section  129  of  the  Act) 
that  the  company  cannot,  by  reason  of  its 
liabilities,  continne  its  business,  and  that 
it  is  advisable  to  wind  up  the  same." 
That  is  practically  by  a  declaration  of 
insolvency.  What  are  the  consequences  ? 
Section  133  clearly  gives  to  the  liquidator 
the  duty  of  then  immediately  providing 
for  the  distribution  of  the  assets  amongst 
its  creditors  in  the  first  instance,  and, 
therefore,  a  voluntary  winding-up,  as 
much  as  a  compulsory  winding-up,  does 
put  the  company  in  this  position  that  it  is 
in  a  state  when,  either  by  insolvency  or 
from  some  other  sufficient  reason,  there 
is  a  statutory  obligation  on  those  who 
have  the  winding-up,  in  the  first  instance 
to  apply  the  assets  in  payment  of  those 
creditors.  Of  course,  amongst  those 
assets  which,  under  the  first  clause  of 
section  133,  are  to  be  distributed  in  the 
first  instance  in  paying  the  debts,  are  to 
be  included  any  unpaid  calls  ;  and  I  ap- 
prehend that,  following  the  principle  in 
Oakes  v.  Turqucmd  (1),  we  do  find  this 
principle  established  by  it  that  when  that 
state  of  circumstances  exists,  the  primary 
duty  of  those  having  the  regulation  and 
administration  of  the  assets  of  the  com- 
panv  is  to  pay  the  debts.  No  person  who, 
at  the  time  of  the  commencement  of  the 
winding  up,  is  de  facto  a  member,  a  person 
who  has  agreed  by  a  contract  which  he 
has  not  avoided  to  become  a  member,  can 
withdraw  from  the  administration,  for  the 
benefit  of  creditors,  any  part  of  his  assets, 
either  by  recalling  money  he  has  paid  to 
the  company,  or  by  taking  himself  off 
the  list  of  contributories,  taking  himself 
out  of  the  category  of  a  person  liable  to 
pay  further  calls.  He  can  no  longer,  in 
consequence  of  the  distribution  of  the 
assets  amongst  the  creditors,  insist  upon 
an  equity,  wliich  he  might  otherwise  have 
had,  to  be  relieved  from  his  contract  with 
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the  company.  That,  I  think,  is  the  prin- 
ciple in  Oakes  v.  Turquand  (1),  and  is  a 
principle  which  equally  applies  to  this 
case.  It  is  curious  that  one  of  the  in- 
stances, or  one  of  the  authorities,  which 
Mr.  Whitehome  referred  to  in  his  argu- 
ment for  the  purpose  of  shewing  that  this 
was  mere  administration,  shewed  that  it 
was  something  more,  because  he  referred 
to  those  cases  (one  of  which  was  before 
the  present  Master  of  the  Bolls)  where 
actions  had  been  stayed  after  a  voluntary 
winding-up,  where  tiiere  is  no  statutory 
provision  giving  any  such  power  as  a 
stay  of  action ;  but  the  Master  of  the 
Bolls  likened  it  to  an  administration  suit, 
and  Mr.  Whitehome  argued, "  Here  is  ad- 
ministration, nothing  beyond  that."  I 
think  he  did  not  quite  consider  this,  that 
it  is  not  the  mere  existence  of  an  admi- 
nistration suit  which  enables  an  executor 
to  obtain  a  stay  of  actions  at  law  against 
him  ;  but  the  existence  of  a  decree  which 
provides  for  the  distribution  of  the  assets 
amongst  all  the  creditors.  Therefore, 
following  the  analogy  of  an  administration 
suit,  a  voluntary  winding-up  is  like  an 
administration  suit  in  which  a  decree  has 
been  made  for  the  benefit  of  all  creditors. 
If  that  is  so,  it  very  much  strengthens  the 
view  I  take  of  the  position  of  a  company 
when  there  has  b^n  a  valid  resolution  for 
voluntary  winding  up.  In  my  opinion, 
therefore,  the  decision  of  Oakes  v.  Tur- 
qna/nd  (1)  gives  us  the  principle  to  be 
applied  to  this  case,  to  be  applied  to  a 
case  of  a  voluntary  winding-up ;  and  re- 
garding this  as  voluntary  winding-up  with 
a  good  resolution,  and  with  nothing  spe- 
cial in  consequence  of  an  agreement 
which  had  been  made  with  Messrs. 
Brown,  Janson  &  Co.,  the  winding-up  is 
a  bar  to  this  action.  I  am  treating  it 
simply  as  one  founded  on  a  right  to 
rescind  the  contract. 

I  will  only  say  one  word  upon  the 
objection  arising  out  of  the  agreement, 
taking,  of  course,  the  objection  that  that 
makes  the  whole  thing  bad.  I  think, 
really,  that  it  is  not  really  looking  at 
that  agreement  in  its  true  light.  That 
ag^reement  is  not  a  sale,  in  any  reasonable 
sense  of  the  word,  to  Messrs.  Brown, 
Janson  &  Co.  It  was  merely  an  agree- 
ment made  with  them  to  provide  for  the 
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more  rapid  payment  of  the  debts  of  the 
company,  and  in  consequence  of  their 
agreeing  to  do  that,  and  I  presnme  that 
agreement  has  on  their  part  been  carried 
into  effect,  all  the  assets  of  the  company 
which  would  have  to  be  applied  in  pay- 
ment of  the  debts  directly  are  to  be  handed 
over  to  them  to  recoup  them.  It  is  not 
an  arrangement  quite  unusual.  One  has 
seen  something  of  the  same  sort  in  other 
instances  ;  but  that,  I  take  it,  is  the  real 
nature  of  the  arrangement.  It  would,  in 
my  mind,  not  be  doing  right  to  say  that 
the  position  of  the  party  bringing  such 
an  action  as  this  can  be  varied  because 
the  assets  of  the  company  are  not  in  the 
first  instance  paid  to  the  creditors,  but 
are  to  be  paid  to  persons  who  have  paid 
the  creditors  of  the  company,  and  after 
the  shareholders,  who  must  have  been 
considered  as  represented  at  the  hearing 
of  the  petition  before  the  Lords  Justices, 
had  got  rid  of  an  order  for  compulsory 
winding  up,  by  asking  the  Court  to  let 
these  resolutions  be  put  before  the  gene- 
ral meeting,  there  being  at  the  time  the 
agreement  with  Messrs.  Brown,  Janson 
&  Co.  in  existence.  It  would  have  been 
something  like  defeating  justice  if  one 
had  been  bound  to  accede  to  the  claims 
of  the  plaintiffs  in  this  case,  on  the  ground 
that  those  resolutions  were  bad,  or  that 
that  agreement  gave  them  rights  which 
they  would  not  otherwise  have  had  if  there 
had  been  a  voluntary  winding-up  in  the 
ordinary  way. 

Judgment  affirmed. 


Solicitors — Harper,  Broad  &  Babtcock,  for  both 

Slaintififs;  JansoD,  Cobb  &  Pearson,  for  both 
efendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878     1 

June  6     I  ^^  ^^^^^  BEADLAUGH. 

Obscene  BooJc — Order  for  Destruction 
under  Lord  OamphelVs  Act  (20  ^  21  Vict 
c.  83). 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  105.] 


[IN  THE  COUBT  OF  APPEAL.] 
1878         1 
Jan.  26,'  28.  }    ^^^^""^  «•  '""'""C"-* 

Innkeeper^ 8  Lien — lAsn  on  Horses  and 
Carriages  f(/r  general  Account  of  Queglr-^ 
Waiver  of  Lien  by  Sale. 

An  innkeeper's  lien  is  general^  ar^  ex* 
tends  to  all  the  goods  of  the  guest  under  hit 
control,  and  therefore  to  his  horses  a/nd  ear- 
riages  in  the  inn  stables^  in  respect  of  his 
general  accoimt. 

The  sale  of  a  chattel  by  the  holder  waives 
the  lien  on  it^  although  the  retention  of  U 
would  put  him  to  expense.  (1) 

This  was  an  appeal  from  the  judgment 
of  Pollock,  B.,  at  the  trial  of  the  cause  ^ 
the  Warwickshire  Summer  Assiz^  1877. 

The  plaintiff  was  a  coach-builder,  and 
the  defendant  an  innkeeper.  One  Ben- 
nett lodged  at  the  defendant's  hotel  for 
three  months,  and  while  there  bought  a 
carriage  and  pair  of  horses,  and  harness  of 
the  plaintiff.  These  were  kept  by  Bennett 
at  the  hotel,  and  were  oonstantlj  used  bj 
him,  but  were  never  paid  for.  Bennett 
subsequently  absconded,  leaving  his  hotel 
bill  unpaid ;  he  was  tried,  and  sentenced 
to  seven  years*  penal  servitude.  While 
in  prison,  and  before  trial,  he  assigned 
the  goods  to  the  plaintifi^  on  condition  of 
being  relieved  from  the  price. 

The  plaintiff  then  demanded  the  r^om 
of  the  goods  from  the  defendant ;  offering 
to  pay  for  the  keep  of  the  horses.  The 
defendant  refused  to  give  up  anything, 
unless  the  whole  of  Bennett's  bill  was 
paid,  and  subsequently  sold  the  horses* 
The  plaintiff  then  sued  the  defendant  for 
the  detention  and  conversion  of  the 
horses,  carriage  and  harness. 

The  learned  Judge  directed  judgment 
to  be  entered  for  the  defendant. 

Sir  James  Stephen  and  Dugdale,  for 
the  plaintiff. — First,  the  defendant's  lien 
on  the  goods  was  a  particular  one,  snd 
was  only  for  expenses  incurred  in  ot 


*  Coram  Bramwell,  L.J.;  Brett,  L/.;  and 
Cotton,  L.J. 

(1)  See  DOW  as  to  innkeeper^s  right  to  mI1i 
41  &  42  Vict  c.  88. 
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aboat  them,  and  not  for  the  gnest's  per- 
sonal account — Moss  v.  Towns&nd  (2). 

[Brett,  L.J. — ^That  case  seems  to  turn 
on  the  castom  of  London.] 

They  also  cited  Bosse  v.  Bramstead  (3)  ; 
Stirt  V.  Drtmgold  (4)  ;  Robinson  v.  Walter 
(5) ;  Jones  v.  Pearle  (6).  The  modem 
cases  of  ThrelfaU  v.  Borvnck  (7)  ;  Turrell 
V.  Orawley  (8),  and  Broadwood  v.  Gromara 
(9)  are  not  in  point.  Secondly,  the  sale 
of  the  horses  waived  the  lien,  and  was  an 
act  of  conversion — Goggs  v.  Bernard  (10)  ; 
Jones  V.  Pearse  (6) ;  Jones  v.  Thurloe 
(11);  Legg  v.  Evans  (12);  OWA;  v. 
Gttt»er^  (13)  ;  Jacobs  v.  La^cmr  (14)  ;  Hart- 
ley V.  Hitchcock  (15)  ;  and  it  is  immaterial 
that  the  retention  of  these  caused  expense 
— The  Thames  Ironwork  Company  v.  The 
Patent  Derrick  Company  (IG). 

MeUor  and  Graham,  for  the  defen- 
dant. — The  first  question  is  not  one  of 
general  or  particular  lien,  but  whether 
the  account  can  be  divided.  In  the 
case  of  ThrelfaU  v.  Borwick  (7),  the  piano 
was  detained  in  respect,  not  only  of  the 
plaintiff's  account,  but  of  his  wife's  and 
sister's.  To  carry  the  plaintiff's  argu- 
ment to  its  full  extent,  if  a  guest  brought 
a  lap-dog  with  him,  the  innkeeper's  lien 
would  be  on  the  dog  only  for  what  it  had 
had.  Secondly,  as  to  the  sale  of  the  horses ; 
even  if  that  were  wrongful,  still  the  plain- 
tiff ought  to  have  tendered  the  full 
amount  of  Bennett's  bill,  and  the  damages 
would,  in  any  event,  be  nominal — HcUU' 


(2)  1  Bulet.  207. 

(3)  2  RoUe  Rep.  438. 
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(4)  3  BqIbL  289. 
(6)  Ibid.  269. 
(6)  1  Str.  667. 


(7)  44  Law  J.  Bep.  Q,fi.  87 ;  s.  c.  Law  Hep. 
10  aB.  210. 

(8)  13  Q.B.  Hep.  197 ;  s.  o.  18  Law  J.  Bep. 
Q.B.  163. 

(9)  lOEzch.  Bep.  417;  s.  c  24  Law  J.  Bep. 
Ezch.  1. 

(10)  1  Sm.  L.  0.  p.  217  (7th  Ed.). 

(11)  8  Mod.  172. 

(12)  6  Mee.   &  W.   36 ;  a.  c   9  Law  J.  Bep. 
Exch.  102. 

(13)  2  Bing.  (N.C.)  343 ;  s.  c  6  Law  J.  Bep. 
C.P.  61. 

(14)  6  Bing.  130. 
(16)  1  Stark.  408- 

(16)  1  Jo.  &H.  93;  s.  c.  29  Law  J.  Bep.  Cbanc. 
714. 


day  Y.  Holgate  (17);  Ohvn/nery  v.  Viall 
(18)  ;  Johnson  v.  8tea/r  (19)  ;  Donald  v. 
StickUng  (20)  ;  Brierly  v.  KendaU  (21)  ; 
Jones  V.  Tarlton  (22). 

Sir  James  Stephen  in  reply. 

Bbamwell,  L.J. — Several  questions  are 
raised  in  this  case.  The  first  is.  What  is 
the  innkeeper's  lien  ?  Is  it  a  lien  on 
horses  for  the  expenses  incurred  about 
those  horses,  and  on  carriages,  for  the 
care  of  the  carriages,  and  no  lien  on 
either  in  respect  of  the  guest's  per- 
sonal expenses;  or  is  it  a  lien  on  all 
the  guest's  chattels,  in  respect  of  the 
whole  claim  against  him?  I  am  of 
opinion  that  the  latter  is  the  lien,  and  for 
this  reason,  that  the  debt  is  all  one  debt, 
although  made  up  of  various  items.  The 
innkeeper  is  not  bound  to  trust  his  guest, 
for  he  may  demand  reasonable  compen- 
sation before  he  receives  him ;  but  if  he 
does  receive  him,  and  finds  him  in  things 
he  wants  for  himself,  his  horses,  and  car- 
riages, the  lien  is  for  the  due  performance 
of  the  guest's  contract — ^to  pay  his  ac- 
count; otherwise  the  ludicrous  conse- 
quence might  arise  that  the  lien  would  be  ' 
on  the  wife's  luggage  for  her  food  and 
expenses,  and  on  the  daughter's  for  her's. 
That  cannot  be.  Suppose  it  were  agreed 
that  the  guest  should  be  charged  so  much 
a  day  for  himself,  his  horses,  and  car- 
riages, so  that  you  could  not  separate  the 
items,  how  would  you  impose  the  lien 
then  P  I  do  not  ^think  tbat  case  differs 
from  the  present ;  you  cannot  here  inves- 
tigate the  separate  items,  it  is  all  one  con- 
tract. It  is  true  that  the  policy  of  the 
law  is  against  general  Hens,  so  that  if 
parcels  of  stuffs  are  sent  to  a  dyer  at  dif- 
ferent times  he  has  only  a  lien  on  each 
parcel  for  the  cost  of  dyeing  it,  and  not 
for  dyeing  the  others.   But  if  the  doctrine 

(17)  37  Law  J.  Bep.  Exch.  174 ;  a.  c.  Law  Bep. 
3  £zch.  299. 

(18)  6  HuxL  &  N.  288;  e.  c  29  Law  J.  Bep. 
Exch.  180. 

(19)  15  Com.  B.  Bep.  N.S.  330 ;  s.  c  33  Law  J. 
Bep.  C.P.  130. 

(20)  35  Law  J.  Bep.  Q.B.  232;  s.  c  Law  Bep. 
1  Q.B.  585. 

(21)  17  aB.  Bep.  937;  s.  c.  21  Law  J.  Bep. 
Q,.B,  161. 

(22)  9  Mee.  &  W.  676 ;  s.  c.  11  Law  J.  Bep. 
Exch.  267. 
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contended  for  by  the  defendant  be  cor. 
rect,  and  fifty  pieces  were  sent  at  the 
same  time  to  be  dyed,  the  dyer  would 
only  have  a  lien  on  each  separate  piece 
for  the  cost  of  dyeing  it  individually. 
That  is  not  so,  there  is  but  one  contract. 
So  it  is  here.  So  far,  therefore,  I  am  for 
the  defendant. 

But,  on  the  other  hand,  I  cannot  agree 
with  my  brother  Pollock  as  to  the  sale. 
It  is  clear,  on  the  authorities,  that  the 
defendant  was  not  justified  in  selling. 
The  very  notion  of  a  lien  supposes  that  if 
you  part  with  the  thing  on  which  you 
have  the  lien  the  lien  is  gone.  Thus, 
the  sale  of  the  thing  to  another  is  a  mere 
tortious  act  of  conversion.  I,  of  course, 
do  not  mean  that  the  holder  is  bound  to 
keep  the  thing  on  his  premises,  but  he 
must  do  nothing  inconsistent  with  the 
nature  of  his  holding,  such  as  riding  or 
driving  the  horses  would  be  in  the  pre- 
sent case.  None  of  the  cases  cited  are 
inconsistent  with  this  view.  Donald  v. 
Suckling  (20),  Johnson  v.  Stear  (19),  and 
HaUiday  v.  Holgate  (17),  were  said  to  be 
so,  and  it  was  contended  that  they  estab- 
lished the  position  that  the  goods  could 
not  be  demanded  back,  whether  trans- 
ferred or  not,  without  tendering  the 
amount  of  the  whole  bill.  But  those 
cases  were  cases  of  pledges  with  an  assign- 
able interest,  which  does  not  exist  in 
cases  of  lien.  In  Johnson  v.  Stear  (19) 
the  Court  held  that  the  action  was  main- 
tainable, though  the  damages  were  only 
nominal ;  but  I  see  that  Blackburn,  J.,  in 
Donald  v.  Suckling  (20),  doubts  whether 
that  is  quite  right. 

Then  comes  the  question  of  damages. 
The  general  rule  is,  that  where  there  is  a 
tortious  conversion,  the  damages  are  the 
value  to  the  owner  of  the  article  converted. 
One  case  cited  to  the  contrary  was  Ghin^ 
nery  v.  ViaU  (18),  which  is  I  hope,  law, 
but  it  is  distinguishable  on  the  ground  of 
special  circumstances.  There  there  was 
an  unpaid  vendor  with  no  right  of  lien. 
Then  as  the  vendor  could  maintain  no 
action  against  the  first  vendee  afler  sell- 
ing it  to  another,  it  follows  that  the 
second  sale  relieved  the  first  vendee  al- 
together  from  paying  for  the  goods,  and 
the  plaintiff  really  lost  only  the  difference 
between  the  value  of  the  article  to  him, 


and  the  price.  But  we  have  not  got  to 
consider  that  case.  Then  there  was 
Brierly  v.  KendaU  (21).  That  was  an 
action  of  trespass  to  goods,  and  Wight- 
man,  J.,  says,  during  the  argument,  **In 
the  case  of  a  demise  of  chattels  for  one 
month,  could  the  tenant  in  bringing  trover 
for  the  conversion  of  them,  lay  the  dam- 
ages at  the  full  value  of  the  goods?"  In 
Johnson  v.  Stear  (19),  I  have  already 
pointed  out  it  is  doubtful  whether  the 
action  could  be  maintained  at  all,  at  any 
rate  it  is  clear  that  the  damages  would 
only  be  nominal.  The  Common  Pleas 
expressly  said,  that  though  the  defendant 
could  not  sell,  he  had  a  sort  of  right 
which  must  be  taken  into  account  in 
assessing  damages.  That  is  not  applic- 
able here.  But  I  think  that  what  is  said 
by  Williams,  J.,  is  applicable.  He  says, 
"  The  true  doctrine,  as  it  seems  to  me,  is 
that  whenever  the  plaintiff  could  have 
removed  the  property,  if  he  could  lay 
hands  on  it,  and  could  have  ri^htfolly 
held  it,  when  recovered,  as  the  mil  and 
absolute  owner,  he  is  entitled  to  recover 
the  value  of  it  as  damages  in  the  action 
of  trover,  which  stands  in  the  place  of 
such  resumption."  Here  if  the  plaintiff, 
Mr.  Mulliner,  after  the  sale  by  the  de- 
fendant, had  thought  fit  to  go  to  the 
Eurchaser  and  say:  *' Those  are  my 
orses,  you  have  bought  them  of  a  pOT- 
son  who  had  no  right  to  sell  them  to 
you,"  and  on  a  refusal  to  give  them  up 
had  brought  an  action  for  the  full  price, 
it  is  clear  he  could  have  recovered  it 
j&^m  the  vendee.  He  has,  however, 
treated  the  matter  as  a  conversion,  and 
cannot  be  worse  off  on  that  account.  It 
is  true  the  plaintiff  is  better  off  than  he 
would  have  been  if  the  defendant  had 
not  broken  the  lien,  but  that  is  not  so 
hard  on  the  defendant  as  if  he  had  to 
feed  the  horses.  The  same  hardship 
existed  as  to  a  distress,  before  a  power  A 
sale  was  given. 

I  think,  therefore,  that  we  ought  to 
reverse    the    judgment,    and    give   the 

glaintiff  judgment  for  the  value  of  the 
orses,  but  the  defendant  will  retain  so 
much  of  his  judgment  as  relates  to  the 
detention  of  the  carriage  and  horses,  on 
which  we  have  decided,  he  has  a  hen  for 
the  whole  of  Bennett's  account. 
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Bbbtt,  L.  J. — The  action  here  was  for 
the  wrongful  conversion  of  the  plaintiff's 
horses,  and  the  detention  of  his  carriage 
and  harness.  The  defence  is  one  of  lien, 
and  the  first  question  we  have  to  decide 
is,  what  was  the  lien  of  the  defendant,  and 
to  what  did  it  attach  P  I  think  that  it  was 
on  the  horses,  the  carriage  and  the  har- 
ness for  the  whole  of  Bennett's  account. 
When  an  innkeeper  receives  a  guest  with 
his  horses  and  carriage,  he  does  it  under 
one  contract,  and  that  although  the  stables 
are  not  within  the  curtilage  of  the  inn ; 
the  business  is  all  one  and  the  obligation 
is  one,  namely,  to  I'eceive  the  traveller, 
his  horses  and  carriage,  and  the  contract 
on  the  part  of  the  guest  to  pay  is  one 
contract.  Therefore,  by  the  custom  of 
England,  the  innkeeper  has  one  lien  over 
all  the  guest's  goods  for  the  whole  con- 
tract,  and  one  which  cannot  be  split  up. 
The  defendant,  therefore,  had  a  lien  over 
all  the  articles  for  the  whole  of  Bennett's 
bill.  Then  comes^the  question,  has  the 
defendant  lost  his  lien  p  As  regards  the 
horses  he  clearly  has,  as  he  has  sold  them. 
As  regards  the  other  goods  he  has  held 
them  on  the  right  ground,  namely,  the 
non-payment  of  Bennett's  general  account, 
and  he  still  retains  his  lien  on  that 
ground,  and  there  has  been  no  offer  to 
pay  for  more  than  a  portion  of  the  ac- 
oonnt. 

But  it  is  said  that  though  the  horses 
were  wrongfully  sold,  the  plaintiff  can 
maintain  no  action,  as  he  has  not  tendered 
the  amount  of  the  lien.  Gases  were  cited 
in  support  of  that,  but  it  is  unnecessary 
to  say  whether  they  were  rightly  decided 
or  not.  I  reserve  my  opinion  as  to  that, 
as  they  were  cases  of  pledge,  not  of  lien, 
and  the  decisions  were  bas^  on  that.  At 
the  outside,  the  cases  could  only  affect 
an  action  by  Bennett. 

Then  as  to  damages.  The  remark  I 
have  ^just  made  applies  equally  to  the 
application  of  Johnson  v.  Stear  (19),  on 
the  point  of  damages,  but  1  think  that 
that  case  would,  if  necessary,  require  very 
careful  consideration.  I  can  see  no  reason 
for  departing  from  the  ordinary  rule  in 
cases  of  conversion. 

Cotton,  L.  J. — The  first  question  to  be 
determined  here,  is  the  extent  of  the  de- 


fendant's lien.  No, doubt  the  law  does 
not  favour  general  liens,  but  in  the  case 
of  an  innkeeper  there  ia  a  lien  for  his 
general  account  on  the  personal  laggage 
of  his  guest.  But  it  is  said  that  the 
matter  is  different  as  to  the  guest's  horses 
and  carriages,  and  that  there  is  only  a 
lien  on  them  for  any  special  expense  the 
innkeeper  may  be  put  to  by  them.  1  can 
see  no  reason  why  the  foct  that  they  are 
subject  to  such  a  special  lien  should 
relieve  them  from  the  general  lien.  The 
innkeeper  is  by  the  law  bound  to  receive 
the  guest's  carriages  and  horses,  and  the 
fact  that  they  are  lodged  in  the  stables, 
and  not  in  the  inn  itself,  can  make  no 
difference.  The  defendant,  therefore,  is 
entitled  to  our  judgment  as  far  as  the  car. 
riage  and  harness  are  concerned. 

But  as  to  the  horses  the  matter  is 
different.  They  were  sold.  It  has  been 
said  that  that  is  not  material,  as  the 
plaintiff  could  not  have  got  poseession  of 
them  without  paying  Bennett's  account, 
and  he  has  therefore  sustained  no  damage. 
That  argument  ignores  the  real  nature  of 
the  innkeeper's  right  of  lien.  The  goods 
are  not  pledged  to  him,  he  has  only  a  lien 
on  them,  i,e,  a  right  to  keep  them  in  his 
possession.  He  has  parted  with  the  pos- 
session and  thereby  put  an  end  to  that 
right.  That  being  so,  the  plaintiff,  as 
owner  of  the  horses,  has  a  right  to  say, 
"  Yoxi  had  no  right  to  convert  my  horses." 
There  is  no  equity  between  the  parties ; 
there  is  no  debt  owing  from  the  defendant 
to  the  plaintiff.  Many  cases  were  quoted; 
I  shall  only  refer  to  one,  namely,  Johnson 
V.  Stear  (19).  There  assuming  the  sale 
to  have  been  wrongful,  the  vendor  had  a 
certain  right  over  the  goods,  but  here 
there  was  none,  only  a  right  to  keep 
possession,  which  was,  of  course,  lost 
when  possession  was  given  up. 

Judgment  will  be  for  the  plaintiff  for 
the  horses,  and  for  the  defendant  for  the 
carriage  and  harness. 

Jvdgment  accordingly. 

Solicitors — Sharpe  and  Ullithorne,  agents  for 
Dewes,  Son  &  Wilks,  Coventry,  for  plaintiff; 
Pattison,  Wigg  &  Co.,  agents  for  O.  Minster, 
Coventry,  for  oefendant. 
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[IN  THE  COUBT   OF  APPEAL.] 

(Appeal  from  the  Exchequer  Division.) 

1878.      \ 
Feb.  26,  27.  [         weie  v,  bell  and 
March  2.   f  othebs.* 

May  18.    J 

Oompany  —  Liability  of  Directors  for 
fratidulent  Prospecttis  issued  by  Agent. 

The  defendants  were  directors  of  an  iron 
ore  mining  company,  which  was  compelled 
to  cease  working  for  want  of  funds.  Sub- 
sequently  money  was  advanced  by  the  de- 
fendantSy  with  the  exception  of  Belly  and  a 
small  quantity  of  ore  was  raised.  At  an 
annual  general  meeting  of  the  company  the 
directors  were  authorised  to  raise  money 
on  debentures,  and  at  subsequent  meetings 
of  the  directors  it  was  agreed,  in  the  ab' 
sence  of  Bell  and  without  his  knowledge, 
that  the  advance  should  be  repaid  out  of 
the  proceeds  of  the  debentures,  and,  with 
the  concurrence  of  BeU,  that  the  secretary 
should  employ  brokers  to  place  the  deben- 
tures. The  brokers  for  this  purpose  issued 
a  prospectus  containing  unauthorised  frau- 
dulent  statements.  The  plaintiff,  on  the 
faith  of  these  statements,  purchased  deben^ 
tures,  and  the  money  was  devoted  to  the  re- 
payment of  the  advances.  The  company 
was  subsequently  wound  up,  the  plaintiff 
having  brought  an  action  to  recover  his 
purchase  mojtey : — 

Held,  by  Cockbubn,  L.C.J.,  Bramwbll, 
L. J.,  and  Brett,  L.J.,  dissentiente  Cotton, 
L.J.,  that  Bell  was  not  liable  to  the  plain ' 
tiff. 

This  was  an  appeal  by  the  plaintiff 
from  the  judgment  of  the  Exchequer 
Division  in  favour  of  the  defeudant  Bell. 
[The  fects  are  fully  stated  in  the  head- 
note  and  judgments.] 

Sir  H.  8.  Oiffa/rd,  Solicitor-Oeneral,  and 
Charles  (Barber  with  them)  cited  UdeU  v. 
Atherton  (1),  Macka/y  v.  The  Commercial 
Bdnk  of  New  Brunswick   (2)  Twycross  v. 

*  Coram  Cockbum,  L.C.J.;  Bramwell,  L.J.; 
Brett,  L. J. ;  ami  Cotton,  L.J. 

(1)  7  Hurl.  &  N.  172 ;  8.  c.  80  Law  J.  Rep. 
Exch.  a37. 

(2)  43  Law  J.  Rep.  P.O.  31  ;  s.  c.  Law  Rep. 
6  P.O.  394. 


Gra/ni  (3),  and  The  Beese  BiverSiherMks 
Company  v.  Smith  (4). 

Dtgby  Seymour  and  Lumley  Smith,  for 
Bell,  cited  The  Mersey  Docks  7}rustees  v. 
Oihbs  (5),  WOdey.  Gibson  (6),  The  New 
Brunsvnck  aaid  Canada  BailuHiy  Oom* 
pony  V.  Conybeare  (7),  The  National  Ea- 
change  Company  v.  Drew  (8),  Davidson 
V.  TuUoch  (9),  Henderson  v.  Ixicon  (10), 
Barunck  v.  The  English  Joint  Stock  Bank 
(11),  Brady  v.  Tod  (12),  Swift  v.  Jewes. 
bury  (13),  OuUen  v.  Thompson's  !ZVitf- 
tees  (14),  and  Stone  v.  Cartwright  (15). 

Sir  H.  S.  Oiffard,  in  reply,  citeid  Peek 
V.  Qumey  (16),  and  Betts  v.  Levite  (17). 
Cur.  adv.  vuU. 

The  following  judgments  weredeHvered 
on  the  18th  of  May : — 

Cockbubn,  L.C.J. — This  is  an  appeal 
from  a  judgment  of  the  Exchequer  Divi- 
sion  in  an  action  brought  by  the  plain- 
tiff agaiust  several  derendante,  amongst 
others  against  Mr.  V.  G.  Bell,  as  directors  of 
the  Knightor,  Treverbyn  and  B«sngga 
Hsdmatite  Iron  Oro  Mining  Company, 
Limited,  toreooverasum  of  7^1.  advanced 
by  him  to  the  said  company  on  debentures, 
on  the  ground  that  the  plaiutifE  had  been 
led  to  advance  the  money  on  the  faith  of 
statements  contained  in  a  prospectns 
issued  by  the  authority  of  the  defendants 
which  statements  were  false  and  fraudu- 
lent. Judgment  having  been  given  in  the 
Exchequer  Division  in  mvour  of  thedefend- 

(3)  46  Law  J.  Rep.  C.P.  636 ;  s.  c  Law  Bep. 
2  C.P.  Div.  540. 

(4)  39  Law  J.  Rep.  Chanc.  849 ;  s.  c  Ltw 
Rep.  4  H.L.  Cas.  64. 

(6)  35  Law  J.  Rep.  Exch.  225 ;  8.  c.  Law  Bep. 

1  H.L.Ca8.  93. 

(6)  1  H.L.  Cas.  605. 

(7)  9  H.L.  Cas.  725,  740.  749. 

(8)  2  Macq.  H.L.  Cas.  103. 

(9)  3  Macq.  H.L.  Cas.  788. 

(10)  Law  Rep.  5  Eq.  249. 

(11)  36Law  J.  Rep.  EzclLl47;6.cLawBsp. 

2  Exch.  259. 

(12)  9  Com.  B.  Rep.  N.S.  592;  s.  c.  30  Law  J. 
Rep.  C.P.  223. 

(13)  42  Law  J.  Rep.  QJB.  Ill ;  s.  c  Law  Bep. 
8  a.B.  244 ;  on  appeal  43  Law  J.  Rep.  Q.B.  66; 
8.  c.  Law  Rep.  9  Ct-B.  301. 

(14)  4  Macq.  H.L.  Cas.  424. 

(15)  6  Term  Rep.  411. 

(16)  43  Law  J.  Rep.  Chanc  19  ;  t.  c.  law 
Bep.  6  HX.  Cas.  398. 

(17)  11  Jut.  NJ3.  11. 
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ante,  this  appeal  is  brongbt  against  that 
decision,  so  far  as  it  reUtes  to  the  de- 
fendant Bell  alone ;  but  it  is  impossible 
to  dispose  of  Bell's  case  without  refer- 
ring to  the  £Etcts,  and  the  law  as  affecting 
the  defendants  generally. 

We  mnst  take  it,  on  the  findings  of 
the  jnry,  that  certain  material  statements 
contained  in  the  prospectus,  such  as  the 
amount  of  capital  stated  to  have  been 
subscribed,  that  the  mine  was  in  work- 
ing order,  ihat  its  actual  yield  amounted 
to  160  tons  per  week  from  one  shaft,  to 
which  two  other  shafts  were  about  to  be 
added,  that  the  property  was  worth 
30,0002.  and  could  be  sold  at  any  time  for 
that  amount,  that  the  money  proposed 
to  be  raised  on  debentures  would  be  used 
in  the  development  of  the  property,  were 
false ;  as  also  that  it  was  on  the  &ith  of 
these  statements  that  the  plaintiff  had 
been  led  to  advance  his  money.  Under 
these  circumstances  there  can  be  no  doubt 
that  the  plaintiff  would  be  entitled  to 
recover  back  his  money  from  the  com- 
pany. The  question  here  is,  first,  whe- 
ther he  can  recover  it  from  the  directors, 
as  having  authorised  the  issuing  of  the 
prospectus,  although  they  were  not  cog- 
nisant of  the  false  statements  contained 
in  it.  Secondly,  whether,  independently 
of  this  general  ground,  the  defendants, 
and  more  especially  the  defendant  Bell, 
have  by  their  individual  conduct  ren- 
dered  themselves  liable  to  the  plaintiff. 

The  fiftcts  are  these: — The  company 
had  been  formed  in  1872,  but  in  Janu- 
ary, 1878,  it  was  compelled  to  cease 
working  ^m  want  of  funds.  Between 
ihat  time  and  the  ensuing  month  of  Au- 
gust money  was  advanced  by  the  defend- 
ants (with  the  exception  of  the  defendant 
BeU),  then  being  directors  of  the  com- 
pany, and  ore,  but  to  a  small  extent  only, 
was  raised.  At  the  annual  general  meet* 
ing  of  the  company,  held  on  the  29th  of 
September,  1873,  the  directors  were  au- 
thorised to  raise  money  on  debentures; 
and  at  a  subsequent  meeting  of  the  di- 
rectors, held  on  the  8th  of  October,  it 
was  agreed  that  the  defendants  Baldwin 
and  Fumival  should  make  further  ad- 
vances for  taking  up  certain  bills,  and 
that  the  repayment  of  these  and  of  the 
former  advances  made  by  the  defend- 
VoL.  47.— Q.B.,  C.P.  &  ExcH. 
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ants  should  be  made  out  of  the  proceeds 
of  the  debentures  to  be  issued.  At  a 
meeting  of  the  directors  on  the  5th  of 
November  it  was  resolved  that  the  secre- 
tary be  authorised  to  employ  brokers 
to  place  debentures  to  proauce  10,000Z. 
at  a  discount,  and  a  commission  not  6x- 
ceedin^  12  per  cent.  Acting  on  this 
authority  the  secretary  employed  Steward 
&  Lambe,  who  are  brokers,  to  place  the 
debentures,  and  they,  without  express  au- 
thority, but  as  it  seems  in  the  ordinary 
course  of  business  adopted  on  such  occa- 
sions, published  the  prospectus,  which 
was  prepared  by  their  clerk,  on  what  in- 
structions or  information  does  not  appear, 
and  which  contained  the  misrepresenta- 
tions complained  of.  The  money  raised 
on  the  debentures  was  paid  into  the  com- 
pany's bankers,  and  part  of  it  was  ap- 
plied to  the  repayment  of  the  advances 
which  had  been  made  by  the  def  endants, 
with  the  exception  of  Bell.  In  the  sequel 
the  company  was  unable  to  go  on,  and  in 
January,  1875,  was  wound  up. 

Upon  these  facts  the  Court  of  Exche- 
quer Division  gave  judgment  in  fervour 
of  the  defendants,  on  the  ground  that 
Steward  &  Lambe,  the  brokers,  in  issu- 
ing the  prospectus,  had  acted  as  the 
agents,  not  of  the  defendants,  iut  of  the 
company;  that  the  directors  had  been 
merely  the  officers  and  i^ents  of  the 
company  in  carrying  into  effect  Uie  reso- 
lution of  the  company  that  debentures 
should  be  issued,  and  in  doing  what  was 
necessary  for  that  purpose — vnter  alia^  in 
directing  that  a  prospectus  should  be 
prepared  and  published — had  been  in  no 
sense  principals.  Consequently,  that  the 
rule  that  a  principal  who  derives  benefit 
from  a  fraud  committed  by  his  agent  in 
the  course  of  his  employment  becomes 
liable  to  a  party  injured  by  the  fraud, 
has  here  no  application,  though  upon  the 
authority  of  Ba/rwich  v.  The  English  Joint 
Stock  Bank  (11)  it  would  have  made 
Uie  company  liable,  had  the  action  been 
brought  against  them. 

I  concur  in  the  view  that  the  defend- 
ants in  what  they  did  were  acting  as  the 
agents  of  the  company  and  not  as  prin- 
cipals, and  therefore  that  they  would  not 
be  liable,  generally  speaking,  for  misre- 
presentations made  without  their  autho- 
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riiy  by  persona  employed  by  them  on 
benalf  of  the  company,  and  who  were 
acting,  not  as  their  agents,  bat  as  the 
agents  of  the  company.  Bat  the  Court 
below  appears  to  have  overlooked  a  cir- 
cumstance which  seems  to  me  to  make 
all  the  difference,  namely,  that,  with  the 
exception  of  the  defendant  BeU,  all  the 
defendanta,  though  not  parties  to  the 
issuing  of  the  prospectus,  as  &audu. 
lently  framed,  yet  knowing  that  it  had 
been  issued,  and  with  the  knowledge  of 
its  fraudulent  character,  which  their  per- 
fect acquaintance  with  the  affairs  of  the 
company  must  have  given  them,  not  only 
allowed  the  plaintiff  and  others  to  ad- 
vance  their  money  on  the  fiedth  of  the 
fieJse  representations  contained  in  it,  and 
by  receiving  the  money  became  parties 
to  the  fraud,  but  on  their  own  authority 
applied  a  considerable  portion  of  the 
money  so  received  to  the  discharge  of 
their  own  pecuniary  claims  on  the  com- 
pany, claims  which  the  company  had  no 
other  means  of  satisfying.  Even  the  de- 
fendant Bamett,  who  left  England  in 
August,  1872,  and  did  not  return  till 
1874,  and  who  ytbb  ignorant  of  all  that 
was  done  in  the  interval,  inclusive  even 
of  the  fact  of  the  payment  of  the  amount 
due  to  him  from  the  company,  the  money 
having  been  paid  to  his  agent  in  his  ab- 
sence, having  returned  the  money  when 
the  fact  came  to  his  knowledge,  stands 
on  the  same  footing  as  the  rest.  Now  1 
take  it  to  be  undoubted  law  that  if  an 
agent  in  the  course  of  his  employment 
commits  a  fraud  upon  a  thiid  party, 
whereby  damage  ensues  to  the  latter, 
he  wUl  be  liable  to  the  partv  wronged, 
though  his  principal  would  be  so  Uke- 
wise.  The  case  of  Henderson  v.  Lacan 
(10)  proceeded  on  this  principle ;  and  in 
OtiUen  V.  Thompson's  Trustees  (14)  Lord 
Westbury  says,  "  All  persons  concerned 
in  the  commission  of  a  fraud  are  to  be 
treated  as  principals;  no  party  can  be 
permitted  to  excuse  himself  on  the  ground 
that  he  acted  as  the  agent  or  servant  of 
another.**  A  fortiori^  would  this  be  so 
where  the  agent  himself  derives  benefit 
from  the  fraud  ?  The  present  case  differs, 
it  is  true,  in  this,  that  here  the  defend- 
ants being  the  agents  of  the  company, 
employed  sub-agents  to  publish  the  pro- 


spectus, but  were  no  parties  to  the  frau- 
dulent statements  contained  in  it,  such 
statements  having  been  published  by  the 
sub-agents  without  their  authority  or 
knowledge.  But  having,  with  the  ex- 
ception of  the  defendant  Bell,  become 
aware  of  those  statements,  and  being  also 
aware  of  their  Msehood,  they  were  par- 
ties to  the  issuing  of  the  debentures,  and 
applied  a  considerable  portion  of  the  pro- 
ceeds to  the  satisfaction  of  their  own 
claims  on  the  company. 

Now  I  apprehend,  that  where  an  agent 
employs  a  sub-agent,  and  the  latter  in 
the  course  of  his  emplo^ent  is  guiliy  of 
fraud  or  misrepresentation,  and  the  agent, 
with  knowledge  of  the  fi^ud,  derives  a 
material  benefit  from  it,  the  case  becomes 
analogous  to  that  of  a  principal  who 
profits  by  the  fraud  of  his  agent,  the 
principle  being,  that  he  who  profits  by 
the  mi.ud  of  one  who  is  acting  by  hu 
authority,  though  committed  without  his 
authority,  adopts  the  act  of  the  agent, 
and  becomes  responsible  to  the  party 
who  has  been  imposed  upon  and  has 
sustained  damage  by  reason  of  it. 

If,  therefore,  the  case  of  the  defendant 
Bell,  with  which  alone  we  have  to  deal, 
as  it  is  only  against  the  decision  of  the 
Court  below  in  his  &vour,  that  the  pre- 
sent appeal  has  been  brought,  had  been 
undistinguishable  from  that  of  the  other 
defendants,  we  should  not  have  felt  war- 
ranted in  afiirming  the  decision.  Bat 
his  case  differs  from  that  of  the  other  de- 
fondants,  in  two  most  important  par- 
ticulars. First,  though  party  to  the 
receipt  of  the  plaintiffs  money,  he  does 
not  appear  to  have  been  at  that  time 
acquainted  with  the  real  state  of  the 
company's  affairs,  and  thus  aware  of  the 
falsenood  of  the  statements  contained  in 
the  prospectus.  Secondly,  that  none  of 
the  money  actually  came  into  his  pocket 

It  appears  that  Mr.  BeQ  beoune  a 
shareholder  in  the  company  at  the  in- 
stigation of  the  defendant  Bamett,  in 
June,  1872,  under  a  belief  t^at  the 
concern  would  be  a  sucoessfnl  one.  He 
took  100  shares  and  paid  £1,000.  He 
attended  the  general  meeting  on  the  29th 
of  September,  1873,  at  which  it  was 
resolved  to  raise  money  on  debentures, 
and  on  the  31st  of  October  be  became 
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a  director  of  the  company.  He  was 
therefore  no  party  to  the  arrangement  of 
the  8th  of  October,  at  which  it  was 
resolved  to  pay  the  advances  made  by 
the  directors  out  of  the  money  to  be 
raised  by  the  issae  of  debentni^.  He 
was  present,  as  director,  at  the  meeting 
of  the  5th  of  November,  at  which  the  se- 
cretary was  authorised  to  employ  Iwokers 
to  place  the  shares;  and  as  it  appears 
that  in  the  ordinary  coarse  of  business, 
it  would  be  incidental  to  such  employ- 
ment that  the  brokers  should  issue  a 
prospectus,  the  jury  may  have  been  war- 
ranted  in  finding  that  by  joining  in  that 
resolution  he  constituted  the  brokers 
his  agents  to  issue  a  prospectus.  But  of 
the  prospectus  as  published,  he  knew 
nothing  till  some  time  after  its  publication. 
He  left  London  for  the  Continent  on  the 
evening  of  the  6th  of  November,  and 
did  not  return  till  the  25th,  the  pro- 
spectus  having  been  issued,  without  his 
kaowledge,  in  the  interval.  He  was  no 
party,  directly  or  indirectly,  to  the  state- 
ments contamed  in  it.  He,  of  course, 
became  aware  of  the  prospectus  after- 
wards, and  knowing  the  statements  con- 
tained in  it,  was  a  party  to  the  receipt  of 
the  plaintiff's  money  on  the  26th  of 
November.  But  it  does  not  appear  that 
he  was  then  aware  of  the  real  state  of 
the  company's  affairs.  He  swore  on  the 
trial  that  he  had  no  such  knowledge 
beyond  what  was  afforded  by  the  reports 
of  the  company's  engineer,  produced  at 
the  meeting  of  the  29th  of  September, 
reports  which  did  not  disclose  the  true 
state  of  afiairs,  and  that,  when  he  became 
aware  of  the  statements  put  forth  in  the 
prospectus,  he  had  no  reason  to  believe 
them  to  be  untrue,  and  there  wis  no 
evidence  to  rebut  his  statement.  We 
cannot,  therefore,  say  that  he  was  guilty 
of  fraud  in  receiving  the  plaintiff's  money 
on  behalf  of  the  company,  and,  as  has 
been  already  stated,  he  derived  no  benefit 
personally  from  the  receipt  of  it. 

In  the  result,  Bell  has  been  guilty  of 
no  fraud  in  &ct,  he  is  not  a  principal 
deriving  a  benefit  from  a  fraud  committed 
by  his  agents  procuring  that  benefit,  nor, 
indeed,  has  he  derived  any  benefit  from 
the  fraud  committed  by  the  sub-agents 
whom  he  was  authorised  to  employ  on 
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behalf  of  the  company.  From  this  state 
of  fitcts  we  think  that  the  appellant  fails 
to  establish  the  liability  of  the  defendant 
Bell. 

While,  therefore,  we  are  unable  to 
adopt  the  grounds  on  which  the  judg- 
ment of  the  Exchequer  Division  is  based, 
we  are  of  opinion  that,  on  the  special 
grounds  to  which  we  have  referred,  the 
judgment  in  the  case  of  the  defendant 
Bell  should  be  upheld  and  this  appeal 
dismissed. 

My  brother  Brett  concurs  in  this 
judgment. 

Bramwbll,  L.  J. — I  think  the  judgment 
for  the  defendant  Bell  should  be  afi&med. 

I  think  I  clearly  understand  the  find- 
ings of  the  jury,  and  I  agree  with  them. 
They  acquit  the  defendant  of  actual  fraud, 
that  is  to  say,  of  knowledge  of  the  con- 
tents of  the  prospectus,  combined  with 
knowledge  of  those  fia,ctd  that  made  it 
false,  but  they  say  that  he,  as  one  of  the 
directors,  having  authorised  the  raising 
of  money  on  debentures,  authorised  its 
being  done  in  the  usual  way ;  that  issuing 
prospectuses  is  usual,  and  so  he  authorised 
the  issuing  of  prospectuses,  and  in  that 
way  of  the  one  actually  issued.  On 
these  findings  the  question  turns.  There 
is  no  motion  for  a  new  trial.  Nor  do  I 
think  there  would  be  ground  for  one  if 
there  was.  That  the  defendant  was  act- 
ing bona  fide,  cannot  I  think  be  doubted. 
We  must  therefore  act  on  the  finding  of 
the  jury.  The  defendant,  then,  is  not 
actually  guilty  of  this  fraud.  He  did  not 
commit  it  himself,  nor  procure  its  com- 
mission  knowingly.  Had  he  done  so, 
he  would  have  been  liable,  whether  as 
director,  manager,  printer  of  the  pro- 
spectus, or  entire  stranger  to  the  company 
and  acting  merely  from  mischievousness, 
or  love  of  roguery.  But  this  is  not  the 
case. 

I  am  of  opinion,  with  an  exception  I 
wUl  presentlv  advert  to,  that  to  make  a 
man  liable  for  fraud,  moral  fraud  must 
be  proved  against  him.  I  do  not  under^ 
stand  legal  fraud.  To  my  mind  it  has 
no  more  meaning  than  legal  heat  or 
lesal  cold,  legal  light  or  legal  shade. 
There  never  can  be  a  well-founded  com- 
plaint of  legal  fraud,  or  of  anything  else, 
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except  where  some  duty  is  shewn  and 
correlative  right,  and  some  violation  of 
that  duty  and  right.  And  when  these 
exist  it  is  much  ^tter  that  they  should 
be  stated  and  acted  on,  than  that  recourse 
should  be  had  to  a  phrase  illogical  and 
unmeaning  with  the  consequent  uncer- 
tainty.  I  see  no  such  right  and  duty 
here,  nor  any  ground  for  saying  they 
exist.  But  it  is  said  they  do ;  that  there 
is  an  exception — the  one  above  referred 
to — ^to  the  rule,  that  a  man  is  only  liable 
for  fraud  when  it  is  actual  fraud,  and 
that  though  not  morally  fraudulent  him. 
self,  he  is  in  some  cases  liable  for  the 
fraud  of  his  agent,  and  for  this  Barwiek 
V.  The  English  Joint  Stock  Bank  (11) 
and  the  cases  following  thereon  are  cited. 
I  am  not  going  to  say  that  that  case  is 
not  law.  In  the  first  place  we  are  bound 
by  it ;  in  the  next  it  has  been  so  much 
approved  and  followed  that  it  has  be- 
come part  of  the  law ;  and  lastly,  it  is 
undoubtedly  a  most  useful  and  convenient 
rule  that  principals  should  be  responsible 
for  damages  occasioned  by  the  fraud  of 
their  agents,  acting  within  the  scope  of 
their  authority,  at  least  to  the  extent  of 
the  gains  of  the  principal,  especially  now 
that  so  much  of  the  world's  business  is 
carried  on  by  corporations.  But  with 
all  respect  be  it  said,  the  reasoning  m 
Barwiek  v.  The  English  Joint  Stock  Bank 
(11)  is  not  satisfactory.  Mr.  Justice 
Willes  says  on  the  question :  "  Whether 
a  principal  is  answerable  for  the  act  of 
his  agent  in  the  course  of  his  master's 
business  and  for  his  master's  benefit,  no 
sensible  distinction  can  be  drawn  between 
the  case  of  fraud  and  any  other  wrong." 
Now  with  all  submission  there  is  a  very 
obvious  distinction.  Fraud  is  always 
wilful,  and  a  master,  as  a  rule,  is  not 
liable  for  the  wilful  wrong  of  his  servant. 
"  The  general  rule,"  proceeds  the  learned 
Judge,  "  is  that  the  master  is  answerable 
for  every  such  wrong  of  the  servant  or 
agent,  as  is  committed  in  the  course  of 
the  service,  and  for  the  master's  benefit, 
though  no  express  command  or  privity  of 
the  master  be  proved.  That  principle  is 
acted  on  every  day  in  running  down 
cases."  The  illustration  is  unfortunate, 
for  it  is  certain  that  there  is  no  such 
liability  where   the   act  of  the  servant 


is  wilful.  He  then  cites  Ewhank  v. 
Nutting  (18),  where  the  owner  of  a  ship 
was  held  liable  for  a  tortious  oonversion 
hj  the  captain  of  pari  of  the  cargo  by 
selling  it.  That  case,  however,  was  ex- 
pressly decided,  on  the  ground  that  the 
captain  was  acting  for  the  owner  within 
the  soope  of  his  authority.  A  similar 
remark  applies  to  the  next  case  cited* 
The  principle  that  governs  such  cases  as 
these,  is  not  that  the  master  is  liable  for 
the  acts  of  his  servant.  It  is  the  liabiliij 
of  principal  for  the  acts  of  his  agent 
For  suppose  the  defendants  had  been,  not 
a  joint  stock  company,  but  a  private 
partnership,  they  would,  if  the  dedsion 
is  right,  have  been  liable,  and  suppose 
the  fraud  had  been  committed  by  one 
of  the  firm,  surely  the  other  parties  would 
have  been  liable.  It  seems  to  me,  then, 
that  Barwiek  v.  The  English  Joint  Stock 
Bank  (11),  cannot  be  supported  on  the 
reasons  given.  It  is  also  remarkable  that 
the  counsel  for  the  plaintiff  in  that  case, 
in  his  opening,  referred  to  cases  in  equity 
only,  in  supporting  his  proposition.  There 
is  a  suspicious  air  of  novelty  in  the  de- 
cision. It  is  always  prominentlv  put 
forward  in  subsequent  cases.  But  tnough 
doubting  the  reasoning  on  which  it  is 
founded  (if  one  may  do  so  withont  pre- 
sumption)  I  think  it  may  be  supported 
on  other  grounds.  It  is  important  to  put 
the  case  on  its  true  ground.  I  think 
that  every  person  who  authorises  another 
to  act  for  him  in  the  making  of  any 
contract,  undertakes  for  the  iJi)sence  of 
fraud  in  that  person  in  the  execution  of 
the  authority  given,  as  much  as  he  under- 
takes for  its  absence  in  himself  when  he 
makes  the  contract.  I  retain  the  opinion 
I  expressed  in  Udell  v.  Aiherton  (1),  and 
mean  what  I  now  say  to  be  consistent 
with  it.  Has  this  defendant  so  under- 
taken  for  the  absence  of  fraud  in  those 
who  prepared  and  issued  this  prospeotus? 
I  think  not.  The  company  has.  The 
company  is  subject  to  actions  to  recover 
back  the  money  paid  to  it,  or  to  recover 
damages  for  the  frauds  in  question.  The 
defendant  had  undertaken  nothing.  Be* 
spondeai  av^erior.  The  defendant  is  not 
superior.    If  he  is,  he  is  either  joint  jMin- 

(18)  7  Com,  B.  Eop.  797. 
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cipal  with  the  company,  whioh  is  impos- 
sible, or  be  and  the  directors  are  one 
principal,  and    the    company  a  second 
principal,  which  is  eqoally  impossible. 

I  need  not  say  that  I  think  none  of 
the  other  cases  founded  on  Barwick  y.  The 
English  Jomt  Stock  Bank  (11)  inconsis- 
tent with  this;  on  the  contrary,  the 
principle  I  have  ventnred  to  suggest 
would  support  them  aU.  I  wish  to  add 
that  assuming  Bcmmck  y.  The  English 
Joint  Stock  Bank  (11)  to  be  rightly 
decided,  and  on  right  principles,  it  does 
not,  for  the  reasons  aboye  given,  include 
ihe  present  case.  I  am  of  opinion  that 
the  judgment  should  be  affirmed. 

GoTTON,  L.  J. — ^This  is  an  appeal  of  the 
plaintiff  from  the  decision  of  the  Court  of 
Exchequer  directing  judgment  to  be  en- 
tered for  the  defendant  Bell. 

The  action  was  brought  against  various 
directors  of  the  Knightor,  Treyerbyn  and 
Besuffga  HaBmatite  Iron  Ore  Company, 
including  Mr.  Bell,  and  by  it  the  plaintiff 
sought  to  recover  damages  which  he 
alleges  he  sustained  by  reason  of  his 
being  induced  by  certain  fraudulent 
mis-statements  in  a  prospectus  issued  by 
tho  authority  of  the  defendants  to  take 
from  the  company  certain  debentures. 

On  the  3l8t  of  October,  1873,  Bell, 
who  had  for  some  time  been  a  share- 
holder, became  a  director  of  the  company. 
At  this  time  the  directors  were  driven  to 
raise  money  by  the  issue  of  debentures, 
and  they  had  been  authorised  so  to  do  by 
a  special  resolution  passed  by  a  general 
meeting  held  on  the  29th  of  September, 
1872. 

Mr.  Bell  attended  a  meeting  of  the 
Board  held  on  the  5th  of  November,  at 
which  a  resolution  was  passed  authorising 
either  the  solicitor  or  secretary  to  employ 
brokers  to  place  the  debentures. 

Under  this  resolution  Messrs.  Stewart 
and  Lambe  were  employed  as  brokers  to 
place  the  debentures,  and  they,  acting 
without  any  express  directions  from  Bel^ 
prepared  and  issued  the  prospectus  com- 
plained of.  It  set  forth  various  statements 
as  to  the  condition  and  prospects  of  the 
company  which  have  been  found  to  be 
Sfidse.  There  can  be  no  doubt  that  the 
plaintiff  took  his  debentures  on  the  faith 
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of  these  statements.  The  defendant  Bell 
had  before  the  meeting  of  the  5th  of 
November  seen  a  report  and  balance-sheet, 
the  statement  of  which,  especially  a  state- 
ment  in  the  report  that  the  works  had 
been  suspended  since  the  1st  of  January, 
1873,  shewed  the  untruth  of  these  repre- 
sentations in  the  prospectus  which  have 
been  found  to  be  false  and  fraudulent. 

The  defendant  Bell  went  abroad  shortly 
afber  the  Board  meeting  of  the  5th  of 
November,  but  he  returned  to  England 
before  the  debentures  purchased  by  the 
plaintiff  were  allotted  to  him,  and  was 
present  at  the  meeting  of  the  Board  at 
which  debentures,  including  those  held  by 
the  plaintiff,  were  allotted.  The  jury 
found  that  Mr.  Bell  was  not  guilty  of  any 
personal  fraud,  that  he  derived  no  benefit 
from  the  money  raised  by  the  debentures, 
and  that  Messrs.  Stewart  and  Lambe,  the 
brokers,  were  his  agents  in  respect  of  the 
statement  in  the  prospectus  which,  as  I 
understand  the  finding,  means  that  the 
brokers  had  authority  from  Mr.  Bell  to 
issue  a  prospectus,  but  no  express  autho- 
rity to  include  therein  the  statements 
which  are  found  to  be  fraudulent.  On 
these  findings  the  Court  of  Exchequer 
held  that  Mr.  Bell  was  not  liable  to  the 
plaintiff,  and  the  question  is  whether  that 
judgment  can  be  maintained. 

It  is  urged  on  behalf  of  Mr.  Bell  that 
he  never  saw  the  prospectus  in  question, 
that  the  brokers  were  servants  of  the 
company,  and  not  of  himself  or  of  the 
other  directors,  and  that  in  the  absence  of 
any  personal  knowledge  on  his  part  of  the 
fraudulent  statements,  though  the  com- 
pany as  the  principal  of  the  brokers  might 
be  made  liable  he  cannot  be. 

The  judgment  of  the  Court  of  Ex- 
chequer, so  far  as  it  expressly  refers  to  the 
case  of  Mr.  Bell,  is  very  short.  It  states 
that  the  finding  of  the  jury  that  the 
brokers  were  his  agents  in  making  the 
statements  was  contrary  to  the  evidence, 
and  therefore  directed  judgment  to  be  en- 
tered for  Mr.  Bell,  and  they  apparently 
did  so  on  the  ground,  considered  atmucn 
length  in  the  previous  part  of  their  judg- 
ment, that  the  brokers  were  acting  in  the 
matter  as  servants  or  agents  of  the  com- 
pany, and  that  the  company  as  principals 
and  not  the  directors  must  be  answerable 
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for  their  mis-statements.  I  cannot  agree 
with  this  opinion.  Even  if  the  company 
could  in  an  action  of  deceit  be  held  liable 
for  the  mis-statement  in  the  prospectus, 
on  which  I  express  no  opinion,  it  was 
part  of  the  datj  of  the  directors  to  issue 
the  debentures,  and  I  am  of  opinion  that 
the  brokers  in  preparing  and  issuing  the 
prospectus  must  be  considered  as  dis- 
charging for  the  directors  part  of  the 
duty  confided  to  them  by  the  resolution 
authorising  the  issue  of  the  debentures, 
that  is,  as  acting  for  the  directors  in 
making  the  statements  contained  in  the 
prospectus.  This  was  the  finding  of  the 
jury  which  in  my  opinion  was  not  either 
contrary  to  the  evidence,  or  without 
evidence  to  support  it.  When  we  look  at 
the  prospectus  it  does  not  purport  to  be 
the  prospectus  of  the  brokers.  It  states 
that  the  directors  were  prepared  to  re- 
ceive applications  for  the  debentures,  and 
annexed  to  it  is  a  form  of  application 
addressed  to  the  directors  and  referring  to 
the  prospectus,  and  the  defendant  Bell, 
together  with  other  directors,  acted  on 
this  in  allotting  the  debentures. 

The  prospectus  must,  in  my  opinion, 
be  considered  as  the  statement  of  the 
directors.  It  is  true  that  Mr.  Bell  did 
not  see  the  prospectus,  but  in  November, 
whilst  he  was  abroad,  he  learnt  from  an 
advertisement  in  a  newspaper  that  a  pro- 
spectus had  been  issued,  and  though  that 
advertisement  does  not  contain  the  state- 
ments of  the  prospectus  which  have  been 
found  to  be  fraudulent,  it  gives  the  sum- 
mary of  the  prospectus,  which,  in  my 
opinion,  ought  to  have  put  Mr.  Bell  on 
enquiry,  knowing  as  he  did  the  actual 
state  of  the  company,  as  to  the  contents  of 
the  prospectus.  He  certainly  knew  that 
the  debentures  would  be  applied  for  in 
reliance  on  the  statements  contained  in 
the  prospectus ;  and  in  my  opinion  it  was, 
under  the  circumstances,  his  duty  to 
ascertain  what  these  statements  were. 
He  neglected  this  duiy.  Had  he  looked 
at  the  prospectus  he  would  have  seen 
that  material  statements  were  untrue.  It 
is  well  established  that  in  an  action  of 
deceit  a  defendant  may  be  liable  not  only 
if  he  has  made  statements  which  he 
knows  to  be  false,  but  if  he  has  made 
statements  which,   in  fact,  are  untrue, 
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recklessly,  that  is,  without  any  reasonable 
grounds  for  believing  them  to  be  true,  or 
under  circumstances  which  shew  that  he 
was  careless  whether  they  were  in  fact 
true  or  false.  On  the  same  principle,  in 
my  opinion,  if  a  defendant  has  employed 
an  agent  to  issue  a  prospectus  or  other 
document  on  the  statements  of  which 
persons  are  invited  to  contract^  he  will  be 
liable  to  those  who  act  to  their  prejudice 
in  reliance  on  fiEtlse  statements  made  in 
this  document  if  he  knew  fiicts  whidi 
shewed  the  untruth  of  these  statements, 
but  was  so  careless  as  to  the  repre- 
sentations made  by  his  agent  as  not  to  do 
what,  in  my  opinion,  it  was  hia  duty  to 
do,  namely,  to  look  at  the  document 
issued  by  his  autttprity.  This  view  is 
supported  by  what  was  said  by  Lord 
Chelmsford  in  moving  the  judgment  of 
the  House  of  Lords  in  Feeh  v.  Oumey  (16) 
as  to  the  case  of  Mr.  Barclay. 

In  my  opinion,  therefore,  judgment  in 
the  action  ought  to  hare  be^  given 
against  Mr.  Beu. 

Judgment  affirmed. 


Solicitors— H.  Fox,  for  plaintiff;    Q.  S.  &  H. 
Brandon,  for  defendant  Bell. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878. 
June  6. 


i} 


Ex  parte  Thomas  bbowv. 


lAceosing  Ad,  1872  (85  ^  36  VieL  e.  94), 
88. 3, 61— Oofiwc^Mwi /or  Selling  Beer  wUh^ 
oui  Lieenee — PenaUy — ImprieanmeiU  wi 
Default  of  Payment — Habeae  Cerpw^ 
Summary  Jurisdiction  Act,  1848  (11  §t  1^ 
Vict.  c.  43),  8. 19. 

[For  the  report  of  the  aboTO 
47  Law  J.  Eep.  M.0. 108.] 
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[IN  THE  COUET  OF  APPEAL.] 
(Appeal  from  the  Queen* 8  Bench  Division.) 
1878.     1 

F  b   5       V^*  QUBBN  V.  THE  OYBBSBEBS 

May  18.  J  ^^  walsall.^ 

Oourt  of  Appeal — Jurisdiction — Case 
stated  by  Quarter  Sessions  for  the  Opinion  of 
the  Queen* s  Bench  Division — Poor  Bate — 
Judicature  Act,  1873,  ss.  19,  45. 

The  Oourt  of  Appeal  has  no  appellate 
jurisdiction  to  review  a  decision  of  the 
Queen*s  Bench  Division  in  the  matter  of  a 
poor-rate,  which  is  a  mere  opinion  binding 
on  no  one. — 8o  held  per  Cookburn,  L.C.  J., 
and  Brett,  L.J.;  dissentientibus  Bram- 
WELL,  L. J.,  and  Cotton,  L.J. 

This  was  an  appeal  from  the  decision  of 
the  Queen's  Bench  Division  (Mellob,  J., 
and  Lush,  J.),  affirming  the  order  of  the 
Qaarter  Sessions  for  the  borough  of  Wal- 
sall, on  an  appeal  against  a  poor-rate 
made  on  the  appellants. 

The  preliminarj  objection  was  taken 
that  there  was  no  app^  in  such  cases. 

Herschdl  and  Anstie,  for  the  appellants, 
cited— TAe  Queen  v.  Steel  (1)  ;  !Z%«  Queen 
V.  Fletcher  (2)  ;  The  Queen  v.  London 
and  North  Western  BaHway  Company  (3) ; 
The  Queen  y.  OoUi/iis  (4).  The  Supreme 
Court  of  Judicature  Act,  1873,  sees.  19, 
45,  47,  Order  LXII. 

NetrUle  {Bosanquet  with  him)  cited  The 
Queen  v.  Ghwntrell  (5) ;  5  Geo.  2.  c.  19. 
ss.  2,  3. 

Herschell,  in  reply. 

Our.  adv.  vult. 

The  following  judgments  were  de- 
livered on  the  18th  of  May : — 

Cotton,  L.J. — This  is  an  appeal  of  the 
overseers  of  the  poor  of  Walsall  and  of 
the  corporation  of  Walsall  against  a  rule 
of  the  Queen's  Bench  Division,  made  the 
24th  of  November,  1877,  by  which  that 

*  Coram  Oockburn,  L.C.J. ;  Bramwell,  LJ. ; 
Brett,  L.J. ;  and  Cotton,  L. J. 

(1)  46  Law  J.  Rep.  Q.B.  891 ;  s.  c,  Lav 
Rep.  2  Q.B.  Div.  37. 

(2)  Law  Rep.  2  Q.B.  Biv.  43. 

(3)  43  Law  J.  Rep.  M.C.  67 ;  b.  c.  M.C.  94 ; 
s.  c  Law  Rep.  9  Q.B.  166. 

(4)  46  Law  J.  Rep.  Q.B.  413;  8.  c.  Law  Rep. 
2  Q.B.  Div.  30. 

(6)  44  Law  J.  Rep.  M.C.  94 ;  s.  c.  Law  Rep. 
10  Q.B.  687. 


Court  discharged  a  rule  nm,  calling  upon 
the  London  and  North  Western  Railway 
Company  to  shew  cause  why  an  order  of 
sessions  therein  referred  to  should  not  be 
quashed,  and  whereby  it  was  ordered  that 
tne  order  of  sessions  be  affirmed. 

The  first  question  and  the  only  one  now 
to  be  considered  is,  whether  this  Court  has 
any  jurisdiction  to  entertain  the  appeal, 
and,  with  all  respect  for  the  judgment  of 
those  who  hold  the  opposite  opinion,  I  am 
of  opinion  that  it  has.  This  depends  on  the 
19tli  section  of  the  Judicature  Act,  1873, 
taken  in  connection  with  the  other  pro- 
visions of  that  Act,  and  the  amending 
Acts  of  1875  and  1876.  In  construing 
the  19th  section  it  must  be  remembered 
that  under  these  Acts  this  Court,  while  it 
has  transferred  to  it,  by  section  18,  all  the 
powers  of  the  Exchequer  Chamber,  has 
a  very  much  more  extensive  jurisdiction 
than  was  ever  possessed  by  that  Court. 
It  is  authorised  to  hear  appeals  from 
every  division  of  the  High*  Court,  and  it 
can  and  does  hear  appeals  from  orders 
refusing  new  trials,  when  the  application 
for  them  is  based  on  the  ground  of  the 
verdict  being  against  the  weight  of  evi- 
dence, or  of  there  being  no  evidence  to 
support  the  verdict,  and  it  can  hear 
appeals  from  interlocutory  orders  made 
on  matters  of  mere  practice.  Apparently 
it  was  intended  by  the  Legislature  to 
give  this  Court  the  largest  powers  of 
hearing  appeals,  or  rather  to  give  to  the 
suitor  the  amplest  right  of  appeal.  What 
then  is  the  19th  section  ?  Tlus  19th  sec- 
tion in  terms  gives  an  appeal  from  eyerj 
judgment  or  order,  save  as  thereinafber 
mentioned,  of  the  High  Court,  and  by  the 
interpretation  clause  ** order"  includes 
*'  rule."  The  first  point  is,  what  are  the 
exceptions  referred  to  ?  They  appear  to 
be  criminal  cases,  in  which  there  is  no 
appeal  save  for  some  error  of  law  apparent 
upon  the  record  (section  47),  oilers  by 
consent  or  as  to  costs  (section  49),  and 
cases  where  by  Act  of  Parliament  the 
decision  of  any  Court  or  Judge,  whose 
jurisdiction  is  transferred  to  the  High 
Court  of  Justice,  is  to  be  final  (Act  of 
1876,  section  20).  This  case  does  not 
come  within  any  of  these  exceptions,  for 
it  is  not  suggested  that  there  is  anything 
of  a  crimiiud  nature  in  the  case,  and, 
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although  before  the  Jndicatnre  Acts  there 
woa  no  appeal  in  snch  cases  as  the  present 
from  the  Court  of  Queen's  Bench,  it  is 
not  suggested  that  there  is  any  Act  of 
Parliament  which  |makes  the  decision  of 
the  Queen's  Bench  in  such  cases  final ; 
and  the  necessity  for  the  20th  section  of 
the  Act  of  1876  shews  what  a  large 
power  of  hearing  appeals  had,  in  the 
opinion  of  ^  the  Legislature,  been  granted 
to  this  Court.  That  which  is  brought 
before  us  for  review  by  the  defendants  is 
in  form  a  rule  or  order  of  the  Queen's 
Bench  Division,  discharging  a  rule  rdsi, 
and  directing  that  the  order  of  the  sessions 
be  affirmed.  This,  having  regard  to  the 
interpretation  clause,  is  an  order  of  the 
Queen's  Bench  Division  within  the  mean- 
ing  of  the  19th  section,  and  it  lies  on 
those  who  contend  that,  though  the  case 
is  not  within  any  of  the  exceptions  men- 
tioned in  section  19,  there  is  no  appeal,  to 
make  out  their  case.  How  is  it  shewn 
that  it  is  not  within  our  jurisdiction  to 
entertain  the  appeal  P  As  I  understand 
the  argument,  it  is  that  as  the  case  is  one 
as  to  the  amount  of  rate  to  be  charged  on 
the  railway  company,  the  decision  of  the 
matter  is  under  Act  of  Parliament  given 
to  the  quarter  sessions,  and  that  they 
are  finally  to  decide  the  matter,  without 
appeal  from  their  decision,  and  that  the 
order  of  the  Queen's  Bench  is  a  mere 
statement  of  opinion  on  which  the  sessions 
will  act,  and  it  is  therefoi'e  not  subject  to 
appeal.  I  acquiesce  in  the  view  that  the 
litigants  as  to  the  validity  and  amount  of 
the  rate  cannot,  as  of  right,  appeal  from 
the  decision  of  the  sessions,  and  cannot 
insist  on  the  decision  of  the  sessions  being 
in  any  way  reviewed.  But  in  the  present 
case  the  sessions  have  stated  a  case,  and 
the  question  for  us  is,  not  whether  there 
is  an  appeal  from  the  judgment  of  the 
sessions,  but  whether  the  opinion  of  the 
Queen's  Bench  Division  expressed  by  the 
rule  appealed  from  is  not  open  to  review. 
The  case  of  The  Queen  v.  OhantreU  (5)  is 
an  authority  that  the  power  of  the 
Queen's  Bench  to  entertain  the  case,  even 
on  the  submission  of  the  sessions,  depends 
on  the  Court  having  power  to  issue  a  writ 
of  certiorari  to  bring  the  case  before  it. 
In  that  case  Field,  J.,  delivering  the  judg- 
ment of  the  Court,  consisting  of  himself 


and  Blackburn,  J.,  says,  "  The  question 
whether  a  case  was  one  of  difficulty  or 
not,  fit  to  be  reserved  for  the  Court,  was 
to  be  determined  by  the  sessions,  and  not 
by  the  parties.  But  if  they  found  it  one 
of  difficulty,  and  stated  a  case  for  the 
opinion  of  the  Court,  then  it  became 
necessary  that  a  certiorari  should  issue  to 
bring  that  case  before  the  Court,  that 
being  the  only  mode  by  which  the  order 
could  be  brought  into  the  Court  having 
jurisdiction  to  quash  or  confirm  it."  £ 
that  case  the  justices  had  convicted,  sub- 
ject to  a  case  for  the  opinion  of  the  Conrt, 
but  as  the  Act  under  which  the  oon. 
viction  was  made  expressly  enacted  that 
convictions  under  it  should  not  be 
quashed  for  errors  in  form,  or  be  removed 
by  certiorari,  the  Court  held  that,  even 
though  a  case  had  been  stated  by  the 
justices,  they  could  not  entertain  the 
question.  In  a  case  where  the  Queen's 
Bench  Division  has,  without  any  submis- 
sion of  the  sessions,  power  to  issue,  and 
has  issued,  a  writ  of  certiorari,  any  order 
made  by  the  Court  in  a  matter  not  within 
the  exceptions  already  referred  to  would 
be  subject  to  an  appeal  to  this  Court.  In 
my  opinion  there  is  no  sufficient  reason 
why  an  order,  which  can  only  be  made  by 
this  Court  in  cases  where  it  has  power  to 
issue  a  certiorari,  should  not  be  subject  to 
appeal  because  the  submission  of  the 
sessions  has  enabled  the  Court  to  issue 
the  writ. 

But  it  is  argued  that  if  the  Court 
should  difier  from  the  Queen's  Bench 
Division,  this  Court  has  no  power  to 
compel  the  sessions  to  obey  any  ordest 
made  on  the  appeal.  It  does  not  appear 
that  the  Queen's  Bench  could  enforce 
obedience  to  its  opinion,  if  opinion  only. 
All  it  could  do  would  be  to  quash  or 
affirm  the  order  of  sessions,  and  if  in  fact 
for  the  purpose  of  expressing  its  opinion 
it  makes  an  order  to  quash  the  order  of 
sessions,  I  see  no  reason  why  this  Court 
should  not  do  so  on  appeal,  as  it  has 
power  to  make  such  order  as  the  Court 
appealed  from  ought  to  have  made. 
Neither,  in  mv  opinion,  is  it  a  sufficient 
argument  against  the  right  of  appeal  that 
the  operative  order  as  regards  the  rate 
must  be  that  of  the  sessions.  In  many 
cases  on  appeal  to  the  House  of  Ixh^s 
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from  the  Court  of  Chancery,  it  was  the 
practice  of  the  House  of  Lords  to  remit 
the  case  to  the  Court  below,  with  a 
direction  as  to  the  rights  of  parties,  and 
in  oases  where  it  was  necessary  to  enforce 
an  order  of  the  House  of  Lords,  made  on 
appeal  from  the  Court  of  Chancery,  it 
waa  the  practice,  for  the  purpose  of  en. 
forcing  the  order  of  the  House  of  Lords, 
to  make  it  an  order  of  the  Court  of  Chan- 
cery. 

The  case  then  stands  thus :  In  some 
way  not  explained  a  practice  now  well 
established  has  grown  up,  under  which 
the  sessions  give  their  judgment  in  these 
cases  subject  to  a  case  for  the  opinion  of 
the  Qaeen's  Bench.  The  writ  of  certiorari 
is  then  issued  for  the  purpose  of  bringing 
the  matter  before  that  Court,  which  gives 
its  opinion,  not  as  was  the  practice  on 
cases  sent  by  the  Court  of  Cnancery  for 
the  opinion  of  common  law  Courts,  by 
the  certificate  signed  by  the  Judges  who 
heard  the  case  argued,  but  by  a  rule  or 
order.  This  rule  is  within  the  express 
terms  of  the  19th  section  of  the  Act  of 
1873,  and  in  my  opinion  there  is  no 
sufficient  reason  for  saying  that  it  does  not 
come  under  the  section  subject  to  appeal. 

I  have  not  adverted  to  section  45  of  the 
Act  of  1873.  It  has  not  been  shewn  that 
in  any  case  there  is  what  can  strictly  be 
called  an  appeal  from  petty  or  quarter 
sessions  to  the  High  Court,  though  it  has 
been  suggested  that  there  are  or  may  be 
such  cases.  If  there  are  not,  then  on  the 
fiur  construction  of  that  section,  it  must, 
in  my  opinion,  be  taken  to  apply  to  cases 
like  the  present,  where,  though  in  form 
there  is  no  appeal  from  the  sessions,  there 
is  in  substance  a  review  of  their  decision. 
In  my  opinion  the  Court  is,  under  sec- 
tion 19  of  the  Act  of  1873,  bound  to  hear 
this  appeal. 

Brett,  L.J. — I  think  that  we  have  no 
jurisdiction  to  hear  this  appeal.  I  entirely 
a^ree  with  the  judgment  of  the  Lord 
Chief  Justice  which  he  is  about  to  de- 
liver, and  have,  therefore,  thought  it  to 
be  unnecessary  for  me  to  deliver  a  judg- 
ment. I  agree  on  the  ground  that  what 
is  before  us  is  not  a  jud^Qicnt  or  order  of 
the  Queen's  Bench  Division,  and  is  not  a 
binding  decision  on  any  one. 
Vol.  47.— Q.B.,  C.P.  &  ExcH. 


Bbamwbll,  L.J. — I  am  of  opinion  that 
an  appeal  lies  in  this  case.  The  Lord 
Chief  Justice  has  finvoured  me  with  his 
judgment,  and  I  agree  with  nearly,  if 
not  all,  that  he  has  written.  There  is  no 
original  jurisdiction  in  the  Queen's  Bench 
as  to  poor  law  matters.  Appeal  is  the 
creature  of  statute.  The  sessions  need 
not  state  a  case  for  the  opinion  of  the 
Court.  It  is  a  case  for  its  opinion.  To 
my  mind  these  considerations  do  not 
solve  the  question.  At  the  outside  they 
present  considerations  tending  one  way 
only.  It  is  necessary  to  look  at  those 
that  tend  the  other  w^.  I  will  proceed 
to  state  them.  The  Judicature  Act  in- 
tended  as  a  rule  of  all  but  universal  ap- 
plication that  there  should  be  an  appeal 
from  the  High  Court  to  the  Court  of 
Appeal  in  every  case  where  the  High 
Court  has  given  a  judgment,  order  or 
decision.  The  one  exception  is  of  crimi- 
nal matters,  which  were  not  the  subject 
of  error.  This  exception  shews  that 
everything  else  was  intended  to  be  ap- 
pealable. I  think  an  appeal  would  lie 
even  without  the  enactment  in  section  45, 
though  it  would,  to  my  mind,  be  more 
doubtful  than  it  is  with  that  section.  For 
it  might  be  said  that  the  opinion  or  ad- 
vice asked  by  the  sessions  and  given  was 
not  a  judgment  or  order  within  section  19. 
I  thinK  it  would  be.  I  propose,  however, 
to  examine  the  question  in  connection 
with  that  section.  We  start  with  this: 
that  proceedings  on  the  Crown  side  of 
the  division  are  as  a  rule  the  subject  of 
appeal.  Then  section  45  of  the  original 
Judicature  Act  says :  "  All  appeals  from 
petty  or  Quarter  Sessions,"  which  might 
have  been  brought  to  any  Court  or  Judge, 
may  be  heard  before  a  new  Court,  and 
the  determination  thereof  shall  be  final, 
"unless  special  leave  to  appeal "  is  eiven 
by  such  Court,  &c.  This  section,  there- 
fore, contemplates  that  there  was  an 
"  appeal "  &om  quarter  sessions  to  one 
of  the  Courts  whose  jurisdiction  is  trans- 
ferred, and  that  from  the  decision  on  that 
appeal  there  may  be  a  further  appeal  to 
the  Court  of  Appeal.  Now  what  appeals 
were  there  from  quarter  sessions?  I 
speak  with  reserve,  because  I  have  no 
fiamiliarity  with  the  matter.  I  'believe 
that  there  is  no  appeal,  strictly  so  called, 
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nor  indeed  anything  in  the  natnre  of  an 
appeal  from,  quarter  sessions  given  by 
statute  to  the  Queen*8  Bench ;  that 
the  jurisdiction  of  the  Queen's  Bench 
was  always,  and  still  is,  exercised  by 
certiorari  under  powers  of  the  common 
law — a  jurisdiction  not  limited  to  quarter 
sessions,  but  extending  to  other  cases 
where  orders  are  made  by  Courts  or  bodies 
having  judicial  powers.  On  the  Queen's 
Bench  being  informed  that  there  is  inva- 
lidity in  the  proceedings  of  the  inferior 
Court  on  the  face  of  them,  not  an  error 
of  decision,  but  a  want  of  authority,  or 
excess,  a  certiorari  issues,  and  on  the  order 
being  brought  op,  it  is  quashed  if  the  order 
is  not  sustained  ;  if  sustained,  the  order 
remains  in  force,  and  a  procedendo  issues. 
This  no  doubt  is  not  what  a  lawyer  speak- 
ing strictly  would  call  an  "  appeal."  But 
practically  it  is  an  appeal ;  it  is  so  called 
by  every  lawyer  even  when  speaking 
gravely  of  the  subject,  and  undoubtedly 
it  would  be  difficult  to  make  anyone  not 
a  lawyer  understand  why  "  appeal  "  was 
not  the  right  word.  But  assuming  it  not  to 
be  an  appeal,  it  is  a  rule  of  law  and  good 
sense  that  where  you  have  words  used 
which  have  no  application  in  their  pri- 
mary or  strict  sense,  yon  must,  if  yon  can, 
apply  them  in  a  secondary  or  popular  sense. 
And,  therefore,  if  there  is  nothing  that 
can  be  strictly  called  an  appeal  from 
quarter  sessions,  nor  anything  that  can 
in  any  way  be  so  called,  except  proceed- 
ings by  certiorari,  which  in  substance  are 
appeals,  the  Legislature  must  be  taken  to 
have  meant  them.  Still,  I  admit  that  if 
the  enactment  is  of  impossible  application 
it  must  be  disregarded.  But  is  it  P  Let 
us  examine  the  matter.  I  repeat,  I  speak 
with  reserve.  But,  as  I  understand, 
where  an  order  of  quarter  sessions  is 
brought  up  on  certioran,  and  it  is  pro- 
posed to  quash  it,  a  rule  for  that  purpose 
is  obtained,  and  made  absolute  or  dis- 
charged. I  refer  to  where  there  is  no 
case  stated,  but  where  a  defect  on  the 
&ce  of  the  order  is  alleged  to  exist.  It 
must  be  admitted  that  there  is  no  diffi- 
culty in  applying  the  statute  to  such  a 
case.  Is  there  where  there  is  no  defect 
on  the  face  of  the  proceedings  unless  the 
special  case  is  referred  to  P  I  see  none. 
No  doubt  the  origin  of  the  matter  was  as 


the  Lord  Chief  Justioe  mentions  in  his 
judgment.  No  doubt  it  was  a  oontrivanoe 
to  get  the  opinion  of  the  Queen's  BencL 
No  doubt  it  was  an  opinion  asked  for, 
which    the    sessions  might  have  disre- 
garded, but  has  not  this  moi  pro  kge 
become  lex  ?    The  procedure  is  the  same 
as  when  a  defect  on  the  &ce  of  the  pro- 
ceedings is  relied  on,  except  that  a  rule 
rdsi  is  taken  as  granted.     Has  not  the 
Legislature  said  if  the  sessions  want  the 
opinion  of  the  Queen's  Bench  they  must 
seek  it,  subject  to  that  opinion  being  re- 
vised by  the  Court  of  Appeal  P    If  they 
can  disregard  the  opinion  of  the  Queen's 
Bench,   so   they  can  that  of  the  Court 
of  Appeal ;  if  they  do  not  choose  to  ask 
it  subject  to  revision,  they  can  still  re- 
fuse to  do  so.     Is  it  to  be  supposed  that 
where  a  case  is  granted  and  stated,  and 
there  is  also  an  {Jleged  defect  on  the  &oe 
of  the  proceedings  independently  of  the 
case  stated,   the  Court  of  Appeal  may 
examine  the  latter  and  not  the  former 
matter  ?     Or  is  it  said  that  appeal  hes 
where  there  is  a  defect  on  the  &ce  of  the 
proceedings,   but   not  where  a  case  is 
stated  P     On  the  substance  of  the  matter 
I  cannot  see  why  there  should  not  be  an 
appeal  in  these ,  cases.    They  continually 
involve  questions  of  the  utmost  impor- 
tance.    As  to  the  expense,  with  all  sub- 
mission be  it  said,  the  Legislature,  which 
passed  a  law  that  has  given  a  power  to 
make  the  trumpery  appeals  that  are  made, 
was  not  likely  to  be  deterred  by  that  con- 
sideration in  these  sessions  cases,  in  which 
thousands  are  often  at  stake,  especially  as 
there  must  be  leave  to  appeal. 

I  ought  to  mention  one  matter  which 
tells  against  the  appeal  possibly,  namely, 
that  in  some  cases  the  order  of  sessions 
is  neither  quashed  nor  affirmed,  but  sent 
back  with  a  direction  or  opinion.  But  if 
we  look  at  the  substance  of  the  matter  it 
is  equally  a  decision,  as  mach  as  a  direc- 
tion for  a  new  trial,  which  is  no  judgment 
on  the  case. 

I  am  of  opinion  that  an  appeal  lies,  and 
that  the  case  should  be  considered  on  the 
merits.  I  am  also  of  opinion  that  even  if 
we  cannot  consider  the  question  arising 
on  the  case  stated,  we  have  jurisdiction 
to  hear  the  appeal,  and  that  our  judgment 
should  be  that  it  be  dismissed,  became 
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the  judgment  below  is  right  as  far  as  we 
have  power  to  examine  it. 

CooKBUBN,  L.C.J. — This  is  an  appeal 
from  the  decision  of  the  Queen's  Bench 
Division  affirming  the  order  of  the  Court 
of  Quarter  Sessions  for  the  borough  of 
Walsall,  on  an  appeal  against  a  poor- 
rate  made  on  the  appellants.  The  ques- 
tion with  which  in  the  present  stage 
of  this  appeal  wo  are  alone  concerned  is 
whether  this  Court  has  any  appellate 
jnrisdiction  to  review  a  decision  of  the 
Queen's  Bench  Division  in  the  matter  of 
a  poor-rate.  I  am  of  opinion  that  it 
has  not.  It  is  true  that  hj  the  nineteenth 
section  of  the  original  Judicature  Act 
it  is  enacted  that  the  Court  of  Appeal 
shall  have  jurisdiction  and  power  to  hear 
and  determine  appeals  from  any  "  judg- 
ment or  order"  of  the  High  Court  of 
Justice,  or  of  any  Judges  or  Judge 
thereof.  The  fallacy  in  the  reasoning 
which  seeks  to  apply  this  enactment  to 
the  decision  of  the  Queen's  Bench  Divi- 
sion in  the  matter  of  a  poor-rate  consists 
in  treating  such  decision  as  a  "  judgment 
or  order"  within  the  meaning  of  this 
section.  To  see  this  it  is,  as  it  seems  to 
me,  only  necessary  to  examine  in  what 
the  jurisdiction  of  the  Queen's  Bench 
Division  in  the  matter  of  an  appeal 
against  a  poor-rate — (if  it  can  be  properly 
called  jarisdiction) — consists,  and  how  it 
arises. 

It  is  familiar  knowledge  that  in  mat- 
ters relating  to  the  maintenance  of  the 
poor,  the  Court  of  Queen's  Bench  has 
never,  from  the  first  establishment  of  the 
poor  law,  had  jurisdiction,  either  as  a 
Court  of  first  instance,  or  as  a  Court  of 
Appeal,  except,  as  regards  the  latter,  as 
far  as  the  Court  of  Quarter  Sessions  has, 
of  its  own  free  will  and  mere  motion, 
submitted  its  judgment  to  the  opinion  of 
the  Court.  And  the  reason  is  plain.  By 
the  statutes  by  which  provision  is  made 
for  the  maintenance  of  the  poor  the  juris- 
diction over  matters  connected  with  it  is 
vested  exclusively  in  justices  of  the  peace 
in  petty  sessions  in  the  first  instance,  and 
in  justices  in  quarter  sessions  on  appeal. 
Of  this  the  language  of  the  statutes  ad- 
mits of  no  doubt  whatsoever.  By  the 
43  Eliz.  0.  2.  s.  6,  it  is  enacted,  ''  That  if 


any  person  or  persons  shall  find  them- 
selves grieved  with  any  cess,  or  tax,  or 
other  act  done  by  the  said  churchwardens 
and  other  persons,  or  by  justices  of  the 
peace,  that  then  it  shall  be  lawful  for  the 
justices  of  the  peace  at  their  general  quar- 
ter sessions,  or  the  greater  number  of 
them,  to  take  such  order  therein  as  to 
them  shall  be  thought  convenient,  and  the 
same  to  conclude  and  bind  all  the  said 
parties."  By  a  later  Act,  the  17  Geo.  2. 
c.  38.  s.  4,  it  is  enacted,  *'  That  in  case 
any  person  or  persons  shall  find  him,  her 
or  themselves  aggrieved  by  any  rate  or 
assessment  made  for  the  relief  of  the 
poor,  or  shall  have  any  material  objection 
to  any  person  or  persons  being  put  on  or 
left  out  of  such  rate  or  assessment,  or  to 
the  sam  charged  on  any  person  or  per- 
sons therein,  or  shall  have  any  material 
objection  to  such  account  as  aforesaid,  or 
any  part  thereof,  or  shall  find  him,  her  or 
themselves  aggrieved  by  any  neglect,  act 
or  thing  done  or  omitted  by  the  church- 
wardens and  overseers  of  the  poor,  or  by 
any  of  His  Majesty's  justices  of  the  peace, 
it  shall  and  may  be  lawful  for  such  per- 
son or  persons,  in  any  of  the  cases  afore- 
said, giving  reasonable  notice  to  the 
churchwardens  or  overseers  of  the  poor 
of  the  parish,  township  or  place,  to  ap- 
peal to  the  next  general  or  quarter  ses- 
sions of  the  peace  for  the  county,  ridings 
division,  corporation  or  franchise  where 
such  parish,  township  or  place  lies ;  and 
the  justices  of  the  peace  there  assembled 
are  hereby  authorised  and  required  to 
receive  such  appeal,  and  to  hear  and 
finally  determine  the  same."  In  like 
manner  by  the  Act  of  13  A  14  Car.  2. 
c.  12,  by  which  the  law  of  settlement  was 
established,  the  appeal  given  to  any  per- 
sons who  think  themselves  aggrieved  by 
orders  of  removal  is  to  *'  the  justices  at 
Quarter  Sessions,  who  are  required  to  do 
them  justice  according  to  the  merits  of 
the  case.*'  No  ulterior  appeal  is  given 
to  any  other  Court.  Exclusive  jurisdic- 
tion being  thus  given  to  the  justices  in 
petty  sessions  in  the  first  instance,  and  to 
the  quarter  sessions  on  appeal,  it  has 
been  long  settled  that  when  once  this 
jnrisdiction  of  the  Court  of  Quarter  Ses- 
sions on  appeal  has  been  exercised,  the 
Court  of  Queen's  Bench  never  had,  and 
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tbe  Queen's  Bench  Division  of  the  High 
Court  of  Justice,  "which  has  taken  its 
place,  therefore  cannot  have  any  autho- 
rity whatsoever,  except  when  put  in 
motion  by  the  sessions.  If,  indeed,  the 
Court  of  Quarter  Sessions  refuses  to  exer- 
cise jurisdiction  when  it  has  it,  the  Court 
of  Queen's  Bench  will  by  mandamus  com- 
pel that  Court  to  hear  and  determine,  in 
the  same  manner  as  it  will  prevent  all 
other  inferior  Courts  from  declining 
jurisdiction  where  it  exists,  and  so  refus- 
ing to  do  justice.  But  if  the  jurisdiction 
has  once  been  exercised,  however  erro- 
neous the  decision,  if  the  order  of  the 
quarter  sessions  be  regular  on  the  face 
of  it,  so  that  it  appears  therefrom  that 
the  order  of  the  quarter  sessions  is  within 
its  jurisdiction  and  competency,  the  ab- 
sence of  which  alone  gives  occasion  to 
the  interference  of  the  Superior  Court, 
the  Court  of  Queen's  Bench  has  from  the 
earliest  time  declared  itself  incompetent 
to  interfere,  the  simple  reason  being,  as 
has  been  again  and  again  held,  that  it 
has  no  appellate  jurisdiction  over  the 
Court  of  Quarter  Sessions  in  matters 
which  are  within  the  proper  jurisdiction 
of  the  latter,  which  an  appeal  against  a 
poor  rate  undoubtedly  is.  Conclusive 
authority  for  this  position  is  to  be  found 
in  the  following  cases :  In  The  King  v. 
The  Justices  of  MonmouiJishire  (6)  the 
sessions  on  an  appeal  against  an  order  of 
removal  being  equally  divided  as  to  the 
merits  of  the  appeal,  but  being  of  opinion 
that  the  respondents  ought  to  have  proved 
the  forty  days'  residence,  but  had  not 
done  so,  quashed  the  order.  A  mandamus 
to  compel  them  to  re-liear  the  case  having 
been  applied  for,  the  rule  was  discharged. 
Abbot,  C.J.,  said :  '*I  think  the  rule  for 
a  mandamus  ought  to  be  discharged.  It 
appears  that  in  this  case  the  sessions  have 
given  their  judgment.  This  Court  is  not 
a  Court  of  error  from  that  Court.  It 
may  compel  the  sessions  to  proceed  to 
hear  and  decide  the  appeal ;  but  when 
they  have  so  determined  it  this  Court 
cannot  compel  them  to  correct  their  judg- 
ment, if  it  appear  to  be  erroneous.  It  is 
unnecessary  to  say  whether  tiie  judgment 

(6)  4  B.  &  C.  844. 


pronounced  by  the  sessions  is  erroneous, 
because  we  are  of  opinion  that  if  it  were 
so  we  have  no  authority  to  compel  them 
to  correct  it."  In  a  subsequent  case  of 
The  King  v.  The  Justices  of  Monmoutkm 
shire  (7)  the  Court  of  Quarter  SessicmB 
had  been  equally  divided,  but  the  equal- 
ity had  arisen  frt)m  an  interested  justice 
having  taken  part  in  the  decision.  The 
Court  being  thus  divided,  an  order  was 
entered  for  adjourning  the  appeal.  A 
certiorari  having  been  applied  for  to  bring 
up  the  order  for  adjournment  with  a  view 
to  quash  it  as  a  ncdlity,  inasmudi  as  the 
vote  of  the  interested  justice  ought  not  to 
have  had  any  effect,  the  rule  was  dis- 
charged. Lord  Tenterden  said:  ''It  is 
contended  that,  though  the  justices  were 
divided  in  point  of  fact,  in  point  of  law 
the  vote  given  by  the  party  interested 
was  a  nullity,  and  that  the  sessions  ought 
to  have  quashed  the  order.  The  late 
decisions  establish  that  we  cannot  assume 
to  ourselves  the  jurisdiction  of  a  Court  of 
error,  and  review  the  judgment  of  tbe 
sessions.  It  is  said  that  the  sessions  had 
not  jurisdiction  to  make  the  adjourn- 
ment. It  is  clear  they  had  jurisdiction  to 
make  any  order  concerning  the  i^ipeal, 
and,  among  others,  the  order  that  the 
hearing  should  be  adjourned.  Here  a 
judgment  has  been  pronounced  by  the 
sessions  relating  to  a  matter  over  which 
the  Court  had  jurisdiction;  and,  as- 
suming their  judgment  to  be  erroneous, 
I  think  we  have  not  jurisdiction  as  a 
Court  of  error  to  review  it."  Even  where 
a  judgment  had  been  entered  by  mistake, 
owing  to  mis-calculation  of  the  votes,  the 
Court  of  Queen's  Bench  refused  to  inter- 
fere. Lord  Ellenborough,  after  pointing 
out  that,  on  discovery  of  the  mistake, 
application  to  correct  it  should  have  been 
made  to  the  Court  of  Quarter  Sessions 
itself  while  still  sitting,  said :  **  No  step 
of  the  sort  was  taken,  but  judgment  was 
entered,  and  this  Conrt  cannot,  in  order 
to  supply  a  remedy,  exercise  a  jurisdic- 
tion wnich  does  not  belong  to  it :"  The 
King  v.  The  Justices  of  Leicestershire  (8).  It 


(7)  8  B.  &  C.  187. 

(8)  1  M.  &  a  442. 
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has  been  settled  since  the  cases  o£The  Kviig 
V.  OuUon  (9)  and  The  King  v.  Preston- 
upan'the^niU  (10)  that  a  bill  of  exceptions 
does  not  lie  from  the  judgment  of  a  Goart 
of  Quarter  Sessions.  In  the  latter  case 
Lord  Hardwicke,  G.J.,  said :  '*  This  is  a 
case  of  great  consequence,  and  there  may 
be  veiy  great  inconveniences  on  either 
side.  It  hath  been  much  wished  that  a 
bill  of  exceptions  would  lie  to  the  justices 
at  their  sessions,  because  otherwise  it  may 
sometimes  happen  that  they  may  deter- 
mine  in  an  arbitrary  manner,  contrary  to 
the  resolutions  of  the  Courts  of  law.  For 
if  the  justices  will  not  state  the  facts  spe- 
cially,  though  requested  to  do  so,  when 
the  matter  is  doubtful,  this  is  very  blame- 
able  conduct  in  them,  and  it  is  to  be 
wished  that  it  might  be  avoided.  On  the 
other  hand,  there  may  be  very  great  incon- 
veniences arising  from  the  abuse  of  biUs 
of  exceptions;  and  this  matter  for  the 
settlement  of  the  poor,  which  ought  to  be 
rendered  cheap  and  speedy,  may  by  such 
means  be  rendered  dilatory,  expensive 
and  burdensome.*'  The  reporter  adds 
that  *'  after  the  full  hearing  of  the  argu- 
ments on  both  sides  the  Court  were  unani- 
mously of  opinion  that  a  bill  of  excep- 
tions doth  not  lie  to  the  Quarter  Sessions.*' 
Nevertheless,  though  it  is  thus  clear,  on 
reference  to  the  statutes  and  the  authori- 
ties, that  the  Court  of  Queen's  Bench  has 
no  appellate  jurisdiction,  properly  so 
called,  m  these  matters,  a  practice  became 
established,  according  to  which  the  Courts 
of  Quarter  Sessions  in  cases  of  difficulty 
submitted  their  judgment  to  the  opinion 
of  tbe  Court  of  Queen's  Bench,  and  either 
affirmed  or  quashed  the  orders  appealed 
against  according  to  its  decision.  Let  us 
see  what  is  the  legal  effect  of  the  course 
thus  adopted.  The  origin  of  this 
practice  is  matter  of  history.  A 
full  account  of  it  is  to  be  found 
in  the  learned  judgment  of  Field,  J. 
in  the  case  of  The  Queen  v.  Chantrell 
(5).  In  remote  times  the  jurisdiction  of 
justices,  as  given  by  the  commission  of 
the  peace,  the  terms  of  which  are  set 
forth  in  Dalkm'a  Justice  of  the  Peace,  was 
subject   to  this  proviso :  **  If  a  case  of 

(0)lBurp.S.O.  64, 
(10)  Ibid.  77. 


difficulty  upon  any  of  the  premises  before 
you,  or  any  two  of  you,  shall  happen  to 
arise,  then  let  judgment  in  no  wise  be 
given  thereupon  before  you,  or  any  two 
of  you,  unless  in  the  presence  of  one  of 
our  justices  of  either  bench,  or  of  one  of 
our  justices  appointed  to  hold  the  assizes 
in  the  county."  "  This,"  observes  Field, 
J.,  "not  only  empowers  but  requires  the 
justices,  in  any  case  of  difficulty,  to  ob- 
tain the  opinion  of  a  Judge ;  and,  by  im- 
plication, requires  the  Judge  to  give  his 
opinion."  There  is,  however,  nothing  in 
this  provision  which  makes  it  obligatory 
on  the  justices  to  adopt  the  opinion  of 
the  Judge ;  still  less  which  enables  the 
Judge  to  pronounce  an  effective  judg- 
ment independently  of  the  justices.  Ac- 
cordingly, when  called  upon  to  decide  an 
appeal  as  to  the  validity  of  orders  made 
in  parish  matters,  and  in  so  doing  to  de- 
cide difficult  questions  of  law  on  the  con- 
struction of  iU-drawn  statutes,  the  Courts 
of  Quarter  Sessions  in  cases  of  difficulty 
took  the  course  of  adjourning  their  deci- 
sion till  they  had  sought  the  advice  of 
the  Judges  of  assize  on  the  point  or  points 
of  law  which  had  arisen.  Having  ob- 
tained it  they  entered  their  judgment 
accordingly.  This  practice  being,  how- 
ever, attended  with  some  inconvenience, 
as  the  Judges  of  assize  would  not,  gener- 
ally speaking,  have  time  to  attend  to  such 
matters,  so  as  to  afford  them  sufficient 
consideration,  a  practice  by  degrees  arose, 
suggested  in  all  probability  in  the  first 
instance  by  the  Judges  of  assize  them- 
selves, of  resorting  to  the  Court  of  King's 
Bench  for  its  advice  on  the  law  as  appli- 
cable to  the  facts — these  being  stated  as 
found  by  the  sessions,  in  the  form  of  a 
special  case.  This  practice  is,  however, 
comparatively  of  modern  orig^.  As  late 
as  the  11th  Will.  3,  Lord  Holt  and  the 
Court  of  King's  Bench  refused  to  hear  a 
case  which  had  been  reserved  for  their 
opinion  by  a  Court  of  Quarter  Sessions, 
and  remitted  it  to  the  Judge  of  assize 
(11).  In  the  time  of  Lord  Hardwicke 
the  modern  practice  prevailed,  but  had 
not  entirely  superseded  the  old — The  King 
V.  Tedford  (12).     The  order  of  sessions  aa 

(ll)Aiion.  2Salk.  486. 
(12)  1  Burr.  S.a  57. 


Digitized  by 


Google 


718 


aUEEM'S  BENCH,  COMMON  PLEAS  AND  EXCHEQtTSB. 


[N.8. 


The  Qiicen  v.  Overseers  of  Walsall  (App.),  Q.B. 
there  stated  recites  that  a  case  had  been 
stated  for  the  Jadges  of  assize,  but  that 
the  Jadges  of  assize  had  not  had  time  to 
heRT  and  determine  it.  At  a  later  period 
all  traces  of  the  old  practice  had  dis- 
appeared, no  doubt  owing  to  the  greater 
convenience  of  the  modem.  In  the  prac- 
tice which  thus  became  established,  two 
singular  anomalies  arose.  In  the  first 
place  the  justices,  though  bound  in  all 
cases  of  diflBculty  to  consult  judicial  au- 
thonty,  constituted  themselves  the  sole 
judges  of  the  cases  in  which  such  diffi- 
culty occurred  ;  while,  as  there  was  under 
the  statutes  no  appeal  from  their  deci- 
sion to  the  Court  of  King's  Bench, 
there  was  no  power  in  the  latter  Court 
to  compel  them  to  state  a  case  for  its 
opinion.  It  is  true  that  there  is  inherent 
in  the  jurisdiction  of  the  Court  of  Queen's 
Bench  authority  to  bring  before  it  by 
writ  of  certiorari,  save  where  the  writ  is 
taken  away  by  statutory  enactment  or 
charter,  the  proceedings  of  any  Court  of 
inferior  jurisdiction,  with  a  view  to  quash 
such  proceedings.  But  this  applies  only 
where  there  is  some  defect  of  jurisdiction 
or  informality,  or  defect  apparent  on  the 
face  of  the  proceeding.  The  Court  can- 
not— (and  this  must  be  carefully  borne  in 
mind) — ^give  itself  appellate  jurisdiction 
through  the  writ  of  certiorari  where  it 
otherwise  possesses  none.  "  The  writ  of 
certiorari,''  say  the  Court  of  Queen's 
Bench  iu  The  Queen  y,  Moreley  (13),"  does 
not  go  to  try  the  merits  of  the  question, 
but  to  see  whether  the  limited  jurisdic- 
tion have  exceeded  their  bounds."  It 
would  be  a  mistake  to'  suppose  that,  be- 
cause the  order  of  sessions  is  brought  be- 
fore the  Court  by  certiorari,  the  Court 
thereby  acquires  appellate  jurisdiction. 
This  plainly  appears  from  the  undoubted 
fact  that  a  party  complaining  of  a  wrong- 
ful decision  of  the  sessions  in  respect  of 
law  or  fact — so  long  as  the  proceedings 
have  been  regular  and  formal — could  not 
on  application  to  the  Court  of  Queen's 
Bench  obtain  a  writ  of  certiorari  to  bring 
up  the  order  of  quarter  sessions  for  the 
purpose  of  its  being  considered  on  the 
merits.  The  case  is  in  truth  altogether 
an  anomaly.      In  every  other  case  the 

(13)  Burr.  10^0. 


writ    of  certiorari  is  issued  at   the    in- 
stance  of  the  party    aggrieved,  and  on 
a    prima  facie    case    being     shewn   of 
some    ground    why    the    proceeding  in 
the     inferior     Court     should     be     set 
aside.     Here,  without  any  ground  being 
she  Tv^n  or  alleged,  and  not  at  the  instance 
of  the  parties,  save  as  matter  of  form,  bat 
in  reality  at  the  instance  of  the  sessions 
with  a  view  to  obtain  the  opinion  of  the 
Court,  the  writ  issues  solely  for  the  pur- 
pose of  bringing  the  proceedings  before 
the  Court,  such  being  the  only  means  of 
doing  so,  there  being  no  power  of  appeal. 
The  law  is  correctly  stated  in   Oomer*s 
Crown  Practice,  p.  06,  and  is  fully  borne 
out    by    the    authorities   there   referred 
to: — "Upon   an   order   of  quarter  ses- 
sions made   subject    to  the  opinion    of 
the     Court    of    Queen's   Bench    on    a 
case  stated,  and  removed  by  certiorari, 
the  Court   will  consider  and  determine 
any  matter  of  law  arising  upon  the  &ct8 
found  by  the  sessions,  and  stated  in  the 
case  upon  which  their  opinion  may  be 
asked ;  but  if  no  case  be  stated  for  their 
opinion,  the  Court  will  not  upon  certiorari 
inquire  further  than  whether  the  justices 
have  acted  within  their  jurisdiction,  and 
whether  their    proceedings  are   regular 
upon  the  face  of  them,  although  their 
judgment  on  the  facts  of  the  case  may 
appear  to  have  been  erroneous."     In  the 
second  place,   though  the  justices  were 
directed  to  have  recourse  to  judicial  assist- 
ance before  pronouncing  judgment,  they 
here  took,  and  were  allowed  to  take,  the 
opposite  course,  namely  of  first  pronounc- 
ing their  judgment,  and  then  applying  to 
the  Court  for  its  opinion.     But  here,  in- 
asmuch as  there  being  no  appeal  from  the 
judgment  of  the  quarter  sessions,  or  con- 
trolling power  in  the  Court  of   King's 
Bench,  the  judgment  of  the  quarter  ses- 
sions, if  once  unconditionally  pronounced, 
would  have  been  final  and  conclusive,  in 
order  to  avoid  this  consequence^  and  at 
the  same  time  to  prevent  the  neoessii^  of 
the  case  being  sent  back  to  the  sessions 
when  the  Court  of  King's  Bench  had 
pronounced  its  opinion,  the  practice  be- 
came established  for  the  Court  of  Quarter 
Sessions  to  pronounce  its  judgment  con- 
ditionally,   making   it   subject    to    the 
opinion  of  the  Court  of  King's  Benchi 
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according  to  which  the  judgment  of  the 
session  8  was  to  be  affirmed  or  quashed, 
as  the  case  might  be.  In  furtherance  of 
this  course  of  proceeding,  the  order  of 
sessions  not  being  before  it,  and  there 
being,  as  I  have  said,  no  other  way  by 
which  the  case  stated  by  the  sessions 
could  be  brought  before  it,  the  Court  of 
King's  Bench  lent  the  assistance  of  its 
process  of  certiorari  to  bring  up  the  order 
and  case,  that  the  Court  might  deal  with 
it.  Nothing  can  be  better  settled  than  that 
it  is  entirely  at  the  discretion  of  the  sessions 
whether  to  grant  a  case,  and  so  to  sub- 
mit their  judgment  to  the  opinion  of  the 
Court  of  Queen's  Bench  or  not.  Even 
though  the  appeal  should  be  one  in  which 
in  the  proper  exercise  of  their  discretion 
they  ought  undoubtedly  to  grant  a  case 
in  order  that  their  judgment  may  be  re- 
viewed, if  they  refuse  to  do  so  there  are 
no  means  of  compelling  them.  The  deci- 
sion of  Lord  Hardwicke  and  the  Court 
of  Song's  Bench  in  the  cases  of  The  King 
V.  Ovlton  (9)  BiudTheKingY.Pre^iton'Upon- 
ihe-Hill  (10),  has  never  been  questioned, 
and  is  undoubted  law.  And  the  reason 
is  obvious.  A  poor-rate,  like  an  order  of 
removal,  is  made  under  a  statutory  power. 
As  has  been  shewn,  the  right  of  appeal 
given  by  the  statutes  to  a  party  aggrieved 
is  to  the  quarter  sessions ;  and  juris- 
diction is  given  to  that  Court  to  enter- 
tain and  give  judgment  on  such  appeals, 
either  by  affirming  or  quashing  the  order 
appealed  against;  but  no  ulterior  right 
of  appeal  is  given.  The  appeal  lies  to 
the  Court  of  Quarter  Sessions  alone. 
The  jurisdiction  of  the  latter  is  absolute 
and  final,  and  independent  of  that  of 
any  other  Court.  No  other  Court,  not 
even  the  highest  in  the  realm,  has,  under 
the  statutes  just  referred  to,  any  power 
to  reverse  or  to  interfere  with  the  judg- 
ments of  a  Court  of  Quarter  Sessions 
when  once  pronounced. 

One  more  observation  remains  to  be 
made  with  reference  to  the  jurisdiction  of 
the  quarter  sessions,  but  it  is  a  most  im- 
portcuit  one.  A  Court  upon  which  is 
imposed  by  Act  of  Parliament  the  duty 
of  adjudicating  in  a  particular  matter  be- 
tween litigant  parties  cannot,  unless  au- 
thorised so  to  do  as  part  of  its  statutory 
power,  transfer  or  delegate  to   another 
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the  whole  or  any  portion  of  its  jurisdic- 
tion, or  give  to  the  decisions  of  such 
other  Court  any  binding  force  in  law.  In 
this  exceptional  and  analogous  instance  a 
practice — a  sort  of  mos  pro  lege — has 
grown  up  of  the  Court  of  Quarter  Ses- 
sions making  its  judgment  depend  upon 
the  opinion  to  be  pronounced  by  the  Court 
of  Queen's  Bench.  But  the  ultimate 
judgment  must  still  be  considered  as  that 
of  the  sessions,  whatever  may  be  the  form 
it  assumes.  For  the  right  of  appeal,  which 
is  the  creation  of  the  statute,  is  to  the 
sessions  alone;  the  jurisdiction  is  given 
to  the  sessions  alone,  without  any  ulterior 
appellate  power  being  conferred  on  the 
Queen's  Bench  Division,  or  being  capable 
of  being  transferred  to  it  by  the  Court  of 
Quarter  Sessions.  If,  therefore,  the  deci- 
sion in  such  a  case  as  the  present  were  to 
be  taken  to  be  in  point  of  law  the  judg- 
ment of  the  Queen's  Bench  Division,  it 
would  manifestly  involve  a  usurpation  of 
authority  in  the  latter  directly  in  the 
teeth  of  statutes  which  have  in  express 
terms  enacted  that  the  decision  or  the 
Court  of  Quarter  Sessions  shall  be  final. 
What  takes  place  on  the  hearing  in  the 
Divisional  Court  is  quite  consistent  with 
this  view.  All  that  is  done  on  the  deci- 
sion of  the  Court  being  pronounced  is, 
that  an  entry  is  made  in  the  Master's 
book  that  the  rule  has  been  made  absolute 
to  affirm  or  quash  the  order  of  quarter 
sessions  as  the  case  may  be,  and  a  rule  is 
drawn  up  accordingly,  and  a  copy  of  it 
sent  to  the  clerk  of  the  peace  for  the  in- 
formation of  the  quarter  sessions,  and  is 
copied  by  him  into  the  minute-book  of 
their  proceedings.  No  instance  has  oc- 
curred in  which  the  parties  to  the  original 
order  have  failed  to  act  on  the  decision 
of  the  Court  of  Queen's  Bench,  nor  does 
it  appear  clear  what  means  could  be  re- 
sorted to  to  compel  obedience  if  necessary, 
the  Court  not  having  by  the  statute  either 
original  or  appellate  jurisdiction  over  the 
subject-matter.  It  thus  appearing  that  in 
the  matter  of  a  poor-rate,  or  of  anv  order 
of  removal,  the  ancient  Court  of  Queen's 
Bench  had  not,  and  consequently  the  pre- 
sent Queen's  Bench  Division  has  not,  any 
original  or  any  appellate  jurisdiction,  what 
then  is  the  jurisdiction  which  it  now 
exercises  in  these  matters?    I  answer, 
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consultative  only.  It  directs  the  Conrt 
of  Quarter  Sessions  as  to  the  law  applic- 
able to  the  facts  stated  in  the  special 
case.  It  supplies  the  conditions  accord- 
ing to  which  the  judgment  of  the  quarter 
sessions  is  to  stand  or  fall — that  judgment 
being  that  the  ^  order  appealed  against 
shall  be  affirmed  or  quashed  as  the  case 
may  be,  according  to  what  shall  be  the 
opinion  of  the  Queen's  Bench  Division. 
The  intermediate  decision  is  that  of  the 
Queen's  Bench  Division.  The  ultimate 
judgment  is  that  of  the  Court  in  whom 
the  jurisdiction  is  alone  vested  by  the 
statute  which  creates  the  appeal,  and  by 
which  Court  alone  in  legal  theory  it  can 
be  exercised.  The  Divisional  Court  has 
no  authority  whatever  to  pronounce  any 
judgment  whatsoever,  the  authority  so  to 
do  being  vested  by  the  statutes  in  the 
Court  of  Quarter  Sessions  alone  ;  and  the 
judgment  is  therefore  of  necessity  that 
of  the  Court  to  which  alone  the  appellate 
jurisdiction  belongs.  Hence  arises  the 
form  in  which  the  matter  is  submitted  to 
the  Court — ^not  in  that  of  a  judgment  of 
the  quarter  sessions,  to  be  affirmed  or  re- 
versed by  a  judgment  of  the  Court  of 
Queen's  Bench,  but  in  that  of  a  judgment 
which  shall  be  capable  of  being  moulded 
into  an  affirmative  or  negative  one  accord- 
ing to  the  "opinion"  which  the  Court 
shall  pronounce  to  be  the  right  one.  And 
the  form  is  not  unimportant ;  it  is  that 
the  judgment  shall  be  affirmed  or  reversed 
according  to — not  the  judgment  or  deci- 
sion, but— the  "  opinion  "  of  the  Queen's 
Bench  Division.  Nor  could  it  be  other- 
wise. For,  the  ultimate  appeal  being 
by  the  express  provision  of  the  sta- 
tute in  the  Court  of  Quarter  Ses- 
sions, and  the  latter  having  no  statutory 
authority  to  delegate  any  part  of  its 
jurisdiction,  the  Court  of  Queen's  Bench 
could  not  possibly  have  or  exercise  an  ap- 
pellate jurisdiction  which  should  have 
propria  vigore  the  force  of  law.  It  would 
be,  as  has  been  pointed  out,  a  manifest 
usurpation  on  its  part  to  assume  it. 

In  cases  stated  under  the  20  &  21  Vict. 
c.  43  the  law  is  altogether  different.  There 
the  magistrate  is  under  certain  circum- 
stances bound  to  state  a  case ;  and  by  the 
6th  section  of  the  Act  authority  is  ex- 
pressly given  to  the  Court,  on  a  case  sub- 


mitted to  it  by  a  magistrate,  to  "reverse 
affirm  or  amend  "  the  conviction  appealed 
against.  Nothing  of  the  kind  exists  where 
a  case  is  stated  by  the  quarter  sessions 
for  the  opinion  of  the  Court  on  an  appeal 
against  a  poor-rate  or  an'^  order  of  re- 
moval. 

But  although  no  appellate  jurisdiction 
is  given  directly  or  indirectly  by  the  sta- 
tute to  the  Court  of  Queen's  Bench,  and 
no  authority  is  given  to  the  Court  of 
quarter  sessions  to  delegate  its  appellate 
authority  to  the  former,  beyond  that  of 
submitting  to  its  opinion  as  to  what  i^e 
judgment  of  the  Court  of  Quarter  Sessioni 
should  be,  let  us  for  the  sake  of  argument 
suppose  that  the  sessions  can  and  do  dele- 
gate their  appellate  jurisdiction  to  the 
Superior  Court  by  submitting  the  facts  for 
its  judgment  as  to  the  law.  How  can 
this  operate  so  as  to  have  the  effect  of 
involving  a  further  submission  to  the  de- 
cision of  a  third  Court,  which  is  not  the 
Divisional  Court,  because  such  Court  may 
have  in  general  appellate  jurisdiction  over 
orders  and  judgments  of  the  Queen's 
Bench  Division,  and  thus  have  the  efifect 
of  extending  the  submission  without  the 
assent  of  the  Court  of  Qaarter  Sessions  ? 
To  grant  or  refuse  a  case  is,  as  we  have 
seen,  in  the  uncontrolled  discretion  of  the 
quarter  sessions.  They  have  given  their 
judgment  subject  to  the  opinion  of  the 
Divisional  Court  on  the  case  which  they 
have  thought  proper  to  submit.  By  that 
opinion  their  judgment  is  to  stand  or  fidl. 
But  how  will  it  do  so  if  the  opinion  of 
the  Queen's  Bench  Division  should  be 
reversed  by  the  decision  of  this  Court  in 
the  exercise  of  its  appellate  jurisdiction,  a 
jurisdiction  in  respect  of  this  class  of  cases 
hitherto  unknown  and  unheard  of?  How 
in  that  event  could  it  be  said  that  the  order, 
which  was  to  be  affirmed  or  quashed  (as  the 
case  might  be),  according  as  the  opinion  of 
the  Queen's  Bench  Division  miffht  be  one 
way  or  the  other,  was  rendered  valid  or 
invalid  in  conformity  to  the  opinion  of 
that  Court,  if  its  decision  is  reversed  ?  A 
decision  reversed  becomes  a  nullity.  The 
judgment  of  a  Court  of  Appeal,  reversing 
that  of  a  Court  appealed  from,  is  not  the 
judgment  of  the  latter  Court,  but  of  the 
former.  How,  then,  will  the  judgment 
of  this  Court,  should  it  differ  from  that 
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of  the  Divisional  Court,  satisfy  the  con- 
dition on  which  the  judgment  of  the 
quarter  sessions — ^who  have  plenary  and 
exclusive  jurisdiction  over  tne  subject- 
matter,  and  can  make  their  submission  to 
the  Queen's  Bench  Division  subject  to 
such  conditions  as  they  think  proper,  and 
who  have  here  submitted  their  judgment 
to  the  Queen's  Bench  Division,  and  not 
to  any  other  Court,  is — by  the  express 
terms  of  the  submission,  to  depend  ?  Can 
the  terms  of  the  submission  be  thus, 
without  any  assent  on  the  part  of  the 
Court  of  Quarter  Sessions,  enlarged,  so  as 
to  give  authority  to  this  Court,  which 
assuredly  is  not  that  of  the  Queen's 
Bench  Division  ?  And  this  brings  me  to 
the  consideration  of  the  question  on  still 
broader  grounds.  The  primary  purpose 
and  intention  of  the  Legislature  in  creat- 
ing the  present  Court  of  Appeal  was,  I 
apprehend,  to  transfer  to  it  the  appellate 
jurisdiction  heretofore  vested  in  the  Court 
of  Exchequer  Chamber.  In  doing  so, 
however,  it  has,  it  is  true,  used  terms  so 
large  as  to  embrace,  according  to  the 
decision  of  this  Court,  judgments  and 
orders  in  matters  of  mere  procedure,  as  to 
which  no  appeal  from  the  Divisional 
Court  previously  existed.  But  I  cannot 
think  it  can  have  been  the  intention  that 
the  terms  used  should  apply  to  cases  in 
which  there  was  no  inherent  jurisdiction 
in  a  Divisional  Court,  and  which  were 
not  involved  in  the  advance  to  some  final 
judgment  from  which  an  appeal  lay.  It 
cannot  have  been  intended,  however  gene- 
ral may  be  the  terms  of  the  section,  to 
make,  as  it  were  by  a  side-wind,  parochial 
rates  and  orders  of  removal  matters  which 
before  were  not  the  subjects  of  appeal, 
and  could  not  be  taken  beyond  the  Divi- 
sional Court,  liable  to  be  brought  before 
this  Court,  and  consequently  to  be  taken 
on  a  further  appeal  to  the  House  of  Lords, 
with  all  the  expense  attending  on  such 
an  ultimate  appeal,  thus  involving  the  in- 
convenience which,  as  was  pointed  out  by 
Lord  Hardwicke  in  The  Queen  v.  Freston- 
upon-the^HUl  (10),  would  result  from  ren- 
dering "  dilatory,  expensive  and  burden- 
some "  matters  relating  to  the  maintenance 
of  the  poor,  which,  as  he  observed,  '*  should 
be  cheap  and  speedy."  The  spirit  of  the 
present  legislation  is,  I  think,  apparent 
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from  the  provision  introduced  into  the  Act 
of  1876,  by  the  20th  section  of  which,  lest 
the  general  words  of  the  19th  section  of  the 
Act  of  1873  diould  have  too  extensive  an 
operation,  it  is  expressly  provided  that, 
"  where,  by  Act  of  Parliament,  it  is  pro- 
vided that  the  decision  of  any  Court  or 
Judge,  the  jurisdiction  of  which  Court  or 
Judffe  is  transferred  to  the  High  Court 
of  tfustice,  is  to  be  final,  an  appeal  shall 
not  He  in  any  such  case  from  the  decision 
of  the  High  Court  of  Justice,  or  of  any 
Judge  thereof,  to  the  Court  of  Appeal."  It 
is  true  that  this  case  is  not  within  the 
precise  terms  of  this  enactment,  inasmuch 
as  this  decision,  from  which  the  right  of 
appeal  is  here  claimed,  is  not  one  which 
is  made  final  by  Act  of  Parliament.  But 
I  apprehend  that  the  only  reason  for  not 
making  the  terms  of  the  enactment  suffi- 
ciently comprehensive  to  include  such  a 
case  as  the  present  was  simply  that,  as  it 
had  never  occurred  to  any  one  to  suppose 
that  there  could  be  an  appeal  from  the 
decision  of  the  Court  of  Queen's  Bench 
in  such  a  case,  it  was  not  deemed  neces- 
sary to  make  the  language  apply  to  it  in 
terms.  That  the  case  is  withm  the  spirit 
of  the  enactment  cannot,  I  think,  be 
doubted. 

Whether,  therefore,  I  look  to  the  nature 
of  the  jurisdiction  heretofore  exercised  by 
the  Court  of  Queen's  Bench,  or  to  the 
object  and  intention  of  the  recent  legisla- 
tion, I  can  arrive  at  no  other  conclusion 
than  that  a  decision  of  the  Divisional 
Court  on  an  appeal  against  a  rate  is  not 
a  judgment  or  order  within  the  19th  sec- 
tion of  the  Judicature  Act  of  1873.  I  am 
therefore  of  opinion  that  this  Court  has 
not  jurisdiction  to  entertain  this  appeal. 
The  Court  being  equally  divided  the  ap- 
peal will  be  dismissed. 

Appeal  dismissed. 


Solicitors— Sharpe,  Parkers  &  Co.,  agents  for 
WiUdnson  &  Gillespie,  Walsall,  for  appellants ; 
B.  F.  Boberts,  for  respondents. 
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1878.      1 
Jan.  28,  29.  >       bbice  v.  bannister.* 
May  18.    J 

Assigrmsnt  of  Ohose  in  Action — Judica- 
twre  Acty  1873,  section  25,  stih-section  6 — 
Assignment  of  Money  to  become  due  under 
Oontra>ct — Subsequent  Advances  by  Debtor 
to  Assignor  to  enaiU  Contract  to  be  com^ 
pleted. 

One  Oough  contracted  with  the  defendant 
to  bvdld  him  a  ship^  to  be  paid  for  in  in- 
slaJments,  Ghugh  being  in  diffioultiesy  the 
defenda/rdy  in  order  that  the  ship  might  be 
finished^  advanced  him  the  whole  contact 
price  before  it  became  due.  Before  the  last 
lOOZ.  was  advanced^  Oough  borrowed  a  Uhe 
sum  from  the  plamtiff,  and  assigned  to  hvm 
the  lOOL  "  to  become  due  "  from  the  de- 
fendant. The  defendant  had  due  notice  of 
this,  but  notwithstanding  advanced  the  re- 
maining 1001,  to  Oough :  —  Held  (by 
Bkamwell,  L.J.,  a/nd  CfoTTON  L.J.,  dis- 
sentiente  Brett,  L.J.),  that  he  was  liable 
to  pay  the  1001.  to  the  plaintiff,  the  assign- 
ment  being  a  good  one  under  the  Judicature 
Act  1873,  section  25,  sub-section  6. 

This  was  the  defendant's  appeal  from  the 
judgment  of  Lord  Coleridge,  O.J.,  at  the 
trial  of  the  case  before  him  without  a  jury 
at  the  Somersetshire  Summer  Assizes, 
when  judgment  was  given  for  the 
plaintiff. 

The  &cts  are  sufficiently  stated  in  the 
head  note.  The  assignment  and  notice 
were  as  follows  : — 

I  do  hereby  order,  authorise  and  re- 
quest you  to  pay  to  Mr.  William  Brice, 
solicitor,  Bridgwater,  the  sum  of  lOOZ.,  out 
of  moneys  due,  or  to  become  due,  from 
you  to  me  ;  and  his  receipt  for  the  same 
shall  be  a  good  discharge. 

John  Gough. 

October  27,  1876. 

To  Mr.  Hugh  Bannister,  shipowner, 
Barrow-in-Furness. 

To  Mr.   Hugh  Bannister,  shipowner, 
Barrow-in-  Fumess. 
I  hereby  give  yon  notice  that,  by  a 

♦  Coram  Bramwell,  L.J.;  Brett,  L.J.:  and 
Cotton,  L.J. 


memorandum  in  writing,  dated  October 
the  27th,  1876,  John  Gough,  of  this  place, 
shipbuilder,  authorised  and  requested  you 
to  pay  me  the  sum  of  100^.,  out  of 
moneys  due,  or  to  become  due,  from  you  to 
him,  and  my  receipt  for  the  same  shall  be 
a  good  discharge. 

William  Brioe, 
October  27, 1876.  Bridgwater. 

Cole  and  Butlen,  for  the  defendant, 
cited — Schroeder  v.  The  Central  Bank  of 
London  (1),  HopJcinsan  v.  Foster  (2),  Bo- 
dick  V.   Oandell  (3),  LeU  v.  Morris  (4). 

Charles  and  Herbert  Beed^  for  the 
plaintiff,  cited — McOowan  v.  Smith  (5), 
Yeates  v.  Oroves  (6). 

Bidlen,  in  reply. 

Our.  adv,  tmtt. 

The  following  judgments  were  de- 
livered on  the  18th  of  May : — 

Cotton,  L.J.,  having  stated  the  facts, 
proceeded.— The  letter  of  the  27th  of  Oc- 
tober is  a  good  equitable  assignment  by 
Gough  to  the  pliuntiff,  of  moneys  to  the 
extent  of  lOOZ.,  which  might  become  due 
under  his  contract  with  the  defendant 
To  this  extent  he  thereby  anticipated  the 
moneys  payable  from  the  defendant  to  him, 
and  Gough  became  incompetent  to  deal 
with  these  moneys  to  the  plaintiff  Brice's 
prejudice,  and  the  defendant,  after  notice 
of  the  letter,  could  not  come  to  any  agree- 
ment with  Q^ugh  dealing  with  or  anti- 
cipating these  moneys  to  the  prejudice  of 
the  plaintiff.  At  the  time  when  notice 
of  the  letter  of  the  27th  of  October  was 
given  to  the  defendant,  the  balance  re- 
maining unpaid  exceeded  lOOZ.,  and  the 
ship  has  been  completed  under  the  con- 
tract. The  question  is,  whether  in  sub- 
stance, what  has  been  done  by  Bannister 
and  Gough  was  not  a  dealing  with  the 
moneys  payable  under  the  contract  ?  I 
think  it  was.  The  contention  of  the  de- 
fendant was,  that  though,  after  notice  of 
the  assignment  to  the  plaintiff,  he  had 
paid  moneys  exceeding  lOOZ.  to  Gonghi 

(1)  84  Law  Times,  N.S.  736. 

(2)  Law  Bep.  19  Eq.  74. 
(8)  1  De  Gex,  M.  &  0.  763. 

(4)  4  Sim.  607 ;  8.  o.  1  Law  J.  Bep.  Chane.  17. 
(6)  26  Law  J.  Rep.  Ohano.  S. 
(6)  1  V66.jun.280. 
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he  did  so,  not  in  payment  of  the  price  or 
nnder  the  contract,  bnt  that  advances 
were  necessary  in  order  to  secure  the 
completion  of  the  ship.  Bat  this  is  not 
a  case  where  the  builder  having  failed  in 
his  contract,  the  person  for  whom  he  was 
building  put  an  end  to  the  contract,  and 
completed  the  work.  In  such  a  case  the 
builder,  if  he,  in  fact,  completed  the 
work,  would  be  employed  as  agent  or 
servant,  doiug  the  work  for  the  owner  of 
the  vessel.  Here  the  builder  completed 
the  work  as  contractor,  building  under  a 
contract  with  the  defendant ;  and  this  is 
the  distinction  between  this  case  and 
Tooth  V.  Hallett  (7)  where  the  work  was 
completed,  affcer  the  bankruptcy  of  the 
builder,  by  his  trustee  out  of  his  own 
moneys,  and  the  person  for  whom  the 
work  was  done  had  power  to  take  posses- 
sion,  and  employ  anyone  to  complete  the 
building,  and  in  effect  he  did  so,  and  the 
Court  allowed  the  expenditure  against 
the  equitable  assignee.  It  is  pfobable 
that  Gk>ugh  would  not,  unless  he  had  ob- 
tained the  advances  niade  by  the  defend- 
ant, either  from  him  or  some  other  peraon, 
have  been  able  to  complete  the  vessel. 
But  a  charge  for  the  money  lent  after  the 
27th  of  October  by  any  other  person  for 
the  purpose  of  paying  wages,  or  buying 
material  necessary  for  the  completion  of 
the  ship,  and  in  that  sense  necessary  to 
enable  the  money  to  become  due  to 
Gough,  could  not  be  preferred  to  the 
plaintiff's  claim.  Moneys  paid  for  the 
same  purpose  to  Oough  by  the  defendant 
cannot,  in  my  opinion,  stand  in  any  bet- 
ter position.  It  was  urged  that  the 
assignee  of  a  chose  in  action  takes,  subject 
to  all  equities.  But  these  must  be  equi- 
ties existing,  or  arising  out  of  circum- 
stances existing,  before  notice  is  given  of 
the  assignment.  The  advances  made  by 
the  defendant  were  in  no  way  sanctioned 
by  the  contract,  and  in  no  sense  an  equity 
between  Gough  and  the  defendant,  exist- 
ing,  or  arising  from  circumstances  exist- 
ing, at  the  date  of  notice  to  the  defendant 
of  the  assignment  to  the  plaintiff.  The 
plaintiff  was  assignee  for  value  of  the 
moneys  payable  under  the  contract,  with- 

(7)  38  Law  J.  Bop.  Chsnc.  396 ;  st.  c.  Law  Rep. 
4  Chanc.  242. 
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out  any  deduction  for  cost  of  materials  or 
other  costs  of  construction.  The  defend- 
ant, for  his  own  purposes,  determined  not 
to  complete  the  ship  himself,  but  to  let 
Gk)ugh  do  so  under  the  contract.  To 
enable  him  to  do  so  he,  after  notice  of  the 
assignment  to  plaintiff,  paid  money  to 
Gough,  so  as  to  exhaust  the  contract 
price.  By  so  doing,  he  could  not,  in  my 
opinion,  defeat  or  prejudice  the  plaintiff's 
right,  and  the  judgment  appealed  against 
ought  to  be  afi&rmed. 

Beett,  L.J. — I  regret  that  I  am  obliged 
to  differ  from  the  rest  of  the  Court.  The 
principle  involved  is  one  of  the  highest 
unportance.  Two  parties  contract  for 
the  building  of  a  ship,  the  price  to  be 
paid  by  ins^lments,  and  the  ship  to  be- 
come the  purchaser's  property  as  the 
instalments  are  paid.  It  is  a  business 
transaction  of  the  most  ordinary  kind. 
Before  the  ship  is  finished,  the  builder 
was  unable  to  go  on  with  the  work. 
There  is  no  finding  that  the  purchaser  was 
compelled  to  make  advances,  but  practi- 
cally if  he  did  not  he  would  have  the  ship 
thrown  on  his  hands,  and  he  would  be 
obliged  to  complete  it  himself,  naturally 
a  most  onerous  charge.  If  no  equitable 
doctrine  comes  into  operation  it  is  an 
ordinary  mode  of  dealing  that  the  pur- 
chaser takes  the  ship  and  goes  on  with  it 
himself,  or  agrees  with  the  builder  to  mo- 
dify the  contract,  so  that  he  advances 
money  on  the  terms  that  he  is  to  repay 
himself  out  of  future  instalments  when 
they  become  due.  It  is  said  here 
that  the  builder,  before  he  was  entitled  to 
payment,  being  unable  to  procure  money 
to  proceed  with  the  work,  made  an 
equitable  assignment  of  the  money  about 
to  become  payable  to  him.  He  also  pro- 
cured an  advance  from  the  defendant^  to 
enable  him  to  complete  the  ship.  It  is 
true  that  the  defendant  had  notice  of  the 
equitable  assignment,  but  the  question  is, 
miether  we  are  to  allow  this  so-called 
equitable  proceeding,  over  which  the  de- 
fendant has  no  control,  to  hamper  an 
ordinary  basiness  transaction.  If  it  be 
so,  the  doctrine  on  which  it  depends  seems 
to  me  to  be  one  of  the  utmost  importance, 
and  I  cannot  bring  myself  to  agree  that 
business  transactions  are  to  be  so  ham- 
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pered,  either  hy  the  Judicature  Act  or 
otherwise.  I  wonld  confine  this  remedy 
for  recovering  chosea  in  action  assigned, 
to  cases  where,  when  the  action  is 
brought  and  the  case  heard,  there  is  a 
debt  due  from  the  defendant  to  the 
assignor,  where  nothing  is  to  be  done  by 
the  assignor  but  to  receive  money.  I  can- 
not bring  my  mind  to  think  that  we  are 
not  to  allow  parties  to  contracts  to  can- 
cel them  then  or  alter  them  in  an  ordi- 
nary business  manner,  if  it  is  done  bona 
fide.  It  seems  to  me  that  the  contract 
here  might  have  been  cancelled,  why  then 
not  modified  ?  If  no  modification  is  to  be 
allowed  it  is  a  state  of  slavery  in  busi- 
ness. It  seems  that  no  money  was  ever 
due  to  the  assignor  of  the  plaintiff;  before 
it  was  due  it  was  met  by  an  advance. 
The  assignor  never  could  have  sued  the 
defendant  as  for  money  due,  and  yet  it  is 
said  the  plaintiff  can.  Does  this  doctrine 
apply  in  other  cases  ?  Has  it  ever  been, 
or  could  it  be  held  to  apply  to  nptes  pay- 
able on  demand,  not  to  bearer  or  order, 
and  BO  not  assignable?  If  it  did,  an  equit- 
able assignment  could  make  a  non-trans- 
ferable document  transferable ;  that  shews 
that  it  is  not  to  be  brought  in  to  hamper 
business  transactions.  I  therefore  thmk 
that  our  judgment  should  be  for  the  de- 
fendant. 

Bramwbll,  L.J. — I  have  reluctantly 
come  to  the  conclusion  that  this  judg- 
ment  should  be  affirmed.  I  say  reluc- 
tantly, because  I  feel  the  great  force  of 
my  brother  6rett*s  observations ;  it  does 
seem  to  me  a  strange  thing,  and  hard  on 
a  man,  that  he  should  enter  into  a  con- 
tract with  another,  and  then  find  that 
because  the  other  has  entered  into  some 
contract  with  a  third,  he,  the  first  man,  is 
unable  to  do  that  which  is  reasonable  and 
just  he  should  do  for  his  own  good.  But 
the  law  seems  to  be  so ;  and  anyone  who 
enters  into  a  contract  with  A.  must  do  so 
with  the  understanding  that  B.  may  be 
the  person  with  whom  he  will  have  to 
reckon.  Whether  this  can  be  avoided  I 
know  not ;  may  be,  if  in  the  contract  with 
A.  it  was  expressly  stipulated  that  an 
assignment  to  B.  should  give  no  rights  to 
him,  such  a  stipulation  would  be  binding. 
I  hope  it  would  be.    But  as  there  is  no 


such  clause  in  the  contract  here,  tbeplam- 
tiff  has  undoubtedly  certain   rights,  to 
what  ?    K  it  were  only  to  money  payable 
according  to  the  terms  of  the  contract, 
the  plaintiff  would  fiiil,  for  no  money  erep 
became  due  according  to  the  terms  of  the 
contract.     It  was  paid  in  advance  before 
the  work  was  finished ;  so  that  an  amend- 
ment of  the  statement  of  claim  is  neces- 
sary ;    and  in  strictness  the  plaintiff's 
case  is  this,  '*  You,  the  defendant,  had  no 
right  to  pay  in  advance ;  you  were  bound 
to  wait  till  the  work  was  finished ;  you 
would    then    owe    Qough    money,  and 
would  then  be  bound  to  pay  me."    This 
seems  to  be    the  law,  and  certainly  if 
enough  and  the  defendant  had  agreed  to 
anticipate  the  time  of  payment  to  defeat 
the  plaintiff,  such  a  scheme  ought  not  to 
succeed.     On  the  other  hand,  if  Gough 
had  broken  his  engagement,  or  threatened 
to  break  his  engagement  to  finish  the 
vessel,  or  to  finish  it  in  a  reasonable  time, 
and  the  defendant  to  remedy  and  avert 
such  breach,  reasonably  and  bona  fide,  not 
to  defeat  the  plaintiff,  but  to  protect  him- 
self, advanced  monej  to  Gbuffh  before  it 
was  due,  so   that  it  never   became  due 
according  to  the  contract,  I  should  have 
hesitated  long  before  holding  that  the 
defendant  was  liable  in  this  action.    Bat 
in  reading  the  correspondence  I  cannot 
see  that  &is  was  the  case.     That  the  de- 
fendant acted  bona  fide^  I  doubt  not,  bnt 
I  think  his  advancing  the  money  as  he 
did,  was  quite  voluntary,  and  in  no  sense 
compulsory.       I    concur,     therefore,    in 
affirming  the  judgment. 

Judgment  canned. 


Solicitors— Reed  &  Lovell,  agents  for  Reed  & 
Cook,  Bridgwater,  for  plaintifik;  Chester 
Urquhart,  Mayhew  &  Holden,  agents  for  Bnd- 
shaw,  Barrow  in  Fomess,  for  defendant. 
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[IN  THE  COUKT  OF  APPEAL.] 
1878.        1 
June  18,  19.  J 


OTTAWAY  V.  HAMILTON.* 


Husband  cmd  Wife — Costs  vncmred  by 
Wife  in  instituting  Divorce  Proceedings — 
Necessaries — Wife*s  Power  to  pledge  Credit 
of  her  Hushamd — Divorce  Acts,  1857  ^ 
1858  (20  Sf  21  Vict  c.  85.  s.  51,  and  21 
Sf  22  Vict.  c.  108.  s.  13). 

A  toife  is  entitled  to  pledge  Tier  husband's 
credit  for  the  reasonable  costs  incurred  by 
her  in  instituting  and  prosecuting  divorce 
proceedings  against  him. 

This  was  an  appeal  of  the  defendant 
from  the  judgment  of  Denman,  J.  (re- 
ported antCf  p.  424),  after  the  trial  of  the 
case  before  hmi. 

The  action  was  brought  by  a  solicitor 
to  recover  the  amount  of  a  bill  of  costs 
incurred  bjr  the  defendant's  former  wife 
in  institutmg  and  prosecuting  divorce 
proceedings  against  the  defendcmt  which 
resulted  in  a  divorce  being  obtained. 

The  decree  nisi  was  pronounced  on  the 
30th  of  June,  1876,  and  was  made  abso- 
lute on  the  23rd  of  January,  1877. 

On  the  6th  of  February,  1877,  an  order 
was  made  on  the  wife's  petition  varying 
the  trusts  of  the  marriage  settlement. 
The  plaintiff  filed  bills  of  costs  in  the  case, 
in  the  registry  of  the  Divorce  Court, 
which  were  taiced,  and  the  taxed  bills 
were  paid  by  the  defendant.  The  plain- 
tiff then  sent  in  a  bill  of  costs  to  the 
defendant,  including  the  costs  taxed  off 
in  the  Divorce  Court,  the  items  of  which 
were  divisible  into  three  heads  — 

1.  Preliminary  expenses  incurred  be- 
fore the  commencement  of  legal  proceed- 
ings, and  not  included  in  the  taxed  bills. 

2.  Costs  between  solicitor  and  client, 
including  the  fees  paid  to  a  detective  to 
obtain  evidence. 

3.  Costs  between  solicitor  and  client 
incurred  in  the  rectification  of  the  settle- 
ment. 

The  last  item  in  the  bill  of  costs  was 
dated  6th  of  January,  1877: 

At  the  trial  the  &ct8  were  undisputed 
and  the  case  was  reserved  for  further  con- 

*  Coram  Baggallay,  L.J. ;  Bramwell,  L. J. ;  and 
Theiiger,  L.J. 


sideration,  and  the  learned  Judge  then 
decided  that  the  plaintiff  was  entitled  to 
all  the  costs  which  should  appear  to  a 
referee  reasonable  under  the  circum- 
stances. 

The  defendant  appealed. 

/.  C.  Mathewy  for  the  defendant. — The 
wife  has  no  authority  to  pledge  her  hus* 
band's  credit  for  the  purpose  oi  obtaining 
a  divorce,  which  is  a  luxury.  The  old 
cases,  such  as  Brovm  v.  Achroyd  (1),  were 
decided  before  the  Divorce  Acts  and 
shewed,  what  is  no  doubt  true,  that  a 
separation  for  cruelty  was  a  necessary. 
In  Bice  v.  Shepherd  (2)  the  attention  of 
the  Court  was  not  called  to  the  new 
remedy  for  costs  given  by  the  Divorce 
Acts.  Be  Hooper  (3)  shews  that  the  test 
is  from  what  point  of  view  the  Divorce 
Court  would  regard  the  case,  not  how  it 
presented  itself  to  the  mind  of  the  soli- 
citor, who  cannot  be  the  judge  of  whether 
what  he  did  was  necessary  or  not — Wil- 
son V.  Ford  (4). 

[Bramwell,  L.J. — It  is  the  same  with 
ordinary  necessaries,  the  point  is  not 
whether  the  tradesman  believed  them  to 
be  necessary,  but  whether  they  were  in 
fact  so.] 

The  case  of  Stocken  v.  Pattriek  (5)  is 
the  strongest  case  against  the  defendtmt, 
but  no  reasons  appear  for  the  decision. 
There  being  full  provision  for  the  taxa- 
tion of  costs  by  the  Divorce  Court  which 
has  a  very  wide  discretion  in  the  matter 
—20  &  21  Vict.  c.  85.  s.  51,  and  21  h  22 
Vict.  c.  108.  s.  13,  and  rules  151—159 
— Jones  V.  Jones  (6),  Flower  v.  Flower  (7), 
Allen  V.  AUen  (8) — ^it  would  be  monstrous 
to  allow  the  discretion  of  the  Court  to 
be  reviewed  by  a  jury.     At  any  rate  the 

(1)  5  E.  &  B.  819;  s.  c.  25  Law  J.  Rep.  O^B. 
193 

(2)  12  Com.  B.  Rep.  N.S.  832. 
h\  38  Law  J.  Rep.  Ghanc.  300. 

(4)  37  Law  J,  Rep.  Exch.  60 ;  ■.  c.  Law  Rep, 
8  Exch.  62. 

(5)  29  Law  Times,  N.S.  670. 

(6)  41  Law  J.  Rep.  Frob.  &  M.  58 ;  s.  e.  Law 
Rep.  2  Prob.  &  B.  388. 

(7)  42  Law  J.  Rep.  P.  &  A.  45;  lc.  Law  Rep, 
8  f^b.  &  D.  132. 

(8)  2  Sw.  &  Tr.  107;  s.  c  30  Law  J.  Rep. 
P.  *  B,  9. 
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costs  of  tbe  rectification  of  tbe  settlement 
after  the  decree  nisi  must  have  been 
incurred  on  tbe  wife's  own  credit,  as  she 
was  a  feme  sole, 

Wilherforeej  contra  (Waddy  witb  bim), 
was  stopped  after  a  sbort  argament. 

Bramwell,  L.J. — Tbis  appeal  must  be 
dismissed.  It  seems  to  me  tbat  a  suit  for 
divorce  is  in  tbe  same  position  as  tbe  old 
suit  for  separation  a  mensa  et  thoroj  and 
tbat  tbere  is  tbe  same  power  of  pledging 
ber  busband's  credit  given  to  tbe  wife  in 
tbe  latter  case  as  in  tbe  former.  Mr. 
Matbew  admits  tbat  if  tbat  be  so  tbe 
primary  liability  is  on  tbe  busband,  but 
be  says  tbat  tbe  Divorce  Acts  afford  bim 
a  conclusive  answer,  as  tbey  give  a  pro- 
vision for  costs  wbicb  must  be  in  lieu  of 
tbe  old  power  of  pledging  credit.  I  can- 
not see  wby  tbat  sbould  be  so.  I  tbink 
an  illustration  may  be  put  decisive  on 
tbe  point.  Suppose  tbe  busband  kept 
out  of  tbe  way,  and  died  before  a  decree 
was  pronounced  against  bim,  tbe  pro- 
visions of  tbe  Divorce  Act  wonld  not 
apply,  and  tbe  common  law  liability  would 
continue.  I  tbink,  tberefore,  tbat  a  snit 
for  divorce  is  a  necessary  as  mucb  as 
tbe  old  suit  on  separation  was;  and, 
secondly,  tbat  tbe  Divorce  Act  bas  not 
taken  away  tbe  old  power  to  pledge  tbe 
husband's  credit ;  and  thirdly,  tbat  if  the 
remedies  are  concurrent,  and  recourse  has 
been  had  to  one,  that  there  is  no  reason, 
certainly  none  in  the  Acts,  why  recourse 
should  not  be  bad  to  the  other  also.  Tbe 
claim  for  extra  costs  is  precisely  in  tbe 
same  position  as  it  would  be  in  an  ordinary 
action.  As  to  that  for  the  costs  incurred 
in  preliminary  matters  before  snit,  I 
think  it  would  be  unreasonable  if  a  wife 
had  power  to  pledge  her  husband's  credit 
for  the  costs  oi  suit  and  not  for  preliminary 
costSi  if  tbere  was  good  ground  for  ber 
oonsnlting  a  solicitor  with  a  view  to  a 
suit.  I  cannot  tbink  tbat  tbere  is  not 
nower  to  pledge  credit  as  to  the  item 
for  the  costs  of  rectifying  the  settlement. 
I  have  no  doubt  tbat  they  were  costs  of 
suit.  The  only  doubt  which  I  felt  was 
whether  tbe  wife  after  the  decree  nisi  was 
not  ekfeme  sole  with  power  to  pledge  her 
own  credit,  unless  the  decree  was  not  made 
absolute,  but  tbat  has  been  decided  not 


to  be  so,  and  it  is  dear  that  she  is  not  a 
feme  sole  until  after  the  decree  bas  been 
made  absolute. 

I  tbink,  therefore,  that  ibe  husband  is 
liable  on  all  beads. 

Baqoallat,  L.J. — ^I  am  of  tbe  same 
opinion.  The  fact  tbat  a  divorce  has  been 
pronounced  in  tbis  case  shews  that  the 
wife  was  justified  in  the  course  she  took 
in  taking  proceedings.  Tbat  being  so 
tbe  case  of  Be  Hooper  (3)  is  no  authority 
against  the  plaintiff.  Had  it  not  been  for 
the  Divorce  Act  tbere  could  be  no  doubt 
as  to  the  plaintifi^s  right  to  succeed  in 
tbis  action.  Has  tbe  Divorce  Act  de- 
prived bim  of  tbat  right  ?  and  secondly, 
nas  be  deprived  himself  of  the  right  by  bis 
election  to  proceed  in  tbe  Divorce  Conrt  ? 
I  tbink,  for  tbe  reasons  which  have  been 
given  by  my  brother  Bramwell,  that  both 
these  questions  mnst  be  answered  in  the 
negative,  and  if  that  is  so  it  is  obvious 
that  the  costs  under  all  tbe  three  heads 
are  recoverable. 

Thssiqeb,  L.J. — I  am  entirely  of  the 
same  opinion.    All  tbe  reasoning  which 
applies  to  a  separation  a  mensa  et  ihoro^ 
applies  to  a  (^vorce  which  by  our  kw 
is  a  necessary.     But  the  question  arises 
—do  tbe   Divorce  Acts  give  the  only 
remedy  for  costs,  or  does  the  common 
law  right  still  remain  ?     If  it  could  be 
shewn  that  the  Acts  provided  for  the 
case    of    costs    between    attorney    and 
client,  the  argument  would  be  a  strong 
one    tbat   that    was  the   only   remedy, 
and  tbe  recourse  must  be  had  to  the 
Divorce   Court  to  recover  such  costs; 
but  20  &  21  Vict.  c.  85.  s.  51  oleariy 
contemplates  the  taxing  of  costs  between 
party  and  party,  and  it  is  necessaiy  tbat 
it  should  be  so,  for  the  Court  has  not  only 
to  deal  with  busband  and  wife,  but  in 
some  cases  witb  a  co-respondent.    The 
rules  cannot  go  beyond  the  Act.    The 
case  of  AUen  v.  Alien  (8)  clearly  shews 
that  a  divorce  suit  follows  the  old  praotioe 
of  the  ecdesiflstioal.  Courts,  and  that  the 
question  of  costs  in  the  Divorce  Court 
is  only  as  between  party  and  pariy.    If 
tbat  be  so,  it  is  dear  tbat  the  attorney  is 
entitled  to  recover  here  the  costs  between 
bim  and  his  client,  setting  off  oi  oourw 
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any  sums  he  has  reooyered  from  the 
opposite  party,  and  has  also  the  right  to 
treat  the  hushand  as  his  client  in  respect 
of  all  costs  reasonably  incurred.  I  think 
that  the  oases  of  Be  Hooper  (3)  and 
Stocken  y.  Pattrick  (5)  are  distinct  au- 
thorities on  the  point. 

I  haye  nothing  to  add  to  what  has 
already  been  said  as  to  the  items. 

Judgment  affirmed. 


Solicitors — G.  J.  Ottaway,  in  person ;  Meade  & 
Daubeney,  for  defendant. 
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THE  GUARDIANS  OF  THE  POOR 

OF  ST.  Leonard's,  shore- 
ditch,  V.  franklin. 


Corporation  —  Common  Informer  — 
"  Person  or  Persons  " — Action  for  Penal- 
ties. 

A  corporation  ca/nnot  sue  for  penalties  as 
a  common  informer  unless  expressly  autho- 
rised by  statute. 

Where^  therefore^  by  a  private  Act  penal' 
ties  were  imposed  for  selling  one  sort  of 
coal  for  another  within  twenty-five  miles  of 
the  General  Post  Offi^cCi  and  the  penalty 
was  recoverable  by  the  ^^ person  or  persons 
who  shaU  inform  or  sue  for  the  same,** — 
it  was  heildf  that  the  plaintiffs,  who  were  a 
corporation,  could  not  sue  for  tlie  penalty. 

The  statement  of  claim  alleged  a 
breach  of  contract  for  the  sale  of  coal  to 
the  plaintiffs  by  the  defendant,  by  the  de- 
liyery  on  certa^  occasions  of  coal  which 
were  not  of  the  quality  or  description 
ordered  and  contracted  for ;  and  fnrthen 
stated  that  on  the  occasion  aforesaid,  the 
defendant  being  a  seller  of  coals  and 
dealer  in  coals,  did  knowingly  sell  one 
sort  of  coals  for  and  as  a  sort  which  they 
really  were  not,  within  the  distance  of 
twenty-fiye  miles  of  the  General  Post 
Of&ce,  contraiy  to  the  form  of  the  sta- 
tutes in  that  behalf,  and  became  liable  to 
pay  for  eyery  such  offence  the  sum  of 
lol.  for  eyery  ton  of  coals  so  sold. 


The  plainti£b  claimed,  first,  300Z.  da- 
mages  for  breach  of  contract ;  and,  suing 
as  well  for  the  Queen  as  for  themselyes, 
they  also  claimed  1,780Z.  for  penalties. 

Demurrer  to  that  part  of  the  statement 
of  claim  on  which  the  claim  for  penalties 
was  based,  on  the  gprounds  that  the 
plaintiffs,  being  a  corporation,  could  not 
be  ^*  a  common  informer  or  common  in- 
formers,'* tad  that  the  plaintiffs  were 
not  empowered  to  sue  for  penalties  by 
the  Act  under  which  the  claim  was 
xnade  (1). 

Raymond^  for  the  defendant,  in  support 
of  the  demurrer. — ^A  corporation  cannot 
sue  as  a  common  informer — 2  Chdtty's 
ArcKbold  Practice^  11th  ed.  p.  1135,  re- 
ferring  to  Weavers*  Company  y.  For- 
rest  (2),  where,  in  the  marginal  note,  it 
is  stated  by  the  reporter,  '^It  was  held 
in  C.B.  (where  other  like  actions  were 
brought)  that  the  words  of  7  (Jeo.  2. 
being,  any  person  or  persons^  a  corpora- 
tion could  not  sue  as  a  common  informer." 


(1)  1  &  2  WiU.  4.  c  ]xrn.:  «' An  Act  for  re- 
golating  the  Vend  and  Deliyezy  of  CkMd  in  the 
Citiea  of  London  and  Westminster,"  &c. 

By  section  xl?.  enacts,  **  That  if  any  seller  or 
dealer  in  coals  shall  knowingly  sell  one  sort  of 
coals  for  and  as  a  sort  which  they  really  are  not, 
within  the  port  of  London,  ....  or  within  the 
distance  of  twenty-fire  miles  from  the  General 
Post  Office,  every  such  seller  or  dealer  shall  for- 
feit and  pay  for  erery  such  ofibnoe  10/.  per  ton 
for  every  ton  of  coals  so  sold." 

By  section  Izxxy. :  **  That  all  fines,  penalties  or 
forfeitures  exceeding  the  sum  of  261.  by  this  Act 
imposed  for  any  offence  or  offences  committed 
against  this  Act,  shall  and  may  be  recovered  by 
action  of  debt,  bill  or  plaint  or  information  in  any 
of  His  Majesty's  Courts  of  Record  at  Westminster, 
....  by  the  person  or  persons  who  shall  so  in 
form  or  sue  for  the  same  within  three  calendar 
months  after  the  offence  or  offences  shall  have 
been  committed ;  and  one  moiety  of  all  such  fines, 
penalties  or  forfeitures  shall  be  to  and  for  the  use 
of  our  Sovereign  Lord  the  King,  his  heirs  and 
successors,  and  the  other  moiety  thereof  (together 
with  double  costs  of  suit)  shall  be  to  and  for  the 
use  of  the  person  or  persons  who  shall  inform  or 
sue  for  the  same." 

(2)  2  Str.  1241. 
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Guardians  of  Shoreditch  v.  Franklin^  C.P, 
In  Walker  v.  Eiehwrdson  (3),  an  eccle- 
siastical corporation  was  beld  not  to  be 
within  the  words,  "  anj  person  or  per- 
sons  "  of  the  Mortmain  Act — 9  Geo.  2. 
c.  36.  8.  1,  and  Parke,  B.,  at  p.  890, 
says  that  those  words  only  extended  to 
grants  by  natural  persons.  There  is  only 
one  instance  where  corporations  are  em- 
powered to  sue  for  penalties,  viz.  by  the 
Apothecaries  Act,  55  Geo.  3.  C.  194.  s.  26, 
by  which  the  master  and  wardens  are 
entitled  to  sue  for  penalties  imposed  by 
that  Act — see  BuUen  Sc  Leakeys  Prece- 
dents  in  Pleading,  3rd  ea.  p.  233. 

/.  F.  AtisUn,  for  the  plaintiffs,  against 
the  demurrer. — The  decision  in  Wea/ver's 
OorwpaAiy  y.  Forrest  (2)  is  not  in  point,  and 
the  marginal  note  relied  on  as  an  autho- 
rity was  merely  the  addition  on  the  part 
of  the  reporter.  WaXker  v.  Richardson  (3) 
turned  on  the  Mortmain  Act,  which  was 
expressly  framed  to  prevent  the  mischief 
arising  m>m  dispositions  made  by  ^^  lan- 
guishing or  dying  persons  "  to  (amongst 
others)  corporate  bodies;  the  Act  was 
therefore  framed  against  corporate  bodies, 
and  a  lease  hy  a  corporation  could  not 
come  within  "  the  spirit  or  the  letter  of 
the  Act,"  per  Parke,  B.,  at  p.  892.  In 
2  Ooke's  Inst,  722,  "  Exposition  of  the 
statutes  39  Eliz.  c.  5,  and  21  Jac.  c.  1, 
concerning  the  erection  of  hospitals  and 
houses  of  correction," — statutes  which 
authorised  their  erection  by  all  and  every 
person  or  persons  seised  of  an  estate  in 
fee  simple — ^Lord  Coke  says  that  the 
words,  "  all  and  every  person  or  persons," 
reguWly  extend  to  any  body  politick  or 
corporate. 

[Lord  Coleridge,  C.J. — ^A  corporation 
could  not  be  the  subject  of  a  writ  of 
capias  ad  satisfa^ciendum,  and  this  Court 
has  held  that  a  corporation  could  not  on 
that  ground  be  liable  to  foreign  attach- 
ment (4).  Under  old  penal  statutes  tho 
information  had  to  be  made  by  corporal 
oath.] 

That  would  be  no  reason  why  a  cor- 
poration may  not  sue  for  a  penalty.  In 
Orant  on  Oorporations,  p.  66,  note  2,  it  is 

(3)  2  Mee.  &  W.  882 ;  s.  c.  6  Law  J.  Rep.  Exch. 
229. 

(4)  See  The  London  Joint  Stock  Bank  r.  The 
Mayor  of  London,  46  Law  J.  Rep.  C.P.  213 ;  8.  c. 
Law  Rep.  1  G.P.  Div.  1. 


said,  ^'person,  in  a  statute  relative  to 
forgery,  was  held  not  to  be  applicable 
to  the  aggregate  body  of  a  corporation, 
Harrison* 8  Case  (5) ;"  but  since  1  Will.  4. 
c.  66,  s.  28,  the  case  is  otherwise.  In  7 
&  8  Geo.  4.  c.  28,  "an  Act  for  further 
improving  the  administration  of  justice 
in  criminal  cases  in  England,"  it  is  en- 
acted in  sec.  14,  that  in  all  criminal  sta- 
tutes the  statute  shall  be  understood  to  in- 
clude several  persons  as  one  person,  bodies 
corporate  as  well  as  individuals  unless 
it  be  otherwise  specially  provided,  or  there 
be  something  in  the  suoject  or  context 
repugnant  to  such  construction.  These 
authorities  shew  that  the  current  of  legis- 
lation is  setting  towards  the  including  of 
corporations  in  the  words  "  person  or 
persons." 

Raymond  replied. 

Lord  Coleridge,  C.J. — As  far  as  I 
know  this  is  a  case  primce  impressionis, 
but  yet  not  outside  the  range  of  authority. 
The  plaintiffs,  who  are  a  corporation,  sue 
not  only  for  breach  of  contract  for  deliver- 
ing coal  not  aocording  to  contract,  but 
ako  for  recovery  of  a  penalty  of  lOh  per 
ton  to  which  the  defendant  had  subjected 
himself  under  sec.  xlv.  of  I  <fc  2  WiU.  4.  c. 
Ixxvi.  (1).  It  seems,  at  first  sight,  a 
strong  position  to  bring  the  defendant 
within  this  section,  but  that  question 
would  be  for  a  jury  and  is  not  before  me. 
Section  Ixxxv.  (1)  enacts  that  this  pe- 
nalty may  be  recovered  by  action  of  debt 
by  the  "person  or  persons"  who  shall 
inform  and  sue  for  the  same  ;  the  plain- 
tiffs' counsel  has  contended  that  the  cor- 
poration is  within  those  words,  and  the 
demurrer  raises  this  point  for  decision. 

There  is  no  doubt  but  that  a  corpora- 
tion is  literally  within  the  words  "  person 
or  persons,"  but  these  Acts  must  bs  con- 
strued secfwndum  subjectam  nuUeriam,  and 
one  must  see  whether  it  would  be  reasonable 
to  hold  a  corporation  to  be  within  those 
words.  If  the  case-had  arisen  under  one  of 
the  old  penal  statutes  the  point  would  have 
been  too  clear  for  argument,  because  there 
would  have  been  many  conditions  prece- 
dent to  maintaining  the  action  which  a 
corporation  could  not,  from  its  nature,  per- 
form,  and  therefore  in^such  cases  to  hold  a 
(6)  1  Leach,  21d. 
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Guardians  of  Shoreditch  v.  Franklin,  CP. 
corporation  to  be  within  the  words  **^pePSon 
or  persons  "  wonld  have  made  nonsense 
of  the  statutes.  I  admit,  however,  that 
in  the  present  case,  to  include  corpora- 
tions would  not  make  nonsense  of  the 
statute.  But  the  general  current  of  au- 
thority is  against  a  corporation  suing  as 
a  common  informer.  Tne  argument  that 
in  numerous  statutes  a  corporation  is  em- 
powered to  sue  as  a  common  informer,  has 
a  bearing  against  the  plaintiflfe,  for  the 
&ct  that  it  has  been  thought  prudent  in 
recent  statutes  to  include  corporations  by 
special  enactment,  tends  to  shew  that 
they  would  have  been  excluded  from 
Acts  where  there  was  no  such  special 
provision. 

In  late  years  various  powers  have  been 
extended  to  corporations,  such  as  the 
power  of  discoverv,  inspection,  adminis- 
tering interrogatories,  4c.,  not,  by  enabl- 
ing corporations  to  do  acts  beyond  their 
nature,  but  by  enacting  that  such  acts  if 
done  by  certain  persons  on  their  behalf 
are  to  be  regarded  as  if  done  by  the  cor- 
poration, tending  to  shew  that  corpora- 
tions are  by  their  nature  excluded  from 
doing  such  acts. 

I  am  of  opinion,  on  the  whole,  that  cor- 
porations,  unless  expressly  authorised, 
are  not  intended  to  sue  as  common  in- 
formers ;  the  text  books  and  the  general 
current  of  authority  is  against  them. 
Under  the  earlier  statutes  they  certainly 
could  not  have  been  common  informers, 
I  do  not  think  they  can  be  so  under  the 
present,  and  ther^ore  give  judgment  for 
the  demurrer. 

Judgment  for  the  defendant. 


Solicitors— Carey,  Warbarton  &  De  Paula,  for 
plaintiff;  Ley  &  Mould,  agents  for  Mitchell  & 
Webb,  Bedford,  for  defendant. 


\ou  47.-Q.B.,  C.P.  &  ExcH. 


[IN  THE  HOUSE  OF  LORDS.] 
1878         T 
March  28,  29.  I  »^»8^^«  (a^peUatU)  ; 
April  i.      J       ®^^  (respondent). 

Debtor  a/nd  Creditor — Bankruptcy  Act, 
1869  (32^33  Vict.  c.  n)—0ompo8itionr^ 
Contingent  Bebt  omitted  from  Bebtor'a 
Statement — Creditor's  Right  of  Action. 

The  respondent  entered  into  a  haUbond 
jointly  with  another  on  behalf  of  the  appeU 
la/ntfor  the  pa/yment  of  amy  da/mages  and 
costs  which  mdght  be  awarded  in  a  suit 
then  pending  in  the  Admiralty  Court.  The 
appeUa/nt  hoMng  become  insolvent^  pre- 
sented a  petition  under  the  Bankruptcy 
Actf  1869, /or  Uguidation  by  arrangement 
or  composition.  He  inserted  in  his  state- 
ment the  name  and  address  of  the  respon- 
dent as  creditor  in  respect  of  a  certain  sum 
not  connected  with  the  baitbond^  but  the 
staiement  did  not  contain  any  munition  of 
the  contingent  liahility  on  thebaUbond.  The 
respondent  claimed  a  larger  sum  in  respect 
of  the  inserted  debt,  a/nd  the  statement  was 
amended  accordingly.  The  respondent 
proved  for  and  received  a  composition  on 
this  debt^  but  no  composition  was  paid  to 
him  in  respect  of  the  liability  on  the  bail- 
bond.  8t3>sequefUty  the  suit  in  the  Admi- 
ralty Court  was  decided  against  the  appel- 
lantf  and,  on  his  default,  the  respondent 
had  to  pay  the  amount  secured  by  the  bait' 
bond: — 

Held  {affirming  the  decision  of  the  Court 
of  Appeal,  dubitarUe  Lord  Gordon),  that 
the  respondent  was  not  bound  by  the  com- 
position proceedings  in  respect  of  the  con- 
tingent debt,  and  that  he  was  entitled  to 
recover  what  he  lubd  paid  under  the  bail- 
bond. 

This  was  an  appeal  from  an  order  of 
the  Oonrt  of  Appeal  reversing  the  deci- 
sion of  the  Court  of  Common  Pleas. 

The  proceedings  in  the  Courts  below 
are  reported  in  46  Law  J.  Bep.  C.P.  593 ; 
s.  c.  Law  Rep.  2  C.P.  Div.  314. 

Breslaner,  the  appellant,  was  the  owner 
of  the  steamship  mngdooe.  In  November, 
1874,  a  collision  took  place  between  the 
Bmgdove  and  the  brigantine  W.  H,  B., 
the  owners  of  which  institated  a  snit  in 
the  Court  of  Admiraliy  against  Breslaner 
to  recover  damages  for  the  collision.    In 
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BresUuier  t.  Broum,  H,L, 

order  to  prevent  the  arrestof  the  Bingdove, 
Brown,  tne  respondent,  and  one  Wilson,  at 
Breslauer's  request,  signed  in  January, 

1875,  the  usual  bailbond  for  a  sum  not 
exceeding  2,300Z.  Before  the  suit  came  to 
a  hearing,  Breslauer  presented  a  petition 
under  i£e  Bankruptcy  Act,  1869,  for 
liquidation  of  his  affairs  by  arrangement 
or  composition  with  his  creditors,  and  at 
a  general  meeting  of  the  creditors  a 
statement  of  debts  was  produced,  in 
which  Brown's  name  was  inserted,  under 
his  trading  designation  of  A.  Brown  & 
Co.,  as  a  creditor  for  586?.  68,  Id,  Brown 
claimed  to  prove  for  a  larger  amount, 
namely,  94:21.  11«.  Id,^  and  the  statement 
was  amended  accordingly.  Wilson's 
name  also  appeared,  as  Wilson  &  Co.,  in 
the  statement  as  a  creditor  for  a  con- 
siderable amount.  The  statement  did 
not,  however,  contain  anv  mention  of 
any  contingent  claim  which  Brown  or 
Wilson  might  have  in  respect  of  their 
liabilil^  under  the  bail-bond.  Brown 
and  Wilson  attended  the  meetings  of 
creditors,  and  signed  the  resolution  which 
was  passed  for  a  composition  and  re- 
ceived their  compositions  on  their  claims 
as  mentioned  in  the  debtor's  statement. 

In  December,  1875,  the  suit  in  the 
Court  of  Admiralty  was  decided  against 
Breslauer.  The  sum  adjudged  against 
him,  together  with  taxed  costo,  amounted 
to  1,4877.  Ss.  Ad,  Breslauer  neglected  to 
pay  the  sum  adjudged  against  nim,  and 
consequently  Brown  and  Wilson  were 
obliged  to  pay  iiie  same,  with  interest, 
amounting  altogether  to  1,5097.  12«.  9d, 
This  sum  was  reduced  by  moneys  re- 
covered under  certain  policies  of  insu- 
rance on  the  Bmgdove,  Brown  and 
Wilson  accordingly  brought  an  action 
against  Breslauer  for  the  balance  still 
remaining  due  to  them,  and  amounting 
to  8212. 13«.  4d, 

The  action  was  tried  before  Cockbum, 
L.C.J.,  at  the  Hertford  Summer  Assizes, 

1876.  The  defence  was  that  the  claim 
was  barred  by  the  composition  agreed  to 
by  the  defendants'  creditors  and  duly  re- 
gistered. A  further  defence  was  set  up 
as  against  Wilson's  claim,  by  which  it 
was  d^ewn  there  had  been  a  settlement 
of  accounts  between  him  ftnd  the  defen- 
dant. 


The  jury  found  for  the  defendant  as 
against  Wilson,  but  a  verdict  and  judg- 
ment was  entered  for  the  plaintiff  Brown, 
subject  to  leave  for  the  defendant  to  move 
to  set  the  verdict  aside  and  to  enter  judg- 
ment for  him,  on  the  ground  that  the 
debt  was  barred  by  the  composition  pro- 
ceedings. 

In  Michaebnas  Term,  1876,  the  Com- 
mon Pleas  Division  ordered  judgment  to 
be  so  entered.  The  Court  of  AT>peal  re- 
versed this  judgment  (Bbbtt,  L.J.,  dis- 
senting), and  ordered  that  judgment 
should  be  entered  for  Brown. 

This  appeal  was  then  brought. 

Mr.  Horton  Smith  and  Mr,  Lundey 
Smith,  for  the  appellant.— The  registra- 
tion  of  resolutions  is  conclusive  on  all 
parties  to  a  composition  that  the  debtor 
has  given  a  correct  statement  of  all  his 
assets  and  debts  which  are  then  capable 
of  being  ascertained.  The  contingent 
liability  on  the  bond,  though  not  at  that 
time  enforceable,  was  then  an  actoal  lia- 
bility of  the  debtor,  and  capable  of  being 
estimated,  and  as  such  within  the  pur- 
view  of  the  Bankruptcy  Aot>  1869.  That 
Act  provides  a  machmery  whereby  any 
error  in  the  debtor's  statement  may  m 
set  right  before  registration  by  the  debtor 
or  any  of  ttie  creditors,  or  in  case  of  dis- 
pute as  to  the  amount,  by  the  troBtee.  In 
£}x  p<Mie  Pea>cock  (1)  the  debtor  set  down 
in  his  statement  a  sum  as  repreeentinff 
certain  untaxed  costs,  and  it  was  held 
that,  although  as  yet  unascertained,  th^ 
were  properly  induded  and  provable  in 
the  composition  under  the  126th  section 
of  the  Bankruptcy  Act,  1869.  If  the 
amount  set  down  by  the  debtor  is  dis- 
puted by  the  creditor  as  insufficient,  the 
trustee  may  ascertain  and  determine 
what  the  amount  ought  to  be — Sx  parte 
Botting  (2).  In  OampbeU  v.  Im  Thum  (8) 
it  was  held  that  creditors  who  assented 
to  a  composition  were  bound  by  ihe 
amount  or  their  debts  as  stated,  even 

(1)  42  Law  J.  Rep.  Bankr.  78 ;  e,  c  Law  Bap. 
8  Chanc  App.  682. 

(2)  44  Law  J.  Kep.  Bankr.  47;  a.  c  Law  Bcp. 
19  Eiq.  261.  ,       „      , 

(3)  46  Law  J.  Rap.  C.P.  482 ;  a.  c  Law  Bap.  1 
C.P.  DiT.  267. 
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Breslauer  y.  Brown,  EX, 
though  their  names  did  not  appear  in  the 
debtor's  statement^  and  that  the  provi- 
sion at  the  end  of  the  126th  section  as  to 
the  insertion  of  names  and  addresses  of 
creditors  applies  only  to  non-assentient 
creditors.     In  the  present  case  Brown's 
name  and  address  and  the  amount  of  his 
claim  were  inserted.      He  attended  the 
meetings,    voted    for    the    composition, 
signed  the  composition  deed  and  received 
the  amount  which  was  due  to  him  upon 
his  claim  according  to  the  rate  agroed 
upon.     K  he  wished  to  make  any  further 
c^im  in  respect  of  this  contingent  lia- 
bility he  ought  to  have  required  that  the 
debtor's  statement  be  amended  so  as  to 
include  it.     But  having  allowed  it  to  be 
omitfced,  and  assented  to  the  composition 
on  that  footing,  it  is  not  now  open«  to 
him  to  say  that  he  is  not  bound  by  the 
composition  and  to  sue  for  the  omitted 
debt.     Under  the  127th  section  of  the 
Act  the  registration  is  made  conclusive 
proof  that  the  resolutions  have  been  duly 
passed,  and  that  all  the  preliminary  re» 
quirements  of  the  Act  have  been   ob- 
served.    The  decision  of  Mellish,  L.J.,  in 
Ex  parte  Edaid;  Re  Thorpe  (4),  affirm- 
ing the  decision  of  Bacon,  C.J.,  expressly 
laid    down    that   after    registration    of 
resolutions  for  a  composition  a  creditor 
^will  be  restrained  from    proceeding   at 
law    to     contest    their    validity.      The 
objects    of   the    provisions    of  the   Act 
with  regard    to  composition  are  not  to 
benefit  any  individual  creditor.     Those 
objects  are  twofold :  first,  to  enable  the 
creditors  to  ascertain  what  is  the  greatest 
amount  they  can   reasonably  expect  to 
obtain ;  and  secondly,  to  enable  the  debtor 
who  has  laid  before  his  creditors  a  fair 
statement  of  hid  assets  and  debts,  and  has 
complied  with  the  conditions   imposed 
upon  him,  shaU,  upon  his  discharge,  be- 
come a  free  man,  and  have  the  opportu- 
nity of  a  fresh  BtsH  in  life.     The  reason 
for  requiring  a  statement  to  be  made  by 
the  debtor  is  that  the  creditors  may  have 
the  fullest  and  most  complete  materials 
to  guide  them  to  a  decision.     They  are 
entitled  to  know  exactly  how  the  debtor's 
affidrs  stand.    In  resolving  on  the  rate  of 

(4)  42  Law  J.  Rep.  Bankr.  34 ;  ».  c  Law  Rep. 
8  Chanc.  743. 


composition  to  be  accepted,  creditors  are 
often  influenced  b  v  calculations  as  to  how 
far  the  debtor,  it  not  too  hardly  dealt 
with,  may,  after  his  discharge,  continue 
his  busine^  so  as  to  be  profitable  to  them 
and  to  himself.  The  greatest  confusion 
and  detriment  to  the  general  body  of  the 
creditors  and  to  the  debtor  would  ensue 
if  it  was  to  be  established  that  after  the 
creditors  had,  upon  examination  of  what 
they  believed  to  be  a  complete  statement 
of  the  debtor's  a&irs,  assented  to  a  com- 
position, one  of  the  creditors  who  had 
assented  to  the  composition  might  lie  by 
and  afterwards  come  forward  and  say 
that  the  claim  which  he  had  allowed  to 
appear  in  the  statement  was  not  his 
whole  claim,  but  that  he  had  at  the  date 
of  the  composition  a  further  claim  which 
he  had  kept  back  from  the  knowledge  of 
the  creditors.  They  also  referred  to 
the  cases  of  Megrath  v.  Oray  (5),  Ex 
parie  Jacobs;  re  Jacobs  (6),  Ex  parts 
Oarew  (7)  and  Melhado  v.  Wats<m  (8). 

Mr,  Orantham  and  Mr,  V.  Wtlliams^  for 
the  respondent. — There  is  a  material  dis- 
tinction in  the  provisions  of  law  vdth  regard 
to  bankruptcy  or  liquidation  on  the  one 
hand  and  composition  on  the  other.  In 
the  case  of  the  former,  there  is  a  com- 
plete cessio  bonorum,  and  the  debtor's 
property  is  placed  absolutely  out  of  hiscon- 
trol  by  being  vested  in  the  trustee  for 
the  benefit  of  the  creditors.  The  assets 
having  been  realised  by  the  trustee  and 
applied  towards  payment  of  the  debts,  the 
debtor  obtains  his  discharge  by  order  of 
the  Court  or  by  resolution  of  the  credi- 
tors. But  in  composition  the  trustee  is 
merely  a  trustee  for  distribution,  the 
debtor's  property  remains  vested  in  him, 
and  the  responsibility  is  thrown  upon 
Vn'tn  of  inserting  in  his  statement  a  com- 
plete list  of  his  liabilities  from  which  he 
wishes  to  be  freed.  If  he  omits  to  state 
any  of  his   liabilities,  he  is  not  freed 


(5)  43  Law  J.  Rep.  OP.  68 ;  8.  o.  Law  Rep.  9 
C.P.  216. 

(6)  44  Law  J.  Rep.  Bankr.  34 ;  s.  c  Law  Rep. 
8  Chanc.  211. 

(7)  44  Law  J.  Rep.  Bankr.  67 ;  8.  c  law  Rep. 
10  dhimc.  808. 

(8)  46  Law  J.  Rep.  C,P.  602 ;  s.  c  Law  Rep. 
2  C.P.  Div.  281. 
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therefrom.  There  is  no  discharge  by 
order  or  resolation  in  oomposition,  the 
debtor  is  released  by  the  satisfaction  of 
the  composition  agreed  upon.  The  Le- 
gi^tnre  has  made  composition  the  mere 
creature  of  agreement,  and  only  binding 
on  creditors  whose  debts  are  shewn  in  the 
debtor's  statement:  the  126th  section 
expressly  provides  that  it  "shall  not 
affect  or  prejudice  the  rights  of  any  other 
creditors."  The  debtor,  is,  therefore,  in 
this  case  precluded  by  his  omission  to 
insert  this  debt,  from  claiming  to  be  re- 
leased from  it  by  the  composition.  It  is 
said  that  to  allow  Brown  to  bring  this 
action  would  be  against  public  policy,  but 
it  is  established  that  a  creditor  who  is 
altogether  omitted  from  the  statement 
may  bring  an  action  in  respect  of  his 
claim.  And  there  is  no  difference  as 
regards  public  policy  between  such  a 
case  and  that  of  a  creditor  who  is,  as 
in  the  present  case,  partially  omitted. 
It  is  dear  that  neither  Brown  nor  Bres- 
laner  ever  intended  that  this  liability  on 
the  bailbond  should  be,  or  supposed  that 
it  was,  included  in  the  statement.  It  was 
incapable  of  being  estimated,  inasmuch 
as  it  might  never  become  an  actual  lia- 
bility at  all.  The  cases  cited  on  the 
other  side  are  all  cases  where  an  actual 
liabiliiy  existed  at  the  time  of  the  compo- 
sition,  though  the  precise  amount  could 
not  then  be  precisely  ascertained.  In 
Ex  parte  Fecucoeh  (1)  the  unpaid  costs  were 
an  existing  debt,  though,  until  taxation, 
it  could  not  be  said  what  the  exact 
amount  due  in  respect  of  them  would  be ; 
they  could  be  stated  approximately,  and 
were  properly  included  in  the  debtor's 
statement.  So  in  Mdhado  ▼.  W(Uson  (8) 
it  was  established  that  a  sum  was  due  to 
the  creditor,  though  the  amount  claimed 
by  him  was  resisted,  and  submitted  to 
arbitration ;  the  amount  was  unascertained 
till  after  the  award,  but  there  was  an 
actual  existing  liability  at  the  time  of  the 
composition,  and  it  was  therefore  provable 
under  section  31  of  the  Bankruptcy  Act, 
1869.  Here,  however,  no  liability,  under 
the  bailbond,  might  ever  have  come  into 
existence,  inasmuch  as  the  Admiralty 
Court  might  have  given  judgment  in 
favour  of  the  Bingd^e,  There  was  at 
the  time  of  the  composition  no  existing 


claim,  or  right  to  demand  any  sum  in 
respect  of  tms  possible  liability,  and  the 
claim  which  came  into  existence  subse- 
quently cannot  be  barred  by  the  compo- 
sition. In  OampbeU  v.  Im  Thwrti  (3), 
the  creditor's  conduct  shewed  that  he 
assented  to  the  assessment  of  his  claim, 
and  it  was  in  consequence  of  such  assent 
that  his  claim  was  held  to  have  been 
barred  by  the  composition.  Brown  never 
assented  to  any  assessment  of  this  par- 
ticular claim,  nor  was  it  capable  of 
assessment.  Therefore  his  right  of  action 
in  respect  of  this  claim  was  not  taken 
away  by  the  composition. 
Mr.  Horton  Smith  replied. 

Lord  Eathxblet.  —  In  this  case  the 
respondent  Brown,  together  with  one 
Wilson,  was  plaintiff  in  an  action  against 
the  appellant,  Breslauer,  in  which  action 
(Wilson  having  been  dealt  with  sepa- 
rately). Brown  sought  to  recover  the 
amount  of  certain  moneys  paid  by  him  on 
account  of  Breslauer,  in  respect  of  a  joint 
and  several  bailbond,  dated  the  1st  of 
February,  1875,  which  was  piven  by 
Brown  and  Wilson  in  the  Admiralty 
Court  in  order  to  release  a  ship  of  Bree- 
lauer's,  called  the  Ringdove.  That  ship 
had  been  attached  in  a  suit  in  the  Admi- 
ralty Court,  relating  to  the  running  down 
of  another  vessel  csSled  the  W.  H.  B.^  and 
proceedings  were  pending  in  that  Court 
which  resulted  finally  in  a  judgment  of 
1,500Z.  and  upwards,  with  costs,  against 
the  Bmgdove,  and  that  judgment  was 
satisfied  by  Brown  and  Wilson  paying 
the  amount  of  the  debt  in  moieties. 

In  the  meantime,  however,  after  the 
giving  of  the  bailbond,  but  before  the 
decision  in  the  Court  of  Admiral^, 
Breslauer  had  found  it  neoessaiy  to  take 
proceedings  under  the  Bankruptcy  Act, 
by  which  he  might  come  to  a  composition 
with  his  creditors.  At  the  time  of  Bres- 
lauer's  so  taking  proceedings  he  was 
indebted  to  Brown  (in  respect  of  deal- 
ings with  Brown  other  than  this  question 
of  bailbond)  in  two  several  sums, 
amounting  together  to  942{.  11«.  Id.  d 
liquidated  debt.  In  this  state  of  things 
Breslauer,  on  the  24th  of  May,  1875,  pre- 
sented  a  petition  in  bankruptcy  pursnaot 
to  the  Bankruptcy  Act  of  1869,  and  he 
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proceeded  to  take  steps  with  the  view  of 
obtaining  a  composition  with  his  credi- 
tors under  the  126th  section  of  that  Act. 
In  doing  so,  he  was  bound,  under  the 
126th  section,  to  bring  in  a  statement  of 
his  affairs,  and  in  that  statement  of  his 
a&irs  he  inserted  the  name  of  Brown 
under  the  firm  or  style  by  which  Brown 
traded.  Breslauer  there  stated  the 
amount  of  the  debt  due  to  Brown  as 
586Z.  6«.  Id,  and  he  valued  certain  secu- 
rities held  by  Brown  in  respect  of  that 
debt  at  124Z. 

On  the  3rd  of  July,  1875,  Brown  made 
an  affidavit  in  the  matter  of  the  insol- 
vency, and  in  that  affidavit  he  stated  the 
debt  due  to  him  to  be  9422.  11«.  li.,  and 
not  5862.  6«.  \d,  only.  This  statement 
was  acceded  to  by  the  debtor,  and  not 
disputed  in  the  proceeding  by  any  of  the 
other  creditors,  and  Brown's  claom  was 
accordingly  entered  as  for  9422. 11«.  \d. 
in  the  same  form  as  it  had  been  entered 
before,  as  that  of  A.  Brown  &  Co.  There- 
upon a  meeting  was  held,  as  is  directed 
by  the  126th  section ;  and  oA  the  5th  of 
July,  1875,  an  offer  to  the  creditors  of  a 
composition  of  2«.  in  the  pound  was  agreed 
to  be  taken  by  the  statutory  majority  of 
Breslauer's  creditors,  in  satisfaction  of 
the  debts  due  to  them.  It  was  to  be  paid 
within  one  month  after  the  registration  of 
the  resolutions  of  the  second  meeting,  and 
a  trustee  was  appointed  in  the  usual 
form,  solely  for  tne  receipt  of  the  assets 
and  the  distribution  of  the  composition. 
Brown  siened  this  resolution  under  the 
style  of  the  firm  of  A.  Brown  &  Co.,  and 
the  sum  of  2«.  in  the  pound  was  duly 
paid  upon  the  debt  of  9422.  11«.  Id., 
which  he  had  claimed.  But,  as  I  said 
before,  nothing  was  done  upon  the  ques- 
tion that  was  pending  in  respect  of  the 
bailbond,  and  indeed  the  decision  of  the 
Admiralty  Court  had  not  at  that  time 
been  come  to. 

After  all  this  had  been  done,  and  the 
2s,  in  the  pound  had  been  arranged  as  the 
composition  upon  the  debts,  including 
that  debt  of  9422.  Ws.  \d.  due  to  Brown, 
a  decision  was  come  to  by  th6  Court  of 
Admiralty  in  the  month  of  February, 
1876,  and  on  the  19th  of  February,  1876, 
the  bailbond  was  satisfied  by  payment,  by 
Wilson  and  Brown,  of  the  sum  which  had 
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to  be  paid,  and  in  respect  of  a  moiety  of 
which  payment,  subject  to  a  deduction, 
the  present  claim  is  made.  I  do  not 
think  it  necessary  to  enter  into  certain 
policies  of  insurance  which  Brown  held, 
and  which  were  partly  security  for  the 
debt ;  after  deducting  which,  it  amounted 
to  a  considerable  sum,  which  is  now 
claimed  in  this  action. 

Brown  having  brought  this  action  for 
what  he  had  paid  in  respect  of  the  bail 
bond,  after  deducting  the  value  of  his 
securities,  that  action  was  tried  before 
the  Lord  Chief  Justice  of  England  origi. 
nally.  No  dispute  as  to  the  amount  that 
wasoriginally  dueto  Brown,  9422. 11«.  li., 
arose  at  the  trial  at  all.  I  should  have 
said  that  neither  the  5862.  Sa,  1(2.,  nor 
even  that  sum,  together  with  the  addi- 
tional  sum  that  made  up  the  9422. 11^.  Id., 
included  the  liability  under  the  bailbond ; 
in  other  words  it  had  not  been  satisfied 
in  substance  by  the  proceedings  which 
had  taken  place  in  the  insolvency ;  whe- 
ther it  had  been  satisfied  in  point  of  law 
is  a  question  we  have  now  to  consider. 

Leave,  however,  was  given  in  the 
Common  Pleas  Division  to  enter  judg- 
ment for  the  defendant  on  the  grounds 
which  I  will  presently  state.  A  motion 
was  made  before  that  Court  to  enter 
judgment  for  the  defendant  accordingly, 
and  the  learned  Judges,  Lord  Coleridge, 
Chief  Justice;  Mr.  Justice  Gbove,  and 
Mr.  Justice  Denman,  were  unanimously 
of  opinion  in  fiivour  of  the  defendant,  and 
ordered  accordingly.  The  plaintiff  in 
the  action,  who  is  the  present  respon- 
dent, appealed  from  that  decision  to  the 
High  Cfourt  of  Appeal,  and  in  that  Court, 
by  a  majority,  consisting  of  Lord  Justice 
James,  Lord  Justice  Baggallay  and  Lord 
Justice  Bramwell  (Lord  Justice  Brett 
being  of  a  different  opinion),  the  decision 
of  the  Common  Pleas  Division  was  re- 
versed, and  judgment  was  directed  to  be 
entered  for  the  plaintiff.  It  is  from  that 
decision  of  the  Court  of  Appeal  that  Mr. 
Breslauer,  the  defendant  in  the  action, 
has  brought  the  present  appeal  to  your 
Lordships'  Hoase. 

Now  this  question  lies  in  a  very  nar- 
row compass  indeed,  and  it  appears  to  me 
that  the  decisions  which  have  been  already 
come  to  with  reference  to  the  126th  sec- 
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tion  of  the  Bankmptcj  Act  of  1869  lead 
directly  to  a  reasonable  and  proper  solu- 
tion of  the  present  question.  The  point 
in  question  is  this  :  The  126th  section  of 
the  Bankruptcy  Act  enables  a  debtor 
who  finds  himself  to  be  insolvent  to^  pre- 
sent, if  he  be  so  minded,  a  petition  to 
the  Court  praying  that  his  affairs  may  be 
wound  up  by  liquidation,  instead  of 
being  wound  up  in  bankruptcy ;  and  then 
steps  are  pointed  out  in  the  126th  sec- 
tion as  to  the  proceedings  which  shall  be 
taken,  and  as  to  how  the  composition 
which  he  is  willing  to  offer  to  his  credi- 
tors  may  be  dealt  with  in  case  it  should 
be  accepted  by  those  creditors.  The  31st 
section  of  the  Bankruptcy  Act,  1869, 
allows  a  good  many  contingent  debts  to 
be  proved  ;  indeed,  I  may  say  almost  any 
contingent  debt  that  can  well  be  con- 
ceived, supposing  it  to  be  capable  of 
estimation,  and  capable  in  that  sense  of 
being  established,  with  the  exception  of 
debts  which  have  accrued  by  way  of 
damages  for  torts. 

That  being  the  case  with  regard  to 
bankruptcy  generally,  if  we  take  the 
126th  section  coupled  with  the  270th 
rule  in  bankruptcy,  which  declares  that 
any  debt  provable  in  bankruptcy  may  be 
provable  also  under  a  liquidation,  or 
under  an  arrangement  by  composition 
with  creditors,  it  would  appear  that  a 
debt  although  contingent  might — (it  is  not 
necessary  for  the  present  case  at  all  to 
decide  that  question,  but  I  only  say  it 
might  be  so,  and  I  assume  it  for  the 
purpose  of  this  question) — ^if  proper 
steps  were  taken,  be  proved  under  an 
arrangement  for  a  composition,  provided 
the  proof  g^iven  were  assented  to  by  the 
creditors. 

But  the  proceedings  under  the  126th 
section  differ  entirely  from  the  proceed- 
ings by  way  of  bankruptcy  proper,  or 
the  proceedings  by  way  of  liquidation, 
otherwise  than  by  composition,  in  this 
respect:  The  legislature  has  laid  down 
in  very  plain  terms  what  is  the  duty  of 
a  debtor  who  seeks  to  settle  his  debts  by 
composition  with  his  creditors.  The 
provisions  of  the  Act  are  these :  By 
the  4th  sab-section  of  section  126,  the 
debtor  is  to  produce  to  the  meetings  of 
hia  creditors  "  a  statement  shewing  the 


whole  of  his  assets  and  debts,  and  the 
names  and  addresses  of  the  creditors  to 
whom  such  debts  respectively  are  due." 
That  is  his  duty,  and  I  say  it  is  his  duty 
advisedly,  having  regard  to  the  course  (^ 
decision  which  has  taken  place  in  refer- 
ence to  this  subject  matter. 

The  decision  in  the  case  of  ea;  jparte 
Oarew  (7)  was  one  of  the  first  which  I 
think  very  distinctly  and  clearly  stated 
what  I  consider  the  true  doctrine  ought 
to  be,  with  reference  to  the  debtor's 
making  this  full  statement.  It  is  con- 
tained in  the  judgment  of  Lord  Justice 
Mellish,  given  in  that  case.  In  that  case 
the  debtor  had  set  forth  a  certain  amount 
of  debts  due  to  his  creditors,  but  th^e 
was  a  Chancery  suit  pending  with  re. 
gard  to  a  breach  of  trust  on  the  part  of 
the  debtor,  as  to  which  he  was  not 
minded  to  m^ke  any  admission  whatso- 
ever with  regard  to  the  claim  or  its 
amount.  As  r^arded  the  other  credi- 
tors, he  proposed  to  pay  Ids.  lid.  in  the 
pound  upon  the  debts,  but  he  declined, 
apparently  purposely,  admitting  in  any 
sense  his  responsibility  with  reference  to 
the  debt  which  was  said  to  be  due  with 
regard  to  an  alleged  breach  of  trust.  He 
Consequently  left  the  creditor,  who 
claimed  upon  that,  in  the  condition  of 
taking  any  such  steps  as  he  might  be 
advised  in  the  matter,  but  he  did  not 
include,  and  shewed  no  intention  to  in- 
clude that  debt  within  his  composition. 
But  in  making  provision  for  the  payment 
of  his  debts,  it  turned  out  that  notice 
had  been  given,  by  those  who  were  suing 
him  in  respect  of  this  breach  of  trust,  of 
their  existing  claim;  and  the  directors 
of  an  insurance  of&ce,  from  which  the 
debtor  had  procured  a  sum  of  money  in 
order  to  meet  the  sums  due  by  way  of 
composition  at  the  rate  of  19».  11a.  in 
the  pound  upon  the  debts  he  was  willing 
to  pay,  having  heard  of  this  notice,  said 
that  wey  should  not  make  this  advance 
unless  some  sort  of  provision  was  pre- 
viously made  with  respect  to  this  debt 
which  had  also  been  claimed  with  reffard 
to  the  breach  of  trust  Accordingly  a 
sum  of  money  was  put  into  the  hai^  of 
the  trustees  to  be  r^y  to  meet  any  such 
claim  if  it  could  be  established;  bat  the 
debtor  questioned  i^e  right  of  these  par- 
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ties  who  were  so  saing  him,  to  have 
anj  payment  made  to  them,  or  to  be 
regarded  as  his  creditors.  It  tamed  out 
that  a  considerable  sum  was  esfcablished 
as  due  in  respect  of  that  trust.  The 
debtor  then  applied  to  the  trustees  to 
band  him  over  the  balance  of  the  fand 
which  was  in  their  hands  for  the  payment 
of  the  composition  on  his  debts,  but  they 
refused  to  do  so.  The  debtor  said,  ^'  I 
haye  never  agreed  to  that  debt,  and  you 
have  nothing  to  do  with  that  debt  as  mv 
trustees,  and  I  have  nothing  to  do  ¥dth 
it  in  any  arrangement  or  composition  I 
have  made  with  my  creditors."  Then  the 
creditor  came  in  and  said, "  I  find  this  sum 
of  19«.  11(2.  in  the  pound  for  my  debt  in 
the  hands  of  one  who  has  received  it 
from  my  debtor ;  it  is  for  the  payment  of 
the  debts  due  under  his  composition,  and 
I  now  elect  to  come  in  under  the  compo- 
sition and  claim  19«.  Wd»  in  the  pound 
upon  my  debt." 

The  question  was  whether  or  not  it 
was  competent  for  him  so  to  do,  and 
Lord  Justice  Mellish  held  distinctly  that 
the  provision  in  question  with  r^ard  to 
a  debtor's  making  a  full  statement  of  his 
debts  with  reference  to  the  distribution 
of  the  money  to  the  creditors  who  were 
willing  to  come  in  and  accept  that  com- 
position, a  statement  of  the  names  of  the 
creditors  and  their  addresses  and  the 
amount  due  to  each  of  them — ^that  the 
statement  of  all  these  particulars  was  a 
statement  which  was  directed  by  the 
Legislature  to  be  given  for  the  benefit  of 
the  creditors  and  not  for  the  benefit  of 
the  debtor,  and  inasmuch  as  any  man 
may  waive,  for  a  time,  a  condition 
which  is  only  provided  for  his  benefit. 
Lord  Justice  Mellish  held  that  the  credi- 
tor in  that  case  might,  as  against  the 
debtor,  come  in  at  any  time  before  the 
actual  distribution  of  the  fund  had  been 
completed,  and  say  that  he  waived  all 
those  conditions  as  to  his  name  and 
address  and  the  amount  due  to  him  being 
stated  in  the  schedule,  and  that  now  he 
elected  to  have  the  benefit  of  the  compo- 
sition, and  that  benefit  was  given  to  him 
accordingly. 

That  caae  goes  a  long  way  towards 
shewing  whose  duty  it  is  to  make  this  state- 
xnent  and  for  whose  benefit  it  is  that  this 


statement  is  required  to  be  made.  What 
the  Legislature,  in  fact,  has  done  is  this : 
It  has  said,  **  If  you  wish  to  have  a  clear- 
ance of  your  liability  by  means  of  this 
procedure  of  composition  instead  of  by 
means  of  the  compulsory  process  in  bank- 
ruptcy, then  you  must  make  a  full  and 
clear  statement^  and  the  only  discharge,  or 
rather  it  is  not  a  discharge,  but  the  only 
relief,  you  can  get  in  respect  of  your  debts 
will  be  a  relief  given  you  in  respect  of 
those  debts  which  you  owe  to  creditors 
whose  names  you  have  scheduled,  and 
Ythose  addresses  you  have  set  forth,  and 
the  amount  of  whose  debts  you  have 
stated, — it  shall  not  be  a  relief  to  you  in 
respect  of  any  other  debts  whatever." 
But  the  decision  shews  that  a  creditor 
may  waive  those  conditions,  and,  waiving 
them,  may  take  the  benefit  of  a  payment 
made  by  way  of  composition.  That  is 
one  case. 

Another  case  which  touches  almost  the 
same  point,  is  the  case  of  Melhado  v. 
Watson  (8),  but  in  that  case  a  difierent 
state  of  things  existed.  It  appears  that 
the  debtor,  who  was  seeking  the  benefit 
of  the  composition,  had  stated  that  a  very 
large  debt  was  claimed;  he  stated  the 
names  and  addresses  of  the  claimants, 
and  he  stated  the  debt  in  this  way — in 
the  column  for  "  Names  of  creditors  claim- 
ing to  hold  security,"  he  puts  first "  Alfred 
Melhado,"  then  "David  Lloyd,"  then 
"  Nathaniel  Plant,"  and  against  the  name 
of  '*  Nathaniel  Plant,"  he  puts  in  the 
column  for  "Amount  of  claim,"  "94,000?. ;" 
but  he  puts  this  note, "  acting  under  legal 
advice,  this  claim  was  resisted,  and  be- 
came the  object  of  an  action  and  reference 
to  J.  H.  Lloyd,  Esq.,  which  reference  is 
now  pending,"  and  he  put  it  down  then 
"  from  foHo  22,"  3,360?.,  that  is  a  Httle 
addition  for  interest,  making  altogether 
97,360Z. ;  but  he  stated  it  in  the  manner 
I  have  just  read,  as  a  claim  which  was 
made  but  was  not  acquiesced  in,  but,  on 
the  contrary,  disputed,  and  at  that  mo- 
ment under  arbitration.  The  case  was 
decided  afterwards  in  this  wav.  The 
claimants  obtained  an  award  trom  the 
arbitrator  in  their  favoor,  and  having 
obtained  that  award  they  proceeded  to 
sue  the  debtor  for  the  full  amount  of 
their  debt.     The  debtor  there,  9M  here, 
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said,  *'  A  composition  Has  been  made,  yon 
are  bonnd  bj  that  composition,  and  in 
consequence  of  that  composition  this 
debt  is  no  longer  payable.  I  have  ob- 
tained a  statutory  release."  And  Mr. 
Justice  Denman  appears  to  have  been  of 
that  opinion  in  the  Court  below.  But 
there  was  an  appeal  to  the  High  Court 
of  Appeal  whereupon  that  decision  was 
reversed,  and  the  reason  given  by  Lord 
Justice  James  is  this :  "  I  am  of  opinion 
that  section  126  has  no  application  to  the 
present  case.  A  composition  under  that 
section  is  a  matter  between  a  debtor  and 
his  admitted  creditors.  A  debtor  cannot 
be  permitted  to  dispute  a  creditor's  debt 
and  at  the  same  time  to  compound  for  it ; 
he  cannot  force  the  creditor  to  an  arbi- 
tration and  claim  to  pay  him  a  composi- 
tion as  the  result  of  that  arbitration. 
Section  126,  which  provides  that  a  non- 
assenting  creditor  shall  be  bound  by  the 
votes  of  other  creditors,  says  that  he  is  to 
be  bound  in  certain  events.  These  events 
must  be  shewn  to  have  happened  before 
he  is  bound.  The  section  provides  that 
the  composition  accepted  in  pursuance  of 
this  section  shall  be  binding  on  all  the 
creditors  whose  names  and  addresses  and 
the  amount  of  debts  due  to  whom  are 
shewn  in  the  statement  of  the  debtor 
produced  at  the  meeting"  ....  *^but 
shall  not  affect  or  prejudice  the  rights  of 
any  other  creditor." 

Now,  in  that  case  the  debtor  seemed 
to  think — and  it  is  a  very  strange  con- 
tention when  you  come  to  consider  the 
substantial  justice  of  the  case — that  if  he 
put  down  the  name  of  the  creditor,  and 
if  he  put  down  the  amount  of  his  debt, 
he  complied  formally — so  £ar  as  such  a 
description  can  be  applied  to  such  a  mode 
of  procedure — with  all  the  provisions  of 
the  126th  section  with  regard  to  the 
information  to  be  given  as  to  the  credi- 
tors,  and  he  said  that  he  had  discharged 
that  duty  by  stating  the  amounts  claimed 
by  the  several  creditors  and  the  names 
and  addresses  of  those  creditors.    There- 

rn  he  says,  **I  do  not  admit  the  debt  at 
I  only  state  it  because  they  have 
made  the  claim."  And  then,  when  the 
award  is  made,  he  seeks  to  set  up  the 
composition  as  a  statutory  discharge 
which  he  has  received  in  consequence  of 


his  having,  as  he  contends,  fulfilled  all 
the  requirements  and  forms  of  the  seo- 
tion.  That,  again,  proves  that  it  is  a 
duty  incumbent  upon  the  debtor  to  set 
down  the  name  and  address  of  each  credi- 
tor and  to  set  down  the  amount  of  the 
debt  which  he  is  prepared  to  offer  a  com- 
position upon,  that  being  the  sole  mean- 
mg  of  the  necessity  of  inserting  the 
amount  of  the  debt  at  all. 

These  two  cases  ^  along  way  towards 
settling  the  true  meaning  of  this  section 
of  the  Act  of  Parliament.  There  is 
another,  namely.  Ex  parte  Peacock  (1), 
which  is  not  altogeilier  unimportani 
There  certain  costs  had  to  be  taxed 
which  were  not  taxed  at  the  time  of  the 
debtor  availing  himself  of  the  126th  sec- 
tion of  the  Bankniptpy  Act  These  costs 
came  to  be  taxed  afterwards,  but  in  that 
case  the  debtor  did  not  act  exactly  as  the 
debtor  had  acted  in  the  case  I  have  just 
cited  of  Mdhado  v.  WaUon  (8),  because 
the  probable  amount  of  the  taxed  costs 
was  put  down  as  an  estimated  amount, 
and  that  estiuiated  amount  was  spoken 
of.  But  there,  again,  the  sum  was  not 
admitted,  neither  did  the  creditor  claim 
a  composition  upon  this  estimated  amount 
at  the  time  appointed  by  the  deed,  and 
there  the  Court  held  that  he  could  enforce 
his  claim  because  the  debtor  had  not 
complied  with  the  provisions  of  the  deed, 
and  that  if  the  debtor  takes  the  right 
step  (and  it  is  the  right  step)  of  putting 
down  the  estimated  amount,  he  must  go 
and  act  upon  it,  after  bringing  the  credi- 
tor into  the  arrangement,  by  paying,  or 
offering  to  pay,  to  uie  creditor  the  amount 
under  the  composition.  That  was  not 
done  in  Ex  parte  Peacock  (1)  and  there- 
fore the  debtor  was  not  released. 

All  these  decisions  appear  to  me  to 
shew  what  the  true  construction  of  the 
section  should  be.  I  do  not  stop  to 
enquire  as  to  the  question  which  is  dis- 
cussed in  some  of  the  reasons  given  by 
the  learned  Judges  in  the  Court  bebw. 
I  do  not  stop  to  enquire  whether  or  not, 
this  being  a  contingent  debt,  it  could 
have  been  proved  or  not.  I  assume  that 
it  could  have  been  proved  if  the  parties 
had  been  so  mindea;  but  neither  party 
did  so  prove  or  estimate  it,  or  take  any 
steps  at  all  about  it.    If  it  had  been 
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proved  at  all  (and  it  is  possible  that 
there  may  be  oases  which  admit  of  that 
method  of  prooedure  under  the  270tli 
mle  and  the  3l8t  and  126th  sections),  it 
oonld  only  have  been  proved  by  way  of 
estimate.  An  estimate  mnst  be  made  of 
the  amount  of  the  moneys  due ;  and  when 
you  haye  made  that  estimate,  you  must 
get  your  creditor's  assent  to  it,  or, 
according  to  the  mode  which  is  provided 
by  the  Act,  you  must  get  an  estmiate  by 
the  Court.  When  such  steps  as  these 
have  been  taken,  it  is  possible — I  say  no 
more  than  that  it  is  possible — ^that  such 
a  contingent  debt  nught  have  found  its 
way  into  the  Ust  by  way  of  arrangement 
and  agreement  between  the  parties. 

A  composition  under  the  126th  section 
proceeds,  necessarily,  not  upon  the  com. 
pulsory  power  of  the  Bankruptcy  Act, 
but  upon  an  arrangement  and  agreement 
oome  to  with  the  creditors,  differing 
from  a  voluntary  arrangement  with  all 
the  creditors  in  no  other  respect  U^an 
this :  that  under  the  126th  section  power 
is  given,  when  all  proper  formalities  have 
be^  complied  with,  of  binding  the 
minoriiy  of  the  creditors  by  a  decision 
oome  to  by  the  majority.  But  still  in 
that  case  the  debtor  must  state  the  name 
and  addresses  of  his  creditors,  and  the 
amounts  of  the  debts  due  to  each  of 
them.  If  it  be  a  contingent  debt,  the 
amount  of  that  debt  may  be  estimated, 
and  the  estimate  agreed  to ;  if  it  is  not 
agreed  to,  the  amount  must  be  settled  by 
the  Court.  When  all  that  is  done,  and 
not  before,  the  debtor  obtains  a  release, 
according  to  the  Act,  for  all  debts  with 
respect  to  which  the  names,  the  ad- 
dresses and  the  sums  have  been  inserted 
in  his  statement,  and  the  resolution  has 
been  duly  certified  to  the  Registrar  of 
what  the  arrangement  of  composition 
shall  be. 

Now  in  this  case,  what  has  happened? 
Here  is  a  debt  of  a  very  contingent 
nature  indeed.  At  the  time  of  the 
debtor  presenting  his  petition  under  the 
126th  section,  he  was  m  this  position — 
he  who  afterwards  became  his  creditor 
had  already  entered  into  that  contract 

S'  which  he  so  became  a  creditor,  but 
e  debt  had  not,  at  the  time  of  the  peti- 
tion being  presented,  or  at  the  time  of 
Vol.  47.— Q.K,  C.P.  &  Exch. 


the  oompontion  being  accepted,  been 
even  established,  much  less  ascertained. 
It  had  not  even  been  established  that  the 
one  ship  had  wrongly  run  down  the 
other;  it  had  not  been  established  that 
the  debtor  himself  might  not 'pay  a  part 
or  the  whole  of  the  debt  which  mistht 
possibly  be  found  due  as  against  his  ship 
the  Mingdove ;  it  had  not  b^n  established, 
therefore,  what  the  contribution  was  to  be 
on  the  part  of  his  sureties,  or  even 
whether  any  would  be  required.  But  a 
considerable  time  after  the  payment  of 
the  instalment  which  was  to  be  paid  in 
respect  of  his  composition  had  become 
due,  all  these  facts  were  ascertained* 
He  had  taken  no  steps  to  have  the  debt 
ascertained,  as  I  have  described,  either 
by  getting  an  estimate  of  it  agreed  to,  or 
by  a  prc^edure  before  the  Court.  He 
had  done  nothing,  but  simply  omitted 
the  debt  from  h^  statement.  And  the 
question  is,  can  he  be  discharged  under 
that  section  of  the  Act  which  says  that 
those  debts  shall  be  discharged,  and 
those  only,  which  are  due  to  persons 
whose  names,  addresses  and  amounts  of 
debts  appear  in  the  statement  P  Can  it 
be  said  that  this  debtor,  having  one 
large  contingent  debt,  which  does  not  in 
any  way  appear  upon  the  fiice  of  the  deed 
or  statement,  ought  to  be  dischai^ed,  or 
can  be  discharged,  by  the  operation  of 
the  statute,  from  the  claim  of  this  credi- 
tor as  coming  within  the  description  of 
creditors  whose  names^  addresses  and  the 
amounts  of  whose  debts  shall  appear? 
The  amount  of  this  creditor's  debt  does 
not  appear,  nor  even  the  mention  of  the 
debt,  and  there  is  no  default  on  the  part 
of  the  creditor. 

The  only  arguments  which  have  been 
adduced  before  us  in  respect  of  this 
matter  are  arguments  rather  pressing 
upon  the  possible  danger  of  fraud  and 
damage  to  the  other  assenting  creditors, 
which  would  result,  it  was  said,  if  a  debt 
could  be  kept  from  their  knowledge,  and 
not  entered  in  the  list,  and  if  a  creditor 
could  appear  and  act  in  respect  .of  two 
other  debts  (which  in  this  case  amounted 
together  to  942Z.  11«.  Id.)  as  due  to  him, 
and  which  appeared  to  be  all  that  was 
due  to  him,  and  yet  afterwards  could 
come  and  claim  the  full  amount  of  a  debt 
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sabaequentlj  asoerfcained,  withont  being 
bound  bj  the  deed  he  had  executed,  or 
by  accepting  the  composition  under  it. 

No  question  of  fraud  upon  the  other 
creditors  is  raised  at  all  in  this  case. 
The  other  creditors  have  received  the 
full  amount  of  the  composition  they 
agreed  to  receive,  and  no  suggestion  has 
been  made  of  any  collusion  at  all  be- 
tween the  debtor  and  the  creditor  in  this 
case.  We  are  not  informed  how  the 
omission  to  enter  this  liability  in  the  list 
came  to  pass;  but  the  most  reasonable 
presumption  is  that  one  of  two  things 
occurred,  either  of  which  would  come  to 
the  same  result — either  they  may  have 
agreed  that  this  was  so  difficult  a  claim 
to  be  estimated  that  it  was  not  a  thing 
to  come  to  an  agreement  upon,  and  con- 
sequently  they  had  better  omit  it  altoge- 
ther,  as  the  Judge  would  possibly  think 
when  it  was  brought  before  him,  and  they 
did  omit  it  altogether,  possibly  on  that 
ground.  Or  they  may  have  thought  that 
this  outstanding  liability,  which  had  not 
yet  resulted  in  debt,  might  possibly  not 
result  in  debt  at  all.  There  was  no  rea- 
son whatever  for  supposing  that  the 
matter  was  kept  out  in  any  way  which 
could  be  regained  as  a  fraud  upon  the 
other  creditors  ;  and  if  you  come  to  the 
question  merely  as  between  this  debtor 
and  this  creditor,  what  have  you  ?  You 
have  a  debt  due  which  was  not  provided 
for  in  the  deed,  and  which  has  not  been 
paid,  and  therefore  no  composition  was 
offered  or  could  be  offered  upon  it ;  there 
was  no  party  appearing  or  acting  upon 
it,  and  consequently  it  being  unpaid,  it 
ought  now  in  common  justice  and 
honesty  to  be  paid. 

The  case  which  the  learned  Judges 
in  the  Court  below  seemed  to  rely  upon 
very  much  is  the  case  of  Oam^heU  v.  Im 
Thwm  (3).  That  case  appears  to  me,  if 
I  may  say  it,  with  great  respect  to  a  very 
learned  Judge  who  took  part  in  this  de- 
cision. Lord  Justice  Brett  (who  had  been 
one  of  the  Judges  who  decided  OampheU 
V.  Im  Thum  (3),  and  who  made  reference 
to  it),  to  be  a  case  which  has  not  any 
bearing  upon  the  special  point  now 
brought  before  your  Lordships  for  deci- 
sion.  The  case  of  OampheU  v.  Im  Thum 
(3)   was    simply    this — A    man,    whose 


name,  address  and  debt  were  not  inaertod 
in  the  list  sent  in  by  the  debtor,  never- 
theless comes  into  the  arrangement,  ap- 
pears and  makes  a  claim  in  respect  of 
what  he  alleges  to  be  due  to  him  as  his 
debt;  he  accepts  a  composition  upon 
that  debt,  and  m  fact  does  eveiyihing  as 
if  his  address  had  been  inserted,  and  as 
if  the  amount  of  his  debt  had  been  in- 
serted. The  Court  of  Common  Pleas 
there  says :  ''  K  the  parties  have  made 
such  an  agreement,  a  party  who  so  acts 
shall  not  be  at  liberty  afterwards  to  say, 
when  all  that  has  been  done,  that  he  has 
not  waived  the  conditions  inserted  in  the 
126th  section  for  his  benefit,  and  having 
waived  those  conditions,  according  to 
the  maxim,  volenti  non  fit  injwria^  the 
Court  held  him  to  be  justly  boond  by 
the  agreement. 

It  was  said,  I  think  by  Lord  Chief 
Justice  Coleridge,  that  he  could  see  bo 
difference  between  an  acquiescence  in 
the  non-fulfilment  of  the  other  conditions 
and  acquiescence  in  ijie  amount  of  the 
debt,  as  if  Mr.  Brown  here,  by  coming  in 
and  being  cognisant,  as  he  certainly,  was, 
from  the  beginning  to  the  end,  of  all  the 
proceedings,  by  coming  in  and  aooepting 
his  dividend  upon  the  sum  of  9422.  ll^.  1<2., 
could  put  himself  exactly  in  the  position 
of  Mr.  Campbell,  who  came  in  waiving 
the  conditions  as  to  the  name  and  ad- 
dress and  the  amount  of  the  debt  being 
inserted  in  the  statement  of  the  debtor ; 
and  therefore,  said  the  learned  Judge, 
why  should  not  the  same  hold  good  aiso 
when  a  man  comes  in  and  accepts  a 
statement  of  942Z.  llg.  Id.  as  the  amount 
of  the  debt  due  to  him,  instead  of  a 
larger  sum,  which  may  become  due  to 
him  in  respect  of  a  contingent  debt  P  If 
he  had  done  that,  if  the  amoont  of  the 
debt  had  been  estimated,  and  the  amoont 
of  the  debt  put  down  upon  the  composi- 
tion deed,  or  if,  outside  of  that  arrange- 
ment,  he  had  said,  "  I  will  agree  to  an 
estimate  of  this  conting^t  debt  at  so 
much,  and  I  will  take  2^.  in  the  pound 
upon  it,"  or  anything  like  that,  tlie  case 
would  have  been  like  the  case  of  Oomp- 
hdl  V.  Im  Thum  (3).  But  how  oan  a 
man,  by  taking  a  composition  upon  a 
fixed  and  certain  debt,  be  said  to  be 
waiving  the  oonditioni  so  as  to  bring  in 
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twhat  he  might  have  bronght  in,  but  what 
I  hold  he  was  in  no  respect  bonnd  to 
bring  in,  that  being  the  dnty  of  the 
debtor  himself,  namely,  a  mere  contin- 
gent liability  ?  If  a  man  chooses  to  take 
a  composition  upon  a  fixed  and  certain 
debt  owing  to  him,  how  can  it  possibly 
be  said  that  that  in  effect  amounts  to  a 
payment  of  another  debt  which  never 
was  paid,  and  npon  which  no  composition 
was  paid,  and  for  which  no  agreement  at 
all  was  come  to,  and  which,  nnless  struck 
at  by  the  Bankruptcy  Act,  cannot  be  de- 
nied to  be  a  debt  still  due  in  common 
honesty  from  the  defendant  to  the  plain- 
tiff P  I  looked  to  the  section  to  find  an 
enactment  which  would  give  relief  fix)m 
such  a  debt.  The  Act  is  careful  and 
precise  in  saying  that  the  debts  only  of 
those  whose  names  and  addresses  and 
sums  are  stated  are  to  be  considered  as 
discharged,  and  no  others. 

Now  I  have  carefully  looked  through 
the  judgments  of  the  learned  Judges  in 
the  Common  Pleas  Division,  who  were 
unanimous  in  the  view  they  took  of  this 
case,  but  I  venture  to  differ  from  them 
upon  tbis  simple  view.  It  has  now  been 
made  clear,  I  think,  by  decisions  in  cases 
which  have  not  come  to  your  Lordships' 
.House,  but  which,  I  thmk,  have  been 
rightly  decided,  that  this  is  a  condition 
on  behalf  of  the  creditors,  and  that  a 
creditor  may,  if  he  thinks  fit,  waive  it, 
and  if  he  waive  it,  he  is  in  the  same 
category  as  others  with  regard  to  whom 
the  condition  has,  according  to  the  pre- 
cise words  of  the  enactment,  been  com- 
plied with.  If  he  does  not  waive  it,  then 
in  the  absence  of  any  fraud,  and  in  the 
absence  of  any  injury  to  other  creditors, 
and  in  the  absence  of  anything  unfair  in 
the  course  of  conduct  he  has  pursued — ^I 
say  in  the  absence  of  all  those  circum- 
stances, he  ought  to  be  in  the  position  of 
a  person  whose  debt  has  not  been  satis- 
fied, and  whose  debt  it  was  never  in- 
tended by  any  one  to  satisfy,  and  that 
being  so,  I  see  no  objection  that  can  be 
made  to  the  claim  now  pnt  forward. 

I  am,  therefore,  of  opinion  that  the  de- 
cision of  the  Court  of  Appeal  should  be 
-affbrmed,  and  that  this  appeal  should  be 
dismissed  with  costs. 
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Lord  O'Haoak. — ^I  am  of  the  same 
opinion.  When  the  appellant  filed  his 
petition  in  the  Court  of  Bankruptcy  on 
the  24th  of  May,  1875,  under  the  cir- 
cumstances I  shall  not  re-state  after  the 
full  narration  of  them  by  my  noble  and 
learned  friend,  the  respondent  had  two 
several  claims  gainst  him,  one  for  a  sum 
of  942Z.  Us.  Id,,  ascertained  to  have 
been  due  at  the  date  of  the  composition 
arrangement,  and  another,  which  was 
then  unascertained  and  contingent  on  the 
result  of  the  cause  of  damage  pending  in 
the  Admiralty  Court,  with  reference  to 
the  bailbond  entered  into  by  the  re- 
spondent to  prevent  the  arrest  of  the 
Bingdove, 

The  ascertained  sum  was  dealt  with 
in  the  bankruptcy  proceedings.  The 
respondent  has  received  a  composition  of 
28,  in  the  pound  on  account  of  it»  and,  in 
its  regard,  the  appellant  has  no  feuiyher 
responsibility.  The  Admiralty  cause 
has  been  since  determined.  The  re- 
spondent has  been  held  liable  to  pay,  and 
has  paid  399Z.  148,  6d,  as  the  appellant's 
surety ;  he  has  not  been  repaid  ihat  sum 
or  any  portion  of  it.  The  question  is, 
has  he  been  deprived  of  his  right  to 
recover  it  by  any  agreement  of  his  own, 
or  by  the  legal  operation  of  the  compo- 
sition arrangement  P 

It  was  stated  amongst  the  reasons 
grounding  the  appeal,  and  for  a  time  the 
learned  counsel  for  the  appellant,  con- 
tended at  your  Lordships'  bar,  that,  con- 
sistently with  the  facts  in  proof,  the 
respondent  may  be  held  to  have  included, 
in  the  amount  of  his  proof,  the  claim  in 
respect  of  which  he  is  suing  in  this  ac- 
tion. And,  if  that  were  so,  the  appeal 
should  certainly  be  allowed.  But  there 
is  really  no  pretence  for  the  suggestion. 
The  appellant  entered  the  respondent  in 
his  statement  of  affairs  as  a  creditor  for 
6861,  88,  Id.,  which  was  afterwards  in- 
creased by  the  respobdent's  proof  to  a 
different  amount  claimed  by  him,  for 
the  respondent  claimed  specifically  942Z. 
Il8,  Id,  **  for  money  lent  and  advanced  " 
to  the  appellant  "  at  his  request."  It  is 
manifest  that  neither  party  contemplated 
the  contingent  liability  as  a  matter  with 
which  the  bankruptcy  proceedings  could 
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hare  any  concern.  It  was  more  than 
donbtfal  whether  anything  would  ever  be 
due  upon  it.  The  decision  of  the  Court 
of  Admiralty  was  uncertain.  And  even 
if  it  should  prove  adverse,  the  respondent 
appears  to  have  had  a  security  by  in* 
Burance  which,  but  for  the  appellant's 
default,  would  have  held  him  hieu^mless, 
but  whilst  the  composition  was  to  be 
payable  within  a  month  from  the  regis- 
tration of  the  resolutions  of  the  creditors 
in  August,  1875,  the  adjudication  of  the 
Court  of  Admiralty,  affirming  the  re- 
spondent's liability  on  the  bail  bond,  was 
not  until  February,  1876. 

It  seems  to  me  then  quite  clear  that, 
in  the  composition  proceedings,  no  one 
dreamt  of  dealing  mth  anything  save  the 
actually  existing  and  finally  established 
claim  of  the  respondent  for  a  specific 
sum  of  money  lent.  All  his  conduct  in 
the  case,  his  proof,  his  attendance  at 
meetings,  his  acceptance  of  his  dividend, 
bad  relation  to  tins  and  this  alone.  It 
was  so  understood  by  the  appellant,  who 
was  equally  without  thought  or  intention 
of  raising  any  question  about  the  contin- 
gency, or  seeking  relief  against  the 
effects  of  its  possibly  adverse  realisation. 
It  was  put  out  of  consideration  either 
through  mutual  inadvertence  or  mutual 
consent^  and  it  appears  to  me  impossible 
to  say  that,  by  any  act  or  word  of  the 
respondent,  he  agreed  to  waive  any  right 
which  might  grow  out  of  the  bailbond 
from  a  judgment  against  him.  No  doubt, 
as  has  been  said,  there  might  have  been 
an  agreement,  either  express  or  suffi- 
ciently evidenced  by  the  conduct  of  the 
parties,  which  would  have  barred  the 
respondent's  claim,  even  though  it  had 
not  been  formally  the  subject  of  a  com- 
position.  On  this  point  there  is  no  conflict 
between  the  learned  Judges  who  have 
differed  so  much  on  other  portions  of  the 
case.  They  all  adopt  the  doctrine 
affirmed  in  OampheU  v.  Im  Thum  (3),  to 
which  case  reference  has  been  fully  and 
sufficiently  made  already.  But  the  cir- 
cumstances of  that  case  were  different 
from  those  we  have  to  consider.  Here, 
if  I  am  right  in  my  view  of  the  documents, 
there  has  been  no  claim  for  the  amount 
now  in  dispute,  and  no  proceeding  what- 
ever affectmg  it,  within  the  contempla- 


tion of  the  respondent  or  the  appellants 
or  the  body  of  the  creditors.  Theroi 
though  the  name  and  address  of  the 
creditor  had  not  been  entered,  the  amount 
of  his  debt  was  one  of  the  liabilities,  it 
was  really  in  a  position  to  be  affected  by 
the  proceedings  in  which  he  took  an 
active  part,  and  he  was  properly  held  to 
have  assented  so  as  to  preclude  a  subse- 
quent repudiation  of  the  transaction. 
But  here  there  seems  no  pretence  for 
sayine  that  there  was  any  assent  in  &ct, 
and  there  is  no  suggestion  that  there  was 
any  design  to  gain  an  unfair  advantage. 

Either  pari^  might  have  staled  the 
contingent  clami,  but  neither  did  so,  and 
we  have  had  some  argument  as  to  the 
<mu8  of  making  the  statements,  the  re- 
spondent alleging  that  the  i^pellants 
should  have  s^ide  it,*  and  the  appellant 
insisting  that  the  respondent's  failure  to 
make  it  puts  him  in  default  or  bare  his 
right  to  recover.  In  my  view,  the  con- 
troversy is  not  materiaL  If  the  statement 
was  needful,  both  are  viipairi  deUdOy  and 
the  omission  may  not  be  injurious  to 
either.  If  any  distinction  is  to  be  made, 
the  126th  section  of  the  Bankniptcy  Act, 
requiring  the  debtor  to  g^ive  an  account 
of  the  "  whole  of  his  asseto  and  debts," 
with  the  "  names  and  addresses  "  of  his 
creditors,  would  appear  to  cast  on  tiie 
person  who  seeks  to  be  free  from  liabilitj 
the  duty  of  setting  forth  the  obligations 
from  which  he  desires  to  be  relieved. 

The  cases  mainly  applioiJ^e  to  the 
construction  of  this  section,  and  enfordng 
the  duty  so  imposed  upon  the  debtor, 
have  been  already  dealt  with  so  fully  faj 
my  noble  and  learned  friend,  Lord 
Hatherley,  that  I  shall  not  refor  to  them 
again.  They  make  the  duty  plain  and 
imperative,  and  indicate  <^  proper  and 
reasonable  consequences  of  the  neglect 
of  it. 

No  doubt,  on  the  other  hand,  whffli  the 
creditor's  proof  was  applied  to  enlarge 
the  amount  of  the  claim,  as  specified  bj 
the  debtor,  he  had  the  opportunity  of 
making  it  fuller  by  referring  to  the  con- 
tingency. But  they  might  both,  I  tiiink, 
have  avoided  reference  to  it  without  ille- 
gality  or  compromise  of  their  respective 
rights  if  there  was  nothing  of  fiaudin 
the  avoidancCi  and  in  certain  oironm- 
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sianoes  whioli  maj  have  existed  in  this 
case,  it  might  even  haye  been  meritorious 
if,  in  the  words  of  Lord  Justice  Bramwell, 
thej  r^B^arded  the  contingent  debt  as 
''  so  remote  and  uncertain  that  it  would 
be  unfair  to  apply  anj  of  the  debtor's 
assets  to  it." 

Seeing,  therefore,  that  there  was  ad« 
mittedly  no  fraud  in  the  matter,  believing 
that  in  the  actual  relations  of  the  parties, 
and  probably  their  common  doubt  whe- 
ther any  debt  would  ever  be  established, 
and  finding  no  trace  of  injury  to  the 
assets  from  the  non-statement  of  a  claim 
which  could  only  have  diminished  the 
dividend,  or  of  any  ill  design  in  omitting 
a  disclosure  which,  as  between  the  cre- 
ditor and  the  debtor,  it  was  more  in- 
cumbent on  the  latter  to  have  made,  I 
cannot  hold  that  there  was  any  discharge 
by  agreement  or  by  the  conduct  of  the 
parties  of  a  debt  ascertained  since  the 
composition  was  completed,  and  con- 
fessedly still  unpaid  in  whole  or  in  part. 
Then  is  the  debt  discharged  by  reason  of 
the  operation  of  the  composition  clauses  P 
It  is  true,  as  has  been  repeatedly  urged 
npon  your  Lordships,  that  the  policy  of 
the  bankrupt  law  is  to  make  the  discharge 
of  the  debtor  as  full  and  free  as  possible. 
But  this  policy  must  be  applied  strictly 
according  to  the  terms  of  the  statute, 
save  in  so  far  as  the  operation  is  modified 
by  the  honest  agreement  of  the  parties, 
and  in  the  abs^ce  of  that  agreement 
those  terms  do  not,  in  my  opinion,  sus- 
tain the  defence  of  the  appellant.  He  is 
not  quoad  the  claim  in  question,  as  one  of 
"  the  creditors  whose  names  and  ad- 
dresses and  the  amount  of  the  debts 
due  to  whom  are  shewn  in  the  statement 
of  the  debtor,"  bound  under  section  126 
by  the  composition  resolution,  for  as  to 
that  claim,  there  is  plainly  no  such  state- 
ment. And  although  contingent  debts 
proveable  in  bankruptcy  are  also  prove- 
able  in  a  composition  arrangement,  there 
was  here  no  debt  in  the  statutable  sense 
of  the  term,  due  at  the  date  of  that 
arrangement  or  for  some  time  after- 
wards. 

I  concur  with  the  majority  of  the 
Judges  in  the  Court  of  Appeal,  that 
though  "  by  agreement  the  claim  might 
have  been  valued  and  fixed,  and  put  in 
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the  list,  without  snch  agreement  it  could 
not  be.  A  claim  of  indefinite  amount 
cannot  be  put  in.  The  machinery  of  the 
composition  clauses  supposes  that  there 
is  a  definite  sum  due.  Here  nothing 
could  be  more  indefinite,  and  for  the  time 
unasoertainable.  What  the  Court  of  Ad- 
miralty might  do  was  wholly  doubtful. 
Whether  the  liability,  even  if  it  should 
arise,  would  not  be  nullified  by  the  ar- 
rangement of  which  we  were  told,  was 
equally  uncertain,  and  if  any  one  had 
undertaken  to  fix  the  proportion  of  the 
dividend  on  a  claim  so  perfectly  inde- 
terminate, he  must  have  failed  in  the 
attempt.  Composition  within  the  126th 
section  of  the  statute  would  have  been 
impossible,  and  the  parties  must  have 
been  relegated  to  the  last  clause  of  the 
section,  which  certainly  does  not  help 
the  contention  of  the  appellant,  or  have 
been  left  to  have  an  estimate  made  of 
the  contingent  debt  under  direction  of 
the  Court,  by  a  machinery  which  is  not 
available  for  recovery  under  this  section. 
I  am,  therefore,  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  should 
be  affirmed,  and  this  appeal  dismissed. 

LoBD  Blackburn. — I  also  have  come  to 
the  same  conclusion,  that  the  decision  of 
the  majority  of  the  Court  of  Appeal  was 
right,  and  that  the  judgment  consequently 
ought  to  be  affirmed. 

The  facts  are  not  now  in  dispute. 
There  can  be  no  doubt  that  when,  at  the 
request  of  Mr.  Breslauer,  these  two  per- 
sons, Mr.  Wilson  and  Mr.  Brown,  en- 
tered into  that  bailbond,  they  did  at 
his  request  incur  a  liabilify  which  was 
contingent  at  that  time,  it  might  be 
nothing,  for  the  Court  of  Admiralty 
might  have  decided  in  &ivour  of  the 
Eingdove,  in  which  case  they  would  not 
have  been  liable  for  anything,  or  for 
2,300Z.  Between  these  two  limits,  nothing 
and  2,300Z.,  the  whole  was  contingent. 
It  was  contingent  principally  upon  what 
the  Court  of  Admiralty  might  think  fit 
to  decide,  and  that  contingency  was  one, 
which  it  would  evidently  he  very  difficult 
to  estimate  so  long  as  the  Court  of  Ad- 
miralty had  not  given  its  judgment. 
Farther  than  that  I  do  not  go.  I  merely 
say  it  was  very  difficult  to  estimate  it. 
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I  do  not  saj  that  it  was  impossible  to 
make  an  estimate  of  it. 

But  afterwards — not,  however,  until 
1876— the  contingency  was  terminated, 
and  the  Court  of  Admiralty  gave  judg- 
ment against  the  lUngdove  for  rather 
more  than  1,500Z.  Messrs.  Wilson  and 
Brown  paid  that  sum,  and  recovered 
back,  from  the  securities  which  they  held, 
some  part  of  it ;  but  there  remained  800Z. 
odd  which  Messrs.  Wilson  and  Brown  paid 
(in  equal  moieties,  I  presume,  as  they  had 
BO  taken  the  bond),  and  each  of  them  was 
entitled  upon  that  to  recover  back  from 
Mr.  Breslauer  half  of  that  sum,  or  the 
whole  sum  jointly,  according  as  the  pay- 
ments were  made.  It  has  become  imma- 
terial, since  the  passing  of  the  late  Judi- 
cature Act,  which  way  it  was,  for  they 
might  sue  together.  As  to  Wilson's  share 
of  it,  there  has  been  an  answer  indepen- 
dent altogether  of  the  composition ;  but 
as  to  Brown's  share,  amounting  to  nearly 
400Z.,  it  was  not,  I  think,  disputed,  as  it 
is  clearly  indisputable,  that,  if  it  were  not 
for  the  registration  of  this  resolution,  he 
would  have  a  cause  of  action  against 
Breslauer  to  recover  that  amount. 

Breslauer,  whilst  that  contingency  wa9 
yet,  in  1875,  undetermined,  petitioned 
the  Court  of  Bankruptcy,  and  proceeded, 
under  the  126th  section  of  the  Bankruptcy 
Act  of  1869,  to  call  his  creditors  together 
and  to  lav  a  statement  of  his  affairs  before 
them.  In  that  statement  of  his  affairs, 
he  put  down  "Brown,  A.,  &  Co."  as 
creditors.  I  should  observe  that  Mr. 
Arthur  Brown  carried  on  business  under 
the  firm  of  Arthur  Brown  &  Co.,  but  he 
was  the  sole  partner  in  the  firm.  Mr. 
Breslauer  put  down  under  **  Creditors 
partly  secured"  Brown,  A.,  &  Co., 
586Z.  6«.  Id, ;  then  he  put  down  that 
Brown  held  certain  securities  which  he 
estimated  at  124Z.  He  put  him  down 
therefore  as  a  creditor  for  462Z.  68,  Id, 
Had  it  stood  there,  without  anything 
more,  I  do  not  think  that  it  would  have 
been  arguable  that  that  was  a  description 
and  a  putting  down  of  the  debt,  or  the 
contingent  liability  which  might  result  in 
a  debt,  to  Wilson  and  Brown,  from  their 
having  at  his  request  entered  into  the 
security  and  submitted  to  the  jurisdiction 
of  the  Court  of  Admiralty.     An  endea- 


vour was  made  to  argue  at  your  Lord- 
ships' bar  that  inasmuch  as  the  127th 
section  of  the  Act  of  1869  provides  that 
"  the  registration  by  the  Registrar  of  a 
special  resolution  . . .  shall  in  the  absence  of 
fraud  be  conclusive  evidence  that  such  re- 
solutions respectively  were  duly  passed  and 
all  the  requisitions  of  this  Act  in  respect 
of  such  resolutions  complied  with," — it 
was,  I  say,  endeavoured  to  be  argued  that 
the  registration  was  conclusive,  that  tiie 
contingent  liability  to  Messrs.  Wilson  and 
Brown  was  put  down  and  was  properly 
stated  as  a  debt,  and  that  they  were  pro- 
perly described  as  creditors  and  the 
amount  of  their  debts  also  properly  de- 
scribed. 

I  can  only  say  that  such  is  plainly  not 
the  meaning  of  the  Act.  It  is  clear  that 
it  was  intended  to  provide  that  such  re- 
gistration would  put  some  things  right; 
but  it  cannot  be  supposed  that  it  would 
have  the  effect  of  saying  that  a  creditor 
whose  name  and  address  and  the  amount 
of  whose  debt  was  not  put  down  or  de- 
scribed at  all  had  been  properly  put  down. 
It  might  perhaps  cure  inaccuracies  in  the 
description,  but  to  say  that  it  means, 
where  a  creditor  was  not  described  at  all, 
nor  the  amount  of  his  debt  described  at 
all,  that  as  soon  as  the  resolutions  are 
registered  they  are  to  be  taken  as  conclu- 
sive of  his  having  been  described  and  the 
amount  of  his  debt  stated,  would  be  put- 
ting a  construction  upon  the  Act  wliich 
it  is,  to  my  mind,  quite  impossible  to 
put. 

After  this,  however,  ooming  to  the  next 
thing  that  happens,  we  find  that  Mr. 
Brown  did  not,  as  he  might  have  done^ 
remain  at  home  and  not  a^ttend  the  me^ 
ings  of  creditors  at  all ;  he  did  oome,  and 
he  there  made  oath  that  the  amount  of 
debt  put  against  his  name  was  wrong,  and 
instead  of  it  being  4i622.,  he  says  that 
"  Louis  Breslauer  is  justly  and  truly  in- 
debted to  me  in  the  sum  of  942Z.  11«.  1<L 
for  money  lent  and  advanced  by  me  to 
the  said  Louis  Breslauer ;"  and  then  ha 
gives  an  estimate  of  the  debt  and  of  the 
securities  which,  he  says,  were  to  be 
deducted  from  it  in  order  to  arrive  at  the 
942Z.  Us,  Id.;  and  that  sum  seems  to 
have  been  agreed  to  by  all  parties,  and 
the  composition  was  paid  upon  it  by  the 
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trustee  who  was  papng  it  upon  all  the 
debts  for  Mr.  Louis  breslauer.  A  smn  of 
94Z.  5«.  2d,  was  paid  to  Mr.  Arthur  Brown, 
who  gaye  a  receipt  for  it,  that  being 
the  amount  of  the  composition  upon 
94i2l  lU  Id. 
Before  going  further,  I  merely  wish  to 

Ct  out  that  this  sum  of  9421.  described 
cannot  be  said,  anj  more  than  the 
description  of  the  462Z.  put  down  before, 
to  have  included  in  it  a  description  of  the 
contingent  liability  to  which  Mr.  Wilson 
and  Mr.  Arthur  Brown  were  subject.  It 
seems  to  me  if  that  had  been  done 
which,  perhaps,  in  strictness  ought  to 
hare  been  done  when  the  proof  for  that 
amount  was  agreed  to— if  thej  had 
amended  and  rectified  Mr.  Brenner's 
statement,  and  made  him  put  in  942Z.  odd 
for  money  lent,  as  being  the  amount  due 
to  Arthur  Brown,  I  do  not  think  it  would 
have  brought  in  this  contingent  liability 
to  Wilson  and  Brown  into  the  statement, 
a  bit  more  than  the  462Z.  I  wish  to 
point  out  that,  because  I  think  that  is 
material. 

Now  the  learned  Judges  in  the  Common 
Pleas  Division  relied  upon  the  case  of 
OampheU  v.  Im  Thimi  (3),  upon  which  I 
shall  have  a  word  to  say  presently,  and 
they  thought  that  the  principle  of  the 
decision  in  that  case  applied  to  the  present 
case.  I  am  of  opinion  that  Campbell  v. 
Im  Thwm  (3)  was  quite  rightly  decided, 
though,  with  all  deference  to  the  learned 
Judges  who  decided  it,  I  do  not  think 
the  decision  was  quite  supportable  for  the 
reasons  which  appear  to  have  been  given 
for  the  judgment  in  the  Court  of  Common 
Pleas;  stil^  I  think  that  the  judgment 
was  right  in  itself.  I  will  mention  .pre* 
sently  what  I  think  was  really  the  point 
which  came  to  be  decided  in  that  case. 
The  Common  Pleas  Division,  as  I  said 
before,  and  Lord  Justice  Brett  in  the 
Court  of  Appeal,  thought  that,  in  prin- 
ciple, the  case  of  CanipheU  v.  Im  Thwm 
(3)  was  undistingnishable  from  the  pre- 
sent  case.  The  majority  of  the  Court  of 
Appeal,  however,  thought  that  the  prin- 
ciple in  Oamphell  v.  Im  Thum  (3)  did 
not  apply  here ;  and  Lord  Justice  Bram- 
well  stated,  as  his  idea  of  the  principle 
upon  which  OampheU  v.  Im  Thum  (3) 


was  decided,  a  ground  upon  which  I 
shall  presently  remark. 

I  must  say,  with  all  deference  to  Lord 
Justice  Bramwell,  that  what  he  referred 
to  was  not  a  ground  on  which  OampheU 
V.  Im  Thum  (3)  could  be  supported.  I 
agree  with  him  in  thinking  that  the  pre- 
sent case  is  distinguishable  from  OampbeU 
V.  Im  Thum  (3),  but  not  for  the  reasons 
which  he  gives  for  that  result.  I  am 
obliged,  in  stating  my  reasons  for  the  ad- 
vice which  I  now  give  your  Lordships,  to 
state  that  I  do  not  agree  with  the  reasons 
of  those  learned  Judges.  I  do  not  come 
to  that  conclusion  lightly,  and  I  would 
not  state  that  I  differed  from  them  unless 
I  thought  it  was  neceesaiy  for  the  deci- 
sion of  the  case. 

I  will  now  proceed  to  state  what  I 
think  to  be  the  point  in  the  present  case. 
First  of  all,  when  it  is  a  regular  bank- 
ruptcy, what  is  called  a  pure  bankruptcy 
— that  is  to  say,  where  the  bankrupt  has 
become  regularly  a  bankrupt — the  31st 
section,  in  very  wide  and  extensive  terms, 
says  that  all  liabilities  are  to  be  proveable, 
and  that  ''liability"  shall  include  every- 
thing "  capable  of  resulting  in  the  pay- 
ment of  money  or  money's  worth,  whether 
such  payment  be,  as  respects  amount, 
fixed  or  unliquidated ;  as  respects  time, 
present  or  friture,  certain  or  dependent 
upon  any  one  contingency,  or  on  two 
or  more  contingencies;  as  to  mode  of 
valuation,  capable  of  being  ascertained  by 
fixed  rules,  or  assessable  only  by  a  jury, 
or  as  matter  of  opinion."  Those  very 
wide  and  extensive  words  would,  I  think, 
cover  this  possible  liability  depending  upon 
a  double  contingency,  the  two  contingen- 
cies being  that  the  judgment  might  be 
given  against  the  Bmgdove,  and  that  the 
amount  of  the  judgment  might  be  greater 
than  the  amount  of  the  securities  which 
Messrs.  Wilson  and  Brown  held  in  their 
hands.  I  should  sav  that  this  liability 
came  within  that  section.  But  the  Legis- 
lature was  aware  that  there  might  be  very 
great  difficulty  in  making  an  estimate  of 
such  a  contingent  liability,  and  whilst  re- 
quiring that  it  should  be  estimated  by  the 
trustee  in  the  first  instance,  it  allowed  an 
appeal  to  the  Court  against  the  estimate, 
and  it  provided  ultimately  that  if  the 
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Conrt  came  to  the  oonclasion  that  the 
liability  was  capable  of  being  fairly  esti- 
mated, the  Oonrt  was  so  to  declare  it,  and 
in  that  case  that  Hability  would  not  be  a 
proveable  debt.  That  machinery  is  pro- 
yided  in  the  case  of  an  actual  bankruptcy, 
and,  for  anything  I  know  to  the  contrary 
here,  if  an  actual  bankruptcy  had  taken 
place  pending  the  action  in  the  Court  of 
Admiralfy  and  before  the  learned  Judge 
had  come  to  his  conclusion,  the  Court  of 
Bankruptcy,  if  the  question  had  come 
beforo  it,  mieht  have  said,  "  We  do  not 
think  that  this  liability  can  be  ascertained 
or  fairly  estimated  at  all ;  the  amount  of 
it  is  not  a  matter  of  opinion,  it  is  pure 
guess-work,  and  therefore  this  is  not 
proveable  at  all." 

Now  if  this  had  been  a  regular 
bankruptcy,  and  if  they  had  so  said,  and 
Breslauer  had  obtained  his  discharge, 
he  would  still  have  been  liable  in  respect 
of  this  amount;  it  would  have  been  a 
debt  which  was  not  barred  by  the  dis- 
charge. This,  however,  was  not  a  regular 
bankruptcy;  if  it  had  been,  there  would 
have  been  an  order  of  discharge,  aud  these 
questions  might  then  have  arisen — whe- 
ther, if  Arthur  Brown,  instead  of  coming 
in  and  trying  to  prove  his  claim  in  respect 
of  this  liability,  and  to  get  an  estimate  of 
it,  and  failing  therein,  by  the  Court  de- 
ciding that  the  liability  was  not  capable 
of  being  proved  or  beiug  estimated,  or 
whether,  if  instead  of  doing  that  he  had 
waited  nntil  the  order  of  discharge  had 
been  given,  he  could  have  set  up  the  case 
that  uie  Court  ought  to  have  come  to  the 
conclusion  that  it  was  not  capable  of 
being  valued ;  or  whether,  having  allowed 
his  opportunity  of  raising  that  question  to 
pass  by,  he  would  have  been  finally  and 
conclusive^  bound  by  the  order  of  dis- 
charge. These  are  questions  which  do 
not  arise  here,  and  probably  never  will 
arise.  I  do  not  wish  to  prejudge  them. 
I  only  say  that  I  think  he  would  have 
had  very  great  difficulty  indeed  in  raising 
such  a  claim  after  having  so  missed  his 
opportunity. 

So  much  upon  what  would  have  been 
the  position  of  things  if  there  had  been 
an  order  of  discharge.  But  Mr.  Williams, 
to  whom  I  think  the  House  is  greatly  in- 
debted for  the  clear  way  in  which  he 


brought  out  the  various  matters  not  qnita 
clear  in  themselves,  pointed  out,  I  t^ink 
quite  correctly,  that  Lord  Justice  Brett 
made  a  slip  in  what  he  said  in  the  Court 
of  Appeal  as  to  an  order  of  discharge. 
Lord  Justice  Brett  treats  it  as  if  th^ 
was  an  order  of  discharge  in  this  case. 
He  treats  it  as  if,  in  the  case  of  a  compo- 
sition under  the  126th  section  in  part  7 
of  the  Bankruptcy  Act,  there  was  to  be 
an  order  of  discharge  given,  and  he  treats 
it  as  if  it  was  merely  a  question  of  time~ 
as  if  we  were  now  to  consider  that  Mr. 
Breslauer  had  got  such  an  order  of  dis- 
charge &om  all  debts  proveable  under  the 
bankruptcy,  as  he  would  have  had  if  the 
case  had  been  a  case  of  reg^ular  bank- 
ruptcy.  But  Mr.  Williams,  I  think,  was 
perfectly  right  in  saying  that  that  was  a 
mistake,  and  that  although  where  there 
has  been  a  single  bankruptcy  there  is  such 
an  order  of  discharge,  that  is  not  so  under 
section  126  in  part  7.  What  is  submitted 
for  it  is,  that  the  creditors  may  come  to 
an  extraordinary  resolution,  and  that 
"  The  provisions  of  a  composition  accepted 
by  an  extraordinary  resolution  in  pursu- 
ance of  this  section  shall  be  bindmg  on 
all  the  creditors  whose  names  and  ad- 
dresses, and  the  amount  of  the  debts  doe 
to  whom,  are  shewn  in  the  statement  of 
the  debtor,  produced  to  the  meetings  at 
which  the  resolution  has  passed,  but  shall 
not  affect  or  prejudice  the  rights  of  any 
other  creditors."  That  is  a  very  different 
thing  from  an  order  of  discharge ;  we  have 
to  see  what  would  be  the  effect  of  it. 

Now  had  Brown  not  come  in  and  proved 
for  his  942Z.,  and  rectified  the  proof  to 
that  amount,  could  it  have  been  said  here 
that  he  was  bound  by  the  resolution  in 
respect  of  the  contingent  liability  ?  It  is 
to  my  mind  perfectly  clear  that  he  could. 
It  is  to  my  mind  perfectly  clear  that  he 
and  Mr.  Wilson  jointly  in  respect  of  this 
contingent  liability  never  were,  according 
to  any  sense  of  that  word  "liability," 
creditors,  the  amount  of  whose  debt  in 
respect  of  that  liability  was  shewn  in  the 
statement  of  the  debtor.  Whether  the 
debtor  could  have  shewn  this  amount  in 
the  statement  or  not,  is  another  matter. 
If  it  was  impossible  to  put  an  estimate 
upon  it,  and  the  amount  could  not  be 
shewn  in  any  way,  then  it  is  clear  enough 


Digitized  by 


Google 


Vol.  47.] 

BreJilatier  v.  Brown,  H.L, 

that  the  resolntion  wonld  not  bind  in  re- 
spect of  it  at  all.  If,  althongh  very 
difficult,  it  wasi  not  impossible  to  put  an 
estimate  npon  it,  the  scheme  of  the  Act 
throws  the  bnrden  npon  the  debtor  who 
seeks  to  enter  into  a  composition  with  his 
creditors  to  state  that  amount. 

I  do  not  myself  see  why  the  debtor  in 
this  case  might  not  have  put  down  "  con- 
tingent liability  to  Messrs.  Wilson  & 
Brown,  inasmuch  as  they  have  entered 
into  this  bailbond  in  the  Court  of  Admi- 
ralty at  my  request,  which  I  estimate  at 
lOOZ.,"  or  any  other  sum  that  he  thought 
fair  and  proper.  If  he  had  done  that, 
and  if  no  one  had  objected  to  it,  it  would 
have  stood ;  and  then,  after  the  resolution 
was  adopted,  it  would  have  been  binding 
upon  everybody.  If  Mr.  Brown  and  Mr. 
Wilson,  or  either  of  them,  had  chosen  to 
come  in  upon  that,  and  had  said,  "  You 
have  estimated  the  contingent  liability  at 
lOOZ.,  but  I  say  you  should  have  estimated 
it  at  1,000Z.,"  they  would,  either  of  them, 
have  been  perfectly  at  liberty  to  do  so. 
And  if  any  other  creditor  had  said  to 
Mr.  Breslauer, "  You  have  put  it  down  at 
lOOZ.,  and  Mr.  Brown  and  Mr.  Wilson 
have  put  it  down  at  1,000Z.,  but  I  say  the 
value  of  it  is  neither  the  one  nor  the 
other,  it  should  be  only  a  farthing,  and 
consequently  they  are  not  at  liberty  to 
prove  or  vote,"  he  might  have  done  so. 
What  would  have  happened  if  there  had 
been  a  dispute  of  that  kind  I  cannot  tell. 
It  may  have  been  that  the  i)artics  would 
have  gone  to  the  Court  according  to  the 
10th  clause  at  the  end  of  the  126th  sec- 
tion, which  says,  "If  it  appears  to  the 
Court,  on  satisfactory  evidence,  that  a 
composition  under  this  section  cannot,  in 
consequence  of  legal  difficulties,  or  for 
any  sufficient  cause,  proceed  without  in- 
justice or  undue  delay  to  the  creditors  or 
to  the  debtor,  the  Court  may  adjudge  the 
debtor  a  bankrupt,  and  proceedings  may 
be  had  accordingly."  I  think  it  far  from 
impossible  that  the  result  might  have 
been  that^  if  they  had  gone  on  with  the 
supposed  dispute,  the  Court  of  Bankruptcy 
would  have  said,  "  If  we  wait  until  the 
Admiralty  suit  is  at  an  end,  and  the  con- 
tingency is  settled,  it  will  be  undue  delay ; 
if  we  attempt  now  to  fix  an  amount  upon 
this  contingency,  it  may  be  that  we  may 
Vot.  47.-Q.:p.,  C.P.  ^  ExcM. 
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be  doing  injustice — ^we  shall  therefore  do 
neither  the  one  nor  the  other,  but  we  shall 
simply  adjudge  Breslauer  a  bankrupt." 
However,  that  question  does  not  at  all 
arise  in  this  case. 

Now  I  have  to  consider  whether  the 
case  of  Campbell  v.  Im  Thurm  (3)  is  dis- 
tinguishable from  the  present.  I  have 
alr^y  said  that  I  think  that  case  was 
rightly  decided ;  but  we  must  see  what 
the  reason  of  it  is.  YHiat  Lord  Justice 
Brett  says  on  the  subject  has  been  already 
read,  and  I  need  not  read  it  again.  In 
the  case  of  Ex  parte  Careiv  (7)  Lord 
Justice  Mellish  had  occasion  to  give  the 
judgment  and  said,  '*  It  is  therefore  neces- 
sary to  decide,  first,  whether  any  creditor 
of  a  compounding  debtor  who  is  not 
bound  by  the  composition,  on  account  of 
his  name,  address  and  the  amount  of  his 
debt  not  having  been  properly  entered, 
may  nevertheless,  if  he  is  so  minded,  take 
advantage  of  the  composition."  Counsel 
at  your  Lordships'  bar  argued  that  this 
was  a  mere  o^jfer  ^/c/?(m.  I  can  only  say 
that  Lord  Justice  Mellish  clearly  dia  not 
think  so,  for  he  said :  "  It  is  necessary  to 
decide  it."  He  then  proceeds  to  what  I 
think  is  perfectly  right.  "  I  am  of  opinion 
that  this  clause  in  the  126th  section, 
which  says  that  a  composition  shall  only 
be  binding  on  those  creditors  whose 
names  and  addresses,  and  amounts  of  the 
debts,  are  shewn  in  the  stat^ement  of  the 
debtor,  is  put  in  for  the  benefit  of  the 
creditors,  for  the  purpose  of  compelling 
the  debtor  to  give  an  accurate  description 
of  the  names  of  his  creditors  ana  the 
amounts  of  their  debts,  but  was  not  put 
in  for  the  benefit  of  the  debtor,  so  as  to 
enable  him  to  leave  out  any  particular 
creditor  whom  he  might  please,  either  on 
purpose  or  by  mistake,  so  as  to  deprive 
those  creditors  if  they  should  think  it  for 
their  advantage,  to  come  in  under  the 
composition.  Therefore,  when  a  subse- 
quent clause  says,  *  The  provisions  of  any 
composition  made  in  pursuance  of  this 
section  may  be  enforced  by  the  Court  on 
a  motion  made  in  a  summary  manner  by 
any  person  interested,  and  any  disobe- 
dience of  the  order  of  the  Court  made  on 
such  motion  shall  be  deemed  to  be  a  con- 
tempt of  Court,'  I  am  of  opinion  that  an 
application   might  be  made  under  th^t 
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enactment,  not  only  by  a  creditor  who  is 
boand  because  his  name,  address,  and  the 
amount  of  his  debt  had  been  properly 
entered  in  the  statement,  but  by  any 
creditor  of  the  debtor  who  would,  in  case 
of  his  being  made  a  bankrupt,  or  in  case 
of  a  liquidation,  have  been  entitled  to 
prove  his  debt.** 

I  think  that  that  is  perfectly  correct. 
I  think  it  a  condition  for  the  benefit  of 
creditors.  I  think  that  a  creditor  may 
waive  it.  I  think  that  by  waiving  it  he 
subjects  himself  to  the  junsdiction  of  the 
Court  of  Bankruptcy,  but  not  because  he 
is  an  assenting  creditor,  for  I  take  it  that 
that  would  be  quite  immaterial.  I  take 
it  that  if  a  man  came  in  during  the  pro- 
ceedings and  said,  "  I  claim  to  prove  for 
1,000Z.  which  has  been  left  out  of  the  list; 
and  if  his  proof  was  admitted,  and  then 
he  used  his  power  to  vote  against  the 
composition,  being  an  absolutely  dis- 
senting creditor,  waiving  the  condition 
for  his  benefit  for  the  very  purpose  of 
opposing  the  resolution,  nevertheless,  if 
the  resolution  was  carried  by  the  sta- 
tutory majority,  he  would  be  bound  by 
it.  Having  waived  the  condition  once,  he 
would  have  waived  it  altogether,  and  he 
would  be  bound  as  Lord  Justice  Hellish 
determined.  He  would  have  subjected 
himself  to  the  jurisdiction  of  the  Court 
of  Bankruptcy,  which  might,  in  a  sum- 
mary manner,  prevent  his  suing  for  the 
debt  if  he  was  offered  the  composition  ; 
and  that,  not  because  he  was  a  consenting 
creditor,  but  because  he  had  become  a 
party  to  the  proceedings  and  consented 
to  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy. 

Now  there  would  be  no  diflBculty  in 
such  a  case  in  the  Court  of  Bankruptcy 
amending  the  statement  of  the  bankrupt, 
and  in  this  case  making  the  debt  put 
down  in  the  statement  to  Mr.  Arthur 
Brown  942?.  odd,  instead  of  462Z.  odd,  and 
if  the  statement  had  been  thus  amended, 
there  could  be  no  doubt  at  all  that  if  Mr. 
Brown  had  sued  for  the  942Z.  odd,  he 
would  have  been  at  law  bound.  In 
Campbell  v.  Im  Thum  (3)  the  Court  of 
Bankruptcy  had  not  done  that.  The 
statement  had  not  been  amended  in  that 
case ;  neither  has  it  been  done  here.  The 
Court  of  Bankruptcy,  according  to  the 


decision  of  Lord  Justice  MelHsb,  which  I 
think  is  perfectly  right,  had  summary 
jurisdiction  to  stop  the  suit  in  Campbell 
V.  Im  Thum  (3),  but  the  statement  had 
not  yet  been  amended,  and  the  question 
really  before  the  Court  of  Common  Pleas 
in  CampheU  v.  In  Thurm  (3)  was,  Is  that 
fatal  ?  Must  a  Court  of  law  say, "  We  are 
bound,  since  that  statement  has  not  yet 
been  amended,  to  give  judgment  for  the 
plaintiff,  and  the  defendant  must  step 
across  to  the  Court  of  Bankruptcy  and 
obtain  an  amendment  and  an  injunction 
against  the  plaintiff"  ?  or,  were  they  en- 
titled to  say,  "  We  consider  this,  which 
ought  to  have  been  done,  as  if  it  had  been 
done ;  and  now  that  we  are  a  Court  both 
of  equity  and  law,  we  will  treat  that  as 
a  complete  defence  "  ?  That,  I  think,  was 
the  real  point. 

I  do  not  wish,  speaking  here  in  the 
House  of  Lords,  to  prejudge,  or  to  ex- 
press  an  opinion  upon,  any  matter  which 
is  not  necessary  for  the  decision  of  this 
case ;  and,  therefore,  I  do  not  say,  and  I 
do  not  think  it  likely  that  the  Court  of 
Appeal  will  ever  have  to  say,  whether  it 
was  necessary  for  the  Court  of  Common 
Pleas  to  give  judgment  for  the  plaintif, 
leaving  the  defendant  to  go  and  obtain 
an  injunction  from  the  Court  of  Bank- 
ruptoy,  or,  whether  they  might,  as  the 
Common  Pleas  Division  did,  give  judg- 
ment for  the  defendant.  I  am  inclinwi 
to  think  that  what  the  Common  Pleas 
Division  actually  did  was  quite  rights  bat 
they  did  it,  as  I  said  before,  not  upon 
what  I  think  was  the  right  ground.  In 
section  126  nothing  is  said  in  so  many 
words  as  to  a  distinction,  and  I  do  not 
think  there  is  a  distinction  made  between 
assenting  and  non-assenting  creditors. 
When  the  resolution  has  passed,  it  is 
binding  as  much,  and  no  more,  upon  those 
who  came  in  and  assented  as  upon  those 
who  came  in  and  opposed ;  and  it  is  bind- 
ing as  much,  and  no  more,  upon  those  who 
came  in  and  assented  as  upon  those  who 
stayed  away.  In  no  one  of  these  cases  is 
there  any  distinction  between  those  who 
assented  and  those  who  dissented.  Bat 
there  is  a  difference,  and  a  very  grave 
one,  between  those  who  came  in,  or  who 
accepted  a  composition,  and  so  in  their 
own  favour  waived  the  conditions,  and 
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pat  themselves  under  the  jurisdictioa  of 
the  Court  of  Bankruptcy,  and  those  who 
did  not  so  waive  it.  That  is  a  very  im- 
portant difference  and  distinction. 

Now  in  the  present  case  Lord  Jus- 
tice Bramwell  seems  to  have  thought, 
and  said  in  his  judgment,  that  the 
•ground  upon  which  OampheU  v.  Im  Thwm 
(3)  was  decided  was  this :  that  all  who 
voted  upon  the  question  of  the  acceptance 
of  the  composition  did  thereby  enter  into 
an  agreement  at  Common  Law  that  they 
agreed  to  the  composition  amongst  them- 
selves, that  it  was  a  mutual  bargain.  I 
can  only  say  that  I  think  that  such  a 
supposition  is  absolutely  contrarv  to  the 
fact.  I  do  not  think  that  a  creditor  who 
comes  in  and  votes  for  a  resolution  for  a 
composition,  dreams  that  he  is  entering 
into  a  bargain.  A  creditor  who  comes  in 
and  uses  his  power  to  vote  against  such  a 
resolution  most  clearly  makes  no  bargain. 
In  either  case  I  think  he  has  waived  the 
conditions,  and  submitted  to  the  Court  of 
Bankruptcy ;  and  in  either  case,  therefore, 
I  think,  subject  to  the  technical  point 
which  I  have  before  mentioned,  Campbell 
v.  Im  Thum  (3)  was  rightly  decided. 
*  But,  then,  if  what  1  have  said  is  the 
ground  upon  which  the  decision  in 
Catnphell  v.  Im  Thum  (3)  is  to  be  sup- 
ported, and  I  think  it  is,  it  seems  to  me 
to  be  clear  that  it  is  undistinguishable 
from  the  present  case.  What  position  is 
Mr.  Brown  in  ?  He  has  come  in  and  said, 
"  The  amount  of  my  debt  is  described  as 
462^.  odd  for  money  lent ;  it  is  actually 
942Z.  as  it  is  now  put ;  the  amount  of  my 
debt  has  been  misdescribed,  but  I  waive 
that,  and  I  come  in  and  say,  I  submit 
to  the  Court  of  Bankruptcy  as  regards 
the  debt  of  04-21, ;"  and  he  takes  the  com- 
position upon  that  sum,  which  was  a  far- 
ther waiver  as  regards  that  debt.  Upon 
what  principle  or  reason  is  it  to  be  said 
that,  because  Mr.  Brown  waived  the  con- 
dition  in  his  favour  as  to  the  9422.,  there- 
fore he  is  to  be  taken  to  have  waived  the 
condition  in  his  favour  as  to  this  his  con- 
tingent liability,  of  which  there  is  no 
mention  whatever  in  the  statement,  which 
the  debtor  did  not  put  down,  and  which 
the  creditor  did  not  claim  for.  I  see  no 
reason  why  that  should  be. 

If  there  was  any  case  at  all  as  to  its 
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being  kept  back  with  a  fraudulent  intent, 
or  if  there  was  anything  upon  which  it 
could  be  said  that  there  was  a  fraud  upon 
the  Bankruptcy  Law,  or  as  regards  the 
composition  with  the  other  creditors,  that 
there  was  a  fraudulent  getting  of  some 
advantage  to  himself,  there  might  have 
been  a  difference  arising  from  such  a 
state  of  things.  But  no  such  defence  has 
been  raised  here,  and  I  do  not  believe 
that  it  exists.  I  have  very  little  doubt 
that,  if  we  could  get  at  the  truth,  it  would 
be  found  to  be  that  Mr.  Breslauer  thought 
either  that  this  contingent  debt  was  no 
debt  at  all,  from  the  extreme  difficulty  of 
valuing  it,  which  I  have  already  said  may 
or  may  not  be  the  case,  or  as  is,  perhaps, 
equally  likely,  he  thought  that  he  was  so 
certain  to  succeed  in  his  suit  in  the 
Ringdove  case,  that  there  would  never  be  a 
farthing  due  upon  the  liability,  and  that 
therefore  it  was  not  worth  valuing,  and 
it  would  very  likely  be  found  that  Brown 
and  Wilson  thought  the  same  if  they 
thought  of  it  at  all.  However  that  may 
be,  nothing  was  done,  as  far  as  I  can  see, 
by  cither  the  one  party  or  the  other, 
which,  as  regards  this  debt,  could  amount 
to  a  waiver  of  the  necessity  of  stating  the 
amount  of  the  contingent  Uability. 

Now  to  come  back  to  the  composition, 
there  is  not,  as  I  said  before — I  think  Mr. 
Williams  pointed  it  out — an  order  of  dis- 
charge given  the  debtor  at  all.  If  this 
debt  could  not  be  ascertained,  and,  there- 
fore, could  not  be  proved,  if  that  was  im- 
possible, the  debtor,  of  course,  could  not 
put  it  in  his  statement,  and  it  would  not 
bo  within  the  composition.  If  it  was 
practicable  to  put  an  estimate  upon  it, 
the  frame  of  the  Act  laid  the  burden  upon 
the  debtor  of  doing  so ;  but  ho  has  not 
done  so.  If  he  could  not  do  it  he  is  not 
discharged;  if  he  could  do  it,  he  has 
not  done  it,  and  is  not  discharged. 
Either  way,  it  is  quite  clear,  to  my 
mind,  that  the  defence  fails,  unless  he 
could  make  out  a  waiver  which,  as  I 
have  already  said,  I  think  the  deci- 
sion in  Oamphell  v.  Im  Thum  (8)  shews 
that  he  might,  if  the  waiver  was  appli- 
cable to  this  debt.  But  upon  the  facts 
he  cannot  make  out  a  waiver  at  all  in 
respect  of  the  contingent  liability,  which 
never  was  thought  of,  and  as  to  which 
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the  condition  never  was  waived,  and 
which,  being  a  joint  and  several  contin- 
gent liability,  to  Messrs.  Wilson  and 
Brown,  clearly  could  never  in  any  possible 
sense  be  described  as  a  debt  dae  to  Brown 
only.  It  is  upon  these  eronnds,  and  for 
these  reasons,  that  I  thii:^  that  the  judg* 
ment  of  the  majority  of  the  Court  of 
Appeal  was  right,  and  should  be  affirmed, 
and  this  appe^  dismissed  with  costs. 

Lord  Goedon. — From  the  conflicting 
opinions  in  this  case,  your  Lordships  will 
see  that  it  is  one  wluch  gives  rise  to  con- 
siderable perplexity  as  to  the  way  in 
which  it  should  be  disposed  of.  My  own 
feeling  would  be  in  favour  of  a  different 
view  than  that  which*  has  been  expressed 
by  your  Lordships. 

It  occurs  to  me  that  there  is  a  very  im- 
portant principle  involved  in  this  case, 
and  that  its  decision  will  materially  affect 
the  law  of  bankruptcy.  As  I  understand 
it,  the  purpose  of  the  Bankruptcy  Acts  is 
to  provide  for  the  distribution  of  the  assets 
of  bankrupts  among  their  creditors,  and 
to  discharge  them  of  all  the  debts  and 
obligations  incurred  by  them  prior  to  the 
date  of  the  bankruptcy.  I£  1  am  right 
in  this,  it  seems  to  me  that  it  would  be 
against  the  spirit  and  purpose  of  the 
Bankruptcy  Acts  to  hold  that  the  credi- 
tor in  the  debt  now  sued  for  was  to  be 
entitled  to  a  preference  over  all  the  other 
creditors  of  the  bankrupt,  and  to  receive 
20/f.  in  the  pound  on  his  debt,  while  the 
other  creditors  had  to  content  themselves 
with  2is,  If  there  had  been  any  fraud 
averred  against  the  parties,  the  case 
would,  undoubtedly,  have  been  different, 
but  here  there  is  no  allegation  of  fraud. 
The  debt  seems  to  have  been  overlooked 
both  by  the  debtor  and  the  creditor,  pro- 
bably on  the  supposition  that  no  claim 
would  arise  out  of  the  bailbond  which 
the  creditor  had  signed  on  behalf  of  the 
debtor.  But  the  creditor  knew  that  he 
had  come  under  an  obligation  for  the 
debtor,  and  it  must  be  assumed  that  he 
knew  he  might  be  called  upon  to  pay 
something  in  virtue  of  that  obligation. 
It  was  a  contingent  claim  which  might 
arise,  and  which  he  was  entitled  under 
the  Bankruptcy  Act  to  prove  against  his 
debtor.     If  any  difference  had  arisen  as  to 


the  true  value  of  the  debt,  there  is  ma* 
chinery  in  the  Act  for  having  that  fixed, 
and  I  think  your  Lordships  have  assumed 
that  there  might  have  been  a  valuation 
under  the  provisions  of  the  Bankruptcy 
Act  of  1869. 

It  is  not  said  that  the  debtor  has  been 
discharged  in  the  present  case^  or  that 
the  proceedings  under  the  compoation 
arrangement  have  been  closed.  If  they 
have  not  been  closed,  I  assume  that  it  is 
still  open  for  the  respondent  to  prove  his 
debt,  and  to  receive  payment  of  the  com- 
position thereon.  But  whether  this  be 
competent  or  not,  the  appellant  does  not 
dispute  his  liability  for  payment  of  the 
composition  on  the  amount  of  the  claims. 
And  I  think  it  would  be  unjust  to  the 
debtor,  and  would  be  giving  a  prefer- 
ence to  the  creditor  to  which  be  is  not 
entitled,  if  it  were  to  be  held  that  his 
£Eulure  to  claim  on  a  debt,  which  he  was 
entitled  to  claim,  put  him  in  the  position 
of  drawing  full  payment  for  it.  I  think 
this  would  open  a  door  to  very  ques- 
tionable proceedings,  and  no  debtor  could 
know  that  he  might  not  be  called  on, 
long  after  he  had  obtained  his  discharge, 
for  payment  of  debts,  or  relief  of  obliga- 
tions incurred  by  him  before  the  date  of 
his  bankruptcy,  and  one  of  the  main  pur- 
poses  of  the  law  of  bankruptcy  would 
thus  be  frustrated. 

I  do  not  consider  that  there  would  be 
any  advantage  in  going  into  an  examina- 
tion of  the  decisions  which  have  been  so 
fully  canvassed  and  examined  by  the 
noble  and  learned  Lord  opposite  (Lord 
Blackburn).  I  confine  my  observations 
to  the  principle  upon  which  I  venture  to 
suggest  a  doubt  upon  the  view  now  taken 
of  the  case. 

Order  appealed  from  affirmed,   atid 
appeal  dismissed^  with  costs. 


Solicitors — Crook  and  Smith,  for  appellant ;  Low* 
less,  Nelson  &  Co.,  for  respondents 
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March  5.     >     merset marine  insurance 
May  15,  IG.  J      company  (limited).* 

Marine  InsKra/nce^Loss  hy  Perils  of  Sea 
—  Unseaworthiness — Presumption  —  Bur- 
den of  Proof — Misdirection, 

In  an  action  on  a  policy  of  insurance  on 
freight  it  was  proved  that  eleven  days  after 
the  vessel  set  sail  she  put  hack  in  a  dis' 
abled  condition^  having  encountered  severe 
weather. 

The  Judge  directed  the  jury  that  the 
time  between  the  sailing  of  the  vessel  and 
her  return  was  so  short  that  the  onus  of 
proof  was  shifted  from  the  defenda/nt  to  the 
plaintiffs  and  that  it  was  incumbent  upon 
the  plaintiff  to  prove  that  the  unsea- 
worthiness  arose  from  causes  occurring  after 
she  set  sail : — 

Held  (hy  the  Queen^s  Bench  Division  and 
the  Oourt  of  Appear)^  a  misdirection, — 
Watson  V,  Clarke  (1  Dow,  344)  explained. 

This  was  an  action  against  under- 
writers  on  a  policy  of  insurance  on 
freight. 

By  way  of  defence  it  was  alleged,  first, 
that  the  loss  was  not  occasioned  by  the 
perils  insured  against;  and,  secondly, 
that  the  vessel  was  not  seaworthy  at  the 
time  of  the  commencement  of  the  voyage. 

The  jury  found  that  the  vessel  was  not 
seaworthy  when  she  set  sail,  and  that  the 
loss  was  the  consequence  of  her  defective 
condition  operated  upon  by  such  weather 
as  was  to  be  expected  upon  the  voyage. 

The  facts  of  the  case,  the  direction  of 
the  learned  Judge  to  the  jury,  and  the 
incidents  of  the  trial  are  fully  stated  in 
the  following  judgment  of  the  Queen's 
Bench  Division. 

On  motion  for  a  new  trial  on  the 
ground  of  misdirection — 

Watkin  Williams^  W,  0,  Harrison  and 
LodgCy  appeared  for  the  plaintiff. 

BiUt,  Uohetif  and  /.  C.  Matthew^  for  the 
defendants. 

Our.  adv,  wit, 

*  Coram  Brett,  L.J. ;  Cotton,  L.J. ;  and 
Thesiger,  L.J. 


The  judgment  of  the  Court  (1)  was 
(on  March  5)  delivered  by— 

CocKBUBN,  L.C.J. — This  was  an  action 
on  a  policy  of  insurance  on  freight,  on  a 
cargo  of  rice  shipped  on  board  the  ship 
Diadem^  on  a  voyage  from  Rangoon  to  a 
port  in  the  United  Kingdom. 

Amongst  other  defences  was  one  of 
unseaworthiness. 

The  cause  came  on  for  trial  before  my 
brother  Field,  and  a  snecial  jury  at 
Guildhall,  when,  under  the  direction  of 
the  learned  Judge  as  to  the  law  appli- 
cable  to  the  case,  the  jury  found  a  ver- 
dict for  the  defendant,  on  the  ground 
that  the  vessel  was  unseaworthy  on  com- 
mencing the  voyage.  The  facts,  so  far 
as  they  are  necessary  for  the  present  pur- 
pose, may  be  stated  in  a  few  words : — 

The  smp  having  conveyed  a  cargo  of 
coals  to  Point-de-Galle,  proceeded  in 
ballast  to  Rangoon,  where  she  loaded  a 
cargo  of  rice,  the  freight  on  which  was 
the  subject-matter  of  the  insurance  in 
question.  Bhe  arrived  at  Rangoon  on 
the  25th  of  Anril,  18?4. 

Amongst  other  issues  in  the  cause  was 
one  of  unseaworthiness  at  the  commence- 
ment  of  her  voyage  from  Gblle  to  Rangoon, 
but  that  issue  the  jury  decided  in  favour 
of  the  plaintiff,  and  no  question  upon  that 
arises  here.  For  the  present  purpose  the 
ship  must  be  taken  to  have  been  sea- 
worthy on  her  arrival  at  Rangoon.  She 
remained  there  till  the  4th  of  June 
following  when,  having  loaded  her  cargo, 
she  set  sail  on  the  homeward  voyage. 
Between  the  9th  and  15th  of  June  she 
encountered  severe  squalls  and  a  heavy 
sea,  and  laboured  heavily  and  made  so 
much  water  that  the  master  and  crew, 
becoming  alarmed  for  the  safety  of  the 
ship,  and  satisfied  with  her  inability  to 
perform  the  voyage  home,  determined  on 
putting  back  to  Rangoon.  On  the  19th 
of  June  when  in  the  Rangoon  river,  she 
grounded  on  the  Silver  Sand,  but  was 
got  off  again  and  proceeded  to  Rangoon, 
where  she  arrived  on  the  20th  of  June. 

Li  the  course  of  the  month  of  July 
surveys  were  held  on  the  ship.  She  was 
found  to  be  very  much  strained,  and  in 
several  places,  where  her  copper  was  off, 

(1)  Cockburn,  L.C.J. ;  Mellop,  J.;  and  Field,  J, 


Digitized  by 


Google 


750 


QUEEN'S  BENCH,  COMMON  PLEAS  AND   EXCHEQUER. 


[N.S. 


Pickup  V.  Thames  Marine  Ins.  Co.  (App,),  Q.B. 

to  be  very  much  worm-eaten,  and  on  the 
15th  of  July  she  was  pronounced  to  be 
unseaworthy,  and  there  was  no  contest 
as  to  her  having  been  so  at  that  time. 
The  question  was  whether  the  rough 
weather  she  had  encountered  between 
the  9th  and  15th  of  June,  and  the  strain- 
ing thereby  occasioned,  had  caused  her 
leaky  condition — in  which  case  that  con- 
dition would  have  been  consistent  with 
her  having  been  seaworthy  on  starting  on 
the  voyage ;  or  whether  her  leaky  state 
had  been  brought  about  by  the  action  of 
the  worms,  which  from  the  defective 
condition  of  some  parts  of  her  copper  had 
been  able  to  eat  the  way  into  her  planks, 
so  as  to  render  many  of  them  in  an 
unsound  condition.  Arguing  on  the 
latter  hypothesis,  the  defendants  con- 
tended that  the  worm-eaten  condition 
must  have  arisen  during  the  period  the 
ship  was  loading  in  the  Bangoon  river, 
namely,  from  the  25th  of  April  to  the  4th 
of  June ;  the  plaintiff  on  the  other  hand 
contending  that  the  leaky  state  of  the 
vessel  was  due  to  the  weather  she  had 
encountered,  and  that  her  worm-eaten 
condition,  as  apparent  on  the  survey,  had 
been  produced  during  her  stay  at  Ban- 
goon between  the  tmie  of  her  return 
thither  and  the  time  of  the  survey — that 
is  to  say,  between  the  20th  of  June  and 
the  15th  of  July — the  waters  there  being 
greatly  infested  with  the  species  of  worms 
by  wluch  wooden  vessels  are  liable  to  be 
attacked,  and  which,  owing  to  portions  of 
her  copper  having  been  rubbed  off  on  the 
occasion  of  her  stranding,  had  been  thus 
enabled  to  get  at  the  vessel. 

Ader  the  close  of  the  evidence  and 
during  the  addresses  to  the  jury,  the 
question  was  raised  as  to  the  party  upon 
whom,  in  this  particular  case,  the  onvs  of 
proof  lay ;  and  the  counsel  for  the  under- 
writers submitted  to  the  learned  Judge 
to  tell  the  jury  as  a  matter  of  law  that 
the  emus  of  proof  was  in  this  instance 
shifted  to  the  plaintiff.  This  course, 
however,  at  that  time  the  learned  Judge 
declined  to  adopt,  but  left  the  whole  issue 
to  the  jury,  putting  the  question  of 
burden  of  proof  also  to  them  in  the 
language  of  Lord  Eldon  in  Waison  v. 
Clark  (2),  and  laying  before  them  the 
(2)  \  Bow,  344. 


evidence  on  one  side  and  the  other  neccs- 
sary  to  enable  them  to  arrive  at  a  con- 
clusion. 

At  the  close  of  the  summing  npthe 
jury  retired  to  consider  their  verdict,  and 
after  a  protracted  absence  returned  into 
Court  saying  that  they  were  unable  to 
agree  on  their  verdict.  In  answer  to  a 
question  put  by  the  learned  Judge  whe- 
ther there  was  any  point  upon  which  be 
could  give  them  any  assistance,  the  fore- 
man asked  "whether  the  Judge  conld 
give  them  any  more  precise  and  positive 
direction  as  to  which  of  the  parties  had 
the  ori'ii^  of  proof  cast  upon  him,"  upon 
which  my  brother  Field  again  used  the 
language  of  Lord  Eldon,  but  dealt  wiUiit 
this  time  as  a  direction  in  point  of  law, 
and  directed  the  jury  as  matter  of  law 
that  while  the  presumption  of  law  was 
prima  facie  in  favour  of  seaworthiness, 
and  the  burden  of  proving  unseaworthiness 
was  in  consequence,  in  the  first  instance, 
on  the  insurers,  yet  that  if  the  inability 
of  a  ship  to  proceed  on  the  voyage, 
becomes  evident  in  a  short  time  after  her 
sailing,  the  presumption  of  law  is  that 
the  inability  arose  from  causes  existmg 
before  she  set  sail,  and  that  in  such  event 
the  burden  of  proof  becomes  shifted,  and 
that  it  then  rests  with  the  assured  to  shew 
that  the  inability  arose  from  causes 
accruing  subsequently  to  the  commence- 
ment of  the  voyage.  And  in  reference  to 
the  particular  case,  the  learned  Jndgc 
directed  the  jury,  as  matter  of  law,  that 
the  time  which  elapsed  between  the  de- 
parture of  the  ship  from  Rangoon  on  tJie 
4th  of  Jnne  and  her  putting  back  on  the 
15th  was  a  sufficiently  short  time  to 
shift  the  onus  of  proof  and  to  make  it 
incumbent  on  the  assured  to  satisfy 
the  jury  that  the  unseaworthiness  of 
the  vessel  arose  from  causes  occurring 
subsequently  to  her  starting  on  the 
voyage. 

We  are  of  opinion  that  this  direction 
cannot  be  upheld  and  that  there  must 
be  a  new  trial;  and  in  this  view  the 
learned  Judge,  on  consideration,  himself 
concurs. 

We  do  not  say  that  time  may  not  be 
an  element  in  the  consideration  of  a  qnes- 
tion  of  unseaworthiness.  If  a  vessel  very 
shortly  after  leaving  port  founders,  or 
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becomes  anable  to  proseoate  her  yoyage, 
in  the  absence  of  any  external  circum-' 
stances  to  account  for  such  disaster  or 
inability,  the  irresistible  inference  arises 
that  her  misf  ortuue  has  been  due  to  inherent 
defects  existing  at  the  time  at  which  the 
risk  attached.  But  this  is  not  by  reason 
of  any  legal  presumption  or  shifting  of 
the  burden  of  proof,  but  simply  as  matter 
of  reason  and  common  sense  brought  to 
bear  upon  the  question  as  one  of  fact, 
inasmuch  as  in  the  absence  of  every  other 
possible  cause,  the  only  conclusion  which 
can  be  arriyed  at  is  that  inherent  unsea- 
worthiness must  haye  occasioned  the  re- 
sult. Indeed  on  closer  consideration  it 
becomes  apparent  that  time  enters  to  a 
very  limited  extent  into  consideration  in 
arriving  at  this  conclusion.  If  the  vessel 
strikes  on  a  rock  or  a  sandbank  imme- 
diately after  leaving  port,  or  while  still  in 
sight  of  it  is  overpowered  by  a  storm,  the 
shortness  of  time  which  has  elapsed  since 
she  started  becomes  at  once  immaterial. 
On  the  other  hand,  though  the  vessel  may 
have  been  at  sea  days,  or  even  weeks,  if 
during  the  whole  of  the  time  she  has  had 
favourable  weather,  flair  winds  and  calm 
seas,  and  yet  goes  down  or  proves  unable 
to  continue  on  her  course,  the  same  in- 
ference as  to  inherent  unseaworthiness 
presents  itself  as  in  the  former  case, 
though  perhaps  with  diminished  cogency 
in  proportion  as  the  interval  has  been 
longer.  But  in  the  latter  case,  as  in  the 
former,  the  inference  arises  from  the  im- 
possibility of  ascribing  the  result  to  any 
other  cause  than  the  condition  of  the 
vessel  on  starting  on  the  voyage,  the 
interval  of  time  being  matter  of  very 
secondary  consideration  if  of  any.  It  is 
from  the  entire  absence  of  any  other 
cause  than  inherent  unseaworthiness  that 
the  probative  value  of  such  a  combination 
of  circumstances  is  derived.  Time  can 
enter  to  a  very  limited  extent  only,  if  it 
enters  at  all,  into  the  question  as  a  factor, 
in  leading  to  the  result.  It  certainly  can- 
not  be  said  of  itself,  and  without  more 
to  give  rise  to  any  new  presumption  of 
law,  or  as  matter  of  law,  to  shift  the  onus 
of  proof  &om  the  party  on  whom  the  law 
has  cast  it.  The  reasoning  applies  with 
peculiar  force  to  the  case  before  us.    The 


751 


ship  had  been  at  sea  cloven  days  before 
she  put  back.  Assuming  for  the  moment 
that  shortness  of  time  intervening  be- 
tween the  departure  of  a  vessel  and  her 
inability  to  keep  the  sea  could  shift  the 
burden  of  proof,  we  think  it  cannot  be 
said  that  an  interval  of  eleven  days  would 
be  sufficiently  short  to  warrant  tlie  appli- 
cation of  such  a  principle  as  to  raise  any 
presumption  independently  of  other  cir- 
cumstances. In  that  time — it  was  the 
stormy  season  in  the  Eastern  seas — the 
vessel  might  possibly  have  encountered  a 
cyclone.  As  it  was,  she  was  exposed 
during  several  days,  from  the  9th  to  the 
l^th  of  June,  to  severe  squalls  and  a 
boisterous  sea,  and  laboured  heavily.  The 
question  was  whether  her  inability  to 
pursue  her  voyage,  and  the  unseaworthi- 
ness as  afterwards  ascertained,  were  dne 
to  the  action  of  the  winds  and  waves,  in 
other  words,  to  the  perils  insured*against, 
or  to  the  antecedent  causes  of  unseawor- 
thiness to  which  the  defendants  ascribed 
them.  Under  these  circumstances  the 
time  the  vessel  had  been  at  sea  became  a 
matter  of  secondary  consideration,  and,  if 
to  be  taken  into  account  at  all,  could  only 
be  so  as  an  element  in  the  enquiry,  and 
as  one  of  the  facts  in  the  case.  It  could 
not  properly  be  held  of  itself,  and  inde- 
pendentiy  of  the  other  fttcts,  sufficient  to 
take  the  case  out  of  the  ordinary  rule, 
and,  by  giving  rise  to  a  new  presumption, 
to  shift  the  burden  of  proof  from  the  in- 
surer to  the  shipowner. 

As  we  are  of  opinion  that  the  direction 
cannot  be  upheld,  and  as  it  is  clear,  from 
what  took  place  on  the  trial,  that  the 
verdict  of  the  jury  was  determined  by  the 
direction  so  given,  it  follows  that  judg- 
ment cannot  be  given  for  the  defendants 
on  the  finding,  and  that  the  rule  must  be 
made  absolute  for  a  new  trial. 

i^iiZe  absolute  for  a  new  irtnl. 

In  the  Court  of  Appeal — 

Watkin  WiUiains,  W.  O,  Harrisan  and 
Lodge,  for  the  defendants,  argued,  first, 
that  the  jury  having  found  that  the  loss 
did  occur  from  the  perils  insured  against, 
the  question  whether  the  vessel  was  sea- 
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worthy  at  the  commencement  of  the  risk 
was  immaterial;  and,  secondly,  that  if 
that  question  was  material,  the  Jadge  left 
it  properly  to  the  jury.  For  this  proposi- 
tion tney  cited  Foster  v.  Steele  (3),  Wat^ 
son  V.  Guirh  (2)  and  Pwrker  v.  Potts  (4). 

BtUt,  Cohen  and  /.  0.  Matthew^  for  the 
plaintiff,  were  not  called  upon  to  argue. 

Beett,  L.J. — I  agree  with  the  opinion 
entertained  by  the  Judges  of  the  Queen's 
Bench  Division  (including,  I  may  say, 
my  brother  Field  himself),  that  the  di- 
rection he  gave  to  the  jury  cannot  bo 
upheld.  I  think  it  was  a  misdirec- 
tion. A  good  deal  has  been  said  in  the 
course  of  the  argument  about  ^*  bur- 
den of  proof  "  and  "  presumption."  Now 
though  in  many  cases  these  two  expres- 
sions may  be  equivalent,  if  we  were  to 
consider  them  as  invarialdly  identical  we 
should  get  into  difficulties.  In  cases  of 
unseaworthiness  the  burden  of  proof 
prima  facie  Ues  with  the  defendant  who 
pleads  it,  and,  strictly  speaking,  is  never 
shifted  from  him.  But  when  evidence  of 
certain  facts  has  been  given,  then  it  is 
ofben  said  that  certain  presumptions  or 
inferences  arise  which  sh^  the  burden  of 
proof,  and  so  they  do.  It  is  true,  as  a 
matter  of  reason  and  of  fact,  that  if  a 
ship  sails  from  a  port  and  sinks  or  be- 
comes leaky  soon  aiter  sailing  when  there 
is  nothing  in  the  weather  to  account  for 
it,  then  it  is  a  fair  presumption,  and  the 
jury  may  be  told  that  any  reasonable  man 
would  presume,  under  such  circumstances, 
that  she  was  unseaworthy  before  [start- 
ing, i.e.  not  in  a  fit  state  to  encounter  the 
ordinary  risks  of  a  voyage.  And  if  the 
jury,  with  no  further  evidence  before 
them,  found  a  verdict  to  the  contrary, 
the  verdict  would  be  against  the  weight 
of  evidence.  But  this  is  a  question  of  fact 
and  not  of  law.  It  is  a  very  proper  way 
of  guiding  a  jury  to  tell  them  that  which 
is  laid  down  mAmould*s  Marine  InsttrancSj 
5th  ed.,  p.  666,  viz.  that  when  a  ship  has 
become  so  leaky  as  to  be  disabled  soon 
after  going  to  sea,  and  there  has  been  no 
violent  storm  or  unusual  peril  of  the  sea, 

(8)  3  Bing.  N.C.  892 ;  s.  c.  6  Law  J.  Rep.  C.P. 
265. 

(4)  3  Dow,  23. 


then  the  reasonable  presumption  is  that 
she  was  not  seaworthy  when  she  started, 
and  Ro  they  should  be  told.  But  all  that 
this  amounts  to  is  telling  the  jury  aa 
reasonable  men  that  if  there  is  nothing 
else  in  the  case  to  warrant  a  contrary 
conclusion,  this  is  the  conclusion  at  which 
they  ought  to  arrive,  and,  as  Amonld 
further  says,  ii  is  for  the  assured  to  shew 
facts  to  the  contrary.  But  this  merely 
shews  the  mode  which  reasonable  men 
would  adopt  to  judge  of  a  fact.  The  pre- 
sumption is,  as  Mr.  Harrison  said  in  ar- 
gument,  one  of  the  same  nature  as  that 
which  arises  from  recent  possession  in  a 
case  of  larceny.  Therefore  I  think  that 
all  a  Judge  can  do  is  to  lay  before  the  jary 
the  propositions  which  must  be  substan- 
tiated, and  it  is  for  the  jury  to  say  whe- 
ther they  have  been  substantiated  or  not; 
— whether  or  not  there  is  anything  in 
the  case  to  account  for  the  injury  to  the 
ship  except  the  fact  that  she  was  unsea- 
worthy before  starting.  As  to  the  qnee- 
tion  of  time,  what  is  **  soon  after"  start- 
ing must  depend  upon  circumstances.  It 
would  be  different  in  a  voyage  from 
Oreenwich  to  Qravesend  from  what  it 
would  be  in  ocean  sailing ;  and  it  must 
be  for  the  jury  to  say  whether,  under  the 
circumstances  of  this  particular  voyage, 
the  time  which  elapsed  was  so  short  as 
to  raise  a  presumption  of  unseaworthi- 
ness. 

Then,  if  that  be  true,  is  there  any 
authority  to  the  contrary  ?  The  case  of 
WaUon  v.  Clark  (2),  in  which  Lord 
Eldon  gave  judgment  is  more  often  cited 
as  laying  down  a  principle  of  law  with 
regard  to  seaworthiness  than  as  giving  a 
rule  for  enunciating  a  proposition  of  &ct. 
But  the  Judges  in  that  case  sat  in  appeal 
fix)m  a  Court  which  decided  on  the  ques- 
tion of  fact  as  well  as  that  of  law,  and 
they  had  to  do  the  same.  And  as  Ix>rd 
Eldon  states,  the  process  of  reasoning  by 
which  he  arrives  at  the  inference  of  bci 
which  he  draws,  it  is  a  good  thing  to 
point  out  clearly  to  a  jury  as  a  process  by 
which  they  ought  to  form  their  conclusion, 
and  the  question  is  treated  in  the  same 
manner  in  all  the  treatises.  It  is  the  duty 
of  Judges  to  state  to  the  jury  what  are 
t)ie  propositions  wl^ich  they  must  say  are 
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folfilled  by  the  eyidence,  bnt  the  Judge 
cannot  say  whether  the  eyidence  fnlfis 
those  propositions  or  not.     It  is  for  the 
jury  to  say  whether  the  eyidenoe  shews 
that  the  slate  of  things  relied  on  by  the 
plaintiff  happened  so  soon  after  sailing  as 
to  raise  the  presmnption  of  nnseaworthi- 
ness,  and  that  depends  on  the  circum- 
stances of  the  particular  case.     But  my 
brother  Field  did  not  leave  it  to  the  jury 
to  consider  whether  eleven  days  under 
the  circumstances  was  a  sufficiently  short 
time  to  raise  the  presumption,  but  he 
himself  said  that  it  was  a  short  time,  and 
that  the  onus  of  proof  was   shifted.    I 
do    not  agree    with    that    proposition, 
and  my  brother  Field  candidly  admitted 
that  his  intention  on  the  spur  of  the 
moment  was  to  put  it  to  the  jury  as 
a  matter  of  law,  and  that  afterwards  he 
saw  his  mistake.     No  doubt  this  was 
&tal  to  the  defence  to  the    claim  for 
freight.     I  do  not  say  that  if  the  only 
question  on  the  record  was  that  of  perils  of 
the  sea  it  would  have  been  a  misdirection, 
but  the  proposition  was  this — If  she  was 
not  worm-eaten  at  Rangoon  before  sailing, 
then  there  is  nothing  to  account  for  her 
unseaworthiness,  and  I  think  that  when 
the  jury  were  told,  as  a  matter  of  law,  that 
she  was  worm-eaten  at  Rangoon,  xmless 
the  shipowner  could  prove  me  contrary, 
such  a  direction  must  have  had  a  vital 
effect  upon  their  decision.      It  was    a 
direction  which  turned  an  inference  of 
fact  into  one  of  law ;  and,  therefore,  the 
finding  of  the  jury  with  regard  to  both 
policies   was  unsatis&ctory,  and  conse- 
quently  there  must  be  a  new  trial. 

Cotton,  L.  J. — I  also  am  of  opinion  that 
there  must  be  a  new  trial.  I  think  that 
the  direction  to  the  jury  in  the  summing 
up  of  the  learned  Judge  at  the  trial  was 
wrong  on  two  grounds.  First,  there  was 
a  misdirection  in  telling  the  junr  that  the 
time  was  so  short  between  the  sailing 
and  the  disaster  as  to  create  the  pre- 
sumption that  the  vessel's  inability  to 
proceed  on  her  voyage  arose  from  causes 
which  existed  before  she  sailed,  and 
secondly,  in  telling  them  as  a  mai^r  of 
law  that  the  burden  of  proof  as  to  sea- 
worthiness had  shifted  from  the  under- 
writer  to  the  assured. 
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In  my  opinion  the  question  as  to  the 
inference  to  be  drawn  from  the  time  is 
one  for  the  jury,  and  it  is  for  them  to 
say  under  all  the  circumstances  of  the 
case  whether  they  are  satisfied  that  the 
loss  was  occasioned  by  her  defective  con- 
dition before  she  started.  But  the 
direction  of  the  learned  Judge  must  have 
induced  the  jury  to  believe  that  the  de- 
fendants were  relieved  from  proving  their 
plea  of  unseaworthiness,  and  that  it  was 
for  the  plaintiff  to  prove  that  the  ship 
was  seaworthy  at  the  beginning  of  the 
risk. 

Thbsioeb,  L.  J. — I  am  of  the  same  opi- 
nion. There  are  two  questions  to  be 
decided,  first,  whether  there  was  a  misdirec- 
tion ;  and  secondly,  if  there  was,  didit,  with- 
in the  meaning  of  Order  XxXTX.  rule  3, 
cause  a  miscarriage  of  justice  on  the  issue 
raised  as  to  the  cause  of  the  loss  ?  As  to 
the  first  question,  I  think  that  there  was 
a  misdirection  as  to  the  question  of  sea- 
worthiness. What  was  the  position  of 
the  fifibcts  proved  when  the  learned  Judge 
gave  his  airection  ?  There  was  evidence 
that  there  had  been  severe  weather  during 
the  eleven  days  the  ship  was  at  sea.  On 
the  other  hand,  there  was  evidence  that 
on  a  survey  being  made,  after  her  return 
to  Rangoon,  traces  of  worm-eating  were 
found  ;  and  on  a  second  survey,  i£e  ves- 
sel was  found  to  be  very  badly  worm-eaten 
— quite  enough  to  account  for  her  return 
to  Rangoon.  On  such  facts,  what  could 
the  Judge  leave  to  the  jury?  He 
could  not  direct  them  that  the  onue  of 
proof  had  shifted,  for  it  remained  the 
same.  All  he  could  say  would  be  that 
if  there  had  been  no  evidence  of  worm- 
eating,  the  plaintiff  would  have  been 
entitled  to  a  verdict  on  the  question 
of  seaworthiness  at  the  beginning  of 
the  voyage,  but  as  there  was  such  evi- 
dence, it  was  for  the  jury  to  say  whe- 
ther the  evidence  shewed  th&t  the  weather 
was  so  bad  as  to  have  caused  the  danger, 
or  whether  the  evidence  of  worm-eatmg, 
coupled  with  that  as  to  the  weather, 
shewed  that  the  weather  was  not  suffi- 
cient to  have  caused  the  danger,  but  iiie 
worm-eating  was.  But  the  learned  Judge 
after  telling  the  jury,  quite  correctly,  that, 
on  the  issue  of  unseaworthiness,  the  onu9 
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was  originally  on  the  underwriters,  pro- 
ceeded farther  to  tell  them  that  eleven 
days  was  so  short  a  time  as  to  make  the 
harden  of  proof  shift  to  the  plaintiff,  who 
most  shew  that  the  disaster  was  due  to 
causes  which  arose  after  the  vessel  sailed. 
Now  I  think  that  the  learned  Judge, 
though  he  may  have  laid  this  proposition 
down  as  a  matter  of  law,  in  reality  meant 
that  the  burden  of  proof  had  shifted  as 
a  matter  of  fact.     But,  ev^n  so,  I  think 
that  the  learned  Judge  was  wrong,  for 
evidence  had  been  given  of  bad  weather, 
which  might  have  caused  the  damage. 
Therefore,  I  think  that,  even  if  the  de- 
fendants' counsel  were    right   in  their 
contention  that  the  burden  of  proof  had 
shifted,  still  the  learned  Judge  misdirected 
the  jury.    The  shortness  of  the  time  and 
the  state  of  the  weather  were  both  evi- 
dence for  the  jury  to  consider.    Secondly, 
was   the  misdirection  as  to   seawortm- 
ness  such  as  must    have   affected    the 
minds  of  the  jury  in  coming  to  this  de- 
cision ?     I  think  it  was.     It  is  true  that 
on  the  issue  of  cause  of  loss,  the  ont^  lies 
on  the  plainti&,  and  it  may  also  be  true 
that  the  presumption  of  seaworthiness 
affects  the  issue  of  seaworthiness  only  and 
does  not  touch  that  of  cause  of  loss.    But 
it  is  clear  that  there  is  no  presumption  of 
unseaworthiness.     If  the  plaintiff  proved 
his  policy,  that  the  vessel  started,  and  after 
sailing  encountered  such  weather  as  would 
account  for  the  loss  of  the  vessel  by  perils 
insured  against,  he  has  made  9^  prima  facte 
case,  and  sustained  theburden  thrown  upon 
him.    But  the  learned  Judge  laid  a  much 
heavier  burden  on  the  plaintiff,  bv  direct- 
ing the  jury  that  the  mere  &ct  that  only 
a  short  time  had  elapsed  between  the 
sailing  of  the  vessel  and  the  loss,  as  it 
were,  raised  a  presumption  of  unseawor- 
thiness.    So  that  the  plaintiff,  instead  of 
undertaking  to  prove  loss  by  perils  of 
the  sea  in  tiie  case  of  a  ship  presumably 
seaworthy,  had  to  prove  the  same  event 
in  the  case  of  a  ship  presumably  unsea- 
worthy.    Therefore,  I  think  there  was  a 
misdirection  as  to  both  point>s,  and  my  ob- 
servations have,  I  think,  be^  enough  to 
shew  that  the  misdirection  was  sufficient 
to  cause  a  misd^riage  of  justice.    This 
appears  very  plainly  from  the  fact  that 
the  jury  seem  to  Imve  had  some  differ- 


ence as  to  this  verv  point,  as  to  which 
side  was  to  bear  the  burden  of  proof. 
There  is  one  other  matter  to  consider — 
the  question  of  authority.     The  learned 
Judge  relied  on  the  case  decided  by  Lord 
Eldon.    But  Lord  Eldon  in  that  case  was 
judge  both  of  the  fact  and  of  the  law, 
and  when  the  passage  cited  is  looked  at, 
it  is  clear  that  he  spoke  of  presumption, 
not  of  law  but  of  fact;  and  it  seems  to 
me  that  the  use  of  the  words,  "  burden  of 
proof,"  gives  rise  to  some  confusion.    As 
a  matter  of  law,  the  burden  of  proof  al- 
ways remains  the  same.    The  Judse  has 
to  direct  the  jury  upon  the  burden  of 
proof  as  a  matter  of  law,  and  I  think  it 
IS  never  right  for  a  Judge  to  direct  a 
jury  that  as  a  matter  of  Beict  the  burden  has 
altered.     That  is  a  question  for  the  jury, 
and  the  Judge  has  to  decide  merely  whe- 
tiier  there  is  any  evidence  to  go  to  them, 
and  nothing  farther.  Lord  El<k>n  (1  Dow, 
p.  344)  held  *'  that  it  was  a  clear  and  es- 
tablished principle  that  if  the  ship  was 
seaworthy  at  the  commencement  of  the 
voyage,   though  she  became   otherwise 
only  one  hour  after,  still  the  warranty 
was  complied  with,  and  the  underwriter 
was  liable.     But  when  the  inability  of 
the  ship  to  perform  the  voyage  beoune 
evident  in  a  short  time  from  the  com- 
mencement of  the  risk,  the  presumption 
was  that  it  was  from  causes  existing  he- 
fore  her  setting    sail  on  her  intended 
voyage,  and  that  the  ship  was  then  not  sea- 
worthy, and  the  onusprcibandi  in  such  case 
rested  with  the  assured  to  shew  that  the  in- 
ability arose  from  causes  subsequent  to  the 
commencement  of  the  voyage."     As  to 
these  remarks  of  Lord  Eldon,  there  are 
two  things  to  be  observed.     In  the  first 
place,  when  he  says  that  when  a  very 
short  time  had  elapsed  the  presumption 
was  that  the  loss  was  from  causes  exist- 
ing before  the  settine  sail,  and  that  the 
onus  of  proof  was  shmed,  he  must  mean 
where  the  loss  has  been  proved,  and  the 
short  interval  of  time  which  occurred  be- 
tween the  sailing  and  the  loss,  and  no- 
thing more.    He  cannot  mean  to  say  that 
the  onus  of  proof  has  shifted,  when  it  has 
been  proved  that  within  that  ahorl  time 
events  have  occurred  which  are  sofficient 
to  account  for  the  loss  by  the  perils  in- 
sured against;  and  seocmdly,  when   he 
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speaks  of  ''  the  presnmption/'  he  means 
the  presumption  of  iaat  and  not  of  law. 
For  these  reasons  I  think  that  there  has 
been  a  substantial  misdirection  in  this 
case,  such  as  to  render  a  new  trial  neces- 
sary. 

Order  absolute  for  a  new  trial. 


16& 


Solicitors— Hollams,  Son  &  Coward,  for  plaintiff; 
Freshfields  &;  Williams,  for  defendants. 


1878.    1  HATN,  ROMAN  AND  COMPANY 

June  18,  22.  >        v,  cttllifobd  and 

July  3.       J  ANOTHEB. 

Shipping — BUI  of  Lading — Excepted 
Perils — Liability  of  Shipowner  on  BUI  of 
Lading  not  signed  by  Master — Negligent 
Stowage. 

A  shipowner  man/  be  liable  on  a  hill  of 
lading  which  has  been  signed  by  some 
other  person  ihaai  the  master  of  such  ship; 
and  therefore^  where  a  biU  of  lading  had 
been  signed  by  the  chaHerers  of  the  ship, 
but  not  on  their  own  behalf  but  as  agents 
for  the  shipowner^  and  unth  his  authority, 
the  shipowner  was  held  liable  thereon  to 
the  owner  of  goods  shipped  under  such  biU 
of  lading  for  damage  by  negligent  stowage, 
such  dajrmge  not  being  one  of  the  excepted 
risks  mentioned  in  the  bill  of  lading,  and 
the  shipper  of  the  goods  having  no  noUce  of 
any  chaHer'pa/rty  until  after  the  goods 
had  been  damaged. 

The  excepiwe  clause  in  a  bill  of  lading 
was  as  follows :  "  The  act  of  God,  the 
Queen's  enemies,  pirates,  robbers,  restraints 
of  princes,  vermin,  jettison,  barratry  and 
collision,  fire  on  board  or  on  shore,  and  all 
accidentSy  loss  and  damage  of  whatsoever 
nature  or  hind,  and  howeiver  occasioned 
from  machinery,  boilers,  steam  and  steam 
navigation,  or  from  perils  of  the  sea  or 
rivers,  or  from  any  act,  neglect  or  default 
whatsoever  of  the  pilot,  master  or  m/mners 
in  navigating  the  ship;  the  owners  of  the 
ship  being  in  no  way  Uahle  for  any  of  (he 
consequences  of  the  causes  aJbove  excepted ; 
and  it    being  agreed    that    the    captain, 


officers  and  crew  of  the  vessel  in  the  tranS"> 
missioti  of  the  goods  as  between  the  ship- 
pers,  owner  or  consignee  thereof,  and  the 
ship  and  shipowner  be  considered  the  ser- 
vants of  such  shipper,  owner  or  con- 
signee "; — 

Held,  thai  damage  from  negligent  stow- 
age  was  not  within  this  excepUve  dwuse,  so 
as  to  exempt  the  shipowt^er  from  UabUity 
for  the  scms. 

This  case  was  argued  before  Denman, 
J.,  on  ftirther  consideration  by 

Buit  and  /.  0.  Mathew,  for  the  plain- 
tiffs ;  and  by 

Waihin  WUliams  and  0.  Bowen^  for 
the  defendants. 

Denman,  J.  (on  July  3),  deliyered 
judgment  as  follows : — 

The  plaintiffs  in  their  statement  of 
claim  alleged  that  they  deliyered  to  the 
defendants  280  bags  of  sugar  in  good 
condition,  to  be  carried  by  the  defend- 
ants' steainship  Oleanthes  from  Hamburg 
to  London  for  agreed  freight,  upon  the 
terms  of  a  bill  of  lading,  by  which  the 
goods  were  to  be  dehvered  in  like  con- 
dition, certain  perils  only  excepted  (by 
which  perils  it  was  alleged  deliyery  in 
good  condition  was  not  prevented)  ;  that 
the  defendants  did  not  deliyer  the  goods 
in  good  condition,  but  damaged  and  un- 
merchantable;  and  that  such  damage 
was  caused  by  the  sugar  becoming 
tainted  with  oxide  of  zinc,  owing  to  the 
improper  and  negligent  stowing  of  their 
goods  and  the  cargo. 

The  defence,  so  far  as  it  is  material  to 
the  questions  remaining  for  my  dedsioui 
was  as  follows : — That  the  ship  was,  be- 
fore the  time  mentioned  in  the  statement 
of  claim,  chartered  for  a  yoyage  from 
Hamburg  to  London  under  a  charter- 
party,  by  which  it  was  agreed  that  the 
ship  should  be  under  the  control  of  the 
charterers,  and  that  the  master  of  the 
ship  should  act  as  the  servant  and  agent 
of  the  charterers  for  the  purpose  of 
signing  bills  of  lading,  and  not  as  ser- 
vant or  agent  of  the  ^fendants ;  that  in 
pursuance  of  the  charter-party,  a  cargo 
shipped  by  different  shippers,  including 
the  280  bags  shipped  under  the  bill  of 
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lading  mentioned  in  the  statement  of 
claim  was  taken  on  board  ;  that  the 
goods  were  not  delivered  to  the  defend- 
ants, but  to  the  charterers,  or  the  master 
as  their  servant  or  agent,  and  not  other- 
wise ;  that  the  shippers  of  the  sugar  and 
the  plaintiffB  had  notice  of  the  charter- 
party,  and  that  the  master  was  servant 
and  agent  of  the  charterers  to  sign  bills 
of  ladmg,  and  not  servant  or  agent  of  the 
defendants ;  that  the  bill  of  lading  con- 
tained a  clause  by  which  the  defendants 
would  not  be  liable  for  the  damage  com- 
plained of,  even  if  bound  by  the  bill  of 
lading ;  and  that  the  damage,  if  any,  and 
the  delivery  in  bad  condition,  were  acts 
and  defaults  for  which  the  charterers 
and  not  the  defendants  were  responsible. 

The  charter-party,  which  was  put  in  at 
the  trial,  was  dated  the  15th  of  Novem- 
ber, 1877,  and  was  made  between  the 
defendants,  ^'  owners  of  the  steamship 
GleantheSf'*  and  "  Messrs.  Pott  &  Korner, 
merchants,  by  the  intercession  of  the 
ship-broker,  W.  Zoder,"  and  bound  the 
ship,  after  discharging  her  inward  cargo, 
to  Ic^  from  the  said  merchant  a  full  and 
complete  cargo  of  general  lawfdl  mer- 
chandise, and  proceed  to  one  wharf  only 
in  London,  as  ordered  by  charterers'  cor- 
respondents, and  deliver  the  cargo  on 
payment  of  freight  (for  sugar)  at  the 
rate  of  7«.  6d,  sterling,  in  fall,  per  ton, 
gross  weight  delivered ;  ''  it  being  agreed 
that  for  the  payment  of  all  freight,  dead 
freight  and  demurrage,  the  said  master 
or  owner  shall  have  an  absolute  lien .... 
on  said  cargo,  which  lien  they  shall  be 
bound  to  exercise ;  the  charterers'  liabi- 
lity to  cease  when  cargo  is  shipped  and 
bills  of  lading  signed ;  the  captain  shall 
si^  bills  of  lading  at  rates  as  presented, 
without  prejudice  to  this  charter-party." 
The  charter-party  was  signed  by  "  H.  W. 
Pott  &  Korner,"  and  "Bv  telegraphic 
authority  of  Owners,  W.  Zoder,  as 
agent." 

Alphonse  Roman,  one  of  the  plaintiffs, 
who  was  examined  at  the  trial,  swore 
that  his  firm  had  no  knowledge  of  the 
existence  of  a  charter  until  the  10th  of 
December,  after  a  claim  had  been  made 
upon  the  defendants  for  the  damage  for 
which  this  action  was  brought. 

The  plainti£b  bought    &e    sugar   ii^ 


November,  and  received  the  bill  of 
lading,  after  paying  for  it,  and  gave  ihe 
bill  of  lading  to  Messrs.  Middleton, 
wharfingers,  who  took  the  bill  of  lading, 
and  got  delivery  from  the  ship.  The 
freight  at  the  bill  of  lading  rate  was  paid 
to  one  Watkins,  who,  according  to  an 
answer  to  one  of  the  interrogatories  ad- 
ministered by  the  plaintiffs  to  ihe  de- 
fendants, '*  acted  as  broker  for  the  ship 
in  London."  Watkins  received  the 
freight,  and  gave  a  receipt  to  the  plain- 
tiffs headed,  "Freight  per  OleatUhes,*' 
and  signed,  "  Received  for  the  owners." 

It  was  admitted  at  the  trial  that  ihe 
sugar  was  damaged  by  improper  stow- 
age ;  but  there  was  no  evidence  as  to  ihe 
employment  or  otherwise  of  a  stevedore, 
except  that  in  the  answers  to  interroga- 
tories the  defendants  said  they  believed 
that  the  cargo  was  stowed  by  a  stevedore 
employed  by  Zobel,  who  was  the  agent 
of  the  ship  at  Hamburg,  at  the  expense 
of  the  ship. 

A  letter  was  read  at  ihe  trial  of  the 
4th  of  December,  1877,  in  which  the  de- 
fendants'  firm  in  London  wrote  to  the 
same  firm  at  Sunderland,  stating  that  a 
serious  claim  was  pending,  "  apparency 
through  the  fault  of  the  captam,"  ex- 
pressing a  hope  that  the  amount  of 
damage  might  turn  out  to  have  been  ex- 
aggerated, and  containing  this  passage, 
'*  Watkins  will,  no  doubt,  make  best  of 
case  for  steamer;  but  why  the  captain 
stowed  poison  in  casks  on  top  of  sugar  in 
bags,  it  is  difficult  to  understand,  and 
may  prove  serious  to  him." 

On  the  5th  of  December  the  plaintiffB 
wrote  to  Watkins  and  to  the  defendants, 
informing  them  of  the  damage,  and 
inclosing  their  claim  for  the  full  value  of 
the  sugar,  as  being  rendered  totally 
worthless.  On  the  6th  Watkins  wrote, 
denying  that  there  was  any  proof  of  ihe 
sugar  being  damaged  or  totally  spoilt, 
and  adding  that,  "  if  damaged,  no  doubt 
it  was  by  perils  of  the  sea."  On  the 
10th  of  December  WiUrins,  bv  the  deaare 
of  the  defendants,  referred  tne  plaintifik 
to  the  charterers. 

Evidence  was  given  at  the  trial,  and 
admitted,  subject  to  objection,  that  in 
the  case  of  steamships  it  is  uniformly  the 
custom  for  the  broker  of  the  ship^  and 
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not  the  master,  to  sign  the  bills  of 
lading.  The  witnesses  who  proved  this 
nsage  said,  on  cross-examination,  that 
the  brokers  frequently  charter  the  ship, 
and,  when  thej  sign  bills  of  lading  for 
chartered  ships,  sign  them  for  the  owner 
or  for  the  (^rterer,  according  to  the 
anthorit J  they  may  have ;  and  on  re- 
examination said  that  if  they  are  them- 
selves the  charterers,  they  wonld  sign  it 
in  their  own  name. 

The  bill  of  lading  relied  upon  by  the 
plaintiffs  was  objected  to  by  the  defend- 
ants' connsel  as  evidence  in  the  cause,  on 
the  ground  that  it  was  signed  by  Pott  & 
Eomer,  agents,  and  that  there  was  no 
evidence  of  any  authoritv  to  them  to  sign 
it  on  behalf  of  the  shipowners.  I  ad- 
mitted it,  subject  to  objection;  and  it 
was,  I  think,  admissible  in  evidence,  if 
on  no  other  ground,  because  it  was  re- 
ferred to  in  the  pleadings,  and  not  de- 
nied to  exist.  On  the  contrary,  it  was 
in  part  set  out  by  the  defendants  in 
order  to  raise  one  of  their  defences.  The 
question,  of  course,  was  still  open  to  the 
defendants  whether  it  was  binding  upon 
them,  and  whether,  if  binding,  it  ex- 
empted them  from  l^bilit^. 

The  question  then  anses,  was  there 
under  the  circumstances  of  the  case  any 
contract  between  the  plaintiffs  and.  the 
defendants  for  the  carnage  of  the  goods 
in  question,  or  was  this  a  contract  ¥rith 
the  charterers,  Pott  &  Komer  ? 

It  was  submitted,  on  behalf  of  the  de- 
fendante,  that  the  very  form  of  the  bill  of 
lading,  coupled  with  the  £EK}t  that  Pott 
&  Komer  had  in  fact  a  charter  on  the 
ship,  was  conclusive  against  any  liability 
on  the  shipowners. 

The  bill  of  lading,  omitting  the  ex- 
ceptive clause,  on  which  the  second  con- 
tention of  the  defendants  depends,  was  as 
follows : — "  Shipped  in  good  order  and 
well  conditioned  in  and  upon  the  good 
steamship  Oleanthea,  whereof  is  nu^r, 
P.  Andrews,  now  Iving  at  Hamburg, 
and  bound  for  London,  280  bags,  &c., 
which  are  to  be  delivered  in  like  good 
order  to  Ha^,  Roman  &  Co.  (the  plain- 
tiffs) or  their  assigns,  freight  at  the  rate 
78,  6d.  sterling,  x  10  per  cent.,  per  ton 

OSS  weight,  to  be  paid  by  consignees, 
n  witness  whereof  the  master  or  agent 
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of  the  said  ship  has  signed  four  bills  of 
lading  of  this  tenour  and  date,  &o.  Dated 
in  Hamburg,  this  19th  day  November, 
1877 :  Pott  &  Komer,  agents." 

It  was  contended  that,  inasmuch  as 
Pott  &  Komer  were  in  fact  the  charterers, 
whether  on  their  own  behalf  or  on  behalf 
of  other  persons  unknown,  it  ought  to  be 
presumed,  in  the  absence  of  any  express 
evidence  of  authority  to  sign  the  par- 
ticular bill  of  lading  on  behalf  of  the 
shipowners,  that  it  was  signed  by  them 
on  their  own  behalf  and  not  on  behalf  of 
the  defendants,  and  that  so  £Eur  as  this 
was  a  question  of  fiEkct,  I  ought  so  to  find. 

It  was  agreed  at  the  trial  that,  except 
so  far  as  the  question  of  damages  was 
concerned,  all  questions  of  &ct  and  in- 
ferences of  fact  arising  upon  or  to  be 
drawn  from  the  evidence  were  to  be  dis- 
posed of  by  me  or  by  any  Court  before 
whom  the  case  may  come. 

Looking  at  all  the  facts  of  the  case,  I 
am  of  opinion  that  the  bill  of  lading  was 
in  fact  signed  by  Pott  &  Komer  not  on 
their  own  behalf  but  as  agents  for  the 
shipowners  and  with  their  authority,  and 
that  it  is  on  that  ground  a  document 
binding  upon  the  shipowners,  the  de- 
fendants. I  think  it  impossible  to  doubt 
that  the  defendante  knew  that  bills  of 
lading  were  to  be  signed  and  had  been 
signed  on  their  behalf  by  Pott  &  Komer, 
and  only  repudiated  the  bill  of  lading  in 
question  after  they  knew  that  a  heavy 
daim  had  arisen  upon  it.  The  letters 
and  telegrams  put  in  at  the  trial  and 
upon  the  argument  seem  to  me  to  es- 
tablish beyond  all  doubt  that  the  bill  of 
lading  was  their  contract  with  the  plain- 
tiffs as  shippers  or  consignees  of  the 
goods. 

This  renders  it  unnecessary  to  consider 
minutely  the  other  two  grounds  upon 
which  the  plaintiffs  contended  that  the 
defendante  would  be  liable,  even  if  the 
bill  of  lading  was  not  binding  upon  them 
as  a  document  signed  with  their  actual 
authority.  I  thmk  that  even  in  that 
case  there  would  have  been  strong  reason 
for  holding  that  the  defendante  were  liable. 

The  result  of  the  able  and  elaborate 
argument  before  me  was,  to  convince  me 
that,  under  circumstances  such  as  those 
of  the  present  case,  the  defendante  would 
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be  responsible  upon  the  principles  ex- 
plained in  Sack  v.  Ford  (1),  Sandeman 
V.  /Sfcwrr  (2),  T^  /§/.  C^outZ  (3)  and  OU- 
klson  V.  Middleton  (4). 

The  plaintiffs  in  the  present  case  had 
no  notice  whatever  of  any  charter-party 
until  after  the  damage.  The  bill  of 
lading,  though  not  signed  by  the  master, 
was  signed  by  persons  purporting  to  act 
fur  the  defendants;  there  was  nothing 
calling  the  attention  of  the  plaintiffs  that 
they  were  to  look  to  any  one  save  the 
master  or  shipowner  to  perform  that 
which  is  the  prima  facie  duty  of  the 
master  and  shipowner,  viz.,  to  stow  the 
goods  safely.  Under  these  ciroumstances 
I  think  that  that  duty  being  negligently 
discharged,  especially  where  it  was  dis- 
charged in  BO  palpably  negligent  a 
manner  as  that  described  in  the  defend- 
ants' letter  of  the  4th  of  December,  it  is 
clear  that  an  action  would  lie  against 
the  shipowners,  and  that  the  shipowners 
would  be  estopped  from  relying  upon  a 
charter-party  of  which  the  plaintiffs  had 
no  notice  for  any  purpose  ;  see  per  Master 
of  the  Rolls,  Peek  v.  Larsen  (5).  The 
authorities  and  text-books  are  all  uni- 
formly to  the  effect  that,  subject  to  any 
stipulations  to  the  contrary  in  the  bills  of 
lading,  and  in  the  absence  of  any  notice 
of  a  charter,  one  of  the  primary  duties  of 
the  master  is  to  stow  the  goods  carefully. 
This  appears  to  me  to  be  a  duty  arising 
upon  the  mere  receipt  of  the  goods  for 
the  purpose  of  carnage,  and  to  be  one 
whicn  it  would  require  an  express  con- 
tract  to  supersede  or  excuse. 

Holding,  however,  as  I  do,  that  the 
bill  of  lading  is  binding  between  the 
parties  as  having  been  actually  signed 
with  the  authority  of  the  defendants,  it 
becomes  necessary  to  consider  another 
point  made  by  the  defendants,  viz.,  that 
by  the  terms  of  the  bill  of  lading  itself 
they  are  exempt  from  liability  for  the 
damage  in  question. 

(1)  13  CJom.  B.  Rep.  N.S.  90;  s.  c  32  Law  J. 
Rep.  C.P.  12. 

a  36  Law  J.  Rep.  Q.6.  58;  8.  c.  Law  Rep. 
.86. 


(8)  Br.  &  Lush.  4. 


^_;  2  Com.  B.  Rep.  N.S.  134 ;  i.  c.  26  Law  J. 
Rep.  O.P.  209. 

(5)  40  Law  J.  Rep.  Chanc.  763  ;  s.  c.  Law  Rep. 
12  Eq.  378. 


This  turns  upon  the  true  constmction 
of  the  exceptive  clause  in  the  bill  of  lading, 
the  material  parts  of  which  are  as  fol- 
lows :— "  The  act  of  God,  the  Queen's 
enemies,  pirates,  robbers,  restraints  of 
princes,  vermin,  jettison,  barratry  and 
collision,  fire  on  board  or  on  shore,  and 
all  accidents,  loss  and  damage  of  what- 
soever nature  or  kind  and  howsoever  oc- 
casioned, &om  machinery,  boilers,  steam 
and  steam  navigation,  or  from  perils  of 
the  seas  or  rivers,  or  from  any  aety  neglect 
or  defcmU  whatsoever  of  the  pUoty  master 
or  ma/riners,  in  navtgaUng  the  ship;  the 
owners  of  the  ship  being  in  no  way  liable 
for  any  of  the  consequences  of  the  causes 
above  excepted;  and  it  being  agreed  thai 
the  captain,  officers  and  crew  of  the  vessel 
vn  the  tra/nsmdssion  of  the  goods,  as  be- 
tween the  shipper,  owner  or  consignee 
thereof,  and  the  ship  and  shipowner,  be 
considered  the  servants  of  sucu  shipper, 
owner  or  consignee." 

The  defendsmts  in  their  statement  of 
defence  set  out  the  above  clause,  and 
alleged  that,  if  the  goods  were  not  de- 
livered in  good  condition,  it  was  owing 
to  *'  the  acts,  neglects  or  de&olts  of  the 
pilot,  master  or  mariners  in  nctvigating 
tfie  shipj*  It  was  contended  for  the 
defendants  that  the  word  ''  transmisskm" 
in  the  above  clause  was  even  more  ex- 
tensive than  the  word  *'  navigating," 
and  that  it  included  evenything  to  be 
done  with  the  ffoods  from  the  receipt  of 
them  from  the  nands  of  the  consignor  to 
their  arrival  at  their  destination,  and 
Oood  V.  The  London  Steam  Shipowners^ 
Association  (6)  was  relied  on,  in  which  it 
was  held  that  an  injury  which  happened 
to  a  ship  moored  at  a  quay  whrn  she 
was  lying,  having  put  back  to  coal,  and 
which  injury  was  owing  to  the  negligent 
leaving  open  of  a  sea-cook,  was  *'  daiuige 
caused  by  reason  of  improper  navigation, 
within  the  meaning  of  a  deed  by  which 
an  association  of  smpoweni  agreed  to  in- 
demnify eachotheraffainst ''  loss  or  damage 
which  by  reason  of  the  improper  navi^ 
gation  of  any  such  ship  may  be  caused 
to  any  g^oods  on  board."  In  that  case, 
Willes,  J.,  said — "Improper  naviga- 
tion, within  the   meaning  of  this  deed, 

(6)  Law  Rep.  6  C  J".  668. 
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is  something  improperly  done  in  the 
course  of  the  voyage."  I  do  not  think 
that  this  oase  assists  the  decision  of  that 
before  me,  beyond  being  an  authority  for 
the  proposition  that  the  ship  need  not  be 
in  a  state  of  motion  in  order  to  be  in  a  state 
of  navigation  within  the  meaning  of  that 
word  as  nsed  in  the  deed  there  in  ques- 
tion. Other  cases  have  decided  that  the 
word  "  navigation "  for  some  purposes 
iQclades  a  period  when  the  ship  is  not  in 
motion,  as,  for  instance,  when  she  is  at 
anchor.  But  I  do  not  think  that  these 
cases  have  any  strong  bearing  upon  the 
question,  how  the  words  "  navigating 
the  ship,"  and  "  transmission  of  the 
goods,"  ought  to  be  construed  in  a  clause 
such  as  the  present. 

The  contention  for  the  plaintiffs  was, 
that  the  words  "  in  transmission  of  the 
goods,"  if  operative  at  all,  had  a  limiting 
effect  upon  the  alleged  generality  of  the 
previous  words,  and  confined  their  ap- 
plication to  a  period  subsequent  to  the 
period  at  which  locomotion  in  the  ship 
should  commence,  and  they  cited  Ozech 
V.  The  Oenercd  Navigation  Uompany  (7), 
as  shewing  that  the  tendency  of  the 
Courts  was  strong  to  require  clear  affirm- 
ative proof  on  the  part  of  the  shipowner 
to  enable  him  to  claim  exemption  under 
exceptive  clauses  such  as  the  present; 
and  also  the  case  of  Taylor  v.  The  Liver- 
pool andOreat  Western  SteamOompawy  (8), 
in  which  Lush,  J.,  makes  this  observa- 
tion— **  The  word  is  ambiguous,  and 
being  of  doubtful  meaning,  it  must  re- 
ceive such  a  construction  as  is  most  in 
favour  of  the  shippers,  and  not  such  as  is 
most  in  favour  of  the  shipowner  for  whose 
benefit  the  exceptions  are  framed."  I 
am  of  opinion  that  the  contention  of 
the  plaintiffs  on  this  point  ought  to  pre- 
vail. Though  it  may  be  quite  correct 
to  say  that,  for  many  purposes,  negli- 
gent stowage  is  a  portion  of  negligent 
navigation,  and  though  in  the  case  of 
Chod  V.  The  London  Steam  Shipoumers^ 
Association  (6),  in  answer  to  an  observ- 
ation of  counsel,  ''Would  damage  arising 
from  negligent  stowage  be  within  this 
deed?"  wTlles,    J.,    answered —  "  Cer- 

(7)  87  Law  J.  Rep.  C.P.  3 ;  s.  c.  Law  Rep.  8 
C.P.  14. 
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tainly,  unless  in  a  port  wliere  stevedores 
are  employed,"  I  do  not  think  it  follows 
that,  in  the  case  of  an  exceptive  clause 
such  as  that  now  in  question,  the  words 
"  in  navigating  the  ship,  or  .*'  on  trans- 
mission of  the  goods,"  include  "stowage." 
On  the  contrary, .  I  think  that,  applying 
the  principle  laid  down  by  Lush  J.,  in 
Taylor  v.  The  Liverpool  and  Great  Western 
Steam  Company  (8)  mentioned  above, 
which  I  think  ought  to  be  applied  in  such 
cases,  and  considering  how  easy  it  would 
have  been  to  use  apt  words  to  exempt  the 
ship-owners  from  liability  for  improper 
stowage,  it  is  more  reasonable  to  hold 
that  the  case  of  negligent  stowage  is  not 
included  under  the  words  relied  upon 
than  that  it  is  included. 

I  therefore  think  that  the  plaintiffs 
are  entitled  to  judgment  for  the  sum 
assessed  by  the  jury,  501Z.  6«.,  and  I  give 
judgment  accordingly  for  that  amount 
and  costs. 

Judgment  for  plaintiffs. 


Solicitors — ^W.  A.  Crump  &  Son,  for  plaintifb ; 
Hollams,  Son  &  Coward,  for  defendants. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1878.     1    BIRD  (appella/nt)  v.   adcock 


May 


(respondent). 


Highway — Proceedings  before  Justices 
for  Non-payment  of  Bate — Production  of 
Bate  Book — Proof  of  Publication — Sta- 
tutes  6  *•  6  Will.  4.  c.  60.  s.  27,  and  32^ 
33  Vict  c.  41.  s.  18. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.O.  123.] 


(8)  43  Law  J.  Bep.  Q.B.  205 ;  i.  o.  Law  Bep.  9 
Q.B.  646. 
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[IN  THE  EXCHEftUEB  DIVISION.] 

1878.    1 
June  25.}  maybe  r.  paeibb. 

County  Court — Bight  of  Appeal — Be- 
ferenee  to  Arbitration  —  Setting  aside 
Award— 9  ^  10  Vict.  c.  95.  s,  77—13  ^ 
14  Vict.  c.  61.  8. 14. 

There  is  no  appeal  from  a  refusal  of  a 
County  Court  Judge  to  set  aside  an  award 
in  an  auction  referred  by  him  to  an  arbi^ 
trator, 

Bnle  to  sbew  cause  wbytbe  decision 
of  the  Conniy  Court  Judge  of  Shrop- 
shire, refusing  to  set  aside  an  award  and 
jndgment  entered  thereon,  should  not  be 
reversed. 

Jelf  for  the  plaintifiP,  shewed  cause. — 
The  Court  has  no  jurisdiction  to  review 
the  decision  of  the  County  Court  Judge. 
The  right  of  appeal  is  given  by  13  & 
14  Vict.  c.   61.   s.  14,  which  provides 
that  '*  if  either  party  shall  be  dissatisfied 
with  the  determination  or  direction  of 
the  County  Court  in  point  of  law  or 
upon  the  admission  or  rejection  of  any 
evidence,  such  party  may  appeal  .... 
and  the  Court  of  Appeal  may  either 
order  a  new  trial  on  such  terms  as  it 
thinks  fit,  or  may  order  judgment  to 
be  entered  for  either  party,  as  the  case 
may  be."    The  award  and  judgment  in 
this  case  were  made  under  9  &  10  Vict, 
c.   95.   s.  77,  which  provides  that  "the 
Judge  may  in  any  case,  with  the  con- 
sent of  both  parties  to  the  suit,  order  the 
same  ....  to  be  referred  to  arbitration 
to  such  person  or  persons  in  such  manner 
and  on  such  terms  as  he  shall  think  rea- 
sonable and  just  ....  and  the  award  of 
the  arbitrator  or  arbitrators  or  umpire 
shall  be  entered  as  the  judgment  in  the 
cause,  and  shall  be  as  binding  and  effectual 
to  all  intents  as  if  given  by  the  Judge ; 
provided  that  the  Judge  may,  if  he  think 
fit,  on  application  to  him,  ....  set  aside 
any  such  award."     The  decision  of  the 
Judge,  refusing  to  set  aside  this  award, 
was  not  a  ''determination  or  direction 
in  point   of  law   or  upon  the  admission 
or  rejection  of  any  evidence,"  but  an 
exercise  of  his  discretion. 


/.  0.  Lawrance  (A.  Totes  with  him), 
for  the  defendant,  contended  that  the 
Court  had  jurisdiction.  The  action  had 
been  referred  to  the  clerk  of  the  County 
Court,  and  the  defendant's  contention 
before  the  County  Court  Judee  was,  that 
the  arbitrator  had  dealt  with  matters 
and  accounts  not  within  the  submission. 
This  was  a  question  of  jurisdiction  upon 
which  the  Judge's  ruling  was  "  a  direc- 
tion in  point  of  law." 

The  Coubt  (Kellt,  C.B.,  and  Pollock, 
B.)  held  that  this  was  an  interlocutory 
decision,  upon  which  no  appeal  lay.  The 
remedy  by  "ordering  a  new  trial  or 
judgment  to  be  entered"  provided  by 
the  appeal  section  was  not  applicable. 

Eule  discha/rged  with  costs. 


Soliciton— Smith,   Fawdon   &  Low,   agents  for 
Phillips,  Osborne  &  Phillips,  Shifnal,  for  plain- 
;tiff;  Kobinson  &  Preston,  agents  for  J.  Leake, 
Shifoal,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

{BBADLBT  (appellant)  v.  thi 
BOARD  OF  W0BK8  FOB  THK 
OBBBNWiCH  DISTRICT  (respon* 
dents). 

Metropolis  Management  Amendment  Ad, 
1862  (25  ^  26  Vict.  c.  102),  s.  52— Con- 
struction  of  Sewer — Apportionment  of  Ex* 
penses  by  District  Board — LimitcUum  of 
Time  for  mahi/ng  Apportionment. 

[For  the  report  of  the  above  case,  see 
4,7  Law  J.  Rep.  M.C.  111.] 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1878.    1 
Jane  25.  >  coxhead  v.  mtjllis. 

Jaly  3.  J 

Infant — Breach  of  Promise  of  Marriage 
— Batificatio7i  —  Fresh  Promise  —  Infants 
Belief  Act,  1874  (37  8f  38  Vict.  c.  62). 

A  promise  of  marriage  is  tvithin  the  In- 
fants Belief  Act,  1874  (37  ^  38  Vict  c. 
62),  which  by  section  2  enacts  that — "  no 
action  shall  he  brought  whereby  to  charge 
any  person  upon  any  promise  made  after 
fuU  age  to  pay  any  debt  contracted  during 
infa/ncyy  or  upon  any  ratification  made 
after  full  age  of  any  promise  or  contract 
made  during  infancy  whether  there  shall  or 
shall  not  be  any  new  consideration  for  such 
promise  or  ratification  after  full  age.** 
Therefore  no  action  can  be  brought  for  the 
breach  of  a  promise  of  marriage  m^ide 
during  infancy  noturUhstatiding  a  ratifica- 
Hon  of  such  promise  has  been  made  after 
full  age. 

BatificaMon  m  such  case  would  have 
reference  to  the  original  promise,  and 
would  not  be  emdeiice  of  a  fresh  promise. 

This  was  an  action  of  breach  of  promise 
of  marriage.  Shortly  stated,  the  facts 
were  that  the  defendant  had  in  October, 

1877,  before  he  became  of  ace,  pro- 
mised to  marry  the  plaintiff.  At  some 
time  previous  to  the  14th  of  February, 

1878,  there  had  been  a  quarrel  between 
the  plaintiff  and  the  defendant  which  re- 
sulted in  the  engagement  being  broken 
off  on  that  date.  It  was,  however,  renewed 
before  the  8th  of  March,  1878,  when  the 
defendant  became  of  age.  Since  that 
date  the  parties  were  alternately  visiting 
and  addressingeach  other  and  quarrelling, 
and  oontinuing  on  much  the  same  terms 
as  they  did  before  the  defendant's 
majority,  but  eventually  matters  resulted 
in  the  present  action  being  brought. 

The  action  was  tried  in  the  Tjord 
Mayor's  Court  before  the  Recorder,  and 
the  learned  Judge  holding  that  the  In- 
fants Protection  Act,  37  &  38  Vict.  c. 
62   (1)  applied,  nonsuited  the  plaintiff, 

(1)  The  lD&nt8  Relief  Act,  37  &  38  Vict.  c.  62, 
by  Bection  1  enacta  that  "  all  contracts,  whether 
Iqt  specialty  or  by  simple  contract,  henceforth  en- 
Vol.  47.— Q.B.,  C.P.  &  Excw. 


giving  the  plaintiff  leave  to  move  to  set 
aside  the  nonsuit.  The  plaintiff  moved 
and  obtained  a  rule  accordingly,  against 
which 

Sutton  shewed  cause,  and  contended, 
first,  that  the  words  of  section  2  of  the 
In&nts  Protection  Act  comprised  promise 
of  marriage,  and  consequently  that  no  ac- 
tion could  be  brought  on  a  ratification ; 
secondly,  that  there  was  no  evidence  of 
a  fresh  promise. 

Cochy  in  support  of  the  rule,  contended, 
first,  that  the  words  "  promise  or  con- 
tract" in  the  second  section  of  the  Act 
referred  to  the  matters  enumerated  in 
the  1st  section  and  the  first  part  of  the 
2nd  section,  and  would  not  include  pro- 
mise of  marriage  ;  second,  that  there  was 
evidence  of  a  new  'contract  made  after 
age. 

The  following  authorities  were  referred 
io—Ex  parte  Kibble  (2),  Roscoe,  Nisi 
PriuSy  SSO,  12th  edition,  Oawthorn  v. 
Oordrey  (3). 

Cur.  adv.  vult. 

Judgment  was  given  on  the  3rd  of 
July  by 

IjObd  Coleridge,  C.  J.— This  case  raises 
an  interesting  question,  viz.,  whether  the 
Infiuits  Protection  Act  (37  &  38  Vict.  c. 
62)  does  or  does  not  apply  to  the  case  of 
a  breach  of  promise  of  marriage. 

The  action  is  brought  against  a  person 
of  full  age  for  the  breach  of  a  contract 

tered  into  by  infants  for  the  repayment  of  money 
lent  or  to  be  lent,  or  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for  necessaries), 
and  all  accounts  stated  with  infants,  shall  be  ab- 
solutely void.**  Section  2  enacts  that  *♦  no  action 
shall  be  brought  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any 
debt  contracted  during  infancy,  or  upon  any  rati- 
fication made  after  full  age  of  any  promise  or 
contract  made  during  infancy,  whether  there  shall 
or  shall  not  be  any  new  consideration  for  such  pro- 
mise or  ratification  after  full  age." 

(2)  44  Law  J.  Rep.  Bankr.  63  ;  s.  c.  Law  Rep. 
10  Chanc.  373. 

(3)  13  Com.  B.  Rep.  NJ3.  406  ;  s.  c.  32  Law  J. 
Rep.  C.P.  162. 
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Coxhead  t.  Mullis,  C.P. 
of  marriage  wbioh  lie  had  made  when  an 
infant.     There  had  been  varioos  dispntes 
between  the  parties,  and  finally  the  en- 
gagement was  broken  off  after  the  defend- 
ant had  become  of  fall  age.     It  was  ad- 
mitted that  there  had  been  no  fresh  con- 
tract or  promise  after  the  defendant  came 
of  age,  or,  at  all  events,  there  was  no 
evidence   of    any    such    fresh    promise. 
There  had  been  a  clear  promise  before, 
and  there  was  abundance  of  ratification 
after  the  defendant  attained  his  majority. 
Before  saying  a  word  upon  the  question 
whether  the  Act  applies,  I  may  observe 
that  I  am  of  opinion  that,  where  there  is 
a  clear  promise,  such  as  was  proved  in 
this  case — a  promise  to  marry  being  in 
this  respect  like  any  other   contract— 
ratification,  if  it  exists,  must  have  refer- 
ence to  the  contract  proved,  and  that  it 
cannot  be  said  that  because  there  is  a 
ratification  from  day  to  day,  there  is  a 
fresh  promise  from  day  to  day.   Evidence 
of  ratification  is  one  thing ;  evidence  of 
a  fresh  promise  is  another  ;  and  if  there 
is  positive  proof  that  the  promise  was 
made  before  and  the  ratification  after  the 
defendant  became    of  full  age,  I  am  of 
opinion,  supposing  the  Act  applies,  that 
the  ratification  would  not  be  evidence  of 
a  fresh  promise,  but  must  be  referred  to 
^e  promise  made  before  the  defendant 
was  of  age. 

It  is  admitted  in  this  case  that  there  is 
abundant  evidence  to  fix  the  defendant, 
supposing  he  had  been  sued  under  the  old 
law,  and  therefore  the  question  simply 
turns  upon  the  recent  statute.  Now  the 
Act  consifitB  of  two  seotiona  oidy.  [His 
Lordship  read  the  sections.]  The  ques- 
tion is,  whether  this  does  or  does  not 
apply  to  a  case  of  breach  of  promise  of 
marriage.  The  words  of  the  2nd  section, 
I  think,  are  quite  sufficient  to  include 
such  a  promise.  The  argument  was,  that 
the  1st  section  is  entirely  oonfined  to  con- 
tracts entered  into  for  the  repayment  of 
money  and  eoods  supplied  or  to  be  sup- 
plied ;  and  that  the  first  part  of  the  2nd 
section  confines  itself  entirely  to  promises 
made  after  full  age  to  pay  a  debt  con- 
tracted during  in£uioy ;  and  it  is  suggested 
that  we  ought  to  read  the  second  part  of 
the  2nd  section  as  if  it  ran  thus:  ''or 
upon  any  ratification  made  after  full  age 


of  any  tueh  promise  or  contract  made 
during  infemcy." 

I  believe  this  is  the  first  time  this  sec- 
tion has  had  to  be  considered  with  refer- 
ence to  this  sort  of  action.  I  should  have 
gladly  deferred  to  any  judicial  authority 
which  could  have  been  presented  as 
throwing  any  light  on  the  subject ;  but, 
in  the  absence  of  any  such  authority,  the 
tendency  of  my  own  mind  always  is  to 
suppose  that  Parliament  meant  what  Par- 
liamient  has  clearly  said,  and  not  to  limit 
plain  words  in  an  Act  of  Parliament,  by 
considerations  of  policy  as  to  which  minds 
may  differ  and  as  to  which  decisions  may 
vary,  or,  by  introducing  considerations  as 
to  Uie  constructions  of  an  enactment 
when  it  is  entirely  uncertain  whether 
such  considerations  were  present  to  the 
mind  of  the  Legislature,  to  render  that 
which  is  a  plain  and  simple  enactment — 
I  will  not  say  inoperative — ^but  difficult 
and  uncertain. 

Looking  at  this  section,  I  find  the 
words  change  their  form,  but  I  cannot 
agree  to  the  argument  of  counsel  without 
putting  a  word  into  the  statute,  vis., 
*'  such,"  which  Parliament  has  delibe- 
rately left  out,  and  which  I  cannot  as- 
sume Parliament  has  carelessly  left  out 
meaning  that  the  Judge  should  supply  it 
Therefore,  upon  the  Mst  consideration  I 
can  give  to  the  matter,  I  think  this  Act 
of  Parliament  does  appW^  to  breaches  of 
promise  of  marriage,  it  certainly  is  a 
matter  which  in  my  judgment  comes 
within  the  fiftir  contemplation  of  the  law 
with  regard  to  infismts.  I  see  nothing  to 
limit  thB  words  of  the  Act,  and  I  hold 
therefore  that  the  defendant  is  entitled  to 
succeed. 

My  brother  Lopes  had  at  first  s<hd0 
doubts  on  the  matter ;  but,  before  he  left 
London  for  circuit,  he  authorised  me  to 
say  that  those  doubts  were  removed.  The 
judgment  I  have  pronounced  must  thero- 
fbre  be  taken  to  have  the  sanction  and 
approval  of  my  brother  LopeB« 

fudgmeffUfar  the  defendcmt 

Soliciton — B.  C.  Chapman,  for  pLaintifr;  J.  W. 
Heritage,  for  defendant. 
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[IN  A  DIVISIONAL  COURT  AND  IN  THE 
COURT  OF  APPEAL.] 

(  PERCT     ATTKNBOBOUOH    V.    THB 
1878.  LONDON  AND  ST.  KATHERINB'S 

May  1.  *      DOCKS  company.* 

V  BOBEET  ATTENBOROUGH  V.  SAME.* 

Interpleader — Non- coextensive  Olmma; 
1^2  Wm.  4.  c.  58.  see.  1.  23  ^  24  Vict, 
c.  126.  eec.  12— Judicature  Act,  1873, 
Order  XVI.  rule  18. 

The  right  to  an  interpleader  order  is  not 
barred  by  the  fact  that  the  claims  are  not 
coextensive. 

Wathin  Williams  {Wood HUlwi^  him) 
on  behalf  of  the  defendants  moved  for  an 
interpleader  issne  by  way  of  appeal  from 
an  order  of  Field,  J.,  at  chambers,  dis- 
missing the  application. 

It  appeared  from  the  affidavits  that  in 
June,  1877,  thirteen  butts  of  sherry  were 
landed  at  the  port  of  London  ex  the 
Oibraltar,  from  Cadiz,  and  were  entered 
\yj  one  Dolaro  with  the  defendants  (the 
London  and  St.  Eatherine's  Dock  Com- 
pany) as  warehousemen.  Dock  warrants 
in  the  usual  form,  signed  by  the  Dock 
Company,  ^ere  issued,  making  the  wine 
deliverable  to  Dolaro  or  his  assigns.  On 
the  31st  of  October,  1877,  the  wine  still 
being  in  the  possession  of  the  dock  com- 
pany, a  notice  of  claim  was  served  on 
them  by  one  Lopes,  the  shipper  of  the 
wine  at  Cadiz,  claiming  the  wine  as  his, 
stating  that  he  had  been  defrauded  of  it, 
and  giving  the  dock  company  notice  not 
to  part  with  it.  The  company  also  about 
the  same  time  received  a  demand  from 
the  two  Messrs.  Attenborough,  desiring 
the  company  to  deliver  the  wine  to  them 
on  their  producing  the  dock  warrants 
with  Dolaro's  signature  endorsed,  and 
representing  that  they  had  made  advances 
to  Dolaro  on  the  warrants.  The  wine 
not  being  delivered  to  the  Attenboroughs 
according  to  this  demand,  they  com- 
menced these  two  actions  against  the 
dock  company  for  wrongfully  detaining 
the  wine,  with  a  claim  for  damages  for 
such  wrongful  detention. 

*  Coram  Lord  Coleridge,  C.J. ;  and  Huddle- 
ston,  B. ;  and  on  appeal  coram  Braroirell,  L.J.; 
Baggallftj,  L.J. ;  and  Brett,  L.J. 


Marriott  (Attenborough  with  him),  for 
the  two  plaintiffs,  shewed  cause  against 
the  application. 

Sullivan  appeared  for  Lopes. 

The  following  authorities  were  cited : 
Crawshay  v.  Thornton  (1),  Best  v.  Hayes 
(2),  Meynell  v.  Angell  (3),  Blackburn  on 
Contracts  of  Sale,  297,  Walter  r.  Nicholson 
(4),  Baker  v.  the  Bank  of  Australasia  (5), 
France  v.  Gaudet  (6),  and  Tanner  v.  The 
European  Bank  (7). 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  plaintiffs  are  entitled  to  succeed 
in  this  motion  and  that  the  order  of  Mr. 
Justice  Field  was  correct.  I  place  my 
judgment  on  two  grounds.  The  facta 
are  that  a  quantity  of  wine  was  delivered 
to  the  London  and  St.  Elatherine's  Dock 
Company,  in  respect  of  which  they  issued 
dock  warrants  making  the  wine  deliver- 
able to  Dolaro  or  his  assigns.  Actions 
are  brought  by  Messrs.  Attenborough,  to 
whom  the  warrants  had  been  assigned  by 
Dolaro,  against  the  dock  company,  and 
the  dock  company  seek  to  interplead  be- 
cause of  a  claim  made  on  them  by  one 
Lopes,  who  says  that  he  has  been  de- 
frauded of  the  wine  and  that  it  was 
fraudulently  deposited  with  the  dock 
company,  and  that  Messrs.  Attenborough 
obtained  the  warrants  under  circum- 
stances which  would  give  them  no  pro- 
perty in  the  wine.  All,  however,  that 
Lopes  has  done  has  been  to  give  notice 
of  his  claim  to  the  dock  company,  and  to 
request  them  not  to  part  with  the  wine. 
Now  the  actions  by  Messrs.  Attenborough 
are  not  only  to  recover  the  wine  but  also 

(1)  2  Myl.  &  Cr.  1 ;  •.  c.  6  Law  J.  Rep.  Chmo. 
179. 

(2)  1  Hurl.  &  C.  718;  s.  c.  82  Law  J.  Ecp. 
Exch.  129. 

(3)  82  Law  J.  Rep.  Q.B.  14. 

(4)  6  Dowl.  P.C.  517. 

(6)  1  Com.  B.  Rep.  N.S.  615;  s.  c.  26  Law  J. 
Rep.  C.P.  93. 

(6)  40  Law  J.  Rep.  Q.B.  121 ;  s.  c.  Law  Rep 
6  Q.B.  199. 

(7)  36  Law  J.  Rep.  Exch.  151 ;  8.  c.  Law  Rep. 
1  Exch.  261. 
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to  recover  damages  for  its  detention. 
They  say  that  they  have  made  advances 
on  the  secnrity  of  the  wine,  the  advan- 
tage  of  which  they  will  lose  if  they  do 
not  get  the  wine.  Under  these  circum- 
stances  I  think  that  the  dock  company 
are  not  entitled  to  interplead.  It  seems 
to  me  that  by  snbstituting  Lopes  as  de- 
fendant for  the  dock  company,  the  plain- 
tiffs in  these  actions  wonld  not  have  the 
same  advantages  they  wonld  have  against 
the  dock  company.  I  think  it  donbtful 
whether  Lopes  would  be  answerable  for 
all  that  the  dock  company  have  done. 
The  company  have  not  asked  for  an  in- 
denmity,  and  all  that  Lopes  has  done  has 
been  to  give  notice  of  his  claim.  It  seems 
therefore  to  me  that  to  substitute  Lopes 
as  defendant  for  the  dock  company  would 
not  place  ^  Messrs.  Attenborough,  the 
plaintiffs,  in  the  same  position  as  they 
now  stand.  The  remedies  would  not  be 
co-extensive,  and  the  subject  matter  of 
the  action  would  not  be  the  same. 

There  is  a  further  ground  on  which  I 
desire  to  put  my  judgment,  namely,  the 
fact  that  the  dock  company  issued  their 
warrants  making  the  wine  deliverable 
to  Dolaro  or  his  assigns,  and  that 
Messrs.  Attenborough  are  such  assigns. 
I  do  not  disagree  with  what  Lord  Black- 
bum  has  said  in  his  work  on  the  Contract 
of  Sale,  p.  297,  as  to  the  difference  be- 
tween a  bill  of  lading  and  a  dock  warrant, 
but  although  in  truth  onQ  may  con- 
vey the  property  in  the  goods  whilst  the 
other  gives  only  the  possession,  yet  the 
distinction  is  not  important  in  the  pre- 
sent case,  for  if  one  of  two  claimants  is 
placed  in  a  different  position  from  what 
he  would  otherwise  have  been  by  the 
person  who  seeks  to  interplead,  such 
person  is  not  in  a  position  to  interplead. 
This  is  the  principle  as  laid  down  in 
Grawshay  v.  Thornton  (1),  and  it  seems  to 
me  that  the  present  case  is  exactly  that 
in  which  one  of  the  parties  seeking  to 
interplead  have  so  acted  as  to  disentitle 
themselves  to  the  benefit  of  interpleading. 
On  both  these  grounds  I  desire  to  place 
my  judgment. 

HuDDLESTON,  B— I  am  of  the  same 
opinion.  Though  Mr.  Marriott  did  not 
dispute  that  the  dock  company  have  no 


[N.S. 


interest  in  the  wine,  he  has  praised  what 
to  my  mind  is  a  formidable  objection  to 
the  application  for  an  interpleader.  I 
do  not  wish  to  express  any  opinion  as  to 
whether  a  dock  warrant  is  in  the  nature 
of  a  contract  with  the  holder  thereof. 
The  ground  on  which  I  put  my  decision 
is  that  the  same  question  ooidd  not  be 
raised  in  the  interpleader  issue  as  is  raised 
between  the  parties  to  the  present 
action,  and  I  find  that  in  Day's  Gonman 
Law  Procedure  Act  (4th  ed.),  p.  358,  it 
is  stated  amongst  the  general  principles 
applicable  to  an  interpleader  under  the 
statute,  "That  the  same  question  be 
raisable  upon  the  interpleader  issue  as 
was  in  dispute  between  the  original 
parties,"  citing  for  this  Baker  v.  The 
Bank  of  Australasia  (5).  Now  as  between 
Messrs.  Attenborough  and  the  dock 
company  the  question  in  dispute  was,  as 
I  collect  from  the  affidavits,  not  only  the 
right  of  the  Attenboroughs  to  the  goods 
but  also  the  right  to  damages  for  the  im- 
proper conversion  or  detention  by  the 
defendants.  If  so,  I  do  not  see  any  issue 
which  could  be  stated  between  the 
Messrs.  Attenborough  and  Lopes  in 
which  the  right  to  these  damages  could 
be  determined.  The  dock  company  and 
Lopes  were  both  tort  feasors  as  regards 
the  plaintiffs,  and  the  plaintiffs  had  a 
right  to  proceed  against  both  or  either 
of  them.  In  my  opinion  the  learned 
Jndge  at  chambers  exercised,  therefore, 
a  wise  discretion,  and  his  order  refusing 
the  interpleader  issue  should  be  supported 
with  costs. 

The  defendants  appealed. 

Watkm  Williams  (Wood HiU  with  him)i 
for  the  defendants. 

Marriott  and  Attenborough,  for  the 
plaintiffs. 

Sullivan,  for  Lopes. 

BuAMWELL,  L.J. — My  brother  Field  at 
chambers  and  the  Common  Pleas  Divi- 
sion have  both  held  that  this  is  not  a  case 
within  the  Interpleader  Act  (I  A  2  Will. 
4.  0.  58.  s.  1),  as  amended  and  altered  by 
the  Common  Law  Procedure  Act  of  1860 
(23  &  24  Vict.  c.  126.  s.  12). 
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I  am  nnable  to  cononr  in  the  decision, 
for  it  seems  to  me  that  this  is  exactly  one 
of  those  oases  to  which  the  provisions  of 
the  statate  apply.  The  statute  was  in- 
tended to  remedy  the  eyil  of  having  two 
verdicts  about  the  same  matter,  and  of 
the  holder  of  goods  who  had  done  no 
wrong  whatever  being  liable  to  pay  twice 
over  for  the  same  transaction.  The  only 
remedy  for  this  was  the  expensive  and 
inconvenient  one  of  a  bill  of  interpleader, 
and  this  the  statute  was  passed  to  remedy. 
It  seems  to  me  that  this  case  is  exactly 
within  the  very  words  of  the  statute; 
why,  therefore,  should  not  the  statute 
apply  ?  I  can  find  no  substantial  reason. 
It  is  said  that  Lopes  is  a  foreigner  resi- 
dent abroad.  That  is  a  good  reason  why 
he  should  give  security  or  be  barred,  but 
that  is  all.  Again,  it  is  said  that  damages 
could  be  recovered  from  the  defendants 
which  could  not  be  obtained  against 
Lopes ;  we  vrill  not  deprive  the  plaintiff  of 
the  right;  if  he  has  it  he  can  maintain  it 
in  another  action.  But  it  is  said  that 
will  make  two  actions  necessary.  I  think 
the  inconvenience  of  that  is  fanciful,  but 
at  any  rate  it  is  not  comparable  with  that 
which  the  statute  was  passed  to  remedy. 
All  the  authorities  cited  are  against  Mr. 
Marriott,  with  the  possible  exception  of 
one  to  which  I  will  come  presently.  Best 
V.  Hwyea  (2),  Meynell  v.  Angell  (8)  and 
Tcmrier  v.  The  European  Bank  (7),  all 
justify  the  application  for  an  interpleader, 
and  were  not  noticed  by  the  Court  below. 
The  only  case  in  flavour  of  the  plaintiffs 
is  Crawshay  v.  TJiornton  (1).  T^at  was 
the  case  of  a  bill  in  equity,  and  has  no 
bearing  on  the  present  question  which 
arises  under  the  statute ;  moreover,  it  was 
before  the  Common  Law  Procedure  Act, 
1860,  which  was  drawn  for  the  very  pur- 
pose of  meeting  that  case.  Then  it  is  said 
there  is  an  estoppel  here.  To  my  mind 
there  is  something  monstrous  in  the  pro- 
position that  although  Lopes  could  con- 
test thie  plaintiffs'  right,  the  defendants 
could  not,  even  though  they  could  shew 
that  the  goods  were  stolen. 

Then  it  was  said,  and  I  must  confess  it 
occurred  to  me  also,  that  the  proper  course 
would  be  to  proceed  under  Order  XVI. 
rule  18,  and  for  the  defendants  to  give 


notice  of  indemnity  to  Lopes.  But  the 
state  of  things  provided  for  by  that  Order 
is  a  different  one  from  the  present.  The 
object  of  the  defendants  is  to  get  out  of 
the  litimtion  altogether,  and,  as  my 
brother  Brett  remarked,  the  argument  in 
favour  of  the  Order  is  too  good,  as  it 
would  have  the  effect  of  repealing  the 
Interpleader  Act.  The  judgment  of  the 
Court  below  must  therefore  be  reversed. 

Baqgallat,  L.J. — I  am  of  the  same 
opinion,  and  for  the  same  reasons.  T 
wish,  however,  to  add  something  to  what 
has  been  said  as  to  the  case  of  Ora/wshay 
V.  Thornton  (1),  as  that  case  was  mainly 
reUed  on  by  Lord  Coleridge  in  the  Court  - 
below.  It  was  said  that  the  warrants 
made  a  contract  which  would  bring  the 
case  within  Orawshay  v.  Thornton  (1).  It 
is  true  that  that  case  was  decided  after 
the  passing  of  the  Interpleader  Act,  and 
that  Lord  Cottenham  decided  the  case 
on  the  ground  of  the  existence  of  a  special 
obligation  removing  the  case  out  of  the 
operation  of  such  interpleader,  and  more- 
over that  that  view  of  the  case  was 
adopted  in  the  Common  Law  Courts  in 
the  case  of  James  v.  Fritchard  (8),  but 
all  that  occurred  prior  to  1860,  when  the 
Act  was  passed  expressly  to  get  rid  of 
the  principles  of  the  Courts  of  Equity  in 
the  matter,  and  cases  subsequently  decided 
clearly  carry  out  that  view.  I  think, 
further,  that  if  any  similar  question  arose 
now  in  the  Courts  of  Equity,  they  would 
not  be  bound  by  the  restricted  doctrine 
of  Orawshay  v.  Thornton  (1). 

Brett,  L.J. — I  am  unable  to  agree  with 
the  decision  of  the  Court  below.  Both 
Lord  Coleridge  and  Baron  Huddleston 
gave  as  one  reason  for  that  decision  that 
the  plaintiffs  may  recover  damages  against 
the  defendants  which  they  could  not  re- 
cover from  Lopes.  Both,  therefore,  came 
to  the  conclusion  that  in  order  that  the 
Interpleader  Acts  may  operate,  the  reme- 
dies and  damages  must  be  co-extensive. 
I  cannot  see  how  any  damages  are  re- 
coverable beyond   the   ordinary  ones  in 

(8)  7  Mec.  &  W.  21G;  8.c  10  Law  J.  Rep. 
Ezch.  02. 
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trover,  bat  assuming  they  are,  even  then 
it  seems  to  me  that  the  case  does  fall 
within  the  operation  of  the  Acts.  All  the 
circnmstances  mentioned  in  the  Acts 
exist  here,  and  nothing  is  said  about  the 
damages  being  co-extensive.  The  antho- 
riiies  moreover  are  directly  in  point. 

Another  objection  was  taken  by  Lord 
Coleridge.  He  seems  to  suggest  that 
there  would  be  a  sort  of  estoppel  on  the 
company  on  account  of  their  hiEkving  g^ven 
warrants  to  the  plaintiffs.  I  cannot  think 
that  there  is  any  such  estoppel,  and  if 
there  were  a  technical  estoppel,  I  do  not 
see  that  that  would  prevent  the  case  from 
being  within  the  Acts,  and  I  think  a  Judge 
-ought  to  disregard  the  technicaliiy  and 
send  the  case  to  be  tried  on  its  real  merits. 
I  do  not  stop  to  enquire  whether  Graw^ 
shay  V.  Thornton  (1)  is  an  authority,  as 
the  12th  section  of  the  Common  Law 
Procedure  Act,  1860,  has  altered  the  law 
on  the  question. 

Judgment  below  reversed. 


Solicitors— G.  H.,  K.  &  G.  A.  Fisher,  for  P.  Atten- 
borough ;  J.  Attenborough,  fop  R.  Attenborough ; 
HacoD  &  Co.,  for  the  Dock  Company;  E.  D, 
Lewis,  for  Lopes. 


IIN   THE    DIVISIONAL  COURT   SITTING 
IN  THE  LONG  VACATION.] 

1878.       "1    NASH  V.   PEASE  ;    ECCLB8   AND 
Aug.  8.    J  TURNER,  garnishees* 

Practice — Garnishee  Order — Equitable 
Debt — Fund  vested  in  Trustees  for  Benefit 
of  Judgment  Debtor  and  third  Party — 
Form  of  Order. 

The  plaintiff  had  recovered  Judgment 
against  the  defendant  in  an  action  of 
dettn/ue,  which  judgment  still  remained  twi- 
satisfied.  The  defendant ,  under  the  taill  of 
her  deceased  husband,  icas  entitled  to  an 
am,nuity  for  the  maintenance  of  herself  and 

♦  Coram  Kelly,  C.B.,  and  Lush,  J. 


her  infant  eon: — ^Held,  ffuU  (he  anmmiy 
was  attachable  in  the  hands  of  the  trustee 
in  whom  it  was  vested,  svibjeet  to  an  en- 
quiry  as  to  the  proportion  to  be  allowed  for 
the  mmntenance  of  the  son. 

This  was  an  appeal  from  an  order  of 
Lindley,  J.,  in  chambers,  dismissing  a 
garnishee  summons  taken  out  hy  the 
plaintiff  to  attach  a  debt  alleged  to  be 
due  from  the  garnishees  to  the  defend- 
ant. The  sumtmons  had  also  been 
previously  dismissed  by  a  Master. 
The  plaintiff  had  recovered  judnnent 
against  the  defendant  in  an  action  of 
detinue  for  the  delivery  of  certain  arti- 
cles of  furniture,  or  for  damages.  This 
judgment  was  altogether  unsatisfied. 
The  defendant  was  entitled  under  the 
wiU  of  her  deceased  husband  to  an  annu- 
ity of  701.  a  year,  to  be  paid  to  her  by 
the  trustees  so  long  as  she  should  remain 
a  widow,  '*for  the  maintenance,  educa- 
tion and  support"  of  herself  and  her 
in&nt  son.  m  the  event  of  the  son  at- 
taining his  majority  or  dying  under  age, 
the  annuity  was  reduced  to  601.  a  year. 
The  son  was  still  alive,  and  a  minor. 
As  a  matter  of  fact,  the  whole  701.  was 
being  expended  upon  the  son,  who  was 
learning  farming.  The  will  contained 
other  provisions  in  reference  to  the  son, 
and  gave  the  trustees  power  of  advance- 
ment for  his  benefit  out  of  other  funds. 
The  garnishees  were  the  present  trustees 
of  the  will.  Lindley,  J.,  had  dismissed 
the  garnishee  summons,  on  the  ground 
that  the  annuity  was  not  apportionable. 
This  appeal  was  accordingly  brought  by 
the  plaintiff. 

Lush,  for  the  plaintiff. — Rule  2,  Order 
XLV.  of  the  Rules  of  CJourt,  1875,  is 
substantially  a  re-enactment  of  the  gar^ 
nishee  clauses  of  the  Common  Law 
Procedure  Act,  with  this  important  differ- 
ence, that  an  equitable  debt  was  not  at- 
tachable at  common  law  before  the  pass- 
ing of  the  Judicature  Act.  There  are 
two  tests  by  which  it  may  be  determined 
whether  a  debt  is  attacmable.  Is  it  a 
debt  in  respect  of  which  the  judgment 
debtor  could  himself  bring  an  action 
against  the  garniishee  ?     In  the  event  of 
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the  bankraptcy  of  the  judgment  debtor 
would  it  pass  to  his  assignee?  In  the 
case  of  Page  v.  Way  (1)  it  was  held  that 
the  life  interest  of  a  husband,  settled  in 
terms  somewhat  similar  to  those  of  this 
annuity,  passed  to  the  assignee  in  bank- 
ruptcy,  after  an  allowance  for  the  main- 
tenance of  the  wife  and  children. 

Meadows  White  (with  him  TindalAthin- 
8on)f  for  the  garnishees. — The  process 
under  the  garnishee  clause  is  only  appli- 
cable in  the  case  of  debts  that  are  already 
ascertainable.  It  is  impossible  to  deter- 
mine how  this  annuity  ought  to  be  ap- 
portioned between  the  son  and  the  mother. 
The  case  is  really  analogous  to  that  of 
the  half-pay  of  a  naval  officer. 

Kelly,  C.B. — The  plaintiff  is  clearly 
entitled  to  his  garnishee  order,  but  under 
the  circumstances  we  shall  give  no  costs 
against  the  garnishees.  The  form  of  our 
order  will  be  as  follows :  —  Refer  to 
Master  to  ascertain,  haying  regard  to  all 
the  circumstances  of  the  case,  what  is 
the  proper  sum  to  be  allowed  for  the 
maintenance  of  the  son.  The  residue  of 
the  annuity  to  be  attached.  The  gar- 
nishees  to  be  allowed  their  own  costs  out 
of  the  trust  estate  (2). 

Lush,  J.,  concurred. 


Solieiton — Qeorge  Holden»  for  plaintiff;  Tajlor 
&  Halea,  agenta  for  E.  &  T.  Clark,  Snaith,  for 
garnishees. 


(1)  3  Beav.  20. 

(2)  Subsequently  the  Master  certified  that  40/. 
a  jear  ought  to  be  allowed  for  the  maintenance  of 
the  son. 


[IN  THE  EXCHEQXJER  DIVISION.] 


1878. 
June  5, 


.} 


BELHAB  AND  OTHERS  V. 
FBEXMAKTLB. 


Practice — Rule  to  Sheriff  to  pay  Money 
levied — Notice  of  Motion — Order  LIIL 
rules  1,  2,  3. 


In  ruling  a  sheriff  to  pay  money  re* 
turned  by  him  as  levied  on  a  writ  of  exeeu^ 
tion,  the  proper  practice  is  to  give  notice  of 
moUon  to  the  sheriff  under  Order  LIII, 
ride  3,  and  not  to  move  for  a  ride  to  shew 
cause, 

Fullarton  moved  for  a  rule  calling 
on  the  Sheriff  of  Surrey  to  shew  cause 
why  he  should  not  pay  to  the  plaintiffs 
Sll,  18s,  lOd,  and  interest,  heing  the 
amount  of  a  levy  on  a  fi,  fa.  returned 
into  Court.  The  sheriff  had  been  ruled 
to  return  the  writ,  and  had  returned 
that  he  had  levied  the  sum  indorsed 
thereon,  but  he  had  not  paid  it  to  the 
plaintiffs. 

[The  Court. — Has  notice  been  given  to 
the  sheriff?] 

No.  The  application  is  for  a  rule  to 
shew  cause,  in  the  first  instance,  under 
the  old  practice,  and  not  for  a  rule  abso- 
lute after  notice  under  Order  LIII.  That 
Order  by  rules  1  and  2  applies  only  to 
applications  in  an  action.  This  is  not  an 
application  in  an  action;  it  is  itself  in 
the  nature  of  an  action,  the  plaintiffs 
having  chosen  to  rule  the  sheriff  instead 
of  suing  him. 

Kbllt,  C.B. — I  am  of  opinion  that 
this  is  an  application  in  an  action.  The 
affidavit  is  entitled  in  the  action  in 
which  the  plaintiff  issued  execution,  the 
rule  to  the  sheriff  to  return  the  writ  of 
execution  was  entitled  in  the  action,  and 
the  rule  now  asked  for  will  be  entitled  in 
the  action.  There  is  considerable  diffi- 
culty about  the  terms  of  Order  LIII. 
rule  2,  which  provides  generally  that  "no 
rule  to  shew  cause  shall  be  granted  in 
any  action,''  but  I  am  inclined  to  think 
it  applies.  Notice  of  motion  must  there- 
fore be  given  to  the  sheriff. 

Clbasbt,  B.,  oonourred. 
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Ddmar  t.  FreemantlCf  Bxcb, 

On  the  18th  of  Jnne  a  motion  was 
made  upon  an  affidavit  that  notioe  of 
motion  had  been  given  to  the  sheriff, 
and  no  connsel  appearing  for  the  sheriff, 
a  rule  was  granted  npon  him  to  pay  over 
the  sum  indorsed  on  the  fi.  fa. 

Eule  grcmted. 


Solicitors — Lewis,  Munns  &  Longden,  for  plain* 
tiflfe  ;  Abbott,  Jenkins  &  Co.,  for  the  Sheriff  of 
Surre)r. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
fTHE  GUABDIAKS  OF  THE  BRAMP- 

1878.     J      TON  UNION  (oppeZZofi^)  v, 

June  22.  |      the  quabdians  of  the  cab. 

LISLE  UNION  {respondenU), 

Ordei'  of  Betnoval — Divided  Parishes 
and  Poor  Law  Ameiidineivt  Act  (39  Sf  40 
Vict.  c.  61),  8.  S4^SetUement  of  Pavfer 
— Three  Yea/rs^  Residence. 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  114.] 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1878.     1    SANDYS  (appella/nt)  v.  small 
(respondent). 


June  26 


.} 


Adtdteration — Sale  of  Food  wad  Drugs 
Act,  1875  (38  8r  39  Vict.  c.  68.  ss.  6,  8)— 
Article  of  Food  mixed  with  other  Matter — 
Notice  of  such  Admixture — Sale  to  the 
"  Prejudice  of  the  Purchaser.*^ 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  115.] 


[IN  THE  EXCHEQUER  DIVISION.] 
1878.       1  BOOK  (jappeiUmi)  v.  hoplit 


May  7, 18. 


{respondent). 


Adulteration — Sale  of  Food  and  Drugs 
Act,  1875  (38  ^  39  Vtct.  c.  63),  s.  25- 
Protection  to  Seller  buying  with  a  tvritten 
*^  Warranty** — Sale  by  written  Descrip- 
turn, 

[For  the  report  of  the  above  case,  see 
47  Law  J.  Rep.  M.C.  118.] 
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^mtn*^  ISenrI),  Common  ^\tu&,  ^  (E^dbeqan:  BMiion^ 

Of 

AND  ON  APPEAL  FROM  THOSE  COURTS. 


COUET    OF    APPEAL,    AND    HOUSE    OF    LORDS. 

LAW  JOURNAL  REPORTS,  VOL.  XLVIL 


[In  the  following  Index  (M.  0.)  denotes  that  the  case  is  reported  in  the  Magistrates  Cases  Volmne,] 


AcKNOWLKDOMBifT  OF  DsBD — ^  married  woman : 
delay  in  filing  certificaWl — Upon  its  appearing 
that  a  deed  had  been  dnly  and  properly  ac- 
knowledged by  a  married  woman  before  a  Com- 
missioner, under  8  &  4  Will.  4.  c.  74,  the  Court 
allowed  the  certificate  of  such  acknowledgment 
to  be  filed,  although  it  was  not  made  and 
signed  bj  the  Commissioner  until  upwards  of 
twenty  years  after  the  deed  had  been  acknow- 
ledged.   Re  Chalker,  378 

Action — anjmlgmentfor  coste  given  by  House  of 
Lords] — An  action  lies  on  the  judgment  of  the 
House  of  Lords  ordering  the  appellant  in  an 
unsuccessful  appeal  to  that  House  to  pay  the 
costs  of  such  appeal  to  the  respondent.  The 
MarbeUa  Iron  Ore  Compaim/  t.  Auen,  601 


—  See  Mine. 
Company. 


Notice  of  action.     Telegraph 


Adttltebation  of  Food — Analysis  by  public  ana- 
lyst: notification  by  purchaser  to  seller.  Barnes 
T.  Chvpp  (M.C.  86X  434 

Article  of  food  mixed  with  other  matter :  sale 

to  the  prejudice  of  the  customer.     Sandys  y. 
i8ma/;(M.C.  116),768 

Protection  to  seller  buying  with  a  written 

warranty :  sale  by  written  description.     Book 
y.  iK)2%  (M.C.  118),  768 

Adultbbation  of  Seeds — "Seeds  of  another 
Idnd*':  improying  quality  of  doyer  seed  by 
sulphur  smob'ng.  Francis  y.  Maas  (M.C.  83), 
696 

Yo^.  47.— Q.B.,  C.P.  &  ExcH.,  Index, 


AOBICULTUBAL  HOLDIKOS  ACT. 

Tenant. 


See  Landlord  and 


AirofALS — Sale  of  in  public  market.    See  False 
Representation.    And  see  Negligence. 


Appeal — order  for  leave  to  sipn  judgment :  time 
for  appealing^ — An  order  giying  plaintiff  leave 
to  sign  final  judgment  under  Order  XTV.  rule  1, 
is  an  interlocutory  order,  and  an  appeal  from 
such  order  must  therefore  be  brought  to  the 
Court  of  Appeal  within  twenty-one  days.  Stan- 
dard Discount  Co,  y.  Otard  de  la  Grange 
(App.),  8 

from  inferior  court :  private  roads :  award, 

effect  of:  vendor  and  purchaser:  derogation 
from  grani\---A3i  appeal  will  lie  from  the  de- 
cision of  a  iHyisional  Court  on  ap^l  frt)m  a 
County  Court,  if  special  leaye  be  given,  under 
section  46  of  the  Judicature  Act,  1873,  notwith- 
standing section  20  of  the  Appellate  Jurisdic- 
tion Act,  1876,  and  section  14  of  the  County 
Courts  Act.     Crush  v.  Turner  (App.),  689 

One  H.  was  possessed  of  certain  lands  in  the 
parishes  of  R.  and  W.,  the  waste  lands  of  whidi 
were  about  to  be  enclosed,  and  in  respect  of 
which  he  was  entitled  to  an  allotment.  H.  sold 
some  of  his  land  to  the  defendant,  expressly 
reserving  the  intended  allotments.  Between 
the  lands  conveyed  to  the  defendant  and  a  high 
road  to  R.  certain  stripe  of  land,  forming  part 
of  the  waste  lands  to  be  enclosed,  were  inter- 
posed, and  over  them  there  were  track-ways, 
which  had  been  used  for  more  than  forty 
years  by  the  occupiers  of  the  property  conveyed 
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to  the  defendant  as  a  means  of  access  be- 
tween part  of  the  property  and  the  high  road, 
and  which  had  been  used  by  the  defendant  with- 
out dispute  down  to  the  time  of  the  enclosure 
award.  H.  afterwards  sold  the  allotments  made 
to  him,  which  included  the  strips  of  waste,  to 
the  person  through  whom  the  plaintiffs  claimed. 
The  award,  which  was  duly  made  and  confirmed, 
did  not  set  out  any  wa^s  over  the  allotments. 
Defendant  claimed  a  right  of  way  oyer  them 
where  the  track- ways  had  passed : — Hdd,  that 
hj  virtue  of  section  68  of  8  &  9  Vict.  c.  118,  any 
rights  of  way  which  might  have  existed  prior  to 
the  confirmation  of  the  award,  were  &om  that 
date  extinguished,  and  that  defendant  had  no 
such  right  as  that  claimed ;  and  that  the  extin- 
guishing of  the  right  of  way  was  not  a  wrongful 
derogation  from  the  grant  of  plaintiff's  pre- 
decessor in  title.    Ibid. 


Afpbal  (continued)— /row  Lord  Mayor^s  Court] — 
The  Lord  Mayor's  Court  is  an  inferior  Court 
within  section  45  of  the  Judicature  Act,  1873, 
and  where  there  has  been  an  appeal  from  that 
Court  to  a  Divisional  Court  under  that  section 
no  further  appeal  lies  to  the  Court  of  Appeal 
except  by  spe<nal  leave  of  the  Divisional  Court. 
Appteford  v.  Judkina  (App.),  615 

^^.^—juriadiciion:  case  stated  hy  quearter  teasions 
for  the  opinion  of  the  QueetCs  Bench  Division] — 
The  Court  of  Appeal  has  no  appellate  jurisdic- 
tion to  review  a  aecision  of  the  Queen's  Bench 
Division  in  the  matter  of  a  poor-rate,  which  is 
a  mere  opinion  binding  on  no  one.  So  held,  per 
CocKBUBN,  L.C.J.,  and  Bbbtt,  L.J. ;  dissentient 
tibtts  Bramwkll,  LJ.,  and  Cotton,  L. J.  B,  v. 
The  Overseers  of  WalsaU  (App.),  711 


—  county  courts:  reference  to  arbiiration: 
setting  aside  award] — There  is  no  appeal  from 
a  rerasal  of  a  County  Court  Judge  to  set  aside 
an  award  in  an  action  referred  by  him  to  an 
arbitrator.    Mayer  t.  Farmer^  760 

— ..  See  Nonsuit. 

AuBrrBATioN — compulsory  rrference]  —  Where  it 
appears  that  the  matter  in  dispute  in  an  action 
consists  in  part  only  of  matters  of  account,  the 
Court  or  Juoge  may  not  refer  the  whole  matter 
oompulsorily  under  17  &  18  Vict.  c.  125.  s.  8. 
Therefore,  where  in  an  action  for  breach  of  co- 
venants in  a  lease  to  repair  and  to  leave  the 
S remises  in  substantial  repair,  the  defendant 
enies  the  whole  of  the  breaches,  thus  raising  a 
question  as  to  his  liability,  the  Court  has  no 
jurisdiction  to  refer  the  action  compnlsorily 
under  the  above  section.  So  held  by  Cocx- 
BUBzr,  L.C.J.,  Bbbtt,  L.J.,  and  Cottok,  L.J.; 
Braicwbll,  L.J.,  dubitante.  Clow  v.  Harper 
(App.),  398 


reference  under  the  judicature  acts :  official 

referee :  reference  for  trial :  rtferencefor  report : 
entering  judgment :  form  of  order  of  reference] 
— The  Court  or  a  Judge  has  no  power  under  the 
Judicature  Act,  1878,  ss.  56  and  57,  to  refer  the 
whole  action  for  trial  to  an  official  or  special 
referee.  Under  section  67  the  Court  may,  by 
consent,  refer  any  question  or  issue  of  fact  in  an 
action  to  an  official  or  special  referee  for  trial, 
but  their  power  of  compulsory  reference  for 
trial  under  that  section  is  confined  to  questions 
or  issues  in  an  action  reqturing  prolonged  exa- 
mination of  documents  or  lo<»l  investagation, 
or  questions  of  account,  and  any  other  matters 
so  involved  with  such  issues  as  to  be  incapable 
of  being  tried  separatelv.  Longman  v.  East; 
Pontifex  V.  Severn ;  MeUin  v.  Monico  (App.). 
211 

A  referee  under  the  Judicature  Acts  to  whom  the 
issues  in  an  action  are  referred  fbr  trial  hss  no 
power  to  order  judgment  to  be  entered.  His 
findings  should  be  separate  on  each  of  the  issues 
submitted  to  him;  but,  semHe^  that  he  may 
by  consent  of  the  parties  find  generally  for  the 
plaintiif  or  fbr  the  defendant.     Ibid. 

The  old  forms  of  orders  of  reference  under  the 
Common  Law  Procedure  Act.  1854  (17  &  18 
Vict  c.  125),  are  inapplicable  to  references 
under  the  Judicature  Acts.    Ibid. 

YHiere  a  reference  had  been  ordered  to  an  ofilcial 
referee,  and  the  order  of  reference  was  drawn 
up  in  the  form  known  as  the  "Long  Order," 
under  the  Common  Law  Procedure  Act,  1854. 
and  the  parties  with  knowledge  of  the  terms  of 
the  order  appeared  before  the  referee,  who 
gave  hisawfml, — Heldt  that  the  referee  must 
be  t^en  to  have  sat  as  arbitrator  by  consent, 
and  that  his  award  was  binding  on  the  parties, 
neither  of  whom  could  obtain  a  new  txiaL 
Ibid. 

The  "Rules  of  the  Supreme  Court"  have  not 
enlarged,  and,  per  Bramwbll,  L.J.,  could  not 
enlarge,  the  powers  of  reference  to  official  or 
specif  referees  conferred  by  the  statute.    Ibid. 

See  Lands  CUuses  ConsolidatioD  Act. 

KasMiinasxfT-~qf  chose  in  action:  9mmtytohteom 
due  under  conirac(y-Onb  Gough  contracted  with 
defendant  to  build  him  a  ship,  to  be  paid  for  in 
instalments.  Oough  being  in  difficulties,  de- 
fendant, in  order  that  the  ship  might  be  finished, 
advanced  him  the  whole  contract  price  before 
it  became  due.  Before  the  last  100/.  was  ad- 
vanced, Gough  borrowed  a  like  sum  f^om  pbun- 
tiff,  and  assigned  to  him  the  100/.  *'  to  beoome 
due  *'  from  defendant.  Defendant  had  due  notice 
of  this,  but  notwithstanding  advanced  the  re- 
maining 100/.  to  Gough  -.—Held  (by  Bbaxwbxx, 
L. J.,  and  Cotton,  L.J.,  dissenOente  Butt,  LJ.). 
that  he  was  liable  to  pay  the  100/.  to  phuntiii^ 
the  assignment  being  a  good  one  under  the 
Judicature  Act,  1878,  section  25,  sub-section  6. 
Brice  V.  Bannister  (App),  722 

.-^  See  Bill  of  Sale. 
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ATTAGmoDCT  OF  Debt.    See  Debtor  and  Greditoc 


Bakxbuftct— ;;bt»<  and  separate  eeiaies  under 
Uquidaiion:  diacharffe  granted  bj^  joint  creditors 
only:  property  left  in  poaeeseion  of  debtor  or 
euheequently  aoquiredX  —  A  tmstee  under  a 
liquioation,  who,  with  the  authority  of  the 
creditoiB,  permits  the  debtor  to  roinain  in  poe- 
sesmon  of  his  furniture  as  apparent  owner, 
does  not,  in  the  absence  of  knowledge  that  the 
debtor  was  holding  himself  out  as  the  real 
owner  and  dealing  with  it  as  such,  forfeit  his 
right  to  it  so  long  as  there  has  been  no  closing 
of  the  liquidation  or  order  of  dischuge ;  and 
his  right  to  it  and  to  any  after-acquired  pro- 
perty cannot  be  defeated  bj  a  bill  of  sale  giyen 
by  the  debtor  subsequently  to  the  liquidation. 
"Where  a  liquidating  debtor  has  separate  as 
well  as  joint  creditors  and  assets,  an  order  of 
discharge  by  the  joint  creditors  will  not 
operate  to  discharge  him  from  his  separate 
debts,  and  any  after-acquired  property  will 
therefore  yest  in  the  trustee  appointed  under  the 
liquidation.  Meggy  y.  The  imperial  Discount 
Co.  lAm.  119 


.  See  Debtor  and  Creditor. 


BtLi.  OF  ExoHANOB — acceptance:  acceptance  in 
ioriting'l'^A  bill  of  exchange  is  not  sufficiently 
accepted  to  satisfy  the  19  &  20  Vict  c.  97.  s.  6, 
which  requires  the  acceptance  to  "  be  in  writing 
on  such  bill  and  signed  by  the  acceptor,"  if 
the  person  on  whom  it  is  drawn  merely  writes 
his  name  across  the&ce  of  it»  and  there  are  no 
words  amounting  to  a  statement  that  the  bill  is 
accepted.  [See,  howeyer,  the  41  Vict.  c.  18.  s.  1.] 
Hindaugh  y.  Blakey,  845 


^..^  stolen  but:  liability  of  acceptor :  negligence: 
estoppel] — A  bill  of  exchange,  with  a  blank  for 
the  drawer^s  name,  and  defendant's  name 
written  across  it  as  acceptor,  was  placed  by 
defendant  In  a  drawer  in  his  chambers,  &om 
which  it  was  stolen.  A  drawer's  name  was 
forged,  and  subsequently  the  bill  came  into  the 
hands  of  plaintiff  as  bona  fide  holder  for  yalue. 
In  an  action  on  the  bill, — Hdd^  that  defendant 
was  not  liable.  By  Bbamwbll,  L.J.,  because 
the  negligence  of  defendant,  if  any,  was  not 
the  "proximate  or  effectiye  cause  of  the  loss, 
and  therefore  did  not  estop  defendant  &om 
denying  the  yalidit^  of  the  biU.  By  Bbktt, 
L.J.,  because  the  bill  was  drawn  without  the 
authority  of  defendant,  and  defendant  had  been 
guilty  of  no  negb'gence. — Young  y.  Qrote  (4 
Bing.  268),  bigkam  y.  Primrose  (28  Law  J. 
Bep.  C  J".  294)  and  Coles  y.  The  Bank  of  Eng- 
land  (10  Ad.  &  £.  487),  questioned.  Baxendale 
T.  Benneitt  (App.),  624 

— -  See  Letters  of  GrediU    Partnws. 


Bill  of  liksaoxo-^goods  shipped  on  account  of 
vendee :  to  wndors  order  or  assigns :  passing  of 
pfop^tyy^VlAinttS  contracted  to  purchase  a 
certain  quantity  of  goods  from  P.  &  Co.  P.  & 
Co.  purchased  the  goods  from  C,  whom  they 
paid,  and  shipped  them  from  Cyprus  to  Lon- 
don for  and  on  account  of  defendants,  and  de- 
liyered  the  inyoice  to  plaintiff  They  drew  a 
bill  on  plaintiff's  firm  m  London  to  the  order 
of  C.  C.  discounted  it  with  defendants,  and 
forwarded  it  to  defendants'  London  agents,  to- 
gether with  bills  of  lading;  drawn  to  the  order 
or  assigns  of  P.  &  Co.,  with  instructions  that 
plaintiff's  London  firm  would  be  ready  to 
accept  and  pay  it  at  maturity  aoainst  dehyery 
of  the  bills  of  lading.  The  bill  being  pre- 
sented to  plaintiff  he  refused  to  accept  it  with- 
out receiying  the  bills  of  lading.  I^ereupon 
defendants  took  possession  of  the  cargo,  and, 
notwithstanding  that  plaintiff  offered  to  pay 
the  bill  of  exchange,  refused  to  deliyer  to 
him  the  bill  of  ladi^  without  payment  of  the 
bill,  together  with  the  freight  and  charges; 
and  eyentually  sold  the  caigo  for  leas  than  its 
yalue.  On  a  special  case,  Uie  arbitrator  found 
as  a  matter  of  fajct  that  the  parties  had  in- 
tended that  the  property  should  pass  to  plain- 
tiff on  shipment  of  tiie  goods: — Edd^  that 
such  finding  was  justified  by  the  fiicts;  that 
the  property  had  passed  to  pl^tiff,  on  the 
tender  of  payment  of  the  bill  of  exchange,  and 
that  as  d^endants  had  no  title  to  the  goods, 
plaintiff  could  maintain  an  action  against  them 
for  the  oonyersion  thereof  MirabUa  y.  /iw- 
perial  Ottoman  Bank  (App.),  418 

biU  qf  lading:  charter-party:  consignee  pre- 
vented discharging  cargo  within  the  time  by 
drfault  qf  other  consig^n$es :  cfomtfrro^T— The 
defendants  in  two  actbns,  who  were  indorsees 
of  bills  of  lading  for  portions  of  cargoes  of 
wheat,  were  sued  by  the  respectiye  shipowners 
for  demurrage.  In  the  first  action,  the  bill  of 
lading  contained  the  following  stipulation: 
"Three  working  days  to  disoha^  the  whole 
cargo,  or  80^.  sterling  ner  day  demurrage."  Li 
the  second  action  the  cnarter-party  under  which 
the  ship  was  chartered  stipulated  that  fourteen 
working  days  were  to  be  allowed  for  loading  and 
unloading  at  the  port  of  discharge,  and  ten  days' 
demurrage  at  8dr.  day  by  day,  and  Uie  bill  of 
lading  said,  ''paying  frdght  for  the  same 
goods  and  all  other  conditions  as  per  charter- 
party.'*  In  both  cases  the  defendants'  portions 
of  the  cargoes  were  stowed  at  the  bottom  of 
the  hold,  and  in  consequence  of  the  consignees 
of  the  upper  portions  not  being  ready  to  take 
deliyery  as  soon  as  the  ship  was  ready  to  dis- 
charge, they  were  unable  to  clear  their  portions 
till  after  the  expiration  of  the  lay  days : — Heid, 
in  both  cases,  that  defendants  were  liable,  on 
the  ground  that  the  stipulation  in  the  bill 
of  Iftding  in  the  first  case,  and  that  in  the 
charter-party  (which  was  to  be  read  into  the 
biU  of  lading)  in  the  second  case,  amounted  to 
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an  absolute  contract  to  pay  demurrage  if  de- 
fendants failed  to  discharge  the  cargo  -writhin 
the  time,  unless  preyented  doing  so  by  the  de- 
fault  of  the  shipowner,  atraker  v.  Kidd  #  Co. 
and  Porteaw  v.  Watnet/,  366 

Bill  of  Ladino  (continued) — liabilitv  q/  can- 
9ignee  named  in  biU  of  lading:  deliverv  to  be 
taken  within  reasonable  time :  contract  implied 
by  law  in  bill  of  lading]— Where  there  is  no 
express  stipulation  in  a  bill  of  lading  it  is  an 
implied  term  of  the  contract  contained  in  it, 
that  the  consignee  named  in  the  bill  of 
lading,  or  his  assigns,  will  take  delivery  of  the 
goods  within  a  reasonable  time ;  and  the  per- 
son to  whom  the  property  in  the  goods  bAg 
passed,  by  reason  of  such  consignment,  is  by 
virtue  of  the  Bills  of  Lading  Act,  1866  (18  & 
19  Vict  c.  111.  s.  1),  subject  to  the  liability  so  to 
take  them.  Where  the  charterers  and  the 
shippers  are  the  same  persons,  such  contract 
will  still  be  implied  in  the  bill  of  lading,  not- 
withstanding the  existence  of  an  express  sti- 
pulation in  the  charter-party,  between  the  char- 
terers and  the  shipowner,  in  reference  to  the 
same  matter.    Fowler  v.  Knoop,  473 

^-^  contract  for  iron  to  be  delivered  during 
specified  months :  emtal  monthly  quantities :  ac- 
tion for  demurrage\ — Defendants  contracted  to 
buy  fh>m  plaintiff  from  6,000  to  0;000  tons  of 
iron  ore,  to  be  delivered  at  Cardiff  "  during 
the  months  of  June,  July,  August  and  Septem- 
ber." It  appeared  from  the  correspondence 
between  the  parties  which  led  to  the  contract 
that  plaintiff  had  arranged  with  correspon- 
dents at  Carthagena  for  Uie  supply  and  ship- 
ment of  the  ore.  By  the  28th  of  July  4,623 
tons  of  ore  were  delivered  to  and  accepted  by 
defendants,  and  on  the  29th  of  July  the  Nero 
arrived  with  767  tons  more,  notice  at  the  same 
time  being  given  to  defendants  of  her  readi- 
ness to  discharge.  There  was  considerable  de- 
lay in  discharging  the  Nero^  she  having  made 
an  exceptionally  short  voyage,  and  for  her  de- 
tention beyond  the  lay  days,  plaintiff  had  to  pay 
demurrage  to  the  extent  of  160/.,  which  he  now 
sought  to  recover  from  defendants.  The  jury 
found  that  the  tender  was  a  reasonable  one, 
but  defendants  contended  that  the  quantity 
ought  to  have  been  distributed  rateably  over 
the  four  months,  and  that,  not  being  bound  to 
accept  the  Nero^s  cargo  till  September,  they 
were  not  liable  to  pay  the  demurrage  sued  for : 
— Hdd^  by  Lush,  j  .,  that  the  contract  gave  the 
option  to  either  party  to  deliver  or  to  demand 
the  amount  contracted  for ;  and  as  no  provision 
was  made  for  exercising  the  option  at  any  given 
time,  whether  in  the  first  month  or  the  last, 
plaintiff  could  not  tell,  until  the  option  was  ex- 
ercised, how  many  tons  should  be  delivered  in 
any  month ;  also,  that  the  circumstances  shewed 
that  the  parties  could  not  have  contemplated 
equal  monthly  quantities.  Caiammusy,  Ihwlais 
Iron  Company  (i^'m.),  676 


— «  bill  of  ladina  :  charter-party :  consiynee 
prevented  from  discharging  wUhin  ths  time 
oy  the  d^auU  of  other  consignees  :  demur- 
rage] —  Defendants  were  indorsees  of  a  bill  of 
lading  for  a  portion  of  a  cargo  of  wheat.  The 
charter-party  under  which  the  ship  sailed  stipa- 
lated  that  fourteen  working  days  should  be 
allowed  for  loading  and  unloading  at  the  port 
of  discharge,  and  ten  days'  demurrage  at  85^ 
day  by  day,  and  the  bill  of  lading  contained  the 
words,  **  paying  frei^t  and  other  conditions  as 
per  charter-party.'  Defendants'  portion  of  the 
cargo  was  stowed  at  the  bottom  of  the  hold, 

•  and  in  consequence  of  the  delay  of  the  con- 
signees of  the  upper  portions  in  taking  delivoy, 
defendants  were  unable  to  clear  their  portion 
till  after  the  expiration  of  the  lay  days:— fl*W, 
that  defendants  were  liable  in  an  action  for 
demurrage,  on  the  ground  that  the  charter- 
paity  (which  was  to  be  read  into  the  bill  of 
lading)  amounted  to  an  absolute  contract  to  pay 
demunage  unless  prevented  from  doing  so  by 
default  of  the  shipowner.  Porteous  v.  Watnof 
(App.),  643 

_  excepted  perils:  Uability  of  shipowner  on 
bill  of  lading  not  signed  by  master:  nyUgaU 
stowage] — ^A  shipowner  may  be  liable  on  a  bill 
of  ladmg  which  has  been  signed  bv  &mB 
other  person  than  the  master  of  such  ship; 
and  therefore,  where  a  bill  of  lading  had  been 
signed  by  the  charterers  of  the  ship,  but  not  on 
their  own  behalf,  but  as  ag^ents  for  the  ship- 
owner, and  with  his  authority,  the  shipowner 
was  held  liable  thereon  to  the  owner  of  goods 
shipped  under  such  bill  of  lading  for  dainage 
by  negligent  stowage,  such  damage  not  being 
one  of  the  risks  mentioned  in  the  bill  of  lading, 
and  the  shipper  of  the  goods  having  no  notice 
of  any  charter-party  unm  after  the  goods  had 
been  damaged.  Hayn,  Roman  ^  Co,  v.  CuUir 
ford,  755 

The  exceptive  clause  in  a  bill  of  lading  was  as 
follows :— **  The  act  of  God,  the  Queen's  enemws, 
pirates,  robbero,  restraints  of  princes,  vermin, 
jettison,  barratry  and  collision,  fire  on  board  or 
on  shore,  and  all  accidents,  loss  and  damage  of 
whatsoever  nature  or  kind,  and^however  occa- 
sioned from  machinery,  boilers,  steam  and  steam 
navigation,  or  fh>m  perils  of  the  sea  or  rivers,  or 
from  any  act,  neglect  or  default  whatsoever  of 
the  pilot,  master  or  mariners  in  navigating  the 
ship ;  the  owners  of  the  ship  being  in  no  way 
liable  for  any  of  the  oonequences  of  the  causes 
above  excepted ;  and  it  being  agreed  that  the 
captain,  ofacera  and  crew  of  the  vessel  m  the 
transmission  of  the  goods  as  between  the 
shippero,  owner  or  consignee  thereof^  and  the 
ship  and  shipowner  be  considered  the  servants 
of  such  shipper,  owner  or  consignee " : — Edd, 
that  damage  from  negligent  stowage  was  not 
within  this  exceptive  clause,  so  as  to  exempt 
the  shipowner  from  liability  for  the  same.  Ibid. 

Bill  of  Sjoa— certificate :  evident  of  regiUrtti^ 
— It  is  incumbent  on  a  claimant,  nnier  a  bili 
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of  sale,  to  shew  that  the  docmnent  filed  is  a 
inie  copy  of  the  original  instrument.  A  certi- 
ficate of  the  registration  of  a  bill  of  sale,  without 
production  of  an  authenticated  or  office  copy 
of  the  bill  of  sale  certified  to  have  been  regis- 
tered, is  not  sufficient.   Halkett  v.  Emmott,  436 

•_  assignment  of  present  and  future  property : 
judgment  creditor\ — ^M.  assigned  to  plaintiff 
all  the  machinery,  plant,  &c.,  upon  certain 
leasehold  premises,  comprising  a  sugar  refinery, 
warehouse  and  other  offices,  as  well  as  the 
machinery,  plant,  &c.,  •'which  shall  hereafter 
be  upon  the  said  premises,''  for  securing  a  sum 
of  monej^  and  interest.  The  assignment  was 
duly  registered  under  the  Bills  of  Sale  Act. 
The  interest  due  under  the  above-mentioned 
security  being  in  arrear  plaintiff  obtained  judg- 
ment of  recovery  of  the  premises ;  prior,  how- 
ever, to  the  writ  of  possession  being  delivered 
to  the  Sheriff,  the  latter  had  seized  a  consider- 
able amount  of  machinery  and  fixtures,  used 
in  connection  with  the  sugar  refinery,  but 
acquired  subsequently  to  the  deed,  under  a  writ 
of  fi.  fa.  issued  by  defendants  upon  a  judgment 
obtained  against  M.,  who  was  then  in  possession 
of  the  premises  and  of  the  property  seized, — 
Held  (on  the  authority  of  HoUrovd  v.  Marshall, 
23  Law  J.  Rep.  Chanc.  193),  that  as  the  as- 
signment to  plaintiff,  though  of  after  acquired 
property,  was  absolute,  and  not  a  mere  agree- 
ment to  assign,  and  as  the  goods  were  suffi- 
ciently specific  to  make  the  assignment  opera- 
tive in  equity,  plaintiff  was  entitled  to  the  pro- 
perty seized  as  against  defendants.  Leatnam 
V.  Amor,  681 

— -  description  of  residence  of  attesting  ivUness] — 
The  attestation  to  a  bill  of  sale  correctly  de- 
scribed the  witness  as  **  Solicitor,  Blooinfield 
Street,  in  the  City  of  London."  In  the  affi- 
davit the  witness,  describing  himself  as  "  Soli- 
citor, of  16,  Bloomfield  Street,  in  the  City  of 
London,'*  proceeded  to  state  that  he  "  resided  " 
at  "  Chrove  House,  Acton,  in  the  City  of  Lon- 
don." His  residence  was  in  fact  at  Grove 
House,  Acton,  Middlesex.  There  were  three 
places  called  Acton  in  England,  none  of  them 
being  in  the  City  of  London  :—Held,  a  sufficient 
description  of  the  residence  of  the  attesting 
witness,  it  being  one  which,  though  inaccurate, 
would,  coupled  with  the  description  in  the  bill 
of  sale,  enable  a  person  of  ordinary  intelligence 
to  condude  that  the  suburban  Acton  must  be 
the  place  of  residence  of  a  solicitor  carrying  on 
business  in  the  City  of  London.  Blount  v. 
Harris,  596 

—  See  Bankruptcy.    Sale  of  goods. 

BoBoroH  Fund— Municipal  Corporations  Act: 
fines  made  "  p^ble  to  her  majesty  "  by  subse- 
quent Act,  i%e  Attorney-General  v.  Moore 
(App.)  (M.C.  103),  487 


Bbbach  of  Pbohisk.    See  In&nt. 

Byb-laws.  See  Local  Qovemment  Act.  Public 
Health  Act.    Railway  Company. 

C/  KamBr^luU>iliiy  of  as  insurer  for  passenger's 
l^g<fg^'  negligence] — ^Railway  companies  are 
not  insurers  of  that  portion  of  a  passenger^s 
luggage  which  is,  at  his  request  or  with  his  con- 
sent, placed  in  the  same  carriage  in  which  he 
travels  or  is  about  to  travel;  but  they  are 
liable  for  loss  or  iiyury  to  it  caused  by  their 
negligence.  Berghdm  v.  Great  Eastern  Bail,  Co, 
(App.),  318 

"paintings:**   carpet  patterns] — The  word 

"paintings  in  the  Carriers  Act  means  articles 
of  artistic  value  as  paintings.  Models  and 
working  designs  for  carpets  and  rags,  painted 
by  hand  and  skilfully  designed,  but  of  value 
in  the  carpet  trade  only,  are  not  wiUun  the 
class  designated.  Woodward  v.  London  tmd 
North  Western  Bail.  Co.,  268 


— —  See  Railway  and  Canal  Traffic  Act. 

Chabteb-fabtt  —  construction:  time:  despatch 
money  for  all  time  saved] — Under  the  terms 
of  a  charter-party,  cargo  was  to  be  shipped 
at  the  rate  of  200  tons  per  running  day,  and 
to  be  discharged  as  fast  as  ship  could  deliver, 
not  exceeding  200  tons  per  working  day.  De- 
murrage, if  any,  at  the  rate  of  20s,  per  hour, 
except  in  certain  cases,  and  despatch-money  10s. 
per  hour  on  any  time  saved  in  loading  or  dis- 
charging. Ship  to  load  and  discharge  by  night 
and  by  day,  and  as  rapidly  as  possible  when 
required  by  shippers,  consignees  or  charterers : 
— Held,  that,  according  to  the  trae  meaning  of 
the  charter  party,  despatch-money  was  payable 
for  every  hour  saved  during  the  whole  twenty- 
four  hours,  and  not  merely  in  respect  of  a 
working  day  of  twelve  hours.  Laing  v.  Hoi- 
luHxy  (App.),  612 

.^.^  warranty  of  class :  cancellation  of  certificate 
of  classification  after  chaHer] — ^Plaintiffii  char- 
tered a  ship  to  defendants.  The  charter-party 
was  headed  *'A.  1}  on  the  record  of  the 
American  and  foreign  shipping  book,"  and  in 
the  body  of  the  document  she  was  described 
as  "  classed  as  above."  At  the  time  of  char- 
tering she  was  actuall  v  so  classed,  but  afterwards 
and  before  loading  she  was  found  to  have  been 
wrongly  classed,  and  her  certificate  of  classi- 
fication was  cancelled.  Defendants  thereupon 
refused  to  \o^'.—Hdd,  that  there  had  been 
no  breach  of  warrant  on  the  plaintifb*  part, 
and  that  defendants  were  bound  to  load  in 
accordance  with  the  charter.  French  ^  Son  v. 
Newgass  #  Co,  (App.),  361 

-— »  See  Bill  of  Lading. 
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Chosb  in  Action.    See  Assigoinent* 
Clhrot.    See  Public  Worship  Begalation  Act. 

CoicPANT — voting  at  meetings :  demand  of  poll : 
proxies :  election  of  director :  mandamus]  —Where 
by  the  articles  of  association  of  a  company  regis- 
tered onder  the  Companies  Act,  it  vas  provided, 
that  at  every  meeting  all  questions  should  be  de- 
cided by  the  result  of  a  show  of  hands,  unless 
immediately  upon  such  show  of  hands  a  poll  be 
duly  demanded  by  shareholders  qualified  to 
vote,  and  holding  in  the  aggregate  2,000  shares 
or  more, — Held,  that  the  shareholders  demand- 
ing a  poll  must  themselves  hold  the  requisite 
number  of  shares,  and  that  it  is  not  enough 
that  by  the  possession  of  proxies  they  represent 
that  number.  B.  v.  I%e  Government  Stock 
Investment  Co.,  478 

Where  a  poll  illegally  demanded  has  resulted  in 
the  defwt  of  the  candidate  for  directorship  who 
had  obtained  the  show  of  hands  at  the  meeting, 
mandamus  will  lie  to  admit  him  to  the  office, 
notwithstanding  its  assumption  and  occupation 
by  the  candidate  victorious  on  the  polling. 
Ibid. 

_.  liability  qf  directors  for  fraudulent  pros- 
pectus issued  by  agent] — Defendants  were  di- 
rectors of  an  iron  ore  mining  company,  which 
was  compelled  to  cease  working  for  want  of  funds. 
Subsequently  money  was  advanced  by  the  defen- 
dants, with  the  exception  of  defendant  Bell,  and 
a  small  quantity  of  ore  was  raised.  At  an  annual 
general  meeting  of  the  company  the  directors 
were  authorised  to  raise  money  on  debentures, 
and  at  subsequent  meetings  of  the  directors  it 
was  agreed,  in  the  absence  of  Bell  and  without 
his  knowledge,  that  the  advance  should  be 
repaid  out  of  the  proceeds  of  the  debentures, 
and,  with  the  concurrence  of  Bell,  that  the  se- 
cretary should  employ  brokers  to  place  the  de- 
bentures. The  brokers  for  this  purpose  issued 
a  prospectus  containing  unauthorised  fraudu- 
lent statements.  Pl^ntiff,  on  the  faith  of 
these  statements,  purchased  debentures,  and 
the  money  was  devoted  to  the  repayment  of  the 
advances.  The  company  was  subsequently  wound 
up,  and  plaintiff  having  brought  an  action  to 
recover  his  purchase  money, — Held,  by  Cock- 
BUBN,  L.C.J.,  Bbamwbll,  L.J.,  and  Bbntt, 
LJ.,  dissentients  Cotton,  L.J.,  that  Bell  was 
not  liable  to  the  plaintiff  Weir  v.  Bell  (App.), 
704 

—  See  Bailway  Company.  Telegraph  Company. 

CoHPKNSATiON.  See  Highway.  Lands  Clauses 
Consolidation  Aet.    Telegraph  Company. 

CoKFOSiTioN.    See  Debtor  and  Creditor. 

CoMPULSOBT  Refbbbncb.    See  Arbitration. 


Contagious  Disbasbs  (Anixals)  Act— Order  of 
Council :  transit  of  animals :  vessel  oooTeTiog 
sheep  from  Ireland:  jurisdiction  of  justioei: 
appeal.    Muir  v.  Hore  (M.C.  17)  99 

CoyTRKct— corporation  bv  statute  for  pubUc  pur- 
poses :  contract  not  under  sealj—Bj  sectioii  85 
of  the  Public  Health  Act,  1848  (11  &  12  Vict 
c.  63),  every  contract  by  the  local  Board  of 
Health,  whereof  the  value  exceeds  102^,  and 
by  section  174  of  the  Public  Health  Act,  1876 
(38  &  39  Vict  c.  55),  every  contract  by  an 
urban  authority,  whereof  the  value  exceedi 
50/.,  shall  be  in  writing  and  sealed  with  the 
seal  of  such  board  or  authority  as  the  case 
may  be.  The  defendants  who  were  a  local  board 
wiUiin  section  85  of  the  Act  of  1848,  and  aa 
urban  authority  within  the  meaning  of  sectioD 
174  of  the  Act  of  1875,  were  found  by  a  jury 
to  have  authorised  their  surveyor  to  employ 
the  plaintiff^  an  architect,  to  prepare  certain 
plans  for  offices  they  intended  to  erect,  but 
which  they  did  not  erect,  and  to  have  ratified 
the  act  of  their  surveyor  in  procuring  them,  and 
such  offices  were  found  also  by  the  iuiy  to  be 
necessary  for  the  purposes  of  the  defendants, 
and  the  ^ans  necessary  for  the  erection  of  the 
offices.  The  plans  were  ordered  when  the  Pub* 
lie  Health  Act,  1848,  was  in  force,  but  were 
not  finished  until  that  Act  had  been  replaced 
by  the  Act  of  1875.  There  was  no  contract 
under  seal  with  the  plaintiff,  nor  ratification 
under  seal  of  any  contract  with  bim,  and  the 
value  of  the  .work  done  exceeded  501.  i—Held, 
that  as  the  enactments  requiring  a  seal  were 
compulsory  and  not  merely  directory,  and  bad 
not  been  complied  with,  the  defendants  were  not 
liable  to  pay  for  the  plans,  notwithstanding 
the  findings  of  the  jury.  Hunt  v.  7^  WMU' 
don  Local  Board,  540 

master  and  servant :  agreement  in  fraud  of  a 

third  party  :  absence  qf  damage] — An  agreement 
made  with  the  purpose  of  aoing  something 
which  is  calculated  to  defraud  or  iigure  a  third 
party  is  illegal  and  void  as  between  the  parties 
to  it;  and  it  makes  no  difference  that  no 
damage  has  in  fact  been  sustained  ^y  *^ 
third  party.  Harrington  v.  The  Victoria  Graving 
Dock  Co.,  594 

—  See  Assignment.  Bill  of  Lading.  Damages. 
Letters  of  Credit. 

CopYfiioHT.    See  Dramatic  Copyright  Act. 

CoRPOBATiON  —  common  informer  :  "  person  or 
persons" :  action  for  penalties] — A  corporation 
cannot  sue  for  penalties  as  a  common  in- 
former unless  expressly  authorised  by  statute. 
Where,  therefore,  bv  a  private  Aet  penalttet 
were  imposed  for  selling  one  sort  of  coal  for 
another  within  twenty-five  miles  of  the  General 
Post  Office,  and  the  penalty  was  xeeoveraUe 
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by  the  **  person  or  persons  who  shall  inform  or 
sue  for  the  same/' — Held,  that  plaintiffs,  -who 
were  a  corporation,  could  not  sue  ror  the  penalty. 
Gnardiana  of  St,  LeofMrtTs,  Shoreditohy  v. 
FranMin,  727 

Costs — county  courts  act,  1867:  *^  action  founded 
on  contract"  or  "founded  on  tort"] — In  an 
action  against  carriers  for  loss  of  goods  by 
delivery  to  an  insolyent  purchaser  contrary  to 
notice  given  by  plaintiff  in  exercise  of  the  right 
of  stoppage  ^  transitu,  plaintiff  recovered  12/. 
Upon  objection  that  plaintiff  was  disentitled 
to  costs  by  the  County  Courts  Act,  1867»  s.  5, 
— Hdd,  that  this  was  an  action  "founded  on 
tort'*  within  the  meaning  of  the  section,  and 
that  plaintiff  was  therefore  entitled  to  costs. 
Pontifex  v.  Midland  Sail,  Co.,  28 

detinue :  contract  or  tort] — Detinue  is  an 
action  of  tort  within  the  County  Courts  Act, 
1867  (80  &  31  Vict.  c.  142),  s.  6.  Bryant  v. 
Herbert,  670 
Plaintiflb  delivered  to  defendant  a  picture  in 
order  that  defendant  might  determine  whether 
it  was  a  genuine  picture  painted  by  himself  or 
not  Defendant  having  come  to  the  conclusion 
that  the  picture  was  not  genuine,  refused  to  p;ive 
it  back  to  plaintiff  except  upon  conditions 
to  which  plaindfib  would  not  agree.  In  an 
action  brought  for  thewrongfal  detention  of  the 
pictures,  plaintifib  obtained  a  verdict  for.  10/., 
the  value  of  the  picture,  and  l«.-as  damages  for 
its  detention.  The  Judge  at  the  trial  refoised  to 
make  any  order  for  the  delivery  up  of  the  pic- 
ture, and  made  no  order  as  to  costs: — Held 
(overruling  the  decision  below,  354),  that  the 
plaintiffs  were  not  deprived  of  their  costs  by 
30  &  31  Vict.  c.  142.  s.  6.    Ibid. 

of   cowUer-cUnm] — The  provisions  of  the 

County  Courts  Act,  1867,  denying  costs  in  an 
action  in  the  Superior  Court  where  a  minimum 
is  not  recovered,  do  not  apply  to  a  defendant 
recovering  on  a  counter-daun.  Blake  v.  Ap- 
pleyard,  407 

..-^^puUic  health  act,  1875:  compulse/ 
taking  cf  lands  :  assessment  of  con^pensation  : 
costs  cf  arbitration]  —An  arbitration  held  for  the 
assessment  of  compensation  in  respect  of  lands 
taken  compulsorily  by  a  local  board  by  virtue 
of  the  powers  of  the  Public  Health  Act,  1875, 
18  not  an  arbitration  under  that  Act  within  sec- 
tions 179  and  180,  but  is  regulated  by  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Acts 
incorporated  by  section  1 76.  The  costs  of  such 
arbitration  are,  therefore,  not  in  the  discretion 
of  the  arbitrator.    Ex  parte  Raider,  660 

costs  to  follow  the  event :  verdict  on  second 

trial :  costs  of  previous  trial] — Where  plaintiff 
recovers  a  verdict,  and  a  new  trial  is  ordered  on 


the  ground  of  excessive  damages,  in  which  new 
trial  plaintiff  again  obtains  a  verdict  in  his 
favour,  the  second  verdict  is  the  "  event,"  within 
the  meaning  of  Order  LV.,  which  the  costs 
of  the  whole  action  are  to  follow,  including  the 
costs  of  the  abortive  first  trial.  Fidd  v.  Oreat 
Northern  Rail.  Co.,  662 


^-.  in  action  for  collision  of  ships, 
tice. 


SeePrac- 


-—  Judgment  for  costs  in  House  of  Lords.    See 
Action. 

— -  See  Practice.    Taxation  of  Costs.    Security 
for  costs. 


Couimni  Claim.    See  Pleading.    Set-off. 

CouwTT  CovBT — cause  sent  for  trial:  new  trial: 
right  to  trial  6Wwfy]— Where  a  cause  ordered 
under  19  &  20  Vict,  c  108.  s.  26,  to  be  tried  in 
a  County  Court,  has  been  tried  there  accord- 
ingly, and  afterwards  a  new  trial  has  been 
oidered,  either  party  has  a  right  to  require  a 
juiy  on  the  second  trial,  notwithstanding  the 
order  for  the  second  trial  does  not  direct  how 
the  cause  shall  be  tried,  and  the  first  trial  was 
by  the  Judge  without  a  jury.  Ford  v.  Tay- 
lor, 116 

—  action  ordered  to  be  tried  in  the  county  court 
where  claim  reduced  below  601.  by  payment  into 
court] — Where  the  claim  indorsea  on  a  writ  in 
an  action  in  the  Superior  Court  is  reduced 
below  60/.  by  a  payment  of  money  into  Court, 
the  action  cannot  be  sent  for  trial  to  the  County 
Court  under  30  &  31  Vict  c.  132.  s.  7.— The 
decision  in  Osborne  r.  Homburg  approved. 
Foster  v.  Usherwood  (App.),  30 


—  See  attachment  of  debts. 
Court.    New  TriaL 


Costs.    Inferior 


CouBT  OF  Afpbal — Jurisdiction  of.    See  Appeal. 

CovKWAHT— to  pay  rates,  &c.  See  Landlord  and 
Tenant,    Mining  Lease.    Specific  Performance. 

Criminal  Information — responsibility  of  pro- 
prietors of  newspapers  for  libel  inserted  5^ 
editor  without  their  knowledge]  ^On  the  trial 
of  a  criminal  information  for  libel  it  was  proved 
on  the  part  of  defendants,  proprietors  of  a  news- 
paper, that  they  had  appointed  a  competent 
editor  to  undertake  the  literary  management 
of  the  paper,  and  that  the  article  in  question 
was  inserted  by  him  without  their  knowledge, 
and  without  any  specific  authority  or  consent 
of  theirs ;  and  it  was  sought  upon  such  evidence 
to  raise  a  defence  under  section   7   of  Lord 
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Campbell's  Aot  (6  &  7  Vict.  c.  96).  The  learned 
Judge  having  ruled  that  upon  proof  of  the 
general  authority  of  the  editor  who  had  in- 
serted the  article,  it  was  not  open  to  defendants 
to  daim  the  protection  of  uie  statute,  and 
having  thereupon  directed  a  verdict  of  gniltv, 
— iSfeW,  by  CocxBUBK,  L.C.J^  and  Lush,  J. 
{dissetUimte  Mhllob,  J.),  that  a  new  trial  ought 
to  be  had  on  the  ground  that  the  section  did 
apply  to  the  case  of  a  libel  published  by  an 
editor  having  admittedly  general  authority; 
and  that  it  was  a  (question  which  ought  to 
have  been  left  to  the  jury  whether  witlun  the 
words  of  exemption  in  that  section  the  defen- 
dants were  criminally  responsible  for  his  act. 
B.  y.  Holbrook,  86 


DiJCAOBS — breach  ofeontract:  improper  repairs  to 
steamer:  consequent  non-empUwment  of  vessel] 
— In  an  action  against  derondants  for  breach 
of  contract  in  improperly  repairing  a  sea-going 
steam  vessel,  plaintiffii  daimed  damages  for  the 
loss  sustainea  by  the  detention  of  the  vessel 
by  reason  of  such  improper  repairs : — Held,  on 
the  authority  of  Hadiey  v.  Baxendale^  that  they 
were  entitled  to  do  so,  the  detention  of  the 
vessel  being  theprobable  result  of  the  breach 
of  contract.  Wilson  v.  General  Iron  Screw 
Colliery  Co,  lAm,,  239 

^-»  See  Easement    Inferior  Court.    Mine. 


Dkbtob  and  Cwsditor— garnishee :  "  debts  owinp 
and  flocrtitii^'*]— Salary,  payable  quarterly,  and 
not  due  until  a  future  date,  is  not  a  debt 
*'  due,  owing  or  accruing,"  and  cannot  be  at- 
tached under  Order  XXIV.  rule  4,  of  the 
County  Court  Bules,  1875. — ^The  observations 
of  WioHTMAK,  J.,  and  Ceompton,  J.,  in  Jones 
V.  T^ompsont  approved  and  followed.  HaU  v. 
Fritchett,  16 


garnishee  order:  daimant:  judge  by  consent 

trgtng  issue  summarilf/] — Where  upon  an  at- 
tadunent,  under  a  garnishee  order  hj  a  judg- 
ment creditor,  of  moneys  due  to  the  judgment 
debtor,  a  third  party  claims  such  moneys  for  a 
debt  due  to  him  from  the  judgment  debtor, 
and  consents  to  a  Judge  at  chambers  deciding 
the  issue  summarily  between  him  and  the  judg- 
ment creditor,  instead  of  asking  under  Order 
XLV.  rule  7*  for  an  issue  to  be  tried  in  the 
usual  way,  such  decision  of  the  Judge  is  final, 
and  cannot  be  appealed  against  by  such  third 
party.    Eade  v.  Winser,  684 

.— .  garnishee  order  :p^fment  qf  debt  bv  cheque  : 
revival  of  debt] — ^Where  a  cheque  has  been 
given  in  satisfaction  of  a  debt,  but  payment  of 
the  draft  has  been  stopped  before  it  nas  been 
cashed,  the  debt  and  the  position  of  the  parties 
in  juit  the  same  as  though  sv^  cheque  had 


never  been  given,  and  the  debt  revives  and  is 
capable  of  being  attached  under  a  garnishee 
order.    Q>hen  y.  Hale,  496 

garnishee  order:  equitable  d^t:  fund  vested 

in  trustees  for  benti/U  of  judgment  debtor  and  third 
party :  form  of  order] — ^Plaintiff  had  recovered 
judgment  against  defendant  in  an  action  of  de- 
tinue which  judgment  still  remained  unsatisfied. 
Defendant,  under  the  will  of  her  deceased  hus- 
band, was  entitled  to  an  annuity  for  the  main- 
tonance  of  herself  and  her  infant  son  :—HM, 
that  the  annuity  was  attachable  in  the  hands  of 
the  trustees  in  whom  it  was  vested,  subject  to 
an  enquiiy  as  to  the  proportion  to  be  allowed 
for  the  maintonance  of  the  son.  Nash  i 
Pease,  766 

-■^^^  garnishee :  pwrneni  under  compulsion  of 
law:  protection  from  payment  a  second  ttae^— 
Plaintiff  having  recovered  judgment  against 
defendant  for  18/.,  and  defendant  having  le- 
covered  judgment  against  B.  for  44/.,  plaintiff 
obtained  an  order,  attaching  B/s  debt,  together 
with  a  summons,  calling  on  B.  to  shew  cause 
why  he  should  not  pay  to  plaintiff  18/.  of  the 
amount  of  the  debt  due  to  defendant.  After- 
wards, and  before  the  return  of  the  summoni, 
defenduit  taxed  his  costs  as  against  B.,  and 
the  same  day  issued  a  fi,  fa.  under  which  the 
sheriff  took  possession  of  the  goods  of  K  who 
gave  notice  to  the  sheriff  of  the  summons,  and 
offered  to  pay  the  sheriff  the  debt  due  to  the 
defendant,  less  the  amount  due  to  the  plaintiff. 
This  the  sheriff  refused  to  accept,  and  insisted 
on  being  paid  the  whole  amount  for  which  ex- 
ecution was  levied.  Whereupon  B.  paid  the 
whole  amount  tmder  protest: — Held,  that  R 
having  been  compelled  by  process  of  law  to  pay 
the  debt  to  the  sheriff,  could  not  be  called 
upon  to  pay  it  a  second  time  to  the  plaintiff 
TMmbuU  Y.  Bobertson,  294 

^^^^  composition:  continaent  debt  omitted  from 
debtor's  statement:  creditor's  riahi  of  actum}- 
The  appellant  entered  into  a  bailbond  jdntlj 
with  another  on  behalf  of  the  appellant  lot 
the  payment  of  any  damages  and  costs  which 
might  be  awarded  in  a  suit  then  pending  in 
the  Admiralty  Court  The  appellant  having 
become  insolvent,  presented  a  petition  under 
the  Bankruptcy  Act,  1869,  for  liquidation  hj 
arrangement  or  composition.  He  inserted  in 
his  statement  the  name  and  address  of  the 
respondent  as  creditor  in  respect  of  a  certain 
sum  not  connected  with  the  bailbond,  but  the 
statement  did  not  contain  any  mention  of  the 
contingent  liability  on  the  bailbond.  The 
respondent  claimed  a  larger  sum  in  re^>eet 
of  the  inserted  debt,  and  the  statement  vai 
amended  accordingly.  The  respondent  raoved 
for  and  received  a  composition  on  this  debt,  but 
no  composition  was  paid  to  him  in  respect  of 
the  liability  on  the  bailbond.  SubeeauentJy 
the  suit  in  the  Admiralty  Court  was  decidad 
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agunst  the  appellant,  and,  on  his  default,  the 
respondent  had  to  pay  the  amount  secured  by 
the  bailbond : — Held  (afiftrming  the  decision  of 
the  Court  of  Appeal,  46  Law  J.  Rep.  729, 
dubitanU  Lobd  Gordon),  that  the  respondent 
was  not  bound  by  the  composition  proceedings 
in  respect  of  the  contingent  debt,  and  that  he 
was  entitled  to  recover  what  he  had  paid  under 
the  bailbond.    Breslatter  v.  Brown  (H.L.),  729 

Bbfjjcatiom — libel  and  slander :  malice:  privi- 
leaed  occanonl—ljii  an  action  of  defi&mation, 
where  the  Judge  has  ruled  that  the  occasion 
on  which  the  d^amatory  matter  was  published 
is  a  privileged  one,  it  is  his  duty  to  direct  the 
jury— That  unless  they  are  satisfied  that  the 
fedendant  did  not  use  the  occasion  for  the 
reason  which  conferred  the  privilege,  but  for 
some  indirect  reason  or  motive,  they  must  find 
for  the  defendant,— That  the  burden  of  proof  of 
the  existence  of  such  indirect  reason  or  motive  is 
on  the  plaintiff, — That  where  the  direct  motive 
suggested  by  the  plaintiff  is  malice,  he  must 
shew  the  existence  of  actual  malice,  t.  f.,  a 
wrong  feeling ;  and  it  is  not  enough  to  shew 
that  the  defendant  acted  unreasonably,  or  with- 
out just  cause  or  excuse.     Clark  v.  Molyneux 


^  (App.),  280 

A  defamatoiy  commumcation  made  by  a  clergy- 
man to  his  curate,  for  the  purpose  of  obtaining 
his  advice  as  to  the  course  to  be  pursued  by 
him  in  an  ecelesiastical  matter,  is  privileged. 
— &  heldjaeT  Brbtt,  L.J.,  and  Cotton,  L.J., 
dubitante  Bramwell,  L.J.    Ibid. 

""^privilege:  report  of  ex  parte  proceedings 
before  a  magistrate  m  a  potiee  court :  juris- 
d%etion\—ThQ  rule  that  the  publication  of  a 
fair  and  correct  report  of  proceedings  takins 
place  in  a  public  Court  of  Justice  is  privile^fed, 
extends  to  proceedings  taking  place  publicly 
before  a  magistrate,  though  such  proceedings 
consist  of  an  ex  parte  application  for  a  criminal 
summons,  terminating  in  the  refusal  by  the 
magistrate  to  proceed  with  the  charge  on  the 
sround  that  on  the  facts  stated  he  had  no  juris- 
diction.    UsiU  V.  Hales,  823 

Three  men  who  had  been  employed  by  the  plain- 
tifl^  a  civil  engineer,  in  the  construction  of  a 
railway,  appli^  to  a  ma^trate  in  open  Court 
for  criminal  process  against  plaintiff,  alleging, 
that  as  the^  had  not  been  paid  their  wages, 
while  plaintiff  had  been  paid,  they  considered 
he  had  been  guilty  of  a  criminal  offence  in  with- 
holding their  monev.  The  magistrate  refused 
the  summons  considering  that  he  had  no  juris- 
diction. Defendants  afterwards  published  a 
report  of  the  proceedings  which  the  jury  found 
was  a  fair  and  correct  report  of  what  occurred : 
— Held,  that  the  report  was  privileged.    Ibid. 

** felon:"  effect  of  undergoing  punishment] 

— In  an  action  of  libel  for  calling  plaintiff  a 
"  felon,"  it  is  no  justification  to  shew  that  plain- 
tiff has  been  convicted  of  felony,  without  shew- 
VoL.  47.— Q.B.,  C.P.  &  ExcH.,  Index. 


ing  that  he  actually  committed  the  felony.  And 
per  Brbtt,  L.J.,  and  Cotton,  LJ".,  it  must  also 
be  shewn  that  the  plaintiff  has  not  undergone 
the  punishment  awarded  to  him  for  his  offence, 
so  as  to  be  purged  tiierefrom.  Legman  v.  Xa- 
timer  (App.),  470 

Dbhitrraob.    See  Bill  of  Lading.    Charter-party. 
Ship  and  Shipping. 


Dbtihub.    See  Costs. 

Discovert.  See  Inspection  of  Documents.  In- 
terrogatories. 

Distress— for  rent.    See  Landlord  and  Tenant. 

Draicatic  Coptrioht  Acts- ryA<  of  representa^ 
tion :  penalties :  assignment  qf  "  London  right  **] 
— ^Plaintiff,  the  author  of  a  drama,  entered  into 
the  following  agreement  with  B.  &  E. : — '*Be- 
ceived  of  Messrs.  R.  &  £.  the  sum  of  75/.  in 
part  payment  of  150/.  for  the  London  right  of  a 
piece  to  be  called  •  Ticket  of  Leave,'  the  residue 
to  be  paid  at  2/.  per  night,  after  the  first 
twenty-five  nights  of  the  representation  of  the 
same.**  In  an  action  against  defendant  for 
representing  the  piece  without  license,  the 
Judge  at  the  trial  having  held  that  the  term 
"  London  right "  meant  the  whole  of  the  plain- 
tiff's right  of  representation  in  London,  and 
that  the  license  was  to  B.  &  E.  and  their 
assigns, — Held,  that  plaintiff  could  bring  no 
action  for  penalties  under  8  &  4  Will  4.  o.  15, 
in  respect  of  representations  in  London,  except 
as  trustee  for  R.  &  E.  or  their  assigns.  Taylor 
V.  NeviUe  (App.),  254 

—  infringement :  materiality  of  part  appro- 
priated: action  referred  to  decision  of  juage: 
explanation  by  judge  of  his  finding] — To  sup- 
port an  action  for  infringement  of  dramatic 
copyright  under  8  &  4  Will.  4.  c.  15.  s.  2,  it 
must  be  proved  that  defendant  has  taken  a 
substantial  and  material  part  of  plaintiff's  pro- 
duction.    Chatterton  v.  Cave  (H.L.),  545 

Where  by  agreement  the  jury  were  discharged 
and  the  cause  submitted  to  the  decision  of  the 
Judge, — Held,  that  on  a  motion  for  a  new  trial 
or  to  take  a  verdict  for  plaintifib,  it  was  com- 
petent for  the  Judge  to  explain  to  the  Court 
the  reasons  and  precise  meaning  of  his  finding. 
Ibid. 

Easement— ^>reMTtp/tv0  easements :  right  to  lateral 
support  for  buildings :  presumption  of  grant 
when  liable  to  be  rebutted^ — Any  presumption 
arising  from  length  of  enjoyment,  as  respects 
the  easement  of  lateral  support  to  buildings  is 
one  which  is  open  to  be  rebutted.  Where  it 
is  established  that  no  grant  of  such  an  easement 
was  ever  made,  and  none  can  be  implied,  the 
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presumption  from  mere  enjoTment  fails;  and 
where  the  easement  claimed  is  such  tiat  the 
servient  owner,  whether  he  knows  of  the  fact 
or  not,  has  no  practical  means  of  resisting  its 
acquisition,  no  presumption  of  a  grant  can  arise. 
Angus  and  Co.  t.  Dalton  and  the  Commis- 
sioners  of  Her  Majesttfs  Works  and  Public  Build- 
ingSf  163 
One  of  two  adjoining  houses  having  been,  twenty- 
seven  years  before  the  accident,  altered  in- 
ternally by  plaintiflfe  so  as  to  be  made  to  rest 
chiefly  on  a  pillar  built  on  the  edge  of  their 
land  and  contiguous  to  that  on  which  the  ad- 
joining house  of  defendants  stood,  fell  down 
when  excavations  were  made  by  defendants  on 
the  site  of  their  house  which  they  had  pulled 
down,  and  by  reason  of  the  pillar  being  de- 
prived of  the  lateral  support  previously  afforded 
by  the  soil  under  the  ac^joming  house  of  de- 
fendants. In  an  action  by  plaintiffs  to  recover 
damages  for  the  loss  caused  by  the  fall  of 
their  house  under  the  above  circumstances, — 
ffdd,  by  CocKBTmN,  L.C.J.,  and  Mbllob,  J. 
{dissentients  Lxtsh,  J,),  that  the  mere  enjoyment 
of  the  lateral  support  for  the  twenty-seven 
years  did  not  give  to  the  plaintiffi  a  right  to 
such  support  as  against  the  ac^oining  owner,  no 
grant  having  been  made  or  assent  given,  and 
none  being  to  be  implied.  Bv  Lush,  J. — ^That 
the  house  of  the  jdaintiflfe  had  acquired  the 
status  of  an  ancient  building ;  and  as  mere 
absence  of  assent  will  not  prevent  a  right  to 
support  being  acquired,  the  defendants  were 
responsible  for  the  whole  of  the  damage  done, 
of  which  the  excavation  made  was  Uie  sole  cause. 
Ibid. 

FiAaimpffT  (continued)— 4Met«9i<  Hghis :  right 
not  limited  by  the  purpose  fir  wkieh  ^ht 
aetuaUg  used:  measure  of  damaaes]~-yfheTe 
the  access  of  light  to  ancient  windows  is  in- 
terfered with,  the  measure  of  damases  is  the 
diminished  value  of  the  premises,  ha\nng  regard 
to  any  purpose  to  which  they  may  reasonably 
be  put.  The  right  of  the  owner  of  the  domi- 
nant tenement  is  to  the  quantum  of  light  which 
has  always  entered  the  windows  without 
reference  to  the  purpose  for  which  it  has  been 
used.  Martin  v.  Ooble  dissented  from.  Moore 
T.  SaU,  834 


EwcrpttHT.     See  Landlord  and  Tenant 
oovaiy  of  Land. 


Re- 


SLBMBifTABT  EDUCATION  AoT— Application  for 
formation  of  School  Board:  voting  at  preli- 
minary meeting:  personation :  rules  ultra  vires, 
B,  V.  Sankey  (M.C.  96),  683 

EtTOFPSL.    See  Bill  of  Exchange. 

EviomrcB— stemp  acts:  deed]-^Before  a  deed  can 
be  admitted  in  evidence  it  must  be  proved  to  the 
satia&ction  of  the  Judge  that  the  instrument  is 


duly  stamped,  not  only  at  the  time  of  its  pio- 
duction  but  also  in  accordance  with  the  law  in 
force  at  the  time  when  it  was  first  executed.— 
Gatty  V.  Fry  (46  Law  J.  Rep.  Exch.  605) 
distinguished,     Clarke  v.  Roche,  147 

—  hearsay  :  declaration  aecompanymg  act : 
statement  of  deceased  vendor :  identification  of 
^oofr^y]— Statements  of  a  deceased  vendor, 
made  at  the  time  of  sale  to  indicate  the  pTO- 
perty  sold,  are,  for  the  purpose  of  its  identifica- 
tion, admissible  in  evidence.  Parrott  v.  WatU,  79 

Plaintiff  claimed,  under  a  surrender  of  copyhold 
lands  in  1846,  to  be  in  possession  of  a  certain 
piece  of  waste  land  witnin  the  manor  of  M., 
purchased  by  him  from  B.,  the  then  tenant  in 
possession,  who  was  also  plaintiffs  predecessor 
in  title,  and  the  surrenderor  under  the  deed  of 
surrender.  In  order  to  identify  the  land 
claimed  with  a  parcel  of  land  desoribed  in  the 
deed  of  surrender  as  "  the  common  piece  on  the 
Mind,"  the  plaintiff  stated  that  at  the  time  of 
the  purchase,  B.,  since  deceased,  went  over  the 
land  with  him,  and  pointed  out  to  him  "the 
common  piece  on  the  Mind."  On  objection  to 
this  evidence, — Heldf  that  it  was  admissible,  as 
a  declaration  accompanying  and  explaining  an 
act.    Ibid. 

See  Bill  of  Sale.    Highway. 

ExcisB — License  to  deal  in  plate :  lower  or  hiriier 
rate  of  duty :  article  *'  where  the  gold  shall  be 
of  two  ounces  or  upwards."  Young  v.  Cook 
(M.C.  28),  99 

Wine  merchant :  wine  dealer's  license ;  grocer 

selling  wine  off  premises  without  justioM'  certi- 
ficate. B,  V.  Justices  of  Bristol,  and  Palmer  v. 
Thatcher  (M.C.  64),  272 

Wine  and  spirit  merchant :  retailing  spuits 

without  excise  license:  orders  taken  at  one 
place  and  executed  at  another.  StaUeri  r. 
Marks  (M.C.  91),  620 

ExBCUTOE  DB  SON  ToRT — tntestocy :  eompuUorji 
vacation  of  premises :  removal  of  goods  by  widow 
and  auctioneer  before  ad7ninistration]—B.  was 
manager  of  some  iron  works,  and  as  such  lived 
in  a  house  in  the  neighbourhood.  B.  died 
intestate  and  insolvent  on  the  22nd  of  Jnne, 
1877.  Shortly  after  his  decease  and  before 
letters  of  administration  could  be  taken  out,  the 
widow  was  required  to  vacate  the  premises,  and 
it  became  necessary  to  remove  thefumitnre 
which  belonged  to  the  deceased.  Accoidin^jr, 
part  of  it  was  taken  by  her  to  a  smaller  house, 
and  afterwardspurchased,  and  the  residue  sold 
by  auction.  Tie  proceeds  of  the  auction,  as 
well  as  the  valuation  price  of  the  goods  retained 
by  the  widow,  were  duly  handed  over  to  the 
administrator  afterwards  appoint«d.     Aotaoos 
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haying  been  brought  both  agftiiiet  the  widow 
and  the  auctioneer,  charging  them  respectiyelj 
as  ezecntors  de  son  tortt — Edd^  that  they  were 
not  liable,  on  the  ground  that  there  had  been 
no  wrongfuL  intermeddling  with  the  assets,  or 
dealing  with  them  in  snc£  a  way  as  denoted 
an  usnrpation  of  the  functions  of  an  executor. 
Peters  v.  Leeder;  Same  v.  Borguet,  678 


Factobs  AcT8^-txffent  enirneted  mth  the  pos- 
seeeion  of  goods :  what  amounts  to  an  entrusting  : 
goods  l^t  in  possession  of  vendor  after  sale: 
n^Ugence:  estoppel] — Plaintiff  bought  tobacco 
of  dl,  a  tobacco  merchant  and  broker.  The  to- 
bacco was  left  in  a  bonded  warehouse,  and  the 
dock  warrants  were  left  in  the  possession  of 
H.,  and  no  entry  of  plaintiffs  name  as  owner 
was  made  in  the  books  of  the  dock  company. 
H.  afterwards,  in  fraud  of  plaintiff,  obtained 
advances  by  pledging  the  tobacco  to  the  de- 
fendants, who  took  the  dock  warrants  and  ob- 
tained ft«8h  ones  from  the  dock  company: — 
Held,  that  plaintiff  had  not  entrusted  H.  with 
the  documents  of  title  as  factor  or  agent 
within  6  Geo.  4.  c.  94.  s.  2,  and  that  plaintiff 
had  not  been  guilty  of  such  negligence  in  leav- 
.  ng  the  dock  warrants  in  the  hands  of  H.  as  to 
disentitle  him  to  recover  the  value  of  the 
tobacco  from  the  defendants.  [See  now  Stat. 
40  &  41  Vict,  c  39.1  Johnson  v.  The  CridU 
Lyonaii :  Johnson  v.  mwmenthal  (App.),  241 


Harbotjbs,  &c.,  Glausxs  Act — damage  to  pier  hy 
derelict  vessel :  ovoner's  liability :  act  of  Ood\ — 
Section  74  of  the  Harbours,  Docks  and  Piers 
Act,  1847,  enacts  that  "the  owner  of  every 
vessel  or  float  of  timber  shall  be  answerable  to 
the  undertakers  for  any  damage  done  by  such 
yessel  or  float  of  timber,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbour,  dock 
or  pier,  or  the  quays  or  works  connected  there- 
with; and  the  master  or  person  having  the 
chaige  of  such  vessel  or  float  of  timber,  through 
whose  wilful  act  or  negligence  any  such  damage 
is  done  shall  also  be  liable  to  make  good  the 

same Plrovided  always  that  nothing 

herein  contained  shall  extend  to  impose  any 
liability''  upon  the  owner  when  the  vessel  is  at 
the  time  when  the  damage  is  caused  in  charge 
of  a  compulsory  pilot  A  vessel  was  driven 
aground  by  a  violent  storm,  and  after  the  master 
and  crew  had  been  obliged  to  abandon  her,  was 
forced  by  the  wind  and  waves  against  a  pier, 
whereby  serious  damage  was  occasioned : — Held 
by  the  majority  of  their  Lordships  (affirming 
the  decision  of  the  Court  of  Appeal),  that  the 
owners  of  the  ship  were  not  liable  under  the 
above  section.  River  Weir  Comnnissioners  v. 
Adamson  ^H.L.],  103 

The  exemption  nom  obligation  to  make  good 
losses  or  iiguries  caused  by  the  "act  of  Sod" 
applies  to  liabilities  created  by  section  74  no 
less  than  to  those  existing  before  the  paning 
of  the  Act.    Ibid. 


Falbb  Bkpbbsemtation — sale  of  animals  in  public 
market :  implied  representation  of  freedom  from 
infectious  disease] — Defendant  sent  pigs,  in- 
fected with  a  contagious  disease,  for  sale  to  a 
public  market  (which  is  an  offence  under  sec- 
tion 67  of  the  Contagious  Diseases  (Animals) 
Act,  1869).  The  plaintiff  bought  the  pigs, 
which  infected  other  pigs  in  his  possession, 
causing  him  great  loss  and  expense.  In  an 
action  for  breach  of  warranty  and  false  repre- 
sentation,— Held  (reversing  the  decision  of  the 
Queen's  Bench  Division),  that  the  mere  act  of 
exposing  the  pigs  for  sale  in  a  public  market 
was  no  evidence  of  an  implied  representation 
by  the  defendant  that  they  were  free  from  in- 
fection, or  that  he  did  not  know  them  to  be 
infected.     Ward  v.  Hobbs  (App.),  90 


FiXTUBBS — Removal  of.  See  Landlord  and  Tenant. 


Game — Taking  during  fence  months.     Wat  kins  v. 
Price  (M.C.  1),  79 


Gaming.    See  License  and  Licenning  Acts. 
Garkishbb  Obbkr.    See  Debtor  and  Creditor. 
Grant— When  implied.    See  E>isemont. 


HiOBWAY — right  to  let  adjacent  strips  for  pariure : 
vesting  of  streets  in  urban  authority:  private 
way:  possession  against  wrong-doer j — By  the 
Public  Health  Act,  1876,  highways  (not  being 
turnpike  roads)  are,  in  urban  districts,  vested 
in  and  put  under  the  control  of  the  urban 
authority  for  the  district,  which  in  some  places 
is  the  local  board.  In  1771  the  Commissioners, 
under  an  Enclosure  Act,  set  out  £.  and  C.  as 
private  roads.  In  1818  £.  became  a  public 
road,  and  as  such  has  since  been  repaired  by 
the  parish.  C.  has  always  continuea  to  be  a 
private  way.  Until  1863  the  surveyor  of  high- 
ways, and  subsequently  the  local  board  (to 
whom  the  office  of  surveyors  of  highways  was 
then  transferred,  and  who  in  1875  became  the 
urban  authority  for  the  district  under  the 
Public  Health  Act),  were  accustomed,  year  by 
year,  to  let  the  right  of  pasturage  on  the  sides 
of  E.  and  C,  though  several  persons  in  the 
neighbourhood  had  insisted  on  the  ri^t  to  put 
cattle  in  both  places  without  making  any  pay- 
ment. In  February,  1876,  the  local  board  let 
to  plaintiff  the  right  of  herbage  on  the  sides  of 
both  E.  and  C.  for  a  term,  notwithstanding 
which  defendant  insisted,  during  the  continu- 
ance of  the  term,  on  turning  out  his  ^cattle  to 
graze  on  the  sides  of  both  roads.  Plaintiff 
thereupon  brought  an  action  for  trespass  against 
the  defendant  :-~£fe^,  that  the  action  was 
maintainable  so  far  as  related  to  the  sides  of 
E.,  which,    by  virtue  of  section  140  of  tho 
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Public  Health  Act,  1876,  had  become  vested  in 
the  local  board  in  such  a  way  as  to  confer  the 
right  of  pasture ;  but  that  the  plaintiff*  s  claim 
fj&iled  as  regarded  C,  the  local  board  having  no 
title,  and  there  being  no  such  actual  or  conclusive 
possession  on  the  part  of  plaintiff  as  would 
enable  him  to  maintain  an  action  for  trespass 
against  the  defendant.  Coverdale  v.  Charlton^  446 


Highway  (continued) — damage  occasioned  by 
raising  toad :  povoers  qf  local  boards  to  under- 
take repairs  of  parts  oj  turnpike  roads] — A 
local  board  having  been  constituted  in  a  dis- 
trict through  which  a  turnpike  road  and 
footpath  passed,  an  agreement  was*  entered 
into  between  the  board  and  the  turnpike 
trustees  that  the  former  should  take  upon 
themselves  the  repair  of  the  footpath  within 
their  district.  Afterwards  a  further  agreement 
was  entered  into  by  which  the  trustees  under- 
took to  raise  a  certain  part  of  the  carriage  way 
and  the  board  the  corresponding  part  of  the 
footpath.  The  necessary  result  of  raising  the 
footpath  was  to  occasion  damage  to  the  plain- 
tiff's house,  who  thereupon  claimed  to  be  en- 
titled to  compensation  from  the  board  under 
section  144  of  the  Public  Health  Act,  1848. 
That  Act,  which  by  section  68  ve^ts  other  high- 
ways in  local  -boards,  and  authorises  them  to 
"alter  such  highways  as  and  when  occasion 
may  require,"  and  by  section  144  directs  that 
they  *'  shall  make  compensation  to  all  persons 
sustaining  any  damage  by  reason  of  the  exercise 
of  any  of  the  powers  of  the  Act,"  excludes  by  sec- 
tion 2  turnpike  roads  from  their  jurisdiction. 
The  Local  Government  Act,  1858,  however,  au- 
thorises a  "  local  board"  by  agreement  with  the 
trustees  of  any  turnpike  road  to  take  upon 
themselves  the  maintenance,  repair,  cleansing 
or  watering  of  any  such  road  or  of  any  part  of 
the  said  road.  By  the  Public  Health  Act 
Amendment  Act,  15  &  16  Vict.  c.  42,  it  is 
enacted  that  highway  in  the  above  68th  section 
of  the  principal  Act  shall  mean  "  any  highway 
repairable  by  the  inhabitants."  The  question 
whether  the  plaintiff  was  entitled  to  compensa- 
tion imder  section  144  of  the  Public  Health 
Act,  1848,  as  a  person  sustaining  damage  by  the 
exercise  by  the  local  board,  the  defendants,  of  the 
powers  of  the  Act,  having  been  raised  by 
special  case  setting  out  the  above  facts, — Held, 
that  even  assuming  the  agreement  between  the 
local  board  and  the  trustees  to  be  one  within 
section  41  of  the  Local  Government  Act,  1858, 
the  rights  and  liabilities  undertaken  by  the 
board  could  only  be  commensurate  with  those 
of  the  trustees ;  and  there  being  no  provision 
in  the  Turnpike  Acts  for  obtaining  compensa- 
tion in  such  case  from  the  trustees,  the  de- 
fendants were  not  liable.  But  semble,  that  an 
agreement  for  a  longitudinal  division  of  any 
part  of  a  road  is  not  authorised  by  section  41 
of  the  Local  Government  Act,  1858,  which  con- 
templates the  transfer  of  a  complete  portion 
of  a  highway  from  one  jurisdiction  to  another. 


not  the  introduction  of  a  double  lurisdictioii 
into  the  same  area.  The  raising  the  footpath, 
therefore,  by  the  defendants  not  having  been 
authorised  by  the  Acts,  could  not  be  the  sub- 
ject of  compensation  under  the  Acts,  but  might 
render  the  defendants  liable  in  an  action  at  the 
suit  of  any  person  damaged  by  it  Nutter  t. 
The  Accrington  Local  Board  of  Health,  521 

-— —  Locomotive  engines  on  roads :  wheels :  width 
of  bearing  surface.  Body  v.  Jeffery  (M.C.  69), 
353 


Turnpike  Act :  roads  authorised  to  be  made 

by  trustees  under  private  Act:  completion  of 
part  of  roads:  application  for  contribution  to- 
wards maintenance  out  of  highway  rate.  E,  v. 
French  (M.C.  74),  472 


dings  before  justices  for  non-payment 
of  rate :  production  of  rate  book :  proof  of  pub- 
lication.   Bird  V.  Jdcock  (M.C.  123),  759 


See  Negligence. 

HusBAin)  AND  WiFB— divorce  stiit  by  wtfe:  costs 
of  suit :  necessaries'] — ^Where  a  suit  has  been 
reasonably  instituted  in  the  Divorce  Court  by 
a  wife  against  her  husband  for  a  divorce,  on 
the  ground  of  cruelty  and  adultery,  the  husband 
is  liable  to  the  wife's  solicitor  for  the  fiur  and 
reasonable  costs,  as  between  solicitor  and  client, 
which  have  been  incurred  in  the  prosecution  of 
SQch  suit,  although  they  may  be  costs  which 
the  Registrar  of  die  Divorce  Court  has  disal- 
lowed in  taxing  the  wife's  costs  of  such  suit,  as 
between  party  and  party.  Ottaway  v.  JSanulton, 
424.    Affirmed  on  appeal,  725 

..^—  separation  by  agreement :  authority  td  pledge 
husband^ s  credit:  inadequacy  <f  wtfe's  income] 
— ^When  a  wife  lives  apart  ftom  her  husband 
under  an  agreement  by  which  she  is  to  receiye 
a  specified  income  for  her  maintenance,  and  is 
not  to  apply  to  him  for  anything  more,  she  has. 
60  long  as  he  fulfils  those  conditions,  no  autho- 
rity to  pledge  his  credit;  nor  can  any  saeb 
authority  be  implied  from  the  alleged  inad- 
equacy of  her  income.  Eastland  v.  Burchell,  500 

charging  separate  property  with  vnf^s  ddtt: 

action  against  wife  alone] — An  action  cannot 
be  brought  against  a  married  woman  without 
joining  her  husband  as  defendant,  though  the 
action  be  brought  only  in  order  to  declare  that 
property  from  her  separate  earnings,  and 
which  had  become  her  separate  property  within 
the  meaning  of  the  Married  Women's  Prc^perty 
Act,  1870  (33  &  34  Vict,  c  93),  might  be  made 
chargeable  with  the  payment  of  a  debt  she  had 
contracted  whilst  living  apart  from  her  husband. 
HaJicocks  j'  Co.  v.  Lablache,  514 
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Ikcomb  Tax— pft>^ :  deduction :  cofuumpUon  qf 
capital :  mines  and  minerala] — ^A  colliery  com- 
pany claimed  to  deduct  in  tneir  assessment  to 
the  income  tax  on  the  profits  of  their  business  a 
sum  for  the  lessening  of  the  quantity  of  coal  in 
their  mines  by  getting  and  selling  the  coal  :— 
HMf  that  they  were  entitled  to  the  deduction, 
haying  regard  to  the  provision  of  29  &  30 
Vict  c  86.  s.  8,  as  to  assessing  certain  concerns 
mentioned  in  schedule  A  according  to  the  rules 
of  schedule  D,  this  being,  in  estimating  *'  the 
balance  of  profits  or  gains**  under  rule  1  of 
case  1  of  schedule  D  (in  5  &  6  Viet.  c.  35.  s. 
100),  a  deduction  proper  to  be  made,  and  not 
prohibited  by  rules  1  and  3  of  case  1,  or  by 
section  169.  Andrew  Knowlea  ^  Sans  {Um.)  y. 
SfAdam,  Surveyor  of  Taxes,  139 

—  See  Revenue. 


Imtaut — hreach  of  promise  of  marriage :  ratifico/' 
cation :  fresh  promise] — A  promise  of  marriage 
is  within  the  In&nts  Belief  Act,  1874  (87  & 
88  Vict  c  62),  which  by  section  2  enacts,  that 
**  no  fiction  shall  be  brought  whereby  to  charge 
any  person  upon  any  promise  made  after  fbll 
age  to  pay  any  debt  contracted  during  in&ncy, 
or  upon  ai^  ratification  made  after  fall  age  of 
any  promise  or  contract  made  during  infancy  whe- 
ther thare  shall  or  shall  not  be  any  new  consider- 
ation for  such  promise  or  ratification  after  full 
age.'*  Therefore  no  action  can  be  brought  for 
the  breach  of  a  promise  of  marriage  made  dur- 
ing in&ncry  notwithstanding  a  ratification  of 
such  ^mise  has  been  made  after  full  age.  Ba- 
tafication  in  such  case  would  have  reference  to 
the  original  promise,  and  therefore  would  not  be 
evidence  of  a  new  or  fresh  promise.  Coxhead  v« 
MuiUs,  761 


is  not  liable  to  inhabited  house  dut^  or  to  in- 
come tax  under  schedule  B,  as  occupier  of  such 
house.    Bent  v.  Roberts,  112 

—  exemption  cf  tenement  "  occupied  for  purposes 
of  traae  only"] — Premises  occupied  for  the 
purpose  of  carrying  on  the  business  of  a  tele- 
graph company  held  (dissentiente  Clbasbt,  B.) 
to  be  premises  occupied  for  the  purposes  of 
trade  within  32  &  33  Vict.  c.  14.  s.  11,  and 
exempt  from  inhabited  house  duty.  The  Char- 
tered  Mercantile  Bank  qf  India  v.  Wilson,  153 

A  building  was  occupied  by  a  bank  and  a  tele- 
graph company  in  such  a  way  that  all  the 
ground-fioorand  basement,  except  the  telegraph 
compfUi/s  entrance  hall,  and  the  basement 
under  it,  were  the  bank*s,  and  the  upper  fioors 
the  telegraph  company's,  but  there  were  doors 
between  the  telegraph  company's  entrance  hall 
and  the  bank's  lobby,  which  were  open  during 
banking  hours  to  give  a  second  access  to  the 
telegraph  company's  premises,  and  a  care-taker 
lived  on  the  third  fioor  to  protect  the  entire 
building : — Held,  to  be  a  dwelling-house  within 
the  Inhabited  House  Duty  Acts.    Ibid. 


ImnuBBPBS — lien  on  horses  and  carriages  for  gene" 
ral  account  of  guest :  waiver  of  lien  by  sale] — 
An  innkeeper's  lien  is  general,  and  extends  to 
all  the  goods  of  the  guest  under  his  control, 
and  therefore  to  his  horses  and  carriaffes  in  the 
inn  stables,  in  respect  of  his  general  account. 
MuUiner  v.  Florence  (App.),  700 

The  sale  of  a  chattel  by  the  holder  waives  the  lien 
on  it,  although  the  retention  of  it  would  put 
him  to  expense.    Ibid. 

[See,  however,  41  &  42  Vict  c.  38.] 

— i—  See  Negligence. 


IifFBBioR  CoxmT— jurisdiction  as  to  defence  and 
oountcT'daim] — ^Under  sections  89  and  90  of  the 
Judicature  Act  1873,  inferior  Courts  may  give 
eflfect  to  counter-claims  relating  to  matters  be- 
yond the  jurisdiction  of  the  Court,  by  way  of 
defence  to,  and  to  the  extent  of,  the  plaintiff's 
daim,  but  such  Courts  have  no  power  to  award 
to  a  defendant,  in  respect  of  such  counter-claim, 
damages  in  excess  of  the  claim.  Davis  v.  The 
Flagstaff  Silver  Mining  Co,  of  Utah  (App.),  503 

*—  See  Appeal.    County  Ck)urt 

Ikhabtted  Housb  Duty — income  tax:  "occu- 
pier:" police  superintendent]— A,  superinten- 
dent of  police  who  lives  in  a  house  adjoining 
the  police  station,  which  communicates  with  it 
by  a  door  in  the  yard,  the  house  being  liable  to 
be  employed  for  such  purposes  of  the  police 
force  as  the  chief  constable  may  direct,  and 
who  id  compelled  to  live  there,  but  is  subject  to 
be  removed  from  station  to  station  at  any  time, 


Ikspbction  of  Docjmxtns— privilege :  evidence 
obtained  for  advice  of  solicitor  %n  relation  to 
intended  action] —  Documents  which  have  been 
prepared  by  the  agent  of  a  party  for  the  pur- 
pose of  their  being  submitted  to  his  solicitor 
for  advice  in  reference  to  an  intended  action, 
are  privileged  from  inspection ;  and  such  privi- 
lege is  not  taken  away,  if  the  documentaiy  in- 
formation obtained  for  such  purpose  has  not,  in 
fiu!t,  been  laid  before  the  solicitor  at  the  time  in- 
spection is  sought.  The  Southwark  and  Faux- 
hall  Water  Co.  v.  Quick  (App.),  258 

—  action  for  breach  of  charter-party :  right  to 
production  of  proceedings  in  former  action] — 
Plaintiffs  sold  a  cargo  of  rice  to  defendants, 
and  chartered  a  ship  from  E.  for  the  purpose 
of  having  the  same  conveyed  to  the  purchasers. 
Under  the  terms  of  the  charter-party,  plaintiffs 
undertook  to  name  a  safe  port  for  the  ship  to 
discharge  her  cargo.  Plaintiffi,  at  the  request 
of  defendants,  named  a  port  which  turned  out  to 
be  unsafe,  whereupon  £.  recovered  damages  in 
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kn  action  against  plaintiffs  for  breach  of  the 
terms  of  the  charter-party.  Fhiintifb  there- 
upon (who  had,  in  the  contract  of  sale  with 
defendants,  made  a  like  stipulation  as  to  the 
naming  of  a  safe  port  by  the  latter)  sought  to 
enforce  their  remedy  orer  against  defendants  by 
action  for  breach  of  contract : — Held,  that  de- 
fendants were  not  entitled  to  inspect  the  pro- 
ceedings in  the  first  action,  including  the  cor- 
respondence that  passed  between  plaintiffs' 
solicitors  and  E.'s  solicitors,  such  documents 
being  privileged  from  discovery.  Bullock  and 
Co,  V.  Carrie  and  Co.,  352 

Ik SURAKCB — against  fire :  antecedent  contract  for 
sale  of  premises :  insurable  interest] — In  May, 
1868,  plaintiff  insured  certain  houses,  of  which 
he  was  seised  in  fee,  in  defendants'  office 
against  loss  or  damage  by  fire.  The  insurance 
was  continued  up  to  lidy  Day,  1876.  In 
December,  1872,  the  Metropolitan  Board  of 
Works,  unknown  to  defendants,  served  plaintiff 
with  ft  notice  to  treat  in  respect  of  certain 
premises,  in  pursuance  of  statutory  powers 
enabling  them  so  to  do;  and  in  May,  1873, 
the  amount  of  compensation  to  be  paid  was 
duly  fixed  by  an  arbitrator.  In  May,  1875, 
the  said  premises  were  injured  by  fire.  At 
that  time  plaintiff's  abstract  of  title  had 
been  accepted  by  the  Board  of  Works,  and  a 
draft  conveyance  to  them  was  in  course  of 
preparation,  but  no  purchase-money  had  been 
paid: — Held,  that  plaintiff  had  an  insurable 
interest  in  the  houses  at  the  time  when  the 
fire  occurred  such  as  would  entitle  him  to  re- 
cover from  defendants.  CoUingridge  v.  The 
Royal  EjL'changc  Assur,  Co.,  32 

—  See  Marine  Insurance. 


Jttrt— Ri^t  to.    See  County  Court. 

Justice  of  the  Peace — Notice  of  action:  howg 
fide  belief  of  authority.  Agnew  v.  Jobson  (M.C. 
67),  469 

Landlord  and  Tenant— ..^jrtero.*  Imve  to  r»- 
move  :  surrender  of  lease:  removal  wiikin  rea- 
sonable time] — Defendant  was  lessor  cf  osftain 
premises,  of  which  Jackson  was  tenant  under 
a  lease  for  fourteen  years,  from  April  2,  1876, 
During  his  tenancy  Jackson  erected  a  greoi- 
house,  the  defendant  undertaking  to  allow  him 
to  remove  the  same.  The  greenhouse  was  so 
affixed  to  the  soil  that  it  would  not,  in  the  ab- 
sence of  agreement,  have  been  removable.  Sub- 
sequently Jackson  granted  a  bill  of  sale  to  H., 
whereby  he  assigned,  amongst  other  things, 
"  all  the  greenhouses  on  the  premises,'  and  gave 
the  assignee  power  to  enter  and  sell  the  same. 
H.  having  entered  on  April  4,  1877,  the  green- 
house was  advertised  for  sale  at  an  auction  of 
Jackson's  chattels,  held  on  May  4,  but  not  then 
bought.  After  the  auction  the  plaintiff  made 
an  offer  for  the  greenhouse  whidi  was  aac^pted 
on  June  7.  In  the  meantime  the  auctionaer,  who 
had  been  in  possession  fior  H.  under  the  bill  of 
sale,  and  kept  the  keys  of  the  premises,  had,  on 
May  11,  sent  the  keys  to  the  defendant,  and  on 
May  14  the  defendant  had  taken  possession. 
On  June  7  notice  was  sent  to  the  defendant 
of  the  sale  to  the  plaintiff  and  that  the  pur- 
chaser was  about  to  remove  the  greenhouse.  The 
defendant  having  denied  the  plaintiff's  ri^t  to 
remove, — Held,  that  a  surrender  of  the  term 
had  taken  place  on  May  14,  that  no  claim  to 
remove  was  made  within  a  reasonable  time 
after,  and  that  therefore  the  greenhouse  was  not 
removable  by  the  pUintiff    Moss  v.  James,  160 


Interpleaded — non'Cocj:ffndvc  ela'nni\ — The  right 
to  an  interpleader  order  is  not  burred  by  the 
fact  that  the  claims  are  not  coextenwive. — So 
held  by  the  Court  of  Appeal,  reversing  the 
Queen's  Betch.  Attenhorongh  v.  Jjcmdon  and 
St.KatherincsDocks  Co.     (App.),  763 

....  See  Sheriff. 

Intbrbooatoribs— rfiw»tw^  of  facts  relied  on  by 
other  side:  evidence:  conversations] — Under  the 
new  procedure  either  party  to  an  action  may 
obtain  discovery,  by  interrogatories,  of  all  the 
facts  relied  on  by  the  opposite  party  as  esta- 
blishing his  case,  but  not  of  the  evidence  of 
such  facts.  Where  facts  so  relied  on  consist  of 
conversations,  the  general  effect  of  such  conver- 
sations may  be  asked  for,  but  not  the  details. 
Eade  v.  Jacob  (App.),  74 

Jubisdiction.  See  Appeal.  Public  Worship  Re- 
gulation Act  Hailway  Commissioners.  Ship 
and  Shipping. 


^—  conveyance  subject  to  void  lease :  acceptance qf 
nominal  rent  reserved  under  void  lease] — Plain- 
tiff was  owner  in  fee  of  certain  cottages  and  land 
conveyed  to  him  subject  to  an  unexpired  lease 
for  sixty  years.  He  received  rent  from  the 
tenant  under  this  lease  at  the  nominal  rate* 
reserved  under  the  lease,  of  6</.  a  year,  and 
gave  a  receipt  for  it  •*  for  chief  rent."  The 
lease  had  been  granted  by  a  former  tenant 
for  life  without  leasing  power,  and  contained 
ti  covenant  for  quiet  emoyment.  In  an  action 
of  ejectment  by  plaintiff  against  the  tenant  in 
possession  under  this  lease, — Held,  that  as  the 
void  lease  gave  no  action  on  the  covenant  for 
quiet  eivjovment  to  defendant  against  plaintifS^ 
it  afforded  no  defence  to  this  action ;  and  the 
receipt  of  rent  under  tHe  circumstances  did 
not  create  a  tenancy  from  year  to  year.  SmUk 
V.  Widlake  (App.),  282 


^-«  outgoing  tenant :  compensaiion  for  «otw, 
acts  of  husbandry,  jt.] — ^A  custom  bjf  tfhich 
the  incoming  tenant  of  a  farm  is  alone  liable 
to  compensate  the  outgoing  tenant  ftf 
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acts  of  husbandly,  tillages,  &c.,  for  which,  as 
outgoing  tenant,  he  is  entitled  to  be  compen- 
sated, is  unreasonable,  and  cannot  be  supported 
at  law.    Bradbum  7.  Foley ,  831 

—  distress  for  rent:  lodgers  goods  protection 
acfl — The  mere  fact  of  a  person  being  an 
under-tenant  is  not  sufficient  to  prevent  his 
being  a  lodger  within  the  meaning  of  the  Lodgers 
Protection  Act,  34  &  86  Vict.  c.  79.  Phillips  v. 
Henson,  278 

F.,  who  was  tenant  of  a  house  under  a  lease  for  a 
term  of  years,  made  an  agreement  in  writing 
-with  plaintiff,  by  which  F.  let  to  plaintiff,  as  a 
quarterly  tenant,  and  at  a  quarterly  rent,  cer- 
tain specified  rooms,  being  all  the  rooms  in 
such  house  except  three,  in  which  F.  resided : — 
Held^  that  such  agreement  was  not  inconsistent 
with  plaintiff  being  a  lodger,  and  as  such  en- 
titled to  the  protection  given  to  lodgers  by  84  & 
85  Vict.  c.  70.    Ibid. 

—  eovetMnt  to  pay  aU  rates :  expense  of 
drainage:  public  health  act] — ^Plaintiff  let 
certain  houses  to  defendant  for  a  term  of 
years,  and  defendant  covenanted  to  pay  "all 
and  all  manner  of  taxes,  rates,  charges,  assess- 
ments and  impositions  whatsoever,  at  any  time 
during  the  said  term  to  be  charged,  assessed  or 
imposed  on  the  said  premises  thereby  demised, 
or  m  respect  thereof  or  of  the  said  rent  as  afore- 
said, by  authority  of  Parliament  or  otherwise 
howsoever."  An  urban  sanitary  authority  for 
the  district  within  which  the  houses  were  situ- 
ate, required  defendant,  under  the  Public  Health 
Act,  1875,  to  abate  a  nuisance  arising  from  the 
drains  of  the  said  houses,  and  for  that  purpose 
to  construct  proper  and  sufficient  drains,  ana  de- 
fendant having  refused  to  execute  such  works 
or  to  pay  for  Uie  same,  plaintiff  executed  them 
according  to  the  directions  of  the  said  sanitary 
authority,  and  then  sued  defendant  for  the 
expense  incurred  in  executing  such  works: — 
Held,  that  plaintiff  was  not  entitled  to  recover 
the  same,  as  it  was  not  a  charge  imposed  by  the 
Act  upon  the  premises  but  on  the  landlord  per- 
sonally, and  was  therefore  not  within  the  terms 
of  defendant's  covenant   Rawlins  v.  Biggs,  487 

yearly  tenancy :  agreement  for  a  six  months' 

notice  to  quit :  year's  notice  not  necessary :  agri- 
ettkural  holdings  act]  —  Section  51  of  the 
Agricultural  Holdings  Act,  which  enacts  that, 
••  Where  a  half  year's  notice,  expiring  with  a 
year  of  tenancy,  is  by  law  necessary  and  suffi- 
cient for  determination  of  a  tenancy  from  year 
to  year,  a  year's  notice  so  expiring  shall  by  vir- 
tue of  this  Act  be  necessary  and  sufficient  for 
the  same,'*  does  not  apply  to  a  yearly  tenancy 
where  the  parties  have  expressly  agreed  for  a 
six  montbr  notice  to  quit.  Wilkinson  y.  Calvert, 
679 

—  Surrender  by  operation  of  Law.  See  Prin- 
cipal and  Surety.  And  see  Lease.  Mining 
Lease. 


LiifDS  GuLUSBS  OoicsoLiDATioif  AcTs — compen* 
sation  for  land  taken :  taxation  of  costs  of  ar- 
bitration  by  master :  jurisdiction  of  court  to 
review] — Where  the  costs  of  an  arbitration,  held 
to  settle  the  compensation  to  be  paid  for  land 
taken  under  the  Lands  Clauses  Consolidation 
Act,  1845,  have  been  taxed  by  a  master  under 
section  1  of  the  amending  Act  of  1869,  the 
Court  has  no  jurisdiction  over  the  taxation 
and  cannot  review  it. — Owen  v.  The  London 
and  North  Western  Railway  Company  ap- 
proved. In  re  Sandbach  Charity  Trustees  and 
The  North  Staffordshire  Bail.  Co,  (App.),  10 

-.^-  superfluous  lands:  adjoining  owner:  railway 
company:  lands  acquired  by  agreement:  mines 
and  minerals  under  superfluous  lands] — Land 
bonaflde  acquired  by  a  railway  company  under 
their  Act  for  the  permanent  purposes  of  their 
undertaking,  which  at  the  expiration  of  the 
time  limited  for  the  sale  of  '*  superfluous 
lands  **  is  not  required  for  use  at  the  moment, 
yet  will,  through  the  growing  traffic  or  other 
causes,  be  required  for  use  within  a  reasonable 
time,  is  not  "superfluous  land"  within  section 
127  of  the  Lands  Clauses  Consolidation  Act, ' 
1846.    Hooper  v.  Bourne  (App.),  437 

Lands  which  might,  if  necessary,  have  been  ac- 
quired compulsorily  by  a  railway  company,  but 
which  were  in  fact  acquired  by  them  by  agree- 
ment, are  in  respect  of  the  Lands  Clauses 
Consolidation  Act,  1845*  section  127,  in  the 
same  position  as  if  they  had  been  acquired 
compulsorily.    Ibid. 

Mines  and  minerals  expressly  granted  to  a  railway 
company  with  land  which  has  become  "  super- 
fluous" under  section  127  of  the  Lands  Clauses 
Consolidation  Act,  1845,  do  not  pass  to  the 
adjoining  owner.    Ibid. 

railway :  superfluous  lands :   "  the  purposes 

of  the  undertaking"] — Lands  acquired  by  a 
railway  company  under  their  Act,  and  ever 
since  retained  bona  fide  for  the  purposes  of  the 
Act,  in  the  belief  that  they  will  be  required  at 
some  future  time  for  such  purposes,  and  with 
the  intention  of  so  applying  them,  are  not 
"  superfluous  lands  "  within  the  meaning  of  sec- 
tion 127  of  the  Lands  Clauses  Act,  1845,  though 
they  have  never  been  actually  used  for  the  pur- 
poses of  Uie  Act  during  the  time  specifled  in  that 
section.  Betts  v.  Great  Eastern  Rail.  Co,  (App.), 
461 

In  an  action  of  ejectment  to  recover  lands  from  a 
railway  company  as  superfluous,  the  question  to 
be  left  to  the  jury  is,  whether  a  reasonable 
person  with  a  knowledge  of  all  the  facts  ac- 
tually existing  at  the  end  of  the  ten  years  pre- 
scribed in' section  127,  would  then  have  been 
justified  in  coming  to  the  conclusion  that  the 
lands  would  be  required  for  the  purposes  of  the 
company.    Ibid. 

Semble,  that  landtf  adjacent  to  a  railway  station, 
occupied  by  granaries,  coal-sheds  and  a  public- 
house,  let  to   tenants  and  used   by  them   in 
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eonnectioii  with  tbe  traffic  upon  the  rail-way, 
were  '*  used  for  the  purposee  of  the  undertak- 
ing ''  within  the  meaning  of  the  Lands  Clausee 
Consolidation  Act.    Ibid. 

LiLND  Tax— exemption  of  site  of  hoepital :  removal 
of  ho9pitaX\ — An  hospital  which  was  erected 
before  the  passine  of  4  Will.  &  M.  c.  1,  imposinff 
a  land  tax,  and  Uie  site  of  which  was  exempted 
from  that  tax  by  the  provisions  of  38  Geo.  3.  c. 
5.  SB.  25  and  29,  was  by  a  decree  of  the  Court 
of  Chanceiy  removed  to  another  site,  and  the 
old  site  was  discharged  from  the  charitable 
trusts  to  which  it  was  then  subject: — Hdd^ 
affirming  the  decision  of  the  Court  of  Appeal, 
that  the  removal  of  the  hospital  and  secmari- 
sation  of  the  site  did  not  remove  the  exemption 
from  land  tax  conferred  on  the  site  as  "  land 
belonging  to  an  hospital  before  the  fourth  year 
of  William  and  Mary,"  by  38  Geo.  3.  c.  6.  s.  29. 
Cox  V.  Babbits  (H.L.),  886 

Lbasb — covenant  bv  lessee  not  to  use  premises  as  a 
"  beer  shop  " :  sale  of  beer  not  to  be  consumed  on 
the  premises'] — Defendant,  as  assignee  of  a  lease, 
granted  in  1868,  covenanted  {inter  alia)  that 
he  would  not  permit  a  certain  house  ''  to  be 
used  as  a  beershop."  Defendant,  who  carried 
on  the  business  of  a  grocer  at  this  house,  had 
subsequently  obtained  a  license  for  the  sale  of 
beer  not  to  be  consumed  on  the  premises  ;  and 
in  pursuance  of  the  license  beer  was  sold  on 
the  premises,  but  not  drunk  thereon : — Heidy 
that  there  had  been  a  breach  of  the  covenant. 
Bishop  ofSt.  Albans  v.  BaUersby,  671 

.^.^  See  Landlord  and  Tenant.    Mining  Lease. 

Lwttbrs  op  Cbbdit — bUls  of  exchange:  contract 
between  giver  of  Utter  and  purchaser  of  bUls  : 
conditional  contract  to  aceept]  —  Letters  of 
credit,  containing  a  promise  to  accept  bills, 
create  a  contract  between  the  giver  of  the 
letters  and  the  person  who  advances  money  on 
the  faith  of  them  only  when  such  letters  are 
intended  to  be  shewn  to  third  persons  for  the 
purpose  of  obtaining  advances,  or  where  the 
giver  of  the  letter  has  so  conducted  himself 
that  such  an  intention  may  fairly  be  presumed. 
Union  Bank  of  Canada  v.  Cole  (App.),  100 

Documents  in  the  form  of  letters  of  credit  were 
addressed  by  the  defendants  to  S.  &  Co.,  com 
merchants,  authorising  them  to  draw  bUls  on 
the  defendants  against  shipments  of  grain.  To 
the  documents  certain  conditions  were  ap- 
pended. S.  &  Co.  drew  bills  upon  the  de- 
fendants under  the  credit  so  opened  without 
performing  the  conditions.  The  plainti£fs, 
having  notice  of  the  conditions,  and  knowing 
that  they  were  unfulfilled,  advanced  money  on 
the  bills  so  drawn,  which  the  defendants  re- 
fused to  accept.  In  an  action  against  the  de- 
fendants for  not  accepting  the  bills, — Held, 
that  if  the  documents  created  a  contract  be- 


tween the  plaintiffs  and  defendants,  it  wu 
subject  to  such  of  the  conditions  as  were  not 
necessarily  subsequent  to  the  advance.    Ibid. 

LiBBL.    See  Criminal  Informfttion.    De&matioiu 

LicENSB  AND  LioBXBiKo  AcTs — Suffering  ^[aioiog 
on  premises  by  licensed  penK)n:  playug  at 
" puff  and  dart" :  receipt  by  winner  ii  pri». 
Bew  v.  Harston  (M.C.  121),  678 

Conviction  for  selling  beer  without  license: 

penalty :  imprisonment  in  de&ult  of  ^jmoit 
without  warrant  of  distress :  summary  jurisdic- 
tion act.    Ex  parte  Brown  (M.C,  108),  710 

License  to  sell  beer  for  consumption  off  tht 

premises :  refusal  by  justices.  B,  v.  The  Justim 
of  the  Chertsey  Division  of  Surrey  (M.C.  104). 
644 

»—  Appeal  against  conviction :  condition  of  notice 
to  court  of  summary  jurisdiction ;  service  on 
clerk  to  justices.  Ex  parte  Curtis  (M.C.  86), 
192 

._"  any  new  tenant  ** :  transfer  of  license :  appli- 
cation to  special  sessions  for  license  tonewocca- 
pier,  when  to  be  made :  expiration  of  license  of 
precedmg  occupier.    In  re  Todd  (M,0. 89),  678 

<-»-  Keeping  a  do^  without  a  license :  licenee 
subsequently  obtained  on  the  same  day :  frac- 
tion of  a  day.  Campbell  y.  Strangeways  (M.C. 
6).  86 

See  Excise. 

Light  and  Aib.    See  Easement 

LiMiTATiox  OF  Action — local  board  aeHnq  as 
surveyor  of  ^Awayj]— -By  section  109  of  the 
Highway  Act,  6  &  6  Will.  4.  c  60,  no  action  ii 
to  be  brought  against  any  person  for  anything 
done  under  that  Act  after  three  months  after 
the  fact  committed,  for  which  such  acUon  vai 
brought.  The  Public  Health  Act,  1848  (11  & 
12  Vict,  c  63),  s.  117,  constitutes  the  local  Soaid 
of  Health  surveyor  of  highways,  with  all  the 
powen  of  any  such  surveyor  in  En^nd,  and 
by  section  139  of  that  Act,  every  action  agamit 
any  inspector,  or  any  person  acting  under  the 
general  Board  of  Health,  or  the  officer  of 
healUi,  clerk,  surveyor,  inspector  of  noisanoes, 
or  the  officer  acting  under  the  direction  of  the 
local  Board,  for  anything  done  under  the  pro- 
visions of  that  Act,  is  to  be  commenced  within 
six  months  after  the  accrual  of  the  canse  of 
action,  and  not  afterwards: — Held,  that  an 
action  of  trespass  against  a  local  board  of  health 
for  an  act  done  by  the  board  as  surveyor  of 
highways,  which  was   commenced   lets  than 
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six  months,  though  more  than  three  months 
after  the  allef^ed  trespass,  was  not  too  late. 
TayU>r  ?.  Mdtham  Local  Board  of  Health,  12 

Liquidation.    See  Bankruptcy. 

Local  GovBHHUEirr  Kct— validity  of  bye-lawa: 
jfower  to  pull  down  buildings  erected  in  contra- 
vention of  bye4aw  as  to  d^oosU  of  plans :  con- 
struction of  word  streets  ;J  —By  section  84  of 
the  Local  Qoyemment  Act,  1858  (21  &  22  Vict, 
c.  M),  Local  Boards  have  power  to  make  bye- 
laws  with  respect  to— First,  the  level,  width 
and  construction  of  new  streets;  second,  the 
structure  of  the  walls  of  new  buildings ;  third, 
the  su£Sciency  of  space  about  buildings ;  fourth, 
the  drainage,  &c.,  of  buildings.  And  they  may 
further  provide  for  the  observance  of  the 
same  by  enacting  therein  such  provisions  as 
they  think  necessary,  as  to  the  giving  of  notices, 
as  to  the  deposit  of  plans  and  sections  by  per- 
sons intending  to  lay  out  streets  or  to  construct 
buildings,  as  to  inspection  by  the  local  board, 
and  as  to  the  power  of  the  local  board  to  remove, 
alter  or  puU  down  buildings : — Held  (affirming 
the  decision  below,  page  289),  that  the  power 
to  pull  down  buildings  for  which  the  local 
boards  might  make  provision  was  not  confined 
to  cases  of  contravention  of  bye-laws  relating 
to  structure,  but  might  be  extended  to  cases  of 
contravention  of  bye-laws  relating  to  the  giving 
of  notices,  the  deposit  of  plans,  &c.  Baker  v. 
.  The  Mayor,  j-c,  of  Portsmouth  (App.),  223 

The  word  "  streets  **  in  sub-section  1  of  section  84 
includes  not  only  the  roadway  but  also  the 
buildings  at  the  side  of  the  roadway.    Ibid. 

—  See  Highway. 

LoDOKBS  Pbotection  Act.  See  Landlord  and 
Tenant. 

LoBD  Mayob's  Coubt— an  inferior  Court.  See 
Appeal. 

J^AKnAKiTs — when  it  lies.  See  Company.  Rail- 
way Company.    University  Tests  Act. 

Mabikb  Imsurakcb — policy:  construotum :  de- 
viatim] — ^In  an  action  on  a  policy  of  insnraiuse 
OA  lOfor  rteam  pumps  insured  for  a  voyage  on 
a  salvage  steamer,  **  at  and  from  A.  to  the  Alex- 
aadra  steamer  ashore  near  D.,  whilst  then  en- 
gaged at  the  wredc,  and  until  again  returned 
to  A.,**  it  was  proved  that  during  the  return 
voyage  the  steamer  Alexandra  was  obliged  by 
stBMs  of  weather  to  run  to  D.  for  refuge,  and 
was  lost  with  the  puows  on  board  before  she 
covld  arrive  there  .—Odd,  that  there  had  been 
B  deviation  firam  the  risk  insured,  and  that  no 
action  would  lie  on  the  policy.  Wingate^  BvrreU 
and  Co.  v.  iW«r  (App.),  525 
Vol.  47.— Q.B.,  C.P.  &  Exch.,  Indetc, 


policy :  partial  loss :  cost  of  repairs  to  skip : 

measure  of  damages:  salvage  expenses]— Plain- 
ts who  was  the  owner  of  a  ship,  effected  a 
policy  for  1,200/.  with  the  defendants  on  his 
vessel,  valued  at  2,6002.,  against  the  usual  sea 
risks  on  an  out  and  home  voyage  from  C.  to 
L.  The  policy  contained  the  usual  suing  and 
labouring  clause.  During  the  voyage  the  ship 
sustained  damage  at  sea,  the  cost  of  which, 
after  the  usual  deduction  of  one-third  new  for 
old,  together  with  certain  particular  average 
charges  covered  by  the  policy,  amounted  to  the 
sum  of  3,17«.  11«.  7d,  The  plaintiff  had,  in 
addition  to  this  expenditure,  to  pay  519/.  for 
salvage  services  and  general  average  expenses. 
The  ship  being  old,  the  effect  of  these  repairs 
was  to  make  her  a  much  stronger  and  better 
^ip  than  she  was  before  the  damage.  In  an 
actwn  on  the  policy  the  defendants  contended 
that  the  loss  was  to  be  estimated  by  the  depre- 
ciation of  the  ship  as  a  saleable  chatt^,  and 
not  by  the  cost  of  the  repairs ;  and  also  that 
in  the  case  of  a  partial  loss  the  assurer  could 
not  be  liable  for  more  than  a  total  loss  with 
benefit  of  salvage :— fleW  raffirming  the  deci- 
sion of  the  Queen's  Bench  Division,  46  Iaw  J. 
Rep.  Q.B.  716),  that  the  measure  of  damages 
when  the  shipowner  elected  to  repair,  was,  as 
in  all  cases,  to  be  ascertained  by  the  cost  of 
the  regsars  lees  the  proper  deduction  of  *'one 
third  new  for  old,"  even  though  the  result 
might  be  to  make  the  underwriters  liable  for 
more  than  a  total  loss  with  benefit  of  salvage. 
Hdd  also  (reversing  the  decision  of  the  Queen's 
Bench  Division),  that,  though  the  damage  done 
was  so  great  as  to  exhaust  the  policy,  and  the 
assured  had  refused  to  abandon,  he  was  entitled 
to  recover,  under  the  suing  and  labouring 
clause,  a  proportion  of  the  salvage  e]^nse8 
beyond  the  1,200/.  Lohre  v.  Aitchison  (App.), 
534 

loss  by  perils  of  sea :  unseaworthimess :  pre- 

swnptwe  burden^ proof:  misdirection]-'^ an 
action  on  a  policy  of  insurance  it  was  proved 
that  eleven  ctys  after  the  vessel  set  sail  she  put 
back  in  a  disabled  conditioD,  having  encountered 
severe  weather.  The  Judge  directed  the  jury 
that  the  time  between  the  sailing  of  the  vessd 
and  her  return  was  so  short  that  the  onus  of 
proof  was  shifted  from  the  defendant  to  the 
plaintifl^  and  that  it  was  incumbent  upon  the 
plaintiff  to  prove  that  the  unseaworthiness 
arose  from  causes  occurring  subsequently  to  her 
setting  sail  .—Held  (by  the  Queen's  Bench  Di- 
vision and  the  Court  of  Appeal),  a  misdirection. 
-^Watson  V. '  Clarke  (1  Dow,  386)  explained. 
Pickup  v.  The  Thames  and  Mersey  Marine  In- 
sure Co.  (Lim.)  (App.),  749 

Mabbiaob— Breach  of  Promise  of.    See  Infent 

HAffFBB  AifD  SmRYAwr— liability  of  master  for 
negligence  of  sarvamt:  common  enwloymmt: 
railww  company :  joint  operations  <f  ttoo  com- 
panics]— At  Leeds  there  are  two  railway  sta- 
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tions  adjoining  one  another,  one  belonging  to 
the  Great  Northern  Railway  Company  and  the 
other  to  the  North  Eastern  Railway  Company. 
Part  of  the  lines  running  into  the  two  stations 
are  used  in  common  by  the  two  companies  for 
the  interchange  of  tra£Elc  between  the  two  lines. 
This  part  is  under  the  management  of  a  "joint 
,  station  staff"  in  the  employment  of  the  dfreat 
Northern  Railway  Company.  Half  of  the  wages 
of  the  joint  station  staff  is  paid  by  the  North 
Eastern  to  the  Great  Northern  R^way  Com- 
pany. While  S.,  a  signalman  on  that  staff,  was 
employed  in  his  ordinary  duties  he  was  struck 
and  killed  by  a  passing  engine  of  the  North 
Eastern  Railway  Company,  which  at  the  time 
he  was  not  encaged  in  signalling,  through  the 
negligence  of  Uie  driver.  In  an  action  against 
the  North  Eastern  Railway  Company  by  the 
widow  of  S.,  under  Lord  Campbell^s  Act,— fleW 
(reversing  the  decision  of  the  Exchequer  Dvn- 
sion),  that  the  deceased  was  not,  at  the  time  of 
his  death,  engaged  in  a  common  employment  or 
service  with  the  engine  driver  so  as  to  take 
away  the  liability  of  the  defendants  for  the 
negligence  of  their  servant ;  and  that  plaintiff 
was  entitled  to  recover.  Swainson  v.  The  North 
Eastern  BaU.  Co.  (App.),  372 

Hastkb  and  Sbbvant  (continued) — dhipowner 
and  captain,  relation  between:  negligence  of 
captain:  liabiliti/  of  shipowner]— BefendAnt 
Lester,  who  was  the  registered  owner  of 
a  ship,  and  who  was  also  registered  as 
"  managing  owner,"  under  the  Merchant  Ship- 
ping Act,  1875,  traded  with  her  for  about  three 
months,  employing  the  defendant  Lilee  as 
captain.  It  was  then  verbally  agreed  between 
Lester  and  Lilee,  that  on  condition  Lester  re- 
ceived one-thizd  of  the  net  profits,  lilee  should 
be  at  liberty,  without  being  subject  to  any  con- 
trol on  the  part  of  Lester,  to  take  the  ship 
wherever  ana  to  whatever  port  he  diose,'  to 
take  any  cargo,  and  to  refuse  any  caigo.  Lilee 
was  also  to  engage  and  pay  the  seamen,  and  to 
find  all  stores  required  by  the  ship.  Plaintiffs' 
wharf  having  been  injured  through  the  negli- 
gent management  of  the  ship  while  under  the 
control  of  Lilee,  they  brought  an  action  against 
Lester  and  Lilee  :—Heldt  that  Lester  had  so 
far  retained  his  ownership  of  the  ^p  as  not  to 
divest  himself  of  responsibility  for  the  neg- 
ligence of  Lilee,  and  he  was  therefore  liable 
in  the  action.  Fowler  v.  Lock  (41  Law  J. 
Rep.  CP.  99)  distinguished.    Sted  v.  Lester,  43 

—  Tramway  company :  money  deposited  by 
conductor  on  entering  service  forfeited  for  breach 
of  rules':  agreement  that  certificate  shall  be 
final  as  to  cause  of  forfeiture.  The  London 
Tramwm/e  Co.  {Lim.)  v.  Bailey  (M.C.  3),  74 

—  Infimt :  oontract  of  service :  employer's  and 
workman's  act.  Leslie  v.  Fitspatrick  (M.C. 
22X  89  r-         \ 


-^  Truck  Act:  wages:  deduction  for  damagt. 
Smith  V.  Walton  (M.C.  46),  223 

-^  See  Contract. 

Mbbchakt  Shxfpinq  Act.    See  Master  and  Ser- 
vant. 


Mbtaofous  Makaobicbiit  Act — Construction  of 
sewer:  apj^ortionment  of  expenaee  by  district 
board :  limitation  of  time  for  making.  BraiUff 
V.  Board  of  Works  for  Greemwwh  DistriU 
(M.C.  HI),  760 

MiNB — action  for  it^wry  to  land  from  ndum  oj 
adjoining  owner:  damage,  when  to  be  es- 
timated: recovery  (^  projective  damage:  tight 
to  support  of  adjacent  land] — ^Where  i^jniy 
has  been  occasioned  to  land  and  buildings  Inr 
mining  operations  under  the  land  of  an  aa- 
joining  owner,  the  plaintiff  is  entitled  to  re- 
cover, in  an  action  founded  upon  sudi  injaiy, 
compensation,  not  only  for  the  damage  thst 
has  actually  occurred  at  the  time  of  aetioa 
brought,  but  also  for  the  prospective  damage 
resulting  from  the  defendant's  act  As  the 
cause  (faction  was  complete  at  the  moment 
that  the  first  damage  accrued  to  him,  the 
plaintiff  must  recover  once  for  all  in  one  and 
the  same  action  for  all  damage  past,  present 
and  fixture,  resulting  firom  that  one  cause  of 
action— for  the  reason  that  no  occurrence  lif 
damage  subsequently,  as  the  result  of  ihe 
original  act  of  the  defendant,  would  give  a 
fresh  cause  of  action. — So  held,  per  Mmji^tt,  J^ 
and  Maxistt,  J. ;  Cockbubn,  L.C.  J^  dissmUiaUt; 
and  jMf  CocxBUBK,  L.CX — ^There  being  no  ab- 
stract right  to  the  support  of  the  a<^aeent  land, 
the  act  of  the  excavating  owner  u  only  tor- 
tious when  it  produces  and  to  the  extent  to 
which  it  produces  actual  dama^  On  the  one 
hand,  therefore,  the  defendant  is  not  liable  for 
damage  which  has  not  occurred,  and  whi^ 
never  may  occur ;  and  on  the  other,  eadi  fresh 
interference  with  the  ei\joyment  of  property, 
on  the  occurrence  of  subsequent  damage,  is  a 
wrong  done,  and  creates  a  further  cause  of 
action,  of  which  the  plaintiff  can  avail  himselt 
Lamb  v.  Walker,  451 

-^  damage  by  escape  of  waUr] — ^AppeUanti 
were  owners  of  mines  adjoining  and  commniii- 
cating  with,  but  on  a  higher  level,  than  mioei 
belonging  to  respondent.  AppeUanta'  mining 
operations  had  caused  part  of  the  surfree  of 
their  land  to  give  way,  wherebjr  hollows  and 
openings  were  nirmed  communicating,  by  means 
of  the  underground  woridngs  of  appellants' 
mines,  with  the  mines  of  respondent.  Aerosi 
the  surfrce  of  appellants'  land  ran  a  strean, 
which  in  1866  had  been  diverted  by  them  isto 
another  channeL  In  November,  1871»  owiag 
to  a  heavy  rainfidl,  the  stream  burst  Hs  banks 
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and  overflowed  into  the  hollows  on  the  ap- 
pellents'  land;  the  water  thus  accnmnlated 
percolated  by  Uie  openings  through  appellants' 
mines  into  respondent's  mines.  Bespondent 
brought  an  action  for  the  damage  thereby 
eauBM,  and  the  jury  at  the  trial  found  that  the 
rain&ll  was  excessivei  but  that  the  flooding  was 
caused  chiefly  by  the  improper  execution  and 
insufficient  condition  of  the  new  channel,  and 
that  the  stream  in  its  diverted  course  was 
more  likely  to  overflow  and  do  more  damage 
than  if  it  had  been  allowed  to  flow  in  its  former 
channel: — HdditSBaming  the  decision  of  the 
Court  of  Appeal,  43  Law  J.  Bep.  Exch.  70), 
that  the  appellants  were  liable  for  the  damage 
suffered  by  the  respondent.  Smith  v.  Miugrave 
(H.I.).  4 


cepted."  The  lessee  having  been  assessed,  and 
having  paid  the  general  district  rate  and  poor 
rate  in  respect  of  the  demised  mines  claimed 
under  section  8  of  the  Bating  Act,  1874,  to  de- 
duct  one  moiety  of  the  amount  so  paid  firom  his 
rent : — Hdd^  Uiat  Uie  lessee  had  not  *'  speci- 
fically contracted  **  to  pay  the  rates  in  question 
within  the  meaning  of  the  8th  section,  and  was 
therefore  entitled  to  deduct  the  amount  claimed 
from  the  rent.  Chaloner  v.  JBolekow  (HX.)>  562 


MoBTOAOE.    See  Becovery  of  Land. 


MuNiciPAii  OoBFOBATioNs  AcT.      See   Borough 
Fond. 


-— .  9uppart  for  surface:  indosutB  act:  reser' 
vatum  o/lartTa  rignt  to  minerals:  piU>ke  rights] 
— ^An  Act  for  inclosing  the  waste  lands  of  a 
manor  directed  that  the  commissioners  under 
the  Act  should  set  out  highways  over  the  lands, 
and  extinguished  all  former  roads  which  should 
not  be  so  set  out.  The  Act  reserved  to  the  lord 
his  right  to  the  minerals,  with  power  to  work 
them  as  freely  as  if  the  Act  had  not  been  made : 
— Held,  that  the  lord  was  not  entitled  to  work 
the  minerals  so  as  to  damage  highways  set  out 
under  the  Act  The  Bei^fiekhide  Local  Board  v. 
The  ConseU  Iron  Co.  (Lim.),  491 


Liability  to  fence  shaft  of  abandoned  mine : 

owner:  person  interested  in  minerals.    Evans 
V.  Mostyn  (M.C.  25),  258 

-^  Owner*s  responsibility  for  breach  ot  general 
rules  by  another  person.  Baker  v.  Carter 
(M.C.  87),  586 

^^^  mining  company:  cost'hook  system:  action 
by  creditor  in  collusion  tcith  company  against  a 
snarehdderl^ — ^A  creditor  of  a  cost-book  mining 
company  will  noc  be  allowed  to  bring  an  action 
against  a  shareholder  of  the  company  for  Uie 
purpose  of  enforcing  a  call,  and  therefore  if  the 
action  be  not  really  an  action  by  the  creditor, 
but  a  collusive  action  by  the  company,  it  will 
be  stayed.    Escott  v.  Gray,  606 

MiKUfo  Lbasb — covenant  to  pay  rent :  deduction 
for  rates]— A  mining  lease  contained  a  cove- 
nant by  the  lessee  to  pay  rent  '*  free  from  all  de 
ducUons  whatsoever,  and  that  the  lessee  **  also 
shall  and  will  pay  or  cause  to  be  paid  all  man- 
ner of  taxes,  rates,  assessments,  charges  and 
impositions  whatsoever,  parliamentarv  or  pa- 
rochial, which  now  are  or  which  shall  at  any 
time  or  times  hereafter  during  the  continuance 
of  this  demise  be  taxed,  rated,  charged,  assessed 
or  imposed  upon  the  said  demised  mines  and 
piemisef,  the  landlord's  property  tax  only  ex- 


Municipal  Elections  Act  ^nomination:  burgess 
roll  on  which  the  name  of  person  nominated 
must  appear  :  jurisdiction  to  review  decision  of 
mayorl—lt  is  sufficient  to  entitle  a  person  to 
be  nominated  for  the  office  of  councillor  for  a 
municipal  borough  that,  if  otherwise  duly 
qualifled,  he  be  enrolled  on  the  burgess  roll 
m  force  at  the  time  of  the  election,  although 
his  name  may  not  be  on  the  bui^ess  roll  which 
was  in  force  at  the  time  of  the  nomination. 
Therefore,  where  one  of  several  candidates  for 
the  office  of  councillor  was  nominated  on  the 
23rd  of  October,  1877,  who  was  not  enrolled 
on  the  burgess  roll  for  the  year  beginning  the 
1st  of  November,  1876,  but  was  enrolled  on  the 
bargees  roll  for  the  year  beginning  the  1st  of 
November,  1877,  when  the  election  was  held» 
and  was  in  all  other  respects  qualified  to  be 
elected  councillor, — Held,  that  he  was  rightly 
nominated.    Budge  v.  Andrews,  586 

The  Court  of  Common  Fleas  has  jurisdiction,  on  a 
petition  questioning  the  election,  to  review  the 
decision  of  the  mayor,  who  had  allowed  an  ob- 
jection to  such  nomination,  on  the  ground  that 
the  name  of  such  candidate  was  not  on  such 
previous  burgess  rolL    Ibid. 

Necbssasibs.    See  Husband  and  Wife* 

Nhgliobncb — obstruction  of  highway  by  dangerous 
instrument:  injury  immediately  caused  by  act 
of  third  person :  remoteness  of  damage] — A  per- 
son placing  a  dangerous  obstruction  in  a  high- 
way or  in  a  private  road  over  which  persons 
have  a  right  of  way,  is  bound  to  take  all  neces- 
sary precautions  to  protect  persons  exercising 
their  right  of  way ;  and  if  he  neglects  to  do  so, 
is  liable  for  the  consequences.  Ckurk  v.  Cham' 
bers,  427 

Case  in  which  it  was  held  that  the  defendant 
having  unlawfully  placed  a  dangerous  obstruc- 
tion in  the  road  was  liable  if  iiyury  occurred 
to  an  innocent  party  lawfully  using  the  road, 
his  unlawful  act  being  the  primary  cause  of 
the  evil,  although  the  immediate  cause  of  the 
ii^jury  was  the  act  of  Mme  ot]ier  person.    Ibid« 
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NBauoBNCB  {cout^nuedy-etfidence  of:  question 
for  nny]— While  respondent  was  travelling 
on  the  appellants*  railway  in  a  carriage,  aU 
the  seats  of  which  were  oocnpied,  three  more 
persons  got  in  and  remained  standing  nntU 
the  train  arrived  at  the  next  station,  where 
there  was  a  crowd  of  persons,  some  of  whom 
tried  to  enter  the  carnage  jnst  as  the  train 
was  starting;  respondent  rose  from  his  seat 
and  tried  to  prevent  any  more  passengers 
from  getting  in.  After  the  train  had  started 
respondent  fell  forward,  and  put  his  hand  on 
one  of  the  hinges  of  the  door  to  save  him- 
self; at  the  same  moment  a  porter  pushed 
away  the  persons  who  were  trying  to  get 
in,  and  slammed  the  door,  crushing  tne 
thumb  of  respondent,  who  brought  an  action  for 
the  injurv  so  caused: — ZTeM  (reversing  the  deci- 
sion of  the  Court  of  Appeal,  46  Law  J.  Rep. 
C.P.  376),  that  there  was  no  evidence  of  negli- 
gence proper  to  be  left  to  the  jury.  Metro* 
politan  Rail,  Co.  v.  Jackson  (H.L.),  303 

In  actions  for  negligence  the  rule  is  that  from 
any  given  state  of  £ELcts  the  Judge  must  say 
whether  negligence  can  legitimately  be  in- 
ferred, and  the  jury  must  say  whether  it 
ought  to  be  inferred.  The  case  of  Bridges  v. 
Tie  North  London  Railway  Company  (42  Law 
J.  Bep.  Q.B.  151 ;  s.  c.  Law  Hep.  7  £.  &  I.  App. 
213)  lays  down  no  new  principle  of  law  on  the 
subject    Ibid. 


—  wire  fencina :  a^oining  occupiers  qf  land: 
injury  to  cattle  through  eating  vjtre^ — Defen- 
dants^ land  was  separated  from  plaintiff's 
by  a  fence  which  had  been  put  up  by  defend- 
ants' predecessors  in  title,  and  which  was 
maintained  by  defendants.  This  fence  was 
constructed  of  old  wire  rope,  the  strands  of 
which  had  by  long  exposure  to  the  weather 
decayed  and  separated  into  pieces;  some  of 
these  fell  on  to  plaintiff's  land  where  they  lay 
hidden  among  the  grass.  Plaintiffs  cow  in 
grazing  picked  up  and  swallowed  one  of  these 
pieces  of  wire  and  in  consequence  died: — Held^ 
that  plaintiff  was  entitled  to  maintain  an  ac- 
tion for  the  loss  of  the  cow. — WUson  v.  Newberry 
(41  Law  J.  Rep.  Q.B.  31)  distinguished.  Firth 
V.  1^  Bowling  Green  Co.,  858 


inn  keeper:  luAilUy  for  i^ury  to  gnests] 

— ^It  is  the  duty  of  an  hotel  keeper  to  take 
reasonable  care  of  the  persons  of  his  gnests,  so 
that  they  are  not  injured  by  reason  of  a  want  of 
such  care  on  his  part  whUst  they  are  in  the  hotel 
as  his  guests.    Sandys  v.  Florence,  598 

A  statement  of  claim  alleged  that,  while  plain- 
tiff was  using  an  hotel,  of  which  defendant  was 
proprietor,  as  a  guest  for  reward  to  defend- 
ant, by  the  n^ligence  of  defendant  the  ceiling 
of  the  room  in  which  plaintiff  then  was,  fell 
upon  and  iigured  him: — Held,  on  demurrer, 
that  such  statement  sufficiently  shewed  a  cause 
of  action.    Ibid. 


of  acceptor.    See  Bill  of  Exchange.    And 

see  Factor  s  Act.    Master  and  Serrant.  Public 
Health  Act.    Telegraph  Company. 

Nbw  Trial — case  remitted  for  trial  to  Coimty 
Court :  motion  for  new  trial] — ^Whore  an  action 
brought  in  the  High  Court  nas  been  tried  in  a 
County  Court,  pursuant  to  a  Judge's  order, 
under  19  &  20  Vict,  c  108.  s.  26,  a  motion 
for  a  new  trial  must  still  be  made  to  the 
Divisional  Court  within  four  days  from  the 
day  of  trial ;  the  old  practice  as  to  actions  so 
remitted  for  trial  to  a  County  Court,  not  being 
affected  by  Order  XXXIX.  rules  1  and  la  of 
the  Judicature  Act.    London  v.  Roff^,  16 


— —  action  in  Chancery  Division  tried  b^r$  a 
jwy :  motion  for  new  trial  of  such  oettos, 
befare  what  court  to  be  made] — ^An  action  in 
the  Chancery  Division  having  been  tried  with 
a  jur^  befbro  a  Judge  of  the  Queen's  Bench 
Division,  amotion  for  a  new  trial  on  the  ground 
of  misdirection  was  made  before  a  Divisional 
Court  of  the  Queen's  Bench  Division  \—Hdd, 
that  the  motion  could  not  properly  be  ao 
made.  And,  Semble,  per  Fibld,  J.,  the  appli- 
cation might  be  made  to  the  Judge  befon 
whom  the  trial  took  place.  But  see  this  case, 
on  appeal,  47  Law  J.  Bep.  Chsnc  61.  Bmt 
V.  The  atypf  London  Real  Property  Co,  Lim., 
42 

NoKSurr— a/ipeo/  for  new  trial :  court  of  appeal] 
— Where  a  plaintiff  has  been  nonsuited  at  the 
conclusion  of  his  case,  the  appeal  must  be  by 
application  to  a  Divisional  Court  for  a  new 
trial,  unless  the  nonsuit  has  been  entered  upon 
admitted  &cts.  Etty'y,  Wilson  (App,),  664 

Where  the  nonsuit  has  been  enteral  upon  ad- 
mitted fjEu:ts,—i8(»it52e,  that  an  appeal  lies  totiie 
Court  of  Appeal  under  Order  XL.  rule.  4.  Und. 

NoTiCH  OP  Action— :^>rwi  ofnotioe:  pMie  hsM 
act :  action  for  a  mi^fisasanee] — ^In  an  action 
against  a  lo(»l  board  acting  un!der  the  Pnblic 
HealtJi  Act,  1848  (11  &  12  Vict,  c  63),  for  not 
having  properly  filled  up  a  trench  which  tha 
board  had  caused  to  be  made  in  a  road  for 
laying  down  a  sewer,  by  reason  of  which  that 
part  of  the  road  gave  way,  and  the  pluntiff 's 
horse  was  iigured,  the  notice  of  action  given  in 
compliance  with  section  139  of  that  Act  stated 
that  the  board  did  by  their  '«laboarBn,  sar- 
vants  and  others  on  or  about  the  ISth  of  May 
last  negligently,  carelessly  and  improperly  kava 
a  certain  portion  of  the  said  road  or  h^vay 
in  an  insufficient  and  improper  state  of  repairi 
whereby  a  horse"  of  the  plaintiff  **  sank  into  the 
said  road  or  highway,  and  was  thrown  therain,' 
and  ij^vaeA'.—HM,  that  the  noliee  was  not 
limited  to  a  complaint  of  an  ii^uy  from  non- 
repair of  the  road,  but  was  applxaMs  to  a 
cause  of  action  arising  from  an  act  of  amtts9r> 
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ance,  and  was  therefore  a  sufficient  notice  of 
the  cause  of  action.  James  Smith  ^  Co,  v.  Wett 
Derby  Local  Board,  607 

— -  See  Justice  of  the  Peace. 

NoTicB  TO  QUIT.    Soc  Landlord  and  Tenant. 

Pabuambnt— cotm^^  vote:  list  of  voters:  name 
on  wrong  list:  amendment]— The  appellant  was 
dnl;^  qualified  to  rote  for  the  county  as  oc- 
cupier of  a  house  and  land  rated  at  12/.  and 
upwards.  The  appellant's  name,  which  should 
haye  appeared  on  the  list  of  voters  entititled 
"as  occupiers  of  the  rateable  value  of  121.  and 
under  60t,  rental,"  by  mistake  appeared  on  the 
list  of  YOters  entitled  *'  in  respect  of  property, 
including  occupiers  at  a  rent  of  dOl,  and  up- 
wards." Opposite  to  his  name  in  the  third 
column  of  this  list  under  the  heading  «*'  nature 
of  qualification,''  was  inserted  "  occupier  of  a 
house  and  land  rated  at  12^.  and  upwaids.*' 
On  otgection  to  the  vote, — Hddt  that  under 
Jhe  powers  of  amendment  given  by  6  Vict.  c. 
18.  8.  46,  the  Revising  Barnster  had  power  to 
transfer  the  appellant's  name  to  the  proper  list. 
Bollard  v.  Robins,  60 

county    vote:     disqualification     of    voter: 

bribery:  report  of  election  judge] — ^By  the  Par- 
liamentary Elections  Act,  1868  (31  &  32  Vict. 
c.  125),  section  11,  sub-section  14,  Uie  Judge 
who  has  tried  an  election  petition  in  which  a 
charge  is  made  of  any  corrupt  practice  at  the 
election,  is  to  report  to  the  Speaker  inter  alia 
'*  whether  any  corrupt  practice  has  been  proved 
to  have  been  committed  by  or  with  the  know- 
ledge and  consent  of  any  candidate  at  such 
election,  and  the  nature  of  such  corrupt  prac- 
tice ; "  and  by  section  43  of  such  Act  it  is  enacted 
that  "  where  it  is  found  b^  the  reprt  of  the 
Judge  upon  an  election  petition  under  the  Act 
that  bribeiy  has  been  conunitted  by  or  with  the 
knowledge  and  consent  of  any  candidate  at  an 
election,  such  candidate  shall  be  deemed  to 
have  been  personally  guilty  of  bribeiy  at  such 
election,"  and  shall,  amongst  other  Uiings,  be 
incapable  of  being  registered  as  a  voter  during 
seven  years  next  after  beinff  so  found  guilty. 
An  election  Judge  appointed  to  try  a  petition 
against  the  election  and  return  of  A.  G.  as 
a  member  to  serve  in  Parliament  for  the 
borou^  of  K.  reported,  in  compliance  with 
the  directions  of  the  Parliamentaiy  Elections 
Act,  1868,  that  it  "was  proved  before  him 
that  the  said  A.  O.  was  guilty  of  a  corrupt 
practice  at  the  said  election  within  the  true 
intent  and  meaning  of  the  Corrupt  Practices 
Prevention  Act,  1864,  and  he  further  reported 
that  the  nature  of  such  corrupt  practice  was 
the  promising  before  and  at  tne  time  of  the 
said  election  to  certain  voters  for  the  said 
borough  of  K.  and  other  inhabitants  thereof 
that  the  said  A.  G.  would,   in  the  event  of 


his  being  returned  at  the  'said  election,  and 
after  such  return,  give  to  such  voters  and 
other  voters  and  inhabitants  of  K.  an  enter- 
tainment consisting,  among  other  things,  of 
meat  and  drink,  with  the  view  and  intent  to 
induce  such  voters  to  vote  for  him  the  said 
A.  G.  at  such  election :  "~£r«^  that,  even 
if  the  promising  to  give  an  entertainment  to 
voters  under  the  circumstances  stated  in  such 
report  amounted  to  bribery,  it  was  not  found 
by  such  report,  either  in  expreaa  words  or  by 
necessary  inference,  that  bribery  had  been  com- 
mitted by  or  with  the  knowledge  and  consent 
of  th^  said  A.  G.  at  the  said  election,  and 
that  therefore  the  said  A.  G.  was  not  dis- 
<)ualified  by  the  said  43rd  section  of  the  Par- 
bamentarjr  Elections  Act,  1868,  from  being 
registered  as  a  county  voter.  Orant  v.  the 
Overseers  qfPagham,  59 


— 6o«wi^*  vote:  freehold:  residence]— Bj  2 
Will.  4.  c  45.  s.  33,  no  person  qualified  as  a 
freeholder  to  vote  for  a  borough,  shall  be  re- 
gistered unless  he  shall  have  resided  for  six 
calendar  months  previous  to  31st  July  within 
the  borough  or  seven  miles  thereof.  The  appel- 
lant was  entitled  to  a  vote  for  the  borough  of 
Exeter,  in  respect  of  a  freehold  qualification. 
With  the  exception  of  two  months,  he  had,  as 
tenant,  occupied  a  house  within  Uie  limits  of 
the  borough  for  six  calendar  months  previous 
to  the  31st  of  July.  For  those  two  months 
appellant,  with  his  wife  and  child,  went  to 
reside  with  his  mother-in-law,  who  occupied 
one  of  a  number  of  almshouses,  also  situate 
within  the  borough.  The  appellant's  residence 
there  was  contrary  to  the  rules  of  the  alms- 
houses, but  he  was  not  disturbed,  and,  except 
for  one  day  when  he  went  to  London  on 
business,  he  and  his  family  lived  and  slept  as 
guests  in  the  house  so  occupied  by  his  mother- 
in-law  for  the  two  months: — Held,  that  the 
appellant's  residence  within  the  borough  was 
a  sufficient  compliance  with  the  requirements 
of  2  Will.  4.  c.  45.  s.  33,  to  entitle  him  to 
be  registered.    Beal  v.  Ford,  56 

—  ootmty  vote :  lease  of  waste  of  manor :  freehold 
tenure]— 8,  claimed  to  be  entitled,  as  a  free- 
holder, to  vote  for  the  county  in  respect  of  a 
lease  of  part  of  the  waste  of  the  manor  of  N. 
The  burgesses  of  the  borou^  of  N.  had  from 
time  immemorial  exercised  rights  of  common  of 
pasture  over  the  manor  of  N.,  and  at  Courts 
leet  holden  for  the  borough  of  N.,  it  had  been 
the  practice  for  100  years  past  and  upwud  for 
the  mayor  and  burgesses  of  the  borough  to  pre- 
sent to  the  lord  of  the  manor  of  N.  individual 
bursessesfor  occupation  of  pieces  of  waste  land 
of  the  manor ;  in  all  such  cases  the  person  so 
presented  took  possession  of  the  apportioned 
pieces  of  waste,  and  paid  rent  to  the  lord. 
About  one-tenth  of  the  wastes  had  been  thus 
enclosed,  but  a  8uffioieD<7  of  such  land  was  left 
for  the  nse  by  the  Commoners  of  their  rights 
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queen's  bench,  common  pleas  and  exchequer. 


[N.S. 


of  pasture.  S.  being  duly  presented  for  occu- 
pation of  a  piece  of  the  waste  land  in  accord- 
ance with  the  custom,  entered  into  occupation 
thereof,  and  in  1861  was  granted  a  lease  by  the 
lord,  similar  to  leases  which,  since  1838,  had 
been  granted  in  like  cases,  namely,  a  lease  for 
three  liyes,  with  a  corenant  for  renewal.  S. 
continued  to  occupy  under  this  lease,  and  paid 
rent  to  the  lord  I—Held^  that  S.  had  such  a 
freehold  interest  as  would  entitle  him  to  be 
registered  as  a  voter  for  the  county.  Phillips 
y.  Salmon,  53 


Partibs  to  AcnoKs  —  change  of:  mrtival  of 
cause  of  action:  statutortf  fravd:  death  of 
plaintiff^:  rk^  of  admintstrairix  to  be  joined 
as  ^f^y]— The  original  plaintiflf  had  recovered 
ayerdict  in  an  action  against  the  defendants  for 
statutory  fraud.  Pending  an  appeal  to  Uie 
House  of  Lords,  the  plaintiff  died :  Hdd,  that 
the  administratrix  of  the  plaintiff  was  entitled 
to  be  joined  as  a  party  to  the  action,  under  rule 
4,  Order  L.  of  the  Rules  of  Court>  1876.  Twy- 
cross  y.  Grantt  676 


>  See  Husband  and  Wife* 


FABTifSRB — bill  qf  exchange:  power  of  partner 
to  bind  firm:  blank  acceptance]— A  partner  has 
no  impUed  authority  to  bind  his  Arm  by  issuing 
acceptances  in  blank.  Hogarth  y.  Latham  ^  Co, 
(App.),  839 

F.,  of  the  firm  of  L.  &  Co.,  gave  an  acceptance 
pxuporting  to  be  made  by  the  firm,  with  a  bluik 
for  the  name  of  the  drawer.  C.  gave  it  to  H.  for 
i^ue.  H.  filled  up  the  bill,  putting  the  name 
of  his  firm,  H.  &  C,  as  drawers,  and  indorsed 
it  to  himself,  knowing  when  he  did  so  that  F. 
had  no  authority  to  accept  the  bill : — ^i9<^,that 
L.  &  Co.  were  not  liable  on  the  bill  at  the  suit 
ofH.    Ibid. 

Sefnble,  that  a  bona  fide  holder  for  value  to  whom 
the  bill  had  oome  in  a  perfect  state  would 
have  been  entitled  to  sue.    Ibid. 


^^.^^  partnership  debt :  Joint  and  several  liahilUy: 
judgment  recovered  against  one  or  more  oj 
several  0O-oon^rac^or«]«  Defendant  being  jointly 
interested  with  W.  &  Co.  in  a  contract  in 
respect  of  which  they  were  indebted  to  plain- 
tifi(  plaintiff  recovered  judgment  against  W.  & 
Co.  W.  &  Co.  afterwards  became  bankrupt. 
Plaintiff  proved  against  their  estate,  and  then 
brought  an  action  on  the  contract  against  de« 
fenduit:— Held,  that  the  judgment  obtained 
against  W*  &  Co.  was  a  oar  to  the  action. 
Kendall  v.  HamiUon  (App.),  666 

Partnership  debts  are  not  necessarily  joint  as 
well  as  several,  the  liability  of  the  estate  of  a 
deceased  partner  on  a  partnership  contract 
being  based  on  the  ground  that  where  there 
is  no  Buryivorship  of  interest  there  ought  not 
to  be  survivorship  of  liability.    Ibid. 


PAncsMT — ^by  cheque.    See  Debtor  and  Creditor. 

Paticbmt  into  CoufiT— effect  of.  See  Cotrnty 
Court. 

Penalty.    See  Corporation. 

Plbadiko — counter-claim  raising  questions  between 
defendant  and  plaintiff"  along  with  any  other  per- 
son :  who  may  be  made  a  aefendanty-k  defen- 
dant may  bring  in  as  defendants  to  his  counter- 
claim, in  addition  to  the  plaintiff,  all  such  per- 
sons as  he  could,  if  he  had  sued  the  plaintiff  in 
a  cross  action,  have  joined  with  Uie  plaintiff  as 
defendants  to  such  action,  that  is  to  sav,  all  per- 
sons against  whom  he  could  claim  relief  aung 
with  the  plainti£^  whether  jointly,  sevendlj 
or  in  the  alternative.  Twrner  v,  Hi^ne^ord  Ois 
Co.  (App.),  296 

To  an  action  for  breach  of  contract  defendants 
leged  that,  as  plaintiff  had  not  executed  the 
contract  as  specified  by  the  agreement,  they  had 
thereby  become  entiUed  to  put  an  end  to  the 
.  contract,  and  they  sought,  by  way  of  eoonter- 
claim,  to  recover  damages  from  plaintiff  for  the 
expenses  caused  by  his  d^ult.  They  also 
made  R.,  who,  as  suretr^  for  the  due  execution 
of  the  contract  by  plaintiff,  had  entered  into 
a  bond  with  defenoants,  a  defendant  to  the 
countersslaim,  and  they  sought  to  recover  the 
amount  of  his  bond  as  damages.  R.  applied 
to  have  so  much  of  the  counter-claim  as  rekted 
to  him  struck  out: — Held  (reversing  the  de- 
cision of  the  Exchequer  Division),  that  the 
whole  of  the  counter-claim  must  be  allowed  as 
it  raised  a  question  between  defendants  and 
plaintiff,  along  with  R.  the  surety,  and  that  R 
was  properly  served  with  the  counter  cUim. 
Ibid. 

inconsistent  defences:  embarrassing  d^enee: 

payment  into  Court,  and  denial  ofpUMijrs 
right  to  sue] — ^There  is  nothing  in  the  Jodi- 
catnre  Acts  or  Rules  to  prevent  a  defendant 
pleading  inconsistent  defences.  Therefore,  in 
general,  a  defendant  may  in  his  statement  of 
defence  deny  the  right  of  plaintiff  to  sue^  and 
at  the  same  time  pay  a  sum  of  money  into 
Court  under  Order  XXX.  in  satisfoction  of 
plaintiffs  claim,  since  such  a  course,  tboogh 
raisi^  inconsistent  defences,  does  not  neces- 
sarily tend  to  prejudice,  embarrass  or  delay  the 
fair  trial  of  the  action  within  the  meaning  of 
Order  XXVH.  rule  1.  Berdau  v.  Greenwood 
(App.),  628 

Quere,  whether  in  some  cases,  e.g.,  actiosi 
brought  to  try  a  right,  or  to  dear  plainUfTs 
character,  or  where  fiiaud  is  charged,  such 
pleading  should  be  allowed.    Ibid. 

..-.  See  Inferior  Court    Set-off.    Practice. 

PoLU    See  Company. 
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PooB  Liw.    See  Settlement  of  paupers. 

PooB  Bath— Canal:  lands  of  a  like  quality. 
Company  of  Proprietors  of  the  Regents  Canal 
y.  AssesmeiU  Conmittee  of  8t.  Panoras  (M.O. 
87),  192 

—  Rateable  ralue  of  shipyard :  enhancement  of 
rateable  yalne  hw  machinery  and  plant  Laing 
y.  Overseers  of  Bishopwearmouth  and  Assessment 
Committee  of  Sunderland  Union  (M.O.  41),  337 

Pbactiob— <rta/  by  jury:  order  depriving  sueoess- 
ful  party  qf  costs:  "application  made  at  ike 
triaP*] — In  a  cause  tried  at  the  assizes  by  a 
Judge  and  jury  an  application  to  deprive  the 
Bueoesefhl  party  of  costs  was  made  an  hour 
after  verdict,  and  while  another  cause  was  pro- 
ceeding:— Held,  that  the  application  was  not 
too  late  under  Order  LY.,  which  requires  the 
application  to  be  made  at  the  trial.  Kynaston 
y.  Mackinder  (App.),  76 

— —  cause  remitted  to  county  court  unless  security 
gwen :  enlar^fetnent  of  time  for  giving  securityY- 
Where  the  time  limited  by  an  order  made  under 
section  10  of  30  &  31  Vict.  c.  142,  remitting 
an  action  for  trial  to  a  County  Court  unless 
plaintiff  give  security  for  costs,  has  expired,  the 
action  nevertheless  remains  in  the  Superior 
Court  until  the  plaintiff  has  lodged  the  ori- 
ginal writ  and  order  with  the  Registrar  of  the 
County  Court ;  and  until  this  has  been  done, 
a  Master  has  jurisdiction  to  grant  to  the  plain- 
tiff farther  terms  as  to  his  giving  security,  upon 
compliance  with  which  he  will  be  at  liberty  to 
proceed  in  the  Superior  Court  notwithstanding 
his  disobedience  to  the  first  order. — 8o  held  by 
the  Court  of  Appeal,  affirming  the  decision  of 
the  Queen's  Bench  Division.  Welpley  v.  Bukl 
(App.).  161 

«-^—  action  dismissed  for  want  of  prosecution: 
power  to  enlarae  timej — ^Where  the  time  limited 
by  an  order  dismissing  an  action  for  want  of 
prosecution  unless  statement  of  daim  be  de- 
livered within  that  time,  has  expired,  and  plain- 
tiff has  not  then  delivered  nis  statement  of 
daim,  the  action  is  dead,  and  a  master  has  no 
jurisdiction  upon  a  subsequent  application  to 
grant  plaintiff  further  time  for  delivering  a 
statement  of  daim.     Whistler  v.  Hancock,  162 

m^.^^  judgment  by  difault:  setting  aside  judgment] 
— Where  judgment  has  been  suffei^od  by  de- 
fault, lapse  of  time  is  not  in  itself  a  valid  ob- 
jection to  an  application  to  set  such  judgment 
aside  as  irregular,  if  defendant  has  acted  bona 
fide,  and  the  lateness  of  the  application  has  done 
no  irreparable  injury  to  plaintiff.  Atwood  y. 
Chichester  (App.),  800 

-— -  setting  aside  judgment  by  drfauU  after  order 
for  substituted  service] — An^order  for  substituted 
service,  under  Order  IX.  rule  2,  is  not  absolutely 


final  and  condusive,  but  it  is  competent  to  the 
Court  to  set  aside  the  judgment  regularly 
signed  after  such  order.  This  is,  however,  a 
matter  of  discretion,  and  a  defendant  will  not 
be  let  in  to  defend  as  of  right  merely  because  he 
was  iffnorant  of  the  fl^t  that  process  had  been 
issued  against  him.  Watt  y.  Bnmett,  820 
Where  sndi  lfl;norance  appeared  upon  affidavits 
which  also  slleged  that  defendant  had  a  good 
defence  upon  the  merits,  the  Court  set  aside 
the  judgment  upon  the  terms  of  defendant  giring 
security  for  the  amount  of  the  judgment  and 
Ibid. 


...^^ order  changing  soltcitcr :  solicitor's  costs: 
conflict  between  rules  of  eguitv  and  rtdes  of 
common  law] — ^An  order  for  changing  a  soli- 
dtor  in  an  action  is  not  to  be  conditional  on 
payment  of  the  costs  of  the  original  solidtor, 
unless  imder  exceptional  circumstances,  as  the 
rule  in  Equity  before  the  Judicature  A^  1878, 
did  not  require  such  payment  as  a  condition 
precedent  to  the  change,  and  now,  in  accord- 
ance with  section  25,  sub-section  11  of  the 
Judicature  Act,  1873,  the  rule  in  Equity  must 
prevail.     Grant  v.  Holland;  in  re  Norton,  618 

writ  specially   indorsed :  demurrer  to   tn- 

dorsemeni]—A  writ  spedally  indorsed  in  lieu 
of  a  statement  of  claim  is  equivalent  to  ordinary 
pleadinff.  Therefore^  where  plaintiff  upedally 
indorsed  his  writ  with  a  claim  shewing  no  cause 
of  action,  and  gave  notice  under  Order  XXI. 
rule  4,  that  the  special  indorsement  was  the 
statement  of  daim,  defendant  was  allowed  to 
demur.    Robertson  v.  Howard^  480 

.^^ district  registry  writ:  appearance  out  of 
district :  notice  to  plaintiff:  judgment  tn  dC' 
fault  of  appearance:  indorsement  on  writ] — ^A 
writ  was  issued  out  of  a  district  registry 
against  a  defendant  resident  out  of  the  district 
llie  defendant  entered  an  appearance  in  Lon- 
don, but  failed  to  give  notice  to  the  plaintiff 
under  Order  XII.  rule  6a.  i— Held,  that  the 
appearance  was  not  complete,  and  that  the 
plaintiff  was  entitled  to  sign  judgment.  Smith 
V.  Dobbin  (App.),  66 

The  writ  was  indorsed  "  This  writ  was  issued  by 
T.  W.  O.,  of  Hereford,  whose  address  for  ser- 
vice is  T.  W.  G.,  care  of  T.  W.  &  Son,  11,  Bed- 
ford  Row,  W.C.;"— ifeW,  a  sufficient  indorse- 
ment under  Order  IV.  rule  3a.    Ibid. 


costs:  collision  of  ships:  compulsoru  pilot 

age] — The  rule  of  the  former  Court  of  Admi- 
ralty, that  in  an  action  of  collision  of  ships,  no 
costs  are  allowed  to  the  party  who,  after 
raising  other  defences,  succeeds  on  the  defence 
of  compulsory  pilotage  alone,  does  not  ap^y  to 
cases  in  the  Exchequer  Division. — The  Iktiog 
(47  Law  J.  Rep.  P.,  D.  &  A.  1)  distinguished. 
General  Steam  Nav.  Co,  v.  London  and  Edin- 
burgh Shipping  Co.,  77 
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—  Explanation  Ivy  Judge  of  his  findings.  See 
Dramatic  Copyright.  And  see  New  Trial. 
Parties.  Security  for  Costs.  Sheriff.  Staying 
Proceedings. 

Principal  and  Aobnt— -<xm^fo2  over  property : 
sale  of  subject  matter  of  the  agency] — ^An 
agreement  was  entered  into  between  F.,  a 
broker,  and  R.,  a  colliery  owner,  "in  con- 
sideration of  the  services  and  payments  to  be 
mutually  rendered/  that  F.  shotdd  act  as  R.'s 
agent  at  Liveroool  for  the  sale  of  his  coals  for 
seven  years.  It  was  stipulated  that  R.  should 
not  employ  any  other  agent  at  Liverpool ;  that 
F.  should  not  act  as  agent  for  any  other  prin- 
cipal ;  that  the  rates  and  terms  of  sales  should 
be  under  R.'s  control,  and  that  if  F.  could  not 
sell,  or  if  R.  could  not  supply  a  certain  amount 
of  coal  within  the  year,  either  party  might 
put  an  end  to  the  agreement.  Before  the  ex* 
piration  of  the  seven  years  R  sold  the  coUieiy, 
whereupon  F.  brought  an  action  against  him 
for  breach  of  the  agreement : — Hdd,  that  the 
action  was  not  maintainable,  for  that  the  agree- 
ment merely  bound  R.  to  employ  F.  as  his 
agent  for  the  sale  of  such  coal  as  he  should 
send  to  Liverpool,  and  was  necessarily  deter- 
mined on  his  parting  with  the  subject  matter 
of  the  agency.   Rhodes  v.  Forwood  (H.L.),  396 

Pbincifal  and  Surbtt — rights  of  surety :  secu- 
rities: discharge  qfeureiy]—A  surety  is  entitled 
to  the  benefit  of  any  security  which  the  creditor 
has  received  for  the  debt,  though  he  has  re- 
ceived it  after  the  contract  of  suretyship ;  and 
therefore,  where  the  creditor  has  so  dealt  after- 
wards with  such  security  that  on  payment  by 
the  surety  it  cannot  be  given  to  him  in  the 
same  condition  as  it  was  when  the  creditor  first 
acquired  it,  the  surety  is  discharged  to  the  ex- 
tent of  such  security.   Campbell  v.  Sothwell,  144 

bond :  alteration  of  agreement  between  prin- 
cipals :  discharge  of  surety :  landlord  and 
tenant  :  surrender  by  operation  of  law] — 
In  an  action  against  a  surety  on  his  bond, 
whereby  he  guaranteed  the  performance  of 
a  covenant  by  his  principal,  the  lessee  of 
a  fiirm  and  flock  of  sheep,  to  deliver  up  to 
the  plaintiff  at  the  end  d  the  tenancy,  with 
the  fiirm,  a  like  number  and  quality  of  sheep 
regularly  heathed  and  pastured  on  the  fiirm, 
it  was  proved  that  an  alteration  had  been 
made  in  the  terms  of  the  letting  by  the  sur- 
render of  a  small  part  of  the  farm  and  a  pro- 
portionate reduction  of  the  rent  The  jur^ 
found  that  the  alteraUon  had  not  made  any 
material  difference  in  the  relation  between  the 
parties,  so  as  to  affect  the  eapacihr  of  the  tenant 
to  peribrm  his  covenant: — ^Id  (affinning 
the  decision  below,  page  81),  by  Cotton, 
L.J.,  and  Thxsigsb,  L.J .  (Bbvit,  L.J.,  dissent- 
ing), that  the  surety  was  discharged.  By 
Cotton,  LJ.,  and  Thbsiosb,  L.J. — Any  alter- 
ation in  the  form  of  the  agreement  between 


principals  discharges  the  surety,  unless  it  it 
self-evident  that  the  alteration  cannot  pejndiee 
the  surety ;  the  surety  himself  being  the  judge 
as  to  materiality.  By  Bbbtt,  L. J. — ^The  surety 
is  discharged  where  &ere  has  been  a  material 
alteration,  or  an  alteration  of  some  specific 
provision  of  the  agreement,  but  not  otherwise. 
— By  the  whole  Court  (overruling  the  dedsion 
below).— -The  mere  surrender  of  a  small  part 
of  demised  premises  and  proportionate  reauc- 
tion  of  the  rent  does  not  in  itself  amount  to 
a  surrender  by  operation  of  law  of  the  old 
tenancy,  and  the  creation  of  a  new  one.  Holme 
V.  Brunskill  (App.),  610 

Pbivilbgb.  See  De&mation.  Inspection  of  Docu- 
ments. 

PfiOHiBiTioN.    See  Railway  Commissioners. 

Pbopbbtt  Tax.    See  Income  Tax. 

Public  Health  Act — construction  of  drain  eom- 
mwnicoHng  with  sewer:  UabQUy  of  local  au- 
thority for  neglige»ce^ — Where  a  local  authoritj 
by  agreement  with  tne  owner  of  premises  con- 
structs, so  as  to  communicate  with  their  sewer, 
a  drain  from  his  premises  which  they  could  hare 
required  him  to  make  under  section  2$  of  the 
Public  Health  Act,  1875,  such  agreement  is  not 
ultra  vires,  and  they  are  responsible  to  him 
for  any  damage  caused  to  his  premises  by  the 
negligent  construction  of  the  drain.  Ball  v. 
The  Mayor,  #c.,  of  Bailey,  148 

— .  clerk  to  local  board:  bye-laws  as  to  rescis- 
sion of  resolution:  dismissal  of  servant:  quo 
warranto]-— A  bye-law  of  a  Local  Board  of 
Health,  duly  made  and  confirmed,  forbade 
the  rescission  of  any  resolution  of  the  Board, 
unless  at  a  meeting  where  at  least  as  many 
members  were  present  as  were  present  when 
such  resolution  was  passed: — HM,  that  saeh 
bye-law  did  not  apply  to  the  dismisnal  of 
the  clerk  to  the  Board ;  for  a  resolution  to  eflbct 
this  was  not  in  the  nature  of  a  reedssion  of  that 
by  which  he  had  been  appointed  but  was  a 
new  resolution  in  itself.  I&oh  clerk,  therefine, 
heading  his  office  under  the  Public  Health  Acts, 
**  at  the  pleasure  of  the  Board,**  could  not  obtain 
an  information  in  the  nature  of  quo  warranic 
because  of  his  dismissal  by  the  rMolution  of  s 
meeting  consisting  of  fewer  members  than  were 
present  when  he  was  appointed.  &  parte 
Richards,  498 

Where  application  is  made  for  an  information 
in  the  nature  of  a  writ  of  ^  warranto  by  s 
person  who  is  liable  to  immediate  dismisital  from 
the  office  in  which  he  seeks  to  be  reinstated, 
the  Court  will  not,  in  the  exercise  of  its  discre- 
tion,  grant  the  application.    Ibid. 

Paving  of  private  streets :  recovery  of  ex- 
penses from  owners  in  de&^t.  Lewis  v.  Ckr- 
diff  Urban  SanUary  Authority  (M.C.  101)^  bit 
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See  Contract     Highway.     Landlord   and 

Tenant.    Notice  of  Action. 

Public  WoBSHip  BsaviATiojx  Act— jurisdiction  of 
judge:  requisition  to  hear  it  at  a  wtrtioular 
place :  direction  qf  archbishop  a  oondiiion  pre- 
cedent to  jurisdiction] — The  Public  Worship 
Begnlation  Act  (37  &  38  Vict  c.  86),  in  section 
9,  enacts  that  when  a  representation  against  an 
incumbent  under  that  Act  has  been  transmitted 
by  the  bishop,  in  the  mode  prescribed,  to  the 
Ardxbishop  of  the  province,  '*  the  Archbishop 
shall  fbrthwith  require  the  Judge**  (f.tf.,  the 
Judge  of  the  Proyindal  Cknirts  of  Canterbury 
and  York,  appointed  under  section  7  of  the  Act) 
'*to  hear  the  matter  of  the  representation  at 
any  place  within  the  diocese  or  province,  or  in 
London  or  Westminster."  A  representation 
under  this  Act  having  been  indue  course  trans- 
mitted to  the  Archbishop  of  Canterbury  by  the 
Bishop  of  Bochester,  the  Archbishop  sent  to  the 
Judge  a  requisition  to  hear  the  matter  of  the 
representation  "at  any  place  in  London  or 
Westminster,  or  within  the  said  diocese  of 
Bochester  as  you  may  deem  fit."  The  Judge 
gave  due  notice  to  the  defendant  that  the  case 
would  be  heard  at  Lambeth.  Lambeth  is  in 
the  province  of  Canterbury,  but  not  in  the 
diocese  of  Bochester.  The  defendant  did  not 
appear,  and  the  case  having  been  heard  in  his 
absence,  judgment  was  pronounced  against  him : 
— Held,  on  motion  for  prohibition,  that  all  the 
proceedings  before  the  Judffe  were  void,  on  the 
ground  that  the  Judge  had  no  jurisdiction  ex- 
cept by  virtue  of  the  requisition  to  him  of  the 
archbishop,  and  that  the  archbishop  having 
limited  the  place  for  hearing,  the  Judge  had 
no  power  to  near  the  case  outside  the  limits  so 
prescribed.    Hudson  v.  Tooth,  18 

Quo  Wabeakto.    See  Public  Health  Act. 

Bailwat  and  Cakal  Traffic  Act — conditions 
limiting  liabilitg  of  company  for  damage  :  *  *just 
and  reasonable :  **  alternative  rate  qf  charge:  wH- 
ful  misconduct  of  servants  of  company] — ^Defend- 
ants charged  two  rates  for  the  conveyance  of 
certain  articles— one  the  ordinary  pariiamentary 
rate,  when  they  take  the  ordinary  liability  of  the 
carrier,  and  the  other  a  reduced  rate,  in  which 
case  they  make  it  a  condition  of  carriage  that 
the  sender  relieves  them  of  all  liability  for  loss 
or  damage,  except  upon  proof  that  such  loss  or 
damage  arose  from  wilftil  misconduct  on  the 
part  of  the  company's  servants: — Held,  that 
under  these  circumstances,  the  condition  re- 
lieving the  eompanjr  when  goods  are  carried  at 
the  lower  rate  is  "  just  and  reasonable,"  within 
section  7  of  the  Bailway  and  Canal  Traffic  Act, 
1864  (17  &  18  Vict,  c  31).  Lewis  v.  Oreat  West- 
em  Sail,  Co.  (App.),  131 

The  plaintiffs  agent  sent  cheeses,  one  of  the 
articles  conveyed  at  the  lower  rate,  from  Lon  • 
don  to  Shrewsbury.  The  cheeses  were  im- 
properly packed  into  the  train  by  the  company*s 
Vol.  47.-<iJB.,  C.P.  &  Exch.,  .Bkter, 


servants  in  London,  and  in  consequence  arrived 
at  Shrewsbury  in  a  greatly  damaged  condition : 
— Held,  that  though  there  was  dear  evidence 
that  the  cheeses  had  been  in  &ct  improperly 
packed,  yet,  as  there  was  none  to  shew  either 
that  the  packers  knew  that  they  were  packing 
them  in  a  manner  likely  to  damage  them,  or 
that  it  had  been  brought  to  their  knowledge 
that  that  mode  of  packing  might  lead  to  such 
damage,  and  that  they  had  then  packed  the 
cheeses  in  that  mode,  careless  whether  it  would 
result  in  such  damage  or  not,  there  was  no 
evidence  of  wilfhl  misconduct  on  their  part,  so 
as  to  render  the  defendants  liable.    Ibid. 

undue  preference :    reduction   of  charges  : 

gratuitous  cartage:  parties  having  advantages 
afforded  by  rival  Un^]— Plaintiff  carried  on 
business  as  a  brewer  at  Burton,  and  employed 
defendants  to  convey  goods  for  him  by  their 
railway.  Plaintiff's  premises  were  not  con- 
nected with  defendants'  or  anv  other  line  by 
sidings.  JPlaintiff  was  charged  by  defendants 
a  station  to  station  rate  for  the  carriage  of 
goods  to  and  from  Burton  (which  rate  also  in- 
cluded a  charge  for  station  accommodation),  and 
1«.  a  ton  for  cartage  to  and  from  the  station. 
Three  other  firms  at  Burton  had  premises  con- 
nected with  a  rival  line,  belonging  to  the 
Midland  Bailway  Company,  by  ndings,  from 
which  all  goods  forwurded  or  received  were 
loaded  and  imloaded.  The  cost  of  cartage  was 
thus  saved,  and,  in  addition,  the  Midland  allowed 
a  rebate  of  9c2.  per  ton— Ik  sum  which  foirly 
represented  the  value  of  the  station  accommo- 
dation and  other  services  which  were,  in  con- 
sequence of  the  sidings,  not  required  to  be 
performed  by  the  Midland.  Defendants,  solely 
with  a  view  to  attract  the  traffic  of  the  three 
firms  from  the  Midland,  carted  goods  for  them 
gratuitously  and  allowed  a  rebate  of  M,  a  ton 
off  the  station  to  station  rate;  the  result  being 
that  plaintiff  had  to  pay  1«.  9<i.  a  ton  more  than 
the  three  firms  for  goods  carried  under  the 
same  circumstances: — Held,  that  the  transac- 
tion amounted  to  a  breach  of  section  90  of  the 
Bail  ways  Clauses  Consolidation  Act,  1845,  as 
being  a  reduction  of  charges  in  fovour  of  the 
three  firms,  and  of  section  2  of  the  Bailway 
and  Canal  Traffic  Act,  1864,  as  being  an 
undue  preference  of  the  three  firms,  and  that 
plaintiff  was  entitled  to  recover  back  the  \s, 
dd,  a  ton  from  defendants.  Evershed  v.  The 
London  and  North  Western  Bail.  Co.  (App.),  284 

Bailwat  CoMmssioifnns — order  on  two  companies 
to  do  joint  acts  for  giving  facilities]— The 
Bailway  Commissioners  have  no  power  to  make 
an  order  on  two  railway  companies  to  afford 
to  the  public  focilities  for  conveyance  by  doing 
jointly  acts  which  neither  company  could  do 
separately.  And  where  such  an  order  was  made, 
the  High  Court  of  Justice  prohibited  the  com- 
missioners from  enforcing  it  Thomer  v.  Xon- 
don,  Chatham  and  Dover  Sail.  Co,  and  the  South 
Eastern  Sail.  Co.,  276 
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Bailwat  CoxPAinr — mandanms  to  comply  with 
order  of  Board  of  Trade:  inability  of  company 
to  comply  with-  the  orderl — A  mandamus  will 
not  lie  to  compel  a  railway  company  to  con- 
struct a  bridge  in  lien  of  a  level  crossing  pur- 
suant to  an  ord»  of  the  Board  of  Trade 
where  it  appears  that  the  company  are  wholly 
without  ninds,  and  have  not  the  means  of 
TOoyidinff  the  money  required  for  that  purpose. 
h^  re  The  Bristol  and  North  Somerset  Sail, 
Cb.,48 

^^bye4am:  whm  unfeaeonable  and  bad:  pae- 
senger  traveOiing  without  /icifc^]— The  8  &  9 
Vict.  c.  20.  s.  108  enacts  that  if  any  person 
travel  in  an^  carria^  of  the  railway  company 
without  haying  previously  paid  his  fare,  and 
with  intent  to  avoid  payment  thereof^  he  shall 
forfeit  to  the  company  a  sum  not  exceeding 
forty  shillings.  Section  108  of  such  Act  em- 
powers a  railway  company  to  make  regulations 
"  for  regulating  the  travelling  upon  or  using 
and  working  of  the  railway/'  and  section  109 
enables  the  company,  **for  better  enforcing 
the  observance  of  such  regulations/'  to  mi^e 
bye-laws  provided  such  bye-laws  be  not  re- 
pugnant to  law  or  to  the  said  Act  A  bye- 
law  made  pursuant  to  that  enactment  required 
a  person  travelling  without  a  ticket,  or  filing 
or  refusing  to  shew  or  deliver  up  his  ticket,  to 
pay  the  £ue  from  the  station  whence  the  train 
orupnally  started  to  the  end  of  his  journey  :— 
Held,  that  such,  bye-law  was  void,  on  the  ground 
that  it  attempted  to  inflict  a  penalty  for  doinff 
that  without  fraud  which  by  section  103  could 
be  punished  only  if  done  with  fraud,  and  also 
on  the  ground  <^  its  being  manifestly  unequal 
in  its  operation  and  so  unreasonable.  London, 
Brighton  and  South  Coast  Bail.  Co,  v.  Watson, 
684 

— ..  Bye-law  :_passeiM;er  travelling  without  ticket. 
Bentham  v.  Hoyle  (M.C.  51),  281 

—  scire  facias:  directors  qualification:  *'  share- 
holders :  **  estoppel]— DefendtoitB  T.  and  A.  were 
named  as  directors  in  the  special  Act  of  a  rail- 
way company.  The  Act  provided  that  the 
qualification  of  directors  should  be  fifty  shares 
of  10^.  each,  and  that  the  directors  named  in 
the  Act  should  continue  in  office  till  the  first 
ordinary  meeting  of  the  company.  T.  never 
acted  as  a  director,  and  another  director  was 
appointed  in  his  place.  A.  acted  as  director 
for  a  time  and  then  resigned,  and  his  place  on 
the  board  was  informally  filled  up.  'So  shares 
were  allotted  to  either  of  the  directors,  and  the 
whole  of  the  share  capital  of  the  company  was 
placed  in  other  hands.  A  register  of  share- 
holders of  the  company  was  drawn  up  in  which 
the  names  of  defendants  did  not  appear.  No 
ordinary  meeting  of  the  company  was  held,  and 
thft  resignations  of  defendants  and  the  sealing 
of  the  register  were  therefore  informal.  In  an 
action  of  scire  facias,  brought  several  years 
after  defendants'  resignations  of  their  director- 


ships, by  the  public  officer  of  another  eompao  j 
which  had  obtained  a  judgment  agpunst  the 
first  named  company, — Held,  that  as  no  shares 
had  been  allotted  to  defendants,  and  they  were 
not  de  facto  directors,  and  all  the  share  capital 
of  the  company  was  in  other  hands,  defend- 
ants could  not  be  made  liable  as  diiectors  on 
their  share  qualifications  except  by  way  of 
estoppel ;  and  that  no  estoppel  had  been  raised. 
Portal  V.  Emmens  explainea  and  distinguished. 
Kippling  v.  Todd,  Same  v.  AUan  (App.),  617 

— —  See  Master  and  Servant.    Neg^genee. 

RscovBiT  OF  Lakd — morUjoge  with  power  of  uk 
\\ft0r  notioe :  payment  of  moHgage  debt  bg  hiU 
during  currenw  of  notice :  revival  of  notice  on 
dishonour  of  Jt^— Mortgage  of  the  equity  of 
redemption  of  premises  as  security  for  payment 
of  a  sum  of  money,  with  the  condition  that,  if 
default  should  be  made  for  seven  days  after 
notice  requiring  payment,  the  mortgagee  misht 
sell.  The  mortgagee  subsequently  gave  due 
notice,  and  on  the  sixth  day  after  took  a  bill  at 
three  months  for  the  amount  from  the  mort- 
gagor, niio  died  the  following  day.  The  bill 
was  dishonoured,  and  thereupon  the  mortgagee, 
without  giving  any  farther  notice,  sold  the 
premises  to  the  plaintiff,  who  brought  ejectment 
against  the  defendant,  the  mortgagor's  widov: 
— Held,  that  the  power  of  sale  having  been  well 
exercised,  the  defendant  was  not  entitled  to 
redeem,  but  must  give  up  possession  to  the 
plaintiff.  That  the  giving  of  the  bill  operated 
as  a  suspension  of  the  remedy  by  sale,  and  of 
the  running  of  the  notice,  and  that  both  re- 
vived when  the  bill  was  dishonoured ;  no  further 
notice  was  therefore  necessary.  Wood  v.  Mur- 
ton,  191 

RiFRBBNca — under   Judicature  Acts.     See  Ar- 
bitration. 


Bbvbnvb.    See  Income  Tax. 
Duty. 


Inhabited  House 


Saiji  op  Goods — ifi  possession  ofshsfiff:  passima 
of  property:  skip:  transfer  or  assignment  of: 
registration'] — Possession  of  goods  by  a  riifriff 
under  a  writ  d  fieri  facias  does  not  prevent 
the  debtor  from  making  an  effectual  sale  of 
the  goods  by  delivery  to  a  purchaser  while  the 
sheriff  is  in  possession.  Union  Bank  <f  London 
V.  Lenanton  (App.),  409 

A  ship  built  for  a  foreign  owner,  and  not  is- 
tended  to  be  registered  as  a  British  ship,  nas 
assigned  by  the  builder  to  a  creditor  under  an 
agreement,  not  in  the  form  prescribed  by  the 
Merchant  Shipping  Act,  1864.  The  assignmeot 
was  not  register^  under  section  19  odf  that 
Act,  nor  under  section  7  of  the  Bills  of  Sale 
Act  i^Held,  that  the  vessel  was  not  a  Britah 
ship  within  the  meaning  of  the  Merchant  Ship* 
ping  Act,  1854,  and  that,  therefore,  the  assign- 
ment was  vftlid  without  registratioii  under  d^ 
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Act ;  and  also  that  the  asaiifmneDt  came  within 
the  exception  in  section  7  of  the  Bills  of  Sale 
Act,  bj  which  transfers  of  sliips  are  exempted 
from  the  provisions  of  that  Act    Ibid. 

JaUe  pretences:  bona  fide  purchase  by  third 

party  :  passino  of  property]  —  Goods  were 
supplied  by  plaintiffs  to  one  Blenkam,  who 
had  taken  premises  at  37,  Wood  Street,  and 
in  ordering  the  goods  had  signed  his  name  in 
snch  a  way  as  to  induce  pl^ntiffis  to  believe 
that  he  was  a  member  of  a  well-known  firm  of 
Blenkiron  &  Sons,  in  Wood  Street  For  this 
fraud  Blenkam  was  tried  and  convicted  of  ob- 
taining the  goods  under  false  pretences.  Before 
his  conviction  defendants  had  honestly  bought 
the  goods  in  question  from  him,  and  had  sold 
them  again.  In  an  action  for  conversion  of 
the  goods, — Heid  (affinning  the  decision  of  the 
CJourt  of  Appeal,  46  Law  J.  Rep.  Q.B.  233), 
that  the  proper^  in  the  goods  did  not  pass 
from  plaintiflfe,  who  were  consequently  entitled 
to  recover  their  value  from  defendants.  Lind- 
say #  Co,  V.  Cundy  (HX.),  481 

SciBB  Facias.    See  Bailway  Oompany. 

SBCURrrr  los  Ooms^laintiff  residing  abroad: 
adnUssum  of  plaintijf^s  claim:  counter-claim  for 
damages  on  independent  cause  qf  action]— The 
provisions  in  Order  XIX.  rule  3,  enabling  a  de- 
fendant to  counter-claim  in  respect  of  unliqui- 
dated damages  instead  of  being  obliged  to 
bring  an  indeoendent  action,  has  in  view  the 
convenience  of  the  mode  of  trial,  and  does  not 
put  a  plaintiff  residing  out  of  the  jurisdiction  in 
any  worse  position  as  to  giving  security  for  costs, 
than  he  was  when  a  cross  action  against  him 
was  necessary.  Where,  therefore,  a  defendant 
admitted  the  claim  of  a  plaindff  residing  out  of 
the  iurisdiction,  but  set  up  a  counter-claim 
for  damages  arising  out  of  another  transaction, 
overtopping  the  plwntiff's  claim  in  the  action, 
he  was  held,  as  being  virtually  plaintiff  in 
respect  of  the  balance  on  the  counter-claim,  not 
entitled  to  require  security  for  his  costs  from 
the  plaintiff.     Wintcrfeld  v.  Bradnum,  270 

—  special  circumstances] — The  fact  that  an 
appellant  is  a  foreigner  not  domiciled  in  Eng- 
land, and  having  no  assets  there,  is  a  *"  special 
circumstance,*'  which  entitles  the  respondent 
to  security  for  costs  of  appeal  from  an  inter- 
locutory order,  under  Order  LVIII.  rule  16. 
Grant  v.  TheBangne  Franco-Egyptietme  (App.), 


—  of  appeal:  special  circumstances] — On  an 
application  for  security  for  the  costs  of  an 
appeal,  under  Order  LVIII.  rule  15,  the  Court 
may  take  into  consideration  the  subject-matter 
of  the  action,  and  give  weight  to  the  circum- 
stance that  the  app^  is  frivolous  or  vexatious. 
UsiU  V.  Haks,  UsiU  v.  Brearlsy.  UsiU  r. 
Clarke  (App.),  380 

Semble — that  the  mere  fact  that  an  appellant 
is  poor,  and  therefore  unlikely  to  be  able  to 
pay  costs,  is  not  in  itself  a  "  special  circum- 
stance" in  consequence  of  which  the  Oourt  will 
order  him  to  cive  security  for  the  costs  before 
proceeding  with  the  appeal.    Ibid. 

Sbt-ofp — assignment  of  chose  in  action :  ddtt  on  a 
contract:  set-off  of  damages  for  breach  bv  the  as- 
signor]— ^Plaintiff  sued  as  assignee  of  a  debt 
for  work  done  under  a  contract  Defendant 
delivered  a  *'  statement  of  defence  and  coun- 
ter-daim,**  claiming  *'  by  way  of  set-off  and 
counter-claim**  damages  for  breach  of  the 
contract  bv  the  assignor  in  not  completing  the 
work  within  the  tune  agreed  on: — Held  (on 
demurrer),  that  defendant  was  entitled  to  set 
off  or  deduct  these  damages,  but  that  the  form 
of  the  statement  of  defence  must  be  amended, 
inasmuch  as  it  did  not  shew  that  the  defendant 
claimed  only  to  set  them  off  and  not  to  recover 
them.     Young  v.  Kitchint  579 

SvTTLBianfT  OP  Paxtfbbs — ^Abolition  of  derivative 
settlements:  criminal  lunatic:  husband  and 
wife.  Guardians  of  Great  Yarmouth  v.  Clerk 
of  the  Peace  of  London  (M.O.  61),  272 

—  Abolition  of  derivative  settlements :  pending 
order  of  removal.  Guardians  of  Barton  Begis 
Union  v.  The  Churchwardens,  A?.,  qf  Liverpool 
(M.C.  62),  240 

Settlement :  illegitimate  pauper.    Guardians 

of  Tenterden  Union  v.  Guardians  of  St,  Mary, 
Islmgton  (M.C.  81),  484 

^—  Settlement  of  paupers  under  sixteen :  second 
marriage  of  parent:  widowed  mother.  Guar- 
dians ofKeynsham  Union  v.  Guardians  of  Bed- 
minster  Union  (M.C.  73),  469 

—^  Derivative  settlement :  parentage :  retro- 
spective operation  of  statute.  Guardians  qf 
Westbury -on- Severn  Union  v.  Overseers  of  Bar- 
rouhin-Famess  (M.C.  79),  518 


insolvent  plaintiff:  past  as  well  as  future 

costs] — After  the  action  had  been  set  down 
for  trial  plaintiff  became  insolvent  and  filed 
a  netation  for  liquidation  i^Held,  that  he  was 
rightly  ordered  to  give  security  for  past  as 
well  as  future  costs.  Brocklebank  v.  The 
Kin^s  Lynn  Steamship  Co,,  821 


By  three  years'  residence.     Guardians  of 

Brampton  Union  v.  Guardians  qf  Carlisle  Union 
<M.C.  114),  768 

SEMRirr—levy  without  sale:  right  of  sheriff  to 
poundage] — Where  a  sheriff  has  seized  goods  in 
execution  of  a  writ  of  Jieri  facias,  but  before 
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queen's  bench,  common  pleas  and  EXCHEftUEE. 


[N.S. 


sale  the  debtor  pays  the  debt  and  costs,  the 
sheriff  is  entitled  to  poundage  under  28  Eliz. 
c.  4.  Mortimore  v.  Croffff  (App.),  348 
Bisaicks  v.  I%e  Bath  CoUiery  Company  (46  Law 
J.  Rep.  Exch.  61 1)  approved.  Roe  x,  Ham- 
mond (46  Law  J.  Kep.  C.P.  791),  overruled. 
.  Nash  V.  Dickinson  (Law  Rep.  2  C.P.  262)  dis- 
tinguished.   Ibid. 

Shbriff  (continued) — execution:  poundage  and 
levy  fees] — A  sheriff's  officer  went  with  a  war- 
rant for  executing  a  writ  of/,  fa.  to  the  execu- 
tion debtor*s  shop,  told  the  debtor  the  particulars 
of  the  warrant,  and  that  unless  payment  were 
made  a  man  must  remain  in  possession.  The 
debtor  thereupon,  although  he  had  paid  the 
debt  to  the  creditor,  paid  the  amount  demanded, 
which  included  poundage  and  levy  fees : — Bkld, 
that  there  was  a  sufficient  seizure  and  levy  to 
render  poundage  and  levy  fees  payable.  BiS' 
sicks  V.  The  Bath  CoUiery  Co,  Urn,  (App.),  408 

interpleader:  return  to  writ  offi./a,:  side- 
bar rule:  right  to  immediate  return  pending 
interpleader  issue] — Pending  an  interpleader 
issue  as  to  the  property  in  goods  seized  by  a 
sheriff  under  a  wnt  of  Jk  fa.,  the  execution 
creditor  has  not  an  absolute  right  to  an  im- 
mediate return  of  the  writ.    Angell  v.  Baddeley 

A  shenff  having  seized  certain  goods  under  a  writ 
of  fi.  fa.,  three  different  persons  put  in  claims 
to  separate  portions  of  the  goods.  The  sheriff 
interpleadea,  and  three  separate  interpleader 
orders  were  made.  One  of  the  claimants  in 
pursuance  of  the  order  paid  into  Court  the 
value  of  the  goods  claimed  by  him,  to  an  amount 
sufficient  to  answer  the  debt.  The  other  two 
claimants  disobeyed  the  order ;  but  the  sheriff, 
instead  of  selling  the  goods  claimed  by  them, 
abandoned  possession  of  the  whole.  The  plain- 
tiff, thereupon,  obtained  a  side-bar  rule  calling 
on  the  shenff  to  return  the  writ : — Held,  affirm- 
ing the  judgment  of  the  Queen's  Bench  Diyi- 
sion,  that  the  plaintiff  had  no  right  to  such 
return,  and  that  the  side  bar  rule  ought  to  be 
set  aside.    Ibid. 

..^  rule  to  sheriff  ^  pf^f  ^^*^^*^  levied :  notice  of 
motion] — In  ruling  a  sheriff  to  pay  money  re- 
turned by  him  as  levied  on  a  writ  of  execution, 
the  proper  practice  is  to  give  notice  of  motion 
to  the  sheriff  under  Order  LIU.  rule  3,  and  not 
to  move  for  a  role  to  shew  cause.  Delmar  v. 
Freemantle,  767 

Ship  and  Saarato -stranding  of  ship  where  no 
damage:  jurisdiction  of  wreck  commissioner: 
suspension  of  master's  certificate] — The  jurisdic- 

.  tion  to  suspend  the  certificate  of  the  master  of 
a  ship  has  not  been  extended  by  the  Merchant 
Shippug  Act,  1876  (39  &  40  Vict.  c.  80), 
sections  29  and  32,  to  cases  not  within  sections 
242  and  432  of  the  Merchant  Shipping  Act, 


1854  (17  &  18  Vict  c  104),  and  therefcm  iHiere 
an  enquiry  into  tiie  stranding  of  a  ship  where  no 
damage  has  been  done  is  held  by  a  wreck  com- 
missioner under  section  32  of  the  later  Act,  be 
has  no  jurisdiction  upon  such  enquiry  to  suspend 
the  certificate  of  the  master  of  the  stranded 
ship.    Ex  parte  Story,  266 

—  non-delivery  of  cargo :  right  of  captain  to 
sdl :  duty  of  captain  to  give  notice  to  si^^per]— 
In  an  action  against  a  shipowner  for  non-de- 
livery of  a  cargo  of  maize,  which  had  become 
heated,  and  was  sold  by  defendant  at  an  inter- 
mediate port  during  the  voyaee,  the  jury  fofuad 
that  the  cargo  was  damaged  by  its  own  in- 
herent vice ;  that  it  was  impossible  for  defend- 
ant to  carry  it  to  the  port  of  destination  ;  that 
the  sale  was  what  a  prudent  man  would  have 
done  under  the  drcumstancee ;  but  that  there  was 
no  such  urgent  necessity  for  the  sale  as  to  give 
no  time  or  opportunity  to  give  notice  to 
plaintifi^  the  owner  of  the  cargo: — Held,  on 
these  findings,  that  defendant  had  no  right  to 
sdl  without  the  plaintiff's  consent,  and  that  the 
action  would  lie.  Jcatos  v.  Bums  (App.),  566 

—  general  average:  part  qf  vessel  cut  away  to 
save  whole  adventure :  sacrifice  qf  mere  wreck] 
— 'A  ship  being  caught  in  a  storm  portions  o« 
the  rigging  gave  way  to  such  an  extent  that  the 
main  mast  l^gan  to  lurch  violently,  whereupon, 
fearing  that  the  masts  would  rip  up  the  decks 
and  thereby  endanger;  he  safety  of  the  ship, 
the  captain  ordered  it  to  be  cut  away,  which 
was  done.  In  an  action  by  the  owner  of  the 
ship  to  recover  from  the  owners  of  the  cargo 
their  proportion  of  general  average  loss  in- 
curred bv  the  sacrifice  of  the  mast,  the  Judge 
left  to  the  jury  the  following  questions ;  fint. 
Are  you  of  opinion  that  the  mast  was  virtually 
a  wreck  and^  gone  at  the  time  it  went  over? 
secondly.  Do  you  find  it  was  hopelessly  lost? 
The  jnry  answered  both  questions  in  the  af- 
firmative : — Held,  by  the  Court  of  Appeal,  re- 
versing the  decision  of  the  Common  Fleas 
Division,  that  there  had  been  no  misdirectioo, 
and  that  substantially  the  right  questions  bad 
been  left  to  the  jury.  Shepherd  v.  Kottgen 
(App.),  67 

If  anything  on  board  a  ship,  which  is  cut  or  oast 
away  because  it  is  endangering  the  wlu^e  ad- 
venture, is  in  such  a  state  or  condition  that  it 
must  itself  certiunlv  be  lost,  altbon^  the  rest 
of  the  adventure  should  be  saved  without  the 
cutting  or  casting  away,  then  the  deetruetion 
of  the  thing  gives  no  dium  for  general  average. 
Ibid. 

-— —  general  averaqe :  services  qf  shipowner :  re- 
munertUion  to  shipowner:  oommission  on  dis- 
bursements]—  A  shipowner,  who  upon  tb« 
stranding  of  his  ship  incurs  trouble  in  ar- 
ranging for  the  salvage,  forwarding  and  iden- 
tification of  the  caigo,  and  in  the  distribnftkw 
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of  the  proceeds  of  the  sale  of  tlie  unidentified 
portions  of  the  carp;o  among  the  consignees,  is 
not  entitled  to  daun  as  general  averaffe,  under 
an  average  agreement  between  himself  and  the 
consignees,  remuneration  for  such  sendees,  nor 
to  be  paid  a  commission  on  the  sale  of  the  cargo 
or  on  ms  disbursements.  Schuster  y.  Fletcher, 
630 

— ^  See  Bill  of  Lading.  Charter-party.  Harbour, 
&c.  Clauses  Act.    Marine  Lisurance.  Practice. 

SouorroB — ooete :  charge  on  property  recovered] — 
An  order  declaring  a  solicitor  entitled  to  a 
charge  fbr  his  costs  under  the  Solicitors  Act,  23 
&  24  Vict,  c  127.  s.  28,  on  a  judgment  re- 
coyered  in  an  action  which  he  was  employed 
to  prosecute,  must  not  be  made  bjr  any  other 
Juoge  than  the  Judge  who  tried  the  action. 
Hi^a  y.  Schroder,  426 

—  Costs  in  suit  in  Divorce  Court  See  Husband 
And  Wife. 

Changing.    See  Practice. 

SFBcmc  pRRFOBMAircii— poroj  agreement :  accejh 
tcMce  qf  title:  Ufoitfer  ^ ofneetums  to  title:  rea- 
sonable covenants :  right  of  re-entry :  severance 
of  reversion] — Taking  possession  of  land  under 
a  parol  agreement  for  a  lease  is  not  in  itself 
an  acceptance  of  the  title,  but  merely  evidence 
of  such  acceptance  which  may  be  rebutted. 
But  taking  possession  without  taking  objection 
to  known  defects  in  title  amounts  to  a  waiver 
of  such  objections.  Hydey,  Warden  (App.),  121 

A  person  who  agrees  to  accept  an  assignment  of 
an  under  lease  is  not  to  be  held  to  have  con- 
structive notice  of  the  terms  of  the  original 
lease,  unless  he  has  had  a  fair  opportunity  of 
ascertaining  its  terms.    Ibid. 

Defendant,  buying  agreed  to  take  an  assignment 
of  an  underlease  from  plaintifi^  found  on  ex- 
amining the  lease  that  it  contained  a  covenant 
by  plaintiff  not  to  underlet  without  the  consent 
of  the  lessor,  the  lessor  agreeing*  not  to  with- 
hold his  consent  from  any  assignment  to  a  re- 
spectable and  responsible  person  : — Held,  that 
the  fact  that  the  lessor's  consent  had  not  been 
obtained  at  the  time  of  the  agreement  to  take 
an  assignment  was  not  enough  to  enable  de- 
fendant to  resist  a  claim  for  specific  perform- 
ance.   Ibid. 

Semble,  a  power  of  re-entry  on  non-performance 
of  covenants  does  not  entitle  the  lessor  to  re- 
enter for  breach  of  a  negative  covenant,  such 
as  a  covenant  not  to  assign  without  consent 
Ibid. 

A  covenant  by  the  lessee  not  to  mow  meadow- 
land  more  than  once  in  a  year  is  not  so  un- 
reasonable or  unusual  as  to  form  a  valid  ob- 
jection to  the  lessee's  title  on  the  part  of  a 
1>ropo0ed  assignee.  But  a  covenant  that  the 
esaor  and  his  assigns  shall  have  a  right  of  re- 


entry on  the  bankruptcy  of  the  lessee  or  his  as- 
signs, or  if  execution  should  issue  against  him, 
is  a  valid  and  fotal  otjecUon,  disentitling  the 
lessee  to  specific  performance  of  an  agreement 
to  accept  an  assi^inment.    Ibid. 

B.  was  m  possession  of  two  fiirms,  of  one  as 
freeholder,  and  of  the  other  for  a  term  of  years 
aiding  Michaelmas,  1880.  B.  leased  the  whole 
to  N.  for  fourteen  years,  from  Michaelmas, 
1870,  subject  to  a  covenant  for  re-entry  in  case 
of  the  lessee's  bankruptcy,  and  plaintiff  be- 
came the  assignee  of  N.  s  lease.  During  plain- 
tiff's term,  B.  granted  to  him  a  lease  of  the 
leasehold  farm  from  Michaelmas,  1884,  for  five 
years,  ending  at  the  same  time  as  the  original 
lease  to  B.i—Held,  that  the  last-mentioned 
lease,  as  it  conferred  merely  an  *'interesse 
termini**  on  plaintifl^  was  no  severance  of  the 
reversion,  sudi  as  to  extinguish  the  right  of  re- 
entry by  the  original  lessor.  And  further,  that 
such  lease  for  five  years,  being  expressed  to  be 
made  subject  to  the  former  lease,  would  not 
affect  the  right  of  entry  thereby  reserved. — Doe 
d.  Freeman  v.  Batetnan  (2  B.  &  Aid.  168), 
approved  of.    Ibid. 

Where  two  distinct  properties,  held  under  separate 
titles,  are  comprised  in  one  lease,  and  the  re- 
version of  one  of  them  becomes  vested  in  the 
lessee,  this  does  not  extinguish  a  right  of  re- 
entry in  respect  of  the  property  of  which  the 
reversion  remains  in  the  lessor ;  the  rules  as  to 
severance  of  reversion  by  assignment  to  third 
parties  not  being  applicable  to  cases  where  a 
portion  of  the  reversion  is  vested  by  assign- 
ment in  the  lessee  himself.    Ibid. 

Where  land  is  purchased  for  immediate  occu- 
pation the  Court  will  not  direct  a  general  en- 
quiry as  to  title,  so  as  to  give  the  vendor  an 
opportunity  of  making  good  defects  which  ex- 
isted in  the  title  when  possession  should  have 
been  given.    Ibid. 

Statutb — effect  qf  repeal  qf  special  words  on 
general  words] — In  order  to  ascertain  the  effect 
of  a  repealing  statute  the  repealed  words  must 
be  looked  at.  Where  in  any  statute  special 
words  are  followed  by  general  words,  any  sub- 
ject-matter which  is  aptly  described  by  the 
special  words,  comes  witnin  the  purview  of  the 
statute  by  force  of  the  special  words,  and  not 
of  the  general  words.  If,  therefore,  the  special 
words  are  repealed,  the  subject-matter  ceases 
to  be  within  the  purview  of  the  statute,  though 
aptly  described  by  the  general  words  in  the 
absence  of  the  special  words.  Attorney- General 
v.  Lamptough  (App.),  655 

Stayiho  pRocmroiKos — windina-w  of  company : 
liquidator's  costs]  —  Flaintiffg  brought  an  ac- 
tion in  the  Queen's  Bench  Division  against  the 
defendant  company,  after  a  resolution  to  wind 
up  the  latter  had  been  passed  and  confirmed, 
for  the  purpose  of  recovering  a  sum  of  money 
for  gooas  supplied.  On  an  application  by  the 
liquidator  to  the  Court  to  stay  uie  action,  under 
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the  proTisions  of  36  &  37  Vict  c.  66.  s.  24, 
8ab-fiec  5,  itappe&red  that  there  were  no  ftmds 
capable  of  being  distributed  among  the  creditors, 
the  assets  being  barely  sufficient  to  cover  the 
liquidator's  own  costs.  The  Court  nevertheless 
made  the  order,  staying  the  proceedings  in 
&vour  of  the  liquidator.  Rose  v.  The  Gardden 
Lodge  Coal,  Coke  and  Firebrick  Company 
(JAm,\  388 

Stating  Psocbbdinqs  (continued) — motion  for 
new  trial :  appeal :  jurisdiction  of  the  court  of 
appeal  to  stay  proceedings] — Where  an  order 
nisi  for  a  new  trial  has  been  refused  by  a 
Divisional  Court,  and  granted  on  appeal  by 
the  Court  of  Appeal,  such  order  should  not 
include  a  stay  of  proceedings.  A  stay  of  pro- 
ceedings in  such  a  case  must  be  obtained  by 
^  a  substantive  application  to  the  Divisional 
Court  or  a  Judge  in  chambers,  or  from  the 
Court  of  Appeal  on  appeal  from  such  substan- 
tive application.  And  per  Brbtt,  L.J. — The 
Court  of  Appeal  has  no  original  jurisdiction  in 
any  case  to  order  a  stay  of  proceedings  or  of 
execution.     Ooddard  v.  Thompson  (App.),  882 

SupiRFLTJOus  Lands.  See  Lands  Clauses  Con- 
solidation Act. 

Taxation  of  Costs — special  allowance  for  atten- 
dance of  witnesses  at  trial]— The  effect  of  Bule 
8  of  the  special  allowances  for  costs  contained 
in  the  Bules  of  August,  1875,  is  to  give  the 
Master  a  discretion  as  to  what  allowances 
should  be  made  for  the  attendance  of  witnesses 
in  Court,  untrammelled  by  the  old  scale  of 
charges.     TumbuU  t.  Janson,  884 

agreemmt  to  pay  fixed  sum  for  costs :  right 

to^  delivery  of  bill  of  costs :  special  circumstances] 
— ^By  6  &  7  Vict.  c.  73,  a  person  not  the  party 
cha^eable  may,  if  Uiere  are  "  special  circum- 
stances," have  a  solicitor's  bill  of  costs  referred 
for  taxation,  even  after  payment.  Re  Heritage  ; 
ex  parte  Docker,  609 

In  1875,  H.,  as  solicitor  for  the  Credit  Fonder, 
commenced  an  action  against  D.  to  recover  a  sum 
of  money  due  from  him  on  a  promissory  note. 
After  long  negotiations  the  Credit  Foncier  were 
induced  b^  H.  to  accept  a  composition,  D.  at 
the  same  time  agreeing  to  ^y  H.'s  costs.  D.*s 
solicitor  thereupon  adied  H.  to  name  a  lump 
sum  for  his  costs,  and  H.  named  200^.  as  a  fair 
and  reasonable  sum.  The  money  was  paid  by 
D.  in  February,  1877;  twelve  monUis  later  D. 
applied  for  the  deliveiy  of  a  bill  of  costs,  al- 
leging that  the  sum  paid  by  him  was  excessive^ 
and  that  great  pressure  was  used  by  H.  to 
compel  him  to  agree  to  the  sum  named  for 
costs : — Held,  that  the  case  did  not  oome  within 
the  provisions  contained  in  6  &  7  Vict.  c.  73, 
at  all,  and  that,  even  if  it  did,  there  were  no 
roecial  circumstances  such  as  would  justify  the 
Court  in  exercising  its  jurisdiction.    Ibid. 


See  Lands  ClaoseB  Consolidation  Aet. 

Telbgraph  ConPAxrr— purchase  of  undertaking  by 
govem9nent:  compensation  to  officers:  annual 
emolument]— By  the  Telegraph  Act,  1868  (31  & 
32  Vict  c  110),  s.  8,  sub-sec  7,  officers  who 
have  been  for  a  fixed  period  in  the  employ- 
ment of  a  telegraph  company  whose  under- 
taking has  been  purchased  by  the  Postmaster- 
General  under  the  provisions  of  the  Act,  and 
who  have  been  in  receipt  of  a  yeariy  salaiy, 
or  of  remuneration  not  less  than  50^.  a  year, 
are  entitled,  in  the  event  of  their  receiving  no 
offer  of  an  appointment  from  the  Postmaster- 
General  in  the  telegraphic  department  of  equal 
value  to  that  held  under  the  company,  to  an 
annuity  by  way  of  compensation  for  loss  of 
their  office,  equal  to  a  certain  portion  of  the 
annual  emolument  derived  by  them  firom  their 
office.  S.  was  an  officer  of  a  telegrH>h  company 
whose  undertaking  had  been  purchased  by  the 
Postmaster-Genend,  and  was  entitled,  so  &r 
as  salary  and  term  of  office  were  concerned,  to 
compensation  under  the  Telegraph  Act,  1868. 
It  was  part  of  his  duty,  when  required,  to 
travel  on  the  compan/s  business.  When  he  so 
travelled,  his  oidinaiy  salur  ran  on,  but  his 
additional  expenses  were  paid  by  the  company, 
who  agreed  that  he  should  receive  certain  fixed 
weekly  sums  in  lieu  of  making  him  bring  in  an 
account  of  his  expenditure,  uid  then  repaying 
him  i-Held,  that  the  amount  saved  by  8.  out 
of  the  sums  so  paid  to  him  for  travelling  ex- 
penses was  to  be  taken  into  consideration  in 
calculating  tiie  annual  emolument  derived  by 
him  from  his  office.  R,  v.  The  Postmaster- 
General  (App.),  435 

^-^^duty  to  recipient  qf  telegram:  n^gfifenee: 
delivery  qf  message  to  wrong  person] — ^HaultiiB^ 
merchants  at  Valparaiso,  received  throng  de- 
fendants a  telegram  purporting  to  come  from. 
London  and  addressed  to  them,  ordering  a  laige 
shipment  of  barlev.  No  such  mesfloge  was  ever 
in  &ct  sent  to  plaintiffs.  The  misdelivery  of 
the  message  was  caused  by  the  negligence  iji 
defendants,  and  occasioned  heavy  loss  to  plain- 
tifis,  in  consequence  of  a  fall  in  the  market 
price  of  barley.  In  an  action  to  recover  tiie 
amount  of  this  loss, — Held  (affirming  the  de- 
cision below,  46  Law  J.  Bep.  C  J^.  197),  that 
there  was  no  duty  owing  by  the  defendants  to 
the  plaintiffii  in  the  matter,  either  by  contract 
or  law,  and  therefore  no  action  would  lie. 
Dixon  V.  Reuter's  Telegraph  Co.  {Lim.) 
(App.).  1 

Thambs  Watsbmbn  Act— "Worked  or  navi- 
gated ** :  barges  towed  by  steamer.  Elmore  r. 
Hunter  (M.C.  8),  79 

TaiB — for  appealiujg.  See  AppeaL  And  ase 
Limitation  of  Actbn.  Metrop^is  ICanageBieafc 
Act.    Practice. 
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Tbmspabb  to  Lkxco^-ferooUUiam  of  water  from 
artificial  mound:  oonsequential  damage:  oaiueqf 
a(;^tofi1^PlAiiitiff*8  statement  of  daim  alleged 
that  defendanta  depoaited  on  their  land  and 
againat  a  wall  of  defendants,  adjoining  the 
honse  of  plaintiff,  a  large  quantity  of  soil,  claj, 
&c.,  thereby  raising  the  surface  of  defendants' 
land  above  that  of  the  land  on  which  plaintiff's 
hoose  was  bnilt ;  and  that  plaintiff's  house  was 
consequently  ixgured  by  the  percolation  of 
water  through  defendants'  wall  \—Hdd,  on  de- 
murrer, that  the  statement  shewed  a  good  cause 
of  action.  Hurdman  y.  7^  North  Eastern  Rail. 
Co.  (App.),  368 

Tbuck  Act.    See  Master  and  Servant. 

Uhitbbsity  Tbsts  Act— Hertford  College  Aot : 
endowment  of  new  college  with  religious  restric- 
tion as  to  ei^ogment :  endowment  ^  newfellow- 
ahip  in  old  collie :  mandaTous] — The  Uniyersity 
Tests  Act,  1871,  having  removed  all  restric- 
tions, tests  and  disabilities  from  the  holding 
of  any  lay  office,  or  the  taking  of  any  lay 
degree  in  the  universities  or  in  any  college 
or  hall  subsisting  at  the  date  of  the  Act,  after- 
wards, in  1874,  the  non-corporate  body  of 
Magdalen  Hall  was  by  Act  of  Parliament  dis- 
solved, and  its  property  transferred  to  Hertford 
Cdlege,  which  the  same  Act  created  and  in- 
corporated as  a  college.  Power  was  given  by 
section  7  of  the  Act  to  the  college  to  accept 
endowments  for  various  purposes  upon  such 
terms  and  conditions  as  might,  with  the  sanction 
dT  the  Chancellor  of  the  Uniyersity,  be  agreed 
on  between  the  college  and  the  donor ;  but  sec- 
tion 13  provided  that  nothing  in  the  Act  con- 
tained should  be  construed  to  repeal  any  of 
the  provisions  of  the  University  Tests  Act, 
1871.  By  a  gift,  the  terms  of  which  were 
sanctioned  by  the  Chancellor  and  accepted  by 
the  college,  a  person  endowed  a  fellowship  in 
Hertford  College,  limiting  it  to  members  of 
certain  churches.  Notice  of  an  election  of  a 
fellow  upon  the  foundation  having  been  ad- 
vertised, the  prosecutor  asked  to  be  admitted 
to  the  examination  as  a  Nonconformist,  but 
was  informed  by  the  authorities  of  the  college 
that  he  would  not  be  elected  even  if  successful 
in  the  examination,  on  the  ground  that  though 
otherwise  well  qualified  he  was  not  a  meml^r 
of  any  of  the  specified  churches.  The  prose- 
cutor did  not  attend  the  examination,  and  a 
person  in  all  respects  qualified  was  elected : — 
ffeldt  on  demurrer  to  the  return  to  a  writ  of 
mandamus  commanding  the  governing  body  to 
examine  the  prosecutor  as  a  candidate  for  the 
fellowship  the  election  for  which  had  been  ad- 
vertised, that  the  return,  which  set  forth  the 
facts  of  the  case,  was  good  on  the  following 
grounds — That  the  prosecutor  had  not  presented 
himself  for  examination  at  the  time  appointed 
by  the  college,  and  examination  was  a  condition 
precedent  to  the  right  of  election.  That  even  if 
he  had  so  presented    himself  and  had  been 


wrongfully  refbsed  examination  or  election,  the 
wrong  done  him  would  have  been  corrigible 
by  the  visitor  of  the  college  and  not  by  the 
dourts  of  law.  That  the  office  was  already 
legally  full.  That  the  University  Tests  Act, 
1871)  does  not  prerent  the  creation  of  new 
colleges  in  the  universities,  the  endowments  of 
which  jDAj  be  confined  to  the  members  of  a  par- 
ticular religious  community ;  and  that  Hertford 
College,  not  having  been  a  subsisting  college  at 
the  tune  of  the  passing  of  the  University  Tests 
Act,  1871.  is  not  governed  by  that  ActprcpHo 
vigore.  That  Hertford  College  is  not  made 
subject  to  the  University  Tests  Act  by  the 
provisions  of  the  Hertford  College  Act,  except 
so  far  as  rolates  to  that  part  of  the  endowments 
which  was  transferred  to  the  collie  from  the 
old  foundation  of  Magdalen  Halt  and  such 
other  endowments  as  were  already  given  at 
the  time  of  the  passing  of  the  last-mentioned 
Act.  B.  V.  The  Principal,  Fellows  and  Scholars 
of  Hertford  Collie,  Oj^/brrf  (App.),  649 
SembUf  that  the  University  Tests  Act  prevents 
the  establishment  of  new  foundations  with  re- 
ligious restrictions  in  colleges  subsisting  at  the 
date  of  the  Act.     Ibid. 

Valuation  List— What  hereditaments  to  be  sepa- 
rately valued.  Rawlence  v.  7%e  Onardians  of 
Hwsley  Union  (M.C.  81),  229 

Ybmdob  and  Pubchasbb.  See  Specific  Perform- 
ance. 

Vbstbt — election  of  vestrymen :  absence  of  ptali- 
fication :  "  rated  or  assessed** :  claim  to  he  rated : 
tender  of  rate :  finality  of  decision  of  inspectors] 
— Defendant  occupied  jointly  with  his  father 
premises  in  the  metropolitan  parish  of  B.  of 
sufficient  value  to  qualify  him  to  act  as  a  vestoy- 
man.  Up  to  and  including  April,  1876,  the 
rates  in  respect  of  the  premises  had  been  made 
on  the  father  alone.  Shortly  after  the  rate  was 
made  in  April,  1876,  defendant  appUed  to  the 
churchwardens  and  overseers  of  B.  to  place  his 
name  on  the  rate-book  as  partner  with  his 
fether  in  the  firm  of  Williams  &  Son,  but  no 
step  was  taken  by  the  authorities  in  the  matter. 
In  May  defendant  was  elected  vestryman  by 
poll,  and  the  inspectors  appointed  under  ss.  16, 
17,  18,  19,  22,  of  the  Metropolis  Management 
Act,  1855,  declared  that  he  was  duly  elected. 
Subsequently  in  the  same  month  the  demand  for 
the  rate  was  made  on  the  father  alone.  In  June 
defendant  voted  as  a  vestryman.  In  July  he 
required  the  rate  to  be  altered  by  the  addition 
of  the  words  *'  and  Son."  It  was  so  altered, 
and  the  rate  was  paid  by  Williams  and  Son. 
An  action  having  been  brought  against  Uie 
defendant  under  the  Metropohs  Management 
Act,  1855,  s.  54,  to  recover  a  penalty  for  his 
acting  as  veetiyman  without  qualification, — 
Held,  that  as  defendant  was  not  "  rated  or  as- 
sessed "  within  sec.  54  of  the  same  Act  he  was 
liable  to  the  penalty ;  that  the  decision  of  the 
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inspectors  as  to  the  qualification  of  the  can- 
didates is  not  final;  that  section  4  of  the 
Metropolis  Amendment  Act,  1866,  is  not  retro- 
roectiye  in  its  operation  so  as  to  exempt  from 
the  penalty  one  who  pays  the  rate  subsequently 
to  his  acting  as  Testryman.  Goodhew  y.  Wu' 
(iaiTM  (App.),  818 

Warbantt — What  amounts  to.  See  Adulteration 
of  Food.    And  see  Charter-party. 


Wat — Extinguishment  of  right  of.    See  Appeal.        ^_____ 


Will — construction  of:  personal  estate^  propertjf, 
chattels  and  effects :  seised :  freehold  estate  not 
tno^iMfM^]— Testator  by  his  -will  disposed  of  his 
property  as  follows :  —*'  I  giye  and  bequeath  unto 
my  wife  (here  followed  yarious  sorts  of  personal 
property,  specifically  enumerated),  and  all  other 
my  personal  estate,  property,  chattels  and  effects 
wnatsoeyer  and  wheresoeyer  of  which  I  am  now 
seised,  possessed  or  entitled  to,  or  may  hd^reafter 
acquire,  or  can  hereby  dispose  of,  to  hold  the 
same  unto  my  said  wife,  her  executors,  adminis- 
trators and  assigns,  for  her  and  their  own  use 
and  benefit  absolutely."  Testator  then  disposed 
of  the  real  estates,  yested  in  him  by  way  of 
mortgage  and  in  trust,  by  ''deyise**  to  his  wife 
and  brother,  **  their  heirs  and  assigns,"  the 
money  secured  on  such  mortgages  to  be  "  ooh- 
sidered  as  part  of  my  personal  estate :  ** — Heldt 
that  testator^s  freehold  estates  did  not  pass 
under  the  will.    Jones  y.  Bobinson,  678 

WiHDiHo-up  OF  CoMPANT — repudiation  of  shares 
bought  under  fraudulent  representation] — ^The 

Principle  that  a  shareholder  who  has  been  in- 
ueed  to  take  shares  in  a  comjpany  by  the 
frBudulent  representations  of  the  directors,  can- 
not repudiate  his  shares  or  recoyer  back  the 
price  paid  for  them  after  the  company  has  been 
wound  up,  if  at  the  time  of  the  intended  repu- 
diation there  are  any  debts  of  the  company 
unpaid,  extends  to  the  case  of  a  yoluntary  wind- 
ing-up without  superyision.  Stone  v.  The  City 
ami  County  Bank  ;  Collins  y.  Same,  681 


— ^  "  Founded  on  contract,"  and  "  founded  oo 
tort,"  670 


Words—"  Act  of  God,*'  198 

— ..  "  Application  made  at  the  Trial,"  76 

"  Beershop^'*  571 

—  "  Debts  owing  and  accruing,"  16 

"  Dwelling-house,"  168 

"  Eyent,"  662 


—  "  Just  and  reasonable,"  131 
^—  "  London  right,"  264 

"Nayigating,"  766 

*'  Occupied  for  purposes  of  trade,"  163 

"  Occupier,"  112 

"  Paintings,"  168 

^—  "  Person  or  persons,"  729 

**  Purposes  of  the  undertaking,"  461 

•'  Seized,"  678 

'*  Shareholder,"  617 

—  "  Special  circumstances,"  41,  880,  609 
^^  "  Specifically  contracted,"  662 

"  Street,"  228 

**  Superfiuous  lands,"  487,  461 

"  Transmission,"  766 

"  Worked  or  nayigated,"  79 


Writ  op  Summons— /orm  of  special  imdorsemaU 
on  writ] — Plaintiff  claimed  by  indorsement  on 
his  writ  of  summons  a  certain  sum  from  de- 
fendant as  "  contribution  to  payment  of  certain 
bills  and  promissoiT  notes  in  which  he  and 
plaintiff  were  jointly  liable,  &c.,"  without  speci- 
fying any  dates  or  giying  f^irther  paztieuIirB 
of  his  ^im-.'-Held,  that  the  writ  was  not 
specially  indorsed  under  Order  IIL  rule  9  of 
the  Rules  of  Court,  1 876.     Walker  y.  Hicks,  37 

renewal  of  writ  where  right  to  sue  barred  2y 

statute  of  Umitalians]  —  Where  more  than 
twelye  months  has  elapsed  since  the  date  of  a 
writ,  and  it  has  not  been  senred  on  defendant, 
the  Court  has  no  power  under  Order  LVH 
rule  6,  to  enlarge  the  time  appointed  by  Order 
VIIL  rule  1 ,  for  application  to  be  made  to  renew 
the  same,  if  at  the  date  of  the  applicatioo 
plaintiff's  rig^t  to  sue  is  barred  by  theStaute 
of  Limitations.    Doyle  r.  Ka^fman,  26 


Errata. — Page  64,  second  column,  at  the  ninth  line  frt>m  the  top,  for  **  haying"  read  leaying. 
Also,  page  130,  second  column,  in  line  seyenteen  frt>m  the  top,  obliterate  the  word  "  reyersion." 
Also,  page  382,  first  column,  at  the  seventh  line  from  the  bottom,  for  "  XXIX."  read  XXXIX^ 
and  at  page  383,  firist  column,  at  the  third  line  from  the  bottom,  for  "  section  58  "  read  Order  LVIIL 
Also,  page  666,  second  column,  at  the  second  line  from  the  top,  for  "  defendant"  rtad plaint^* 
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LAW    JOUBNAL    EEPORTS,    1878. 


SUPREME    COURT    OP    JUDICATURE. 

EULES 

Dated  November  7th^  1876. 


I,  the  Bight  Honourable  Hugh  MacOalmont  Baron  Caima,  Lord  High  Chancellor  of 
Great  Britain,  do  hereby,  in  pursuance  of  the  Beventeenth  section  of  **  The  Appellate  Juris- 
diction Act,  1876,"  appoint  Sir  William  Baliol  Brett,  Mr.  Justice  Lush,  Mr.  Baron  Pollock, 
and  Mr.  Justice  Manisty  to  be  the  four  Judges  of  the  Supreme  Court  of  Judicature,  by 
whom,  togel^er  with  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  Rules  of  Court  for  carrying  into  effect  the  enactments  contained  in  the  said 
section  of  the  said  Act  shall  be  xoade  as  therein  mentioned.  And  this  appointment  is 
to  continue  in  force  until  the  first  day  of  January,  1878. 

Caiens,  C, 


1.  These  Rules  may  be  cited  as  "The 
Rules  of  the  Supreme  Court,  December, 
1876,"  or  each  separate  Rule  may  be  cited 
as  if  it  had  been  one  of  the  Rules  of  the 
Supreme  Court,  and  had  been  numbered  by 
the  nimiber  of  the  Order  and  Rule  men- 
tioned in  the  margin. 

2.  These  Rules  shall  come  into  operation 
on  the  1st  December,  1876. 

Obdbb  XXXVI. 
Trial, 

3.  Order  XXXVI. ,  Rule  22,  is  hereby 
repealed,  and  instead  thereof  the  following 
rule  shall  t^e  effect : — 

Upon  the  trial  of  an  action  the  Judge  may, 
at  or  after  the  trial,  direct  that  judgment 
be  entered  for  any  or  either  party,  or  adjourn 
the  case  for  further  consideration,  or  leave 
any  party  to  move  for  judgment.  No 
judgment  shall  be  entered  after  a  trial  with- 
out the  order  of  a  Court  or  Judge. 

4.  Where  in  any  action  in  the  Chancery 
Division  the  action  or  any  question  at  issue 
in  the  action  is  ordered  to  be  tried  before 
any  Commissioner  or  Commissioners  of 
Assize,  or  at  the  London  or  Middlesex 
sittings  of  any  Division  other  than  the 
Chancery  Division,  the  order  directing  such 
tiial  shall  state  on  its  face  the  reason  for 
which  it  is  expedient  that  the  action,  ques- 
tion or  issue  should  be  so  tried  and  should 
not  be  tried  in  tiie  Chancery  Division. 

Vol.  47.— Obdebs  akd  Bulbs. 


Obdbb  XXXIX. 
NewTrud. 

6.  Order  XXXIX.,  Rule  1,  is  hereby  re- 
pealed, and  instead  thereof  the  following 
provision  shall  take  effect : — 

Rule  1.  Where,  in  an  action  in  the  Queen's 
Bench,  Common  Pleas,  or  Exchequer  Divi- 
sion, there  has  been  a  trial  by  a  jury,  any  ap« 
plication  for  a  new  trial  shall  be  to  a  Divi- 
sional Court.  And  where  the  trial  has  been 
by  a  Judge  without  a  Jury,  the  application 
for  a  new  trial  shall  be  to  the  Court  of 
Appeal. 

6.  Applications  for  new  trials  shall  be  by 
motion  calling  on  the  opposite  party  to  shew 
cause  at  the  expiration  of  eight  days  from  the 
date  of  the  order,  or  so  soon  after  as  the  case 
can  be  heard,  why  a  new  trial  should  not  be 
directed.  Such  motion  shall  be  made  within 
the  times  following,  unless  the  Court  or 
a  Judge  shall  enlarge  the  time : — 

An  application  to  a  Divisional  Court  for  a 
new  trisd,  if  the  trial  has  taken  place  in 
London  or  Westminster,  shall  be  nuule  with- 
in four  days  after  the  trial,  or  on  the  first 
subsequent  day  on  which  a  Divisional  Court 
to  which  the  application  may  be  made  shall 
have  actually  sat  to  hear  motions.  If  the 
trial  has  taken  place  elsewhere  than  in 
London  or  Middlesex,  the  motion  shall  be 
made  within  the  first  four  days  of  the  next 
following  sittings.     . 
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OSDSE  XL. 

Motion  for  Judgment, 

7.  Order  XL. ,  Rules  4  and  6  are  repealed, 
and  Rule  5  is  repealed  so  far  as  it  affects 
trials  before  a  Judge ;  and  the  following 
Rule  shall  be  substituted  for  Rule  4  : — 

4.  Wliere,  at  or  after  the  trial  of  an  action 
by  a  Jury,  lie  Judge  has  directed  that  any 
judgment  be  entered,  any  party  may,  with- 
out any  leave  reserved,  apply  to  set  aside 
such  judgment  and  enter  any  other  judg- 
ment, on  the  ground  that  the  judgment 
directed  to  be  entered  is  wrong  by  reason  of 
the  Judge  having  caused  the  finding  to  be 
wrongly  entered  with  reference  to  the  find- 
ing of  the  Jury  upon  the  question  or  ques- 
tions submitted  to  them. 

Where,  at  or  after  the  trial  of  an  action 
before  a  Judge,  the  Judge  has  directed  that 
any  judgment  be  entered,  any  party  may, 
without  any  leave  reserved,  apply  to  set 
aside  such  judgment  and  to  enter  any  other 
judgment,  upon  the  ground  that,  upon  the 
finding  as  entered,  the  judgment  so  directed 
is  wrong. 

An  application  under  this  Rule  shall  be 
to  the  Court  of  Appeal. 

Obdeb  LVILl 
Dwisioncd  and  other  Courts. 

8.  The  following  proceedings  and  matters 
shall  continue  to  oe  heard  and  determined 
before  the  Divisional  Courts ;  but  nothing 
herein  contained  shall  be  construed  so  as 
to  take  away  or  limit  the  power  of  a  single 
Judge  to  hear  and  determine  any  such  pro- 
ceedings or  matters  in  any  case  in  which  he 
has  heretofore  had  power  to  do  so,  or  so  as 
to  require  any  interlocutory  proceeding  there- 
in heretofore  t^en  before  a  single  Judge  to 
be  taken  before  a  Divisional  Court 

Proceedings  on  the  Crown  side  of  the 
Queen's  Bench  Division. 

Appeals  trom  Revising  Barristers,  and  pro- 
ceedings relating  to  Election  Petitions,  Par- 
liamentary and  Municipal. 

Appeals  under  section  6  of  the  County 
Courts  Act,  1875. 

Proceedings  on  the  Revenue  side  of  the 
Exchequer  Division. 

Proceedings  directed  by  any  Act  of  Par- 
liament to  he  taken  before  the  Court,  and 
in  which  the  decision  of  the  Court  is  final. 

Cases  stated  by  the  Railway  Conmiissioners 
under  the  36  &  37  Vict  c.  48. 

Cases  of  Habeas  Corpus,  in  wliich  a  Judge 
directs  that  a  rule  nisi  for  the  writ,  or  the  writ 
be  made  returnable  before  a  Divisional  Court 

Special  cases  where  all  parties  agree  that 
the  same  be  heard  before  a  Divisional  Court. 


Appeals  from  Chambera  in  the  Qaeen'i 
Bench,  Common  Pleas,  and  Exchequer  IMvi- 
sions,  and  applications  for  new  trials  in  the 
said  Division  where  the  action  has  been  tried 
with  a  jury. 

9.  Where,  by  section  17  of  the  Appellate 
Jurisdiction  Act,  1876,  or  by  these  Rules, 
any  application  ought  to  be  made  to,  or  any 
jurisdiction  exercised  by  the  Judge  before 
whom  an  action  has  been  tried,  if  sudi  Judge 
shall  die  or  cease  to  be  a  Judge  of  the  High 
Court,  or  if  such  Judge  shall  be  a  Judge  of 
the  Court  of  Appeal,  or  if  for  any  other  rea- 
son it  shall  be  impossible  or  inconvenient  that 
such  Judge  should  act  in  ilie  matter,  the 
President  of  the  Division  to  which  the  action 
belongs  may  either  by  a  Special  Order  in  any 
action  or  matter,  or  by  a  Greneral  Chxler  ap- 
plicable to  any  class  of  actions  or  mattera, 
nominate  some  other  Judge  to  whom  such 
application  may  be  made,  and  by  whom  such 
jurisdiction  may  be  exercised. 

10.  Every  vacation  Judge  shall  have  the 
same  power  and  authority  as  heretofore. 

Obdeb  LVm. 
Appeals  from  Inferior  Courts. 

11.  Rule  16  of  the  Rules  of  the  Supreme 
Court,  December,  1875,  is  hereby  repealed, 
and  instead  thereof  the  following  proTision 
shall  take  effect : — 

Every  Judge  of  the  High  Court  of  Justice 
for  the  time  being  shall  be  a  Judge  to  hear 
and  determine  Appeals  from  inferior  Courts, 
under  section  45  of  the  Supreme  Court  of 
Judicature  Act,  1873.  All  such  Appeali 
(except  Admiralty  Appeals  from  ii^erior 
Courts,  which  until  further  order  shall  be 
assigned  as  heretofore  to  the  present  Judse 
of  the  Admiralty  Court,)  shidl  be  entered  m 
one  list  by  the  Officers  of  the  Crown  Office 
of  the  Queen's  Bench  Division  ;  and  shall  be 
heard  by  such  Divisional  Court  of  the 
Queen's  Bench,  Common  Pleas,  or  Exche- 
quer Division,  as  the  Presidents  of  those 
Divisions  shall  from  time  to  time  direct. 

Nothing  in  this  Order  shall  affect  the 
validity  of  any  Rule  or  Regulation  heretofore 
issued  with  reference  to  such  Appeids  by  the 
Divisional  Court  formed  under  the  said 
section. 

Caibns,  C. 

a.  e.  cockbubk. 

G.  Jbssel. 

COLEBIDQB. 
FiTZBOY  KbLLT. 

Wm.  Baliol  Bbett. 
RoBT.  Lush. 
C.  E.  Pollock. 
H.  Manisty. 
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SUPREME  COURT  OP  JUDICATURE. 


OEDEE  IN   COUNCIL 

UNDBB 

THE  APPELLATE  JURISDICTION  ACT,  18T6. 

Dated  November  28<A,  1876. 


At  the  Court  at  Windsor,  the  28th  day  of  November,  1876. 

PRESENT : 

The  Queen's  most  Excellent  Majesty, 

Lord  President, 
Lord  Chamberlain, 
Earl  of  Derby, 
Mr.  Secretary  Cross. 

Whereas  there  was  this  day  read  at  the  board  a  representation,  dated  at  the  Council 
Chamber,  Whitehall,  on  the  15th  November  instant,  from  the  Right  Honourable  and  Most 
Reverend  the  Archbishop  of  Canterbury,  the  Right  Honourable  and  Most  Reverend  the 
Archbishop  of  York,  the  Right  Honourable  and  SSght  Reverend  the  Bishop  of  London,  the 
Right  Honourable  the  Lord  Chancellor,  and  the  Right  Honourable  the  Lords  of  the  Judicial 
Committee  of  Her  Majesty's  Privy  Council,  humbly  recommending  to  Her  Majesty  that  the 
following  be  the  rules  under  the  Appellate  Jurisdiction  Act,  1876,  by  which  it  is  enacted 
that  Her  Majesty  may,  by  order  in  Council  with  the  advice  of  the  Judicial  Committee 
of  Her  Majesty's  Privy  Council,  or  any  five  of  them,  of  whom  the  Lord  Chancellor  shall  be 
one,  and  of  the  archbishops  and  bishops  being  members  of  Her  Majesty's  Privy  Coimcil,  or 
any  two  of  them,  make  rules  for  the  attendance  on  the  hearing  of  Ecclesiastical  Cases  as 
assessors  of  the  said  committee  of  such  number  of  the  archbishops  and  bishops  of  the  Church 
of  England  as  may  be  determined  by  such  rules,  and  that  the  rules  may  provide  for  the 
assessors  being  appointed  for  one  or  more  year  or  years,  or  by  rotation  or  otherwise,  and  for 
filling  up  any  temporary  or  other  vacancies  in  the  ofiice  of  assessor  : — 


I.  The  Archbishop  of  Canterbury,  the 
Archbishop  of  York,  and  the  Bishop  of 
London  shall  be  ex  officio  assessors  of  the 
Judicial  Committee  of  Her  Majesty's  Privy 
Council  on  the  hearing  of  Ecclesiastical  Cases 
according  to  the  following  rota,  that  is  to 
say,  the  Archbishop  of  Canterbury  from  this 
day  imtil  the  1st  of  January,  1878  ;  the 
Archbishop  of  York  from  the  1st  of  January, 


1878,  till  the  1st  of  January,  1879  ;  and  the 
Bishop  of  London  from  the  Ist  of  January, 

1879,  \mtil  the  1  st  of.  January,  1880,  and  so 
on  by  a  similar  rotation  for  the  period  of  one 
year  each. 

II.  The  other  bishops  of  dioceses  within 
the  provinces  of  Canterbury  and  York  shall 
attend  as  assessors  of  the  Judicial  Coiuiiiit- 
tee   on  the   hearing   of  Ecclesiastical  Cases 
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according  to  the  following  rota,  that  is  to 
say,  from  this  day  until  the  Ist  of  January, 
1878,  the  four  bishops  who  on  this  day  are 
the  four  junior  bishops  for  the  time  being  ; 
seniority  for  the  purpose  of  this  order  to  be 
reckoned  from  the  date  of  appointment  to 
the  Episcopal  See  ;  from  tiio  1st  of  January, 

1878,  till  the  1st  of  January,  1879,  the  four 
bishops  who  on  the  Ist  of  January,  1878, 
shall  be  the  four  bishops  next  in  order  of 
seniority  ;    and  from  the   1st  of  January, 

1879,  till  the  Ist  of  January,  1880,  the  four 
bishops  who  on  the  1st  of  January,  1879, 
shall  be  the  four  bishops  next  in  order  of 
seniority,  and  so  on  by  a  similar  rotation 
until  the  senior  bishop  for  the  time  being  is 
reached,  when  the  rotation  shall  be  carried 
back  to  and  again  commenced  with  the 
junior  bishop. 

"  III.  In  the  event  of  any  one,  or  more 
than  one,  vacancy  occurring  in  the  office  of 
ecclesiastical  assessor,  the  vacancy  or  vacan- 
cies shall  be  filled  up  by  the  person  or  per- 


sons then  next  according  to  the  rotations 
aforesaid. 

"rV.  A  summons  to  attend  on  the  hear- 
ing of  every  ecclesiastical  case  about  to  be 
heard  before  the  said  Judicial  Committee 
shall  be  issued  to  the  five  ecclesiastical 
assessors  for  the  time  being ;  and  no  such 
case  shall  be  heard  before  the  said  Judicial 
Committee  imless  there  are  at  least  three  of 
such  assessors  present  at  the  hearing :  Pro- 
vided that  the  assessors  present  at  the  com- 
mencement of  the  hearing  of  any  such  case 
shall  continue  to  be  the  assessors  for  that 
case  until  it  shall  be  fully  heard  and  dis- 
posed of,  although  their  term  of  office, 
according  to  the  rotation  aforesaid,  may  in 
the  meantime  have  expired  :  Provided  also, 
that  in  the  event  of  the  death,  resignation 
or  absence  by  reason  of  illness  or  other  un- 
avoidable cause,  of  any  one  of  the  assessors 
present  at  the  commencement  of  the  hear- 
ing, the  hearing  of  the  case  may  proceed  so 
long  as  at  least  two  assessors  are  present." 


Her  Majesty,  having  taken  the  said  representation  into  consideration,  was  pleased,  by 
and  with  the  advice  of  Her  Privy  Council,  to  approve  the  said  rules  made  upon  the  recom- 
mendation of  the  Right  Honourable  the  Most  Reverend  and  Right  Reverend  Prelates,  the 
Right  Honourable  Lord  Chancellor,  and  the  Right  Honourable  the  Lords  of  tiie  Judicial 
Committee  as  aforesaid,  and  to  order,  as  it  is  hereby  ordered,  that  the  same  be  punctually 
observed,  obeyed,  and  carried  into  exertion.  Whereof  the  Most  Reverend  and  Right 
Reverend  the  Archbishops  and  Bishops  of  Dioceses,  within  the  provinces  of  Canterbury 
and  York,  and  all  other  persons  whom  it  may  concern,  are  to  take  notice  and  govern 
themselves  accordingly. 

a  L.  PEEL. 
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APPELLATE  JUEISDICTION  ACT,  1876. 

FORM  OF  APPEAL,  METHOD  OF  PROCEDURE,  and 
STANDING  ORDERS 

Applicable  to  all  Appeals  presented  to  the  Honse  of  Lords  on  and  after  the  1st  day 

of  November,  1876. 

{As  aTiiendedj  December,  1876.) 


To  the  Right  Honourable  the  Hoase  of 
Lords. 

The  humble  petition  and  appeal  of  A . 

Your  petitioner  humbly  prays  that  the 
matter  of  the  Order  {or  Orders,  or  Judg- 
ment or  Interlocutor,)  set  forth  in  the 
schedule  hereto*  {ovy  so  far  as  therein 
stated  to  be  appealed  against)  may  be  re- 
viewed before  Her  Majesty  the  Queen  in 
Her  Court  of  .Parliament,  and  that  the 
said  Order  (ovy  so  far  as  aforesaid)  may  be 
reversed,  varied  or  altered,  or  that  the 
petitioner  may  have  such  other  relief  {if 
specific  relief  be  desired^  it  can  be  so  dated 
in  the  prayer)  in  the  premises  as  to  Her 
Majesty  the  Queen,  in  Her  Court  of 
Parliament,  may  seem  meet ;  and  that 
{here  name  the  respondents)  may  be  re- 
quired to  lodge  such  printed  cases  as 
tliey  may  be  advised,  and  the  circum- 
stances of  the  cause  may  require,  in  answer 
to  this  appeal ;  and  that  service  of  such 
order  on  the  solicitors  in  the  cause  of  the 
said  respondents  may  be  deemed  good  ser- 
vice. 

To  be  signed  by  two  Counsel. 
{Here  insert  schedtUe.) 

Form  of  Schedule. 

**From    Her   Majesty's    Court    of  Appeal 
{England). 

"  In  a  certain  cause  {or  matter)  wherein  A 
-was  plaintiff  and  B.  was  defendant. 


"  The  Order  appealed  from  is  in  the  words 
following,  viz.,  {set  forth  Order  complained  of 
in  italics)  or,  the  Order  referred  to  in  the 
above  prayer  is  in  the  words  following,  the 
portion  appealed  from  being  printed  in 
italics  {set  forth  Order,  the  portion  complained 
of  being  printed  in  italics,  the  portion  not 
complained    of    being    printed    in    Roman 

type"). 

We  humbly  conceive  this  to  be  a  proper 
case  to  be  heard  before  your  Lordships  by 
way  of  appeal. 

To  be  signed  by  two  Counsel, 

I  ,  clerk  to  Messrs. 

.  of  ,  solicitors  for 

the  appellants  within-named,  hereby  certify 
that  on  the  day  of  I 

served  Messrs.  of 

solicitors  for  ,  the  within-named 

respondents,  with  a  correct  copy  of  the  afore- 
going appeal,  and  with  a  notice  that  on  the 
day  of  •    ,  or  as  soon 

after  as  conveniently  may  be,  the  petition  of 
appeal  would  be  presented  to  the  House  of 
Lords  on  behalf  of  the  appellant. 


DIRECTIONS  FOR  AGENTS. 
Method  of  Procedure, 

In  accordance  with  the  aforegoing  notice, 
the  appeal,  printed  on  parchment  {qxMrto 
8kA)y  in  such  form  as  will  enable  paper  copies 
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thereof  to  be  hereafter  bound  up  with  the 
printed  cases,  is  to  be  lodged  in  the  Parlia- 
ment Office  for  presentation  to  the  House, 
and  (if  the  House  be  then  sitting,  or  if  not, 
on  the  next  ensuing  meeting  of  the  House,) 
an  order  thereon  for  service  on  the  respon- 
dents or  their  solicitors,  ordering  the  respon- 
dents to  lodge  cases  in  answer  to  the  appeal, 
will  be  issued  to  the  appellant's  agent,  such 
order,  together  with  an  affidavit  of  due 
service  entered  thereon,  to  be  returned  to 
the  Parliament  Office  within  the  period 
granted  to  the  appellant  for  lodging  his 
printed  case,  under  Standing  Order  No.  V. 

Each  appellant,  where  there  are  more  than 
one,  is  required  to  enter  into  the  recogni- 
zance. The  appellants  are  required  to  sub- 
mit to  the  clerk  of  the  parliaments  within 
one  week  after  the  date  of  the  presentation 
of  the  appeal  (unless  the  sum  of  200L,  as 
required  by  the  Standing  Order,  be  paid  to 
the  receiver  of  fees  to  the  Parliament  Office 
for  payment  into  the  fee  fund  of  the  House 
of  Lords  (1),)  the  names  of  the  sureties  who 
propose  entering  into  the  Bond  ;  and,  in  the 
event  of  a  substitute  being  proposed  to  enter 
into  the  recognizance  in  lieu  of  the  appel- 
lants, the  name  of  such  substitute.  Two 
dea/r  dayt^  previoii^  notice  of  the  names  so 
proposed  (for  bond  and  recognizance)  is  to  be 
given  to  the  solicitor  or  agent  of  the  respon- 
dents, and  at  the  time  of  submitting  the 
said  names  to  the  derk  of  the  parliaments,  a 
certificate  from  the  solicitor  or  agent  of  the 
appellants  is  to  be  lodged  in  the  Parliament 
Office,  certifying  his  belief  in  the  sufficiency 
of  the  s\ireties  and  substitute  so  proposed. 
At  the  termination  of  one  week  from  the 
lodgment  of  such  certificate,  the  bond  and 
recognizance  are  to  be  issued  to  the  solicitor 
or  agent  of  the  appellants  for  execution  be- 
fore a  commissioner  appointed  to  adminis- 
ter oaths  in  the  Supreme  Court  of  Judicature 
in  England,  or  a  Commissioner  appointed  to 
admimster  oaths  in  Chancery  in  Ireland,  or 
before  a  Justice  of  the  Peace  in  Scotland.  The 
bond  and  the  recognizance  (whether  entered 
into  by  the  appellants  or  by  a  substitute)  to 
be  returned  to  the  Parliament  Office  within 
one  week  from  the  date  of  the  issue  thereof 
to  the  solicitor*  or  agent  of  the  appellants. 

The  solicitors  of  those  respondents  who 
purpose  lodging  printed  cases  in  answer  to 
the  appeal  should  attend  at  the  Parliament 
Office  for  the  purpose  of  ascertaining  the 
due  execution  of  the  recognizance  and  bond, 
and  entering  their  names  in  the  appearance 
book.     (Notice  of  the  meeting  of  the  Appeal 

(1)  All  drafts  and  cheques  to  be  made  payable 
to  "House  of  Lords  Fee  Fund,'*  and  to  be  crossed, 
**  Bank  of  England,  Western  Branch." 


Committee  is  only  sent  to  the  solicitors  of 
respondents  who  have  thus  signified  their 
appearance  in  the  cause.) 

In  English  Appeals  six  weeks'  time,  and  in 
Irish  and  Scotch  Appeals  eight  weeks'  time, 
from  the  date  of  the  presentation  of  the 
Appeal,  is  granted  to  all  parties  to  lodge 
printed  cases  and  the  appendices  thereto  (2). 

In  Appeals  in  which  the  parties  are  able 
to  agree  in  their  statement  of  the  subject- 
matter,  it  is  optional  to  lodge  a  joifvt  case 
with  reasons  pro  and  cofi,  following  the 
practice  heretofore  in  use  in  Common  Law 
Appeals  on  a  Special  Case. 

It  is  obligatory  on  the  appellant,  within 
the  respective  periods  so  limited  as  above,  to 
lodge  his  printed  cases,  or  the  joint  case  be- 
fore mentioned,  and  a  printed  appendix  con- 
sisting of  such  documents,  or  parts  thereof, 
used  in  evidence  in  the  Court  below,  as  may 
be  necessary  for  reference  on  the  argument 
of  the  appeal. 

It  is  the  duty  of  the  appellant,  with  as 
little  delay  as  possible  after  the  presentation 
of  the  appeal,  to  f  umiBh  to  the  respondent  a 
list  of  the  proposed  documents,  and  in  due 
course  a  proof  copy  of  the  appendix.  The 
proof  is  to  be  examined  witii  the  original 
documents  by  the  respective  solicitors  of  the 
parties.  (Ten  copies  of  the  appendix,  as 
soon  as  printed,  to  be  delivered  to  the  solici- 
tor of  t&e  respondent.)  The  respondent  is 
allowed  to  print  any  additional  documents, 
used  in  evidence  in  the  Court  below,  which 
may  be  necessary  for  the  support  of  his  case 
en  the  argimient  of  the  appeal,  such  docu- 
ments to  be  paged  consecutively  with  the 
appendix.  (The  proof  to  be  examined,  as 
aforesaid,  by  the  respective  solicitors,  and 
prints  delivered  to  the  solicitor  of  the  appel- 
lant.) 

The  costs  incurred  in  printing  the  appen- 
dix will,  in  the  first  instance,  be  borne  by 
the  appellant,  and  the  cost  of  the  additional 
docimients  by  the  respondent,  but  these 
costs  will  ultimately  be  subject  to  the  deci- 
sion of  the  House  with  regard  to  the  costs  of 
the  appeal. 

The  case  and  appendix  must  be  printed 
quarto  size,  with  seven  or  eight  letters  in 
the  margin  for  facilitating  reference,  and 
should  be  submitted  in  proof  to  the  clerks 
in  the  Judicial  Office.  Forty  copies  of  the 
case  and  appendix  are  requii^  to  be  lodged 
in  the  Parliament  Office  ;  and  subsequenUy, 
on  the  lodgment  of  the  respondent's  case, 
ten    bound    copies  (see    directions    in    the 

(2)  Note. — ^PetitioDs  for  extension  of  time, 
lodged  during  the  recess,  do  not  prevent  the  dis- 
missal of  an  appeal.  (For  form  of  Petition  se« 
Appendix  C.) 
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appendix  hereto  as  to  binding  printed 
casesV 

Where  reference  is  made  to  a  document 
printed  in  the  appendix,  the  case  must  con- 
tain a  marginal  note  of  the  page  of  the 
appendix  containing  such  document. 

There  is  no  penalty  on  respondents  who 

.  do  not  lodge  their  printed  cases  within  the 

time  limited  by  Standing  Order  No.  V. ,  but 

respondents  can  only  appear  at  the  bar  on  a 

printed  casa 

As  soon  as  the  printed  cases  of  all  parties 
and  the  appendix  thereto  have  been  lodged, 
it  is  optional  for  either  side  to  set  down  the 
cause  for  hearing,  but  it  is  obligatory  on  the 
appellant,  upon  the  lodgment  of  his  printed 
cases  and  Uie  appendix,  to  set  down  the 
cause  for  hearing  within  the  time  limited  by 
Standing  Order  No.  V.  {ex  parte  as  to  those 
respondents  who  have  not  already  lodged 
printed  cases,  upon  proof,  by  affidavit,  of  the 
due  service  of  the  before  mentioned  "order 
of  service "  upon  the  respondents  or  their 
solicitors).  A  respondent  who  has  lodged 
his  printed  cases  is  at  liberty  to  set  down 
the  cause  for  hearing  on  the  first  sitting  day 
after  the  expiration  of  the  time  limited  by 
the  Standing  Order  for  lodging  printed 
cases. 

The  cause  wiU  then  be  ripe  for  hearing, 
and  will  take  its  position  on  the  effective 
cause  list. 


Standing  Orders  applicable  to  all  Appeals  pre- 
sented to  the  House  of  Lords  on  or  after  the 
1st  day  of  November ^  1876. 

Standing  Order  I. 

Ordered,  that,  except  where  otherwise 
provided  by  statute,  no  petition  of  appeal  be 
received  by  this  House  unless  the  same  be 
lodged  in  the  Parliament  Office  for  presenta- 
tion to  the  House  within  one  year  from  the 
date  of  the  last  decree,  order,  judgment  or 
interlocutor  appealed  from. 

In  cases  in  which  the  person  entitled  to 
appeal  be  within  the  age  of  one  and  twenty 
years,  or  covert,  non  compos  mentis,  im- 
prisoned, or  out  of  Great  Britain  and  Ire- 
land, such  person  may  be  at  liberty  to  pre- 
sent his  appeal  to  the  House,  provided  that 
the  same  be  lodged  in  the  Parliament  Office 
within  one  year  next  after  full  age,  discover- 
ture,  coming  of  sound  mind,  enlargement 
out  of  prison,  or  coming  into  Qreat  Britain 
or  Ireland.  But  in  no  case  shall  any  person 
or  persons  be  allowed  a  longer  time,  on 
account  of  mere  absence,  to  present  an  ap- 
X^eal,  than  five  years  from  the  date  of  the 
last  decree,  order,  judgment,  or  interlocutor 
appealed  against. 


Standing  Obdeb  U. 

Ordered,  that  all  petitions  of  appeal  be 
signed,  and  the  reasonableness  thereof  certi- 
fi^,  by  two  counsel  who  shall  have  attended 
as  counsel  in  the  Court  below,  or  shall  pur- 
pose attending  as  counsel  at  the  hearing  in 
this  House.  ^, 

Standing  Order  III. 

Ordered,  that  the  "order  of  service" 
issued  upon  the  presentation  of  an  appeal  for 
service  on  the  respondent  or  his  solicitor,  be 
returned  to  the  Parliament  Office,  together 
with  an  affidavit  of  due  service  entered 
thereon,  within  the  time  limited  for  the 
appellant  to  lodge  his  printed  cases,  imless 
within  that  period  all  ihe  respondents  shall 
have  lodged  their  printed  cases  ;  in  default, 
the  appeal  to  stand  dismissed. 

Standing  Order  IV. 

Ordered  in  all  appeals  that  the  appellant 
or  appellants  do  give  security  to  the  derk  of 
the  Parliaments  by  recognizance  to  be  en- 
tered into,  in  person,  or  by  substitute,  to 
the  Queen  of  the  penalty  of  500L,  conditioned 
to  pay  to  the  respondent  or  respondents  all 
such  costs  as  may  be  ordered  to  be  paid  by 
the  House  in  the  matter  of  the  appeal ;  and 
further,  that  the  appellant  or  appellants  do 
procure  two  sufficient  sureties,  to  the  satis- 
faction of  the  derk  of  the  Parliaments,  to 
enter  into  a  joint  and  several  bond  to  the 
amount  of  200^,  or  do  pay  in  to  the  account 
of  the  fee  fund  of  the  House  of  Lords  the 
sum  of  2001.  ;  such  bond,  or  such  sum  of 
200^.,  to  be  subject  to  the  order  of  the 
House  with  r^ard  to  the  costs  of  the  ap- 
peal :  Ordered,  that  within  one  week  after 
the  presentation  of  the  appeal  the  appellant 
or  appellants  do  pay  in  to  the  accoimt  of  the 
fee  fund  of  the  House  of  Lords  the  said  sum 
of  200(.,  or  submit  to  the  clerk  of  the  Par- 
liaments the  names  of  the  sureties  proposed 
to  enter  into  the  said  bond  ;  and,  in  the 
event  of  a  substitute  being  proposed  to  enter 
into  the  said  recognizance,  the  name  of  such 
substitute  ;  two  clear  days'  previous  notice 
of  the  names  so  proposed  for  bond  and  re- 
cognizance to  be  given  to  the  solicitor  or 
agent  of  the  respondent :  Ordered,  that  the 
said  bond  and  the  recognizance  (whether 
entered  into  by  the  appellants  or  by  a  sub- 
stitute) be  returned  to  the  Parliament  Office, 
duly  executed,  within  one  week  from  the 
date  of  the  issue  thereof  to  the  solicitor  or 
agent  of  the  appellant  or  appellants.  On 
default  by  the  appellant  or  appeUants  in 
complving  with  the  above  conditions,  the 
appeal  to  stand  dismissed. 
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Standing  OedekV. 

1.  Ordered  that  in  English  appeals  the 
printed  cases  and  the  appendix  thereto  be 
lodged  in  the  Parliament  Office  within  six 
weeks  from  the  date  of  the  presentation  of 
the  appeal  to  the  House;  in  Scotch  and 
Irish  app^ds,  within  eight  in^|ks ;  and  the 
appeal  set  down  for  hearin^on  the  first 
sitting  day  after  the  expiration  of  those 
rcHpective  periods  (or  as  soon  before,  at  the 
option  of  either  party,  as  all  the  printed 
cases  and  the  appendix  shall  have  been 
lodged);  on  default  by  the  appellant  the 
appeal  to  stand  dismissed. 

2.  Ordered,  that  in  all  appeals  from  Scot- 
land the  appellant  alone,  in  his  printed  case 
or  in  the  appendix  thereto,  shall  lay  before 
this  House  a  printed  copy  of  the  record  as 
authenticated  by  the  Lord  Ordinary ;  to- 
gether with  a  supplement  containing  an 
account,  without  argument  or  statement  of 
other  facts,  of  the  ftirther  steps  which  have 
been  taken  in  the  cause  since  the  record  was 
completed,  and  containing  also  copies  of  the 
interlocutors  or  parts  of  interlocutors  com- 
plained of ;  and  each  party  shall,  in  their 
cases,  lay  before  the  House  a  copy  of  the 
case  presented  by  them  respectively  to  the 
Court  of  Session,  if  any  such  case  was  pre- 
sented there,  with  a  short  summary  of  any 
additional  reasons  upon  which  he  means  to 
insist ;  and  if  there  shall  have  been  no  case 
presented  to  the  Court  of  Session,  then  each 
party  shall  set  forth  in  his  case  the  reasons 
upon  which  he  founds  his  argument,  as 
shortly  and  succinctly  as  possible. 

3.  Ordered,  that  all  printed  cases  be  signed 
by  one  or  more  counsel,  who  shall  have 
attended  as  counsel  in  the  Court  below,  or 
shall  purpose  attending  as  counsel  at  the 
hearing  in  this  House. 

Standing  Order  VI. 

Ordered,  that  all  cross-appeals  be  presented 
to  the  House  within  the  period  allowed  by 
Standing  Order  No.  V.  for  lodging  cases  in 
the  original  appeal. 

Standing  Order  VII. 

Ordered,  with  regard  to  appeals  in  which 
the  periods  severally  dating  from  the  pre- 
sentation of  the  appeal  under  Standing 
Orders  Nos.  III.,  IV.,  V.,  and  VI.  expire 
during  the  recess  of  the  House,  that  such 
periods  be  extended  to  the  third  sitting  day 
of  the  next  ensuing  meeting  of  the  House. 

Standing  Order  VIII. 
Ordered,  that  where  any  party  or  parties 
to  an  appeal  shall  die  pending  the  same,  sub- 


sequently to  the  printed  cases  hmying  been 
lodged,  and  the  appeal  shall  be  reviyed 
against  his  or  her  representative  or  represen- 
tatives as  the  person  or  persona  standing  in 
the  place  of  the  person  or  persons  so  dying 
as  {foresaid,  a  supplemental  case  shall  be 
lodged  by  the  party  or  parties  so  reviving 
the  same  respectivdy,  stating  the  order  or 
orders  respectively  made  by  the  House  in 
such  case. 

The  like  rule  shall  be  observed  by  the 
appellant  and  respondent  respectively,  where 
any  person  or  persons,  party  or  parties  in  the 
Court  below,  have  been  omitted  to  be  made  a 
party  or  parties  in  the  appeal  before  this  House, 
and  shall,  by  leave  of  the  House,  upon  peti- 
tion or  otherwise,  be  added  as  a  party  or 
parties  to  the  said  appeal  after  the  printed 
cases  in  such  appeal  shall  have  been  lodged. 

Standing  Order  IX. 

Ordered,  that  when  any  petition  of  appeal 
shall  be  presented  to  this  House  from  any 
interlocutory  judgment  of  either  division  of 
the  Lords  of  Session  in  Scotland,  the  counsel 
who  shall  sign  the  said  petition,  or  two  of 
the  counsel  for  the  party  or  parties  in  the 
Court  below,  shall  sign  a  certificate  or  de- 
claration, stating  either  that  leave  was  given 
by  that  division  of  the  Judges  pronouncing 
such  interlocutory  judgment  to  the  appel- 
lant or  appellants  to  present  such  petition  of 
appeal,  or  that  there  was  a  difference  of 
opinion  amongst  the  Judges  of  the  said 
division  pronoimcing  such  interlocutory 
judgment. 

Standing  Order  X. 

Ordered,  that  in  all  cases  in  which  tins 
House  sh^  make  any  order  for  payment  of 
costs  by  any  party  or  parties  in  any  cause 
without  specifying  the  amount,  the  clerk  of 
the  Parliaments  or  clerk  assistsnt  shall,  upon 
the  application  of  either  party,  appoint  such 
person  as  he  shall  think  fit  to  tax  such  costs, 
and  the  person  so  appointed  may  tax  and 
ascertain  the  amoimt  thereof,  and  shall  re- 
port the  same  to  the  clerk  of  itie  Parliaments 
or  clerk  assistant :  And  it  is  further  ordered, 
that  the  same  fees  shall  be  demanded  from 
and  paid  by  the  party  applying  for  such 
taxation  for  and  in  respect  thereof  as  are 
now  or  shall  be  fixed  by  any  resolution  of 
this  House  concerning  such  fees  ;  and  the 
said  person  so  appointed  to  tax  such  costs 
may,  if  he  thinks  fit,  either  add  or  deduct 
the  whole  or  a  part  of  such  fees  at  the  foot 
of  his  report :  And  the  clerk  of  the  Parlia- 
ments or  derk  assistant  may  give  a  certifi- 
cate of  sudi  costs,  expressing  tiie  amount  so 
reported  to  him  as  aforesaid;  and  the  amount 


Digitized  by 


Google 


Vol.  47.] 


OBDKBS  AND  RULES. 


in  money  certified  by  him  in  such  certificate 
shall  be  the  sum  to  be  demanded  and  paid 
imder  or  by  virtue  of  such  order  as  aforesaid 
for  payment  of  costs. 


APPENDIX  A. 

(Certificate  of  Sufficiency  of  Sureties,  <hc) 

Lodged  in  the  Parliament  office  on  the 

day  of  18    . 

In  the  House  of  Lords. 

"-4.  and  others  v,  B,  and  others." 
In  compliance  with  Standing  Order  No. 
rV.,  I  (we)  submit  the  names  of  (full  name) 
of  (address)  and  (full   name)  of   (address) 

{as  fit  and  proper  sureties  1    . 

or,  as  a  fit  and  proper  substitute  J  ®"' 

quired  :  and  I  (we)  certify  in  I  ^^  }  helief, 

that  the  said  (full  name)  and  the  said  (fuU 
are   each 


name 


f200l.\ 


f  are   each   ) 


over   and   above 


worth   upwards 

f  their  1 
I   liia  J 


of 


just 


1600?. 
debts. 

This  certificate  may  be  signed  by  the 
country  solicitor  or  agent  of  the  appellants. 

I  (we)  certify  that  a  copy  of  the  above 
certificate  and  two  clear  days'  notice  of  the 
intention  to  lodge  the  same  in  the  Parlia- 
ment Office  has  been  served  on  the  solicitors 
or  agents  of  the  respondents. 

To  be  signed  by  the  London  solicitor  or 
agent  of  the  appellants. 


APPENDIX  B. 

(DirectioiM  for  Binding  Printed  Cases  for  the 
use  of  the  Law  Lords.) 

1.  Ten  copies  bound  in  purple  cloth  ;  two 
of  the  ten  to  be  inter-leaved,  as  regiods  the 
cases  only. 

2.  Short  title  of  cause  on  the  back. 

3.  Label  on  side,  stating  short  title  of 
cause  and  contents  of  the  volume,  thus  : — 

"  A and  others  v,  B and  others." 

Printed  copy  of  the  appeal. 
Appellants'  case. 
Respondent  B.'s  case. 
Bespondent  O.'s  case. 
Appendix. 

4.  The  volume  to  be  indented,  and  the 


names  of  the  parties  written  on  the  indenta- 
tions to  their  respective  cases. 

6.  References  to  the  reports  of  the  cause 
in  the  Courts  below,  or  the  words  "Not 
reported,"  to  be  written  on  the  fly  sheet. 

6.  The  bound  copies  to  be  lodged  imme- 
diately after  the  respondents'  cases  are  deli- 
vered in. 

The  agents  are  requested  to  use  their  dis- 
cretion as  to  the  size  of  the  volume,  arrange- 
ment of  the  cases  and  appendix.  In  dealing 
with  bulky  cases,  it  may  be  found  advisable 
to  bind  the  appendix  as  a  separate  volume, 
and  also  to  divide  the  appellants'  and  re- 
spondents' cases  into  separate  volumes. 

It  is  the  duty  of  the  appellants'  agent  to 
carry  out  these  directions. 


APPENDIX  C. 

{Petition  for  Extension  of   Time  to  Lodge 
Cases y  dbc.) 

(To  be  engrossed  on  foolscap  paper,  and 
(unless  assent  of  respondent's  agent  be  ob- 
tained) a  copy,  and  two  clear  days'  notice  of 
intention  to  present,  to  be  given  to  respon- 
dent's agent.) 

In  the  House  of  Lords,  (Insert  short  title 
of  cause.) 

To  the  Right  Honourable  the  Lords  Spiri- 
tual and  Temporal  in  Parliament  assembled. 

The  humble  petition  of  the  appellant 

Sheweth,  That  your  petitioner  presented 
petition  of  appeal  on  the 
day  of  complaining  of  ^insert  dates 

of  orders  or  interlocutors  complamed  of\ 

That  the  time  allowed  by  Standing  Order 
No.  V.  (  (or)  extended  by  your  Lordships' 
order  of  the  (state  date) )  for  the  appell^t 
to  lodge  his  printed  cases  and  the  appendix, 
will  expire  on  the  (state  date). 

That  your  petitioner  (set  forth  cause  of 
delay). 

Your  petitioner  therefore  humbly  prays 
that  your  Lordships  will  be  pleased  to  grant 
him  (set  forth  time  required)  further  time  to 
lodge  his  printed  cases,  and  the  appendix, 
and  set  down  the  cause  for  hearing.  And 
your  petitioner    will  ever  pray. 

Agents  for  the  appellant. 

We  consent  to  the  prayer  of  the  above 
petition, 

Agents  for  the  respondent. 
August,  1876. 


Yd;..  47.— Obdebs  &  Bulbs, 
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LAW    JOUENAL    BEPORTS,    1878. 


SUPREME    COURT    OP    JUDICATURE. 

OEDBE  AS   TO  FEES 

To  be  taJcen  by  any  Official  Referees  that  may  be  attached  to  the  Supreme  Court. 

Dated  Februa/ry  lat^  1876. 


The  Right  Honourable  Hugh  MacCabnont,  Baron  Cairns,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  consent  of  the  undersigned  Judges  of  the  Supreme 
Court,  and  with  the  concurrence  of  the  Lords  Commissioners  of  Her  Majesty's  Treasury, 
doth  hereby,  in  pursuance  and  execution  of  the  lowers  given  by  the  Supreme  Court  of 
Judicature  Act,  1875,  and  all  other  powers  and  authorities  enabling  him  in  this  behalf, 
order  and  direct,  in  manner  following : — 


The  fees  to  be  taken  by  any  OfBdal  Re- 
feree to  be  attached  to  the  Supreme  Court 
under  the  provisions  of  section  eighty-three 
of  the  Supreme  Court  of  Judicature  'Act, 
1873,  shall  be  as  follows  : — 

£    8.  d. 
Upon  a  reference,  for  every  hour 

or  part  of  an  hour,  the  Official 

Referee  is  occupied  .        .        .110 

Where  the  sittings  under  a  reference  are 
to  be  held  elsewhere  than  in  London,  there 
shall  be  paid  in  addition  to  the  above, 
12.  11a.  6d,  for  every  night  the  Official  Re- 
feree, and  lbs,  for  every  night  the  Official 
Referee's  clerk,  is  absent  from  London,  to- 
gether with  reasonable  costs  of  their  locomo- 
tion from  London  and  back. 

A  deposit  on  account  of  fees  and  expenses 
before  proceeding  with  such  reference,  or  at 
any  time  during  the  course  thereof,  may  be 
required,  and  a  memorandum  thereof  shall 
be  delivered  to  the  party  making  the  deposit. 

Where  the  sittings  are  held  elsewhere  than 
in  London,  the  plaintiff  in  the  action  shall 
provide,  at  his  expense,  a  place  to  the  satis- 


faction of  the  Official  Referee  in  which  the 
sittings  may  be  held. 

Upon  the  conclusion  of  the  sittings  on  a 
reference,  the  Official  Referee  shall  forthwith 
transmit  to  the  Treasury  a  return  according 
to  the  form  annexed,  on  which  shall  be  af- 
fixed stamps  equfd  in  amount  to  the  fees 
and  moneys  received  for  such  sitting  and 
expenses. 

The  Official  Referees  shall  conform  to  any 
regulations  that  may  be  made  from  time  to 
time  by  the  Treasury  for  the  accounting  for 
all  fees  and  monies  paid  to  them. 

Caikns,  C, 
G.  Bramwell. 
Wm.  Baliol  Beett. 
Jambs  Hannen. 

1st  Febiniary,  1876. 

We  certify  that  this  order  is  made  with 
the  concurrence  of  the  Commissioners  of 
Her  Majesty's  Treasury. 

Row.  Winn. 

J.  D.  H.  Elphinstone. 
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LAiW    JOURNAL    EEPOETS,    1878. 


SUPRBME    dOURT    OP    JUDIOATUBE. 

BULBS 

i  Dated.. Nctumibet  7th,  W6. 


I,  the  Right  Honourable  Hugh  MacCalmont  Baron  Cairns,  Lord  High  Chancellor  of 
Great  Britwn,  do  hereby,  in  pursuance  of  the  seventeenth  section  of  "The  Appellate 
Jurisdiction  Act,  1876,"  appoint  Sir  William  Baliol  Brett,  Mr.  Justice  Lush,  Mr.  Baron 
PoUodf,  aiid  Mr.  Justice  IV^uiisty  to  be  the  four  Judges  of  the  Supreme  Court  of  Judicature, 
by  whom,  together  with  the  Lord  Chancellor^  the  L<^  Chief  Justice  of  England,  the  Master 
oi  the  Kolla,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  Rules  of  Court  for  canying  into  effect  the  enactments  contained  in  the  said 
section  of  the  said  Act  shall  be  made  as  Uierein  mentioned.  And  this  appointment  is  to 
continue  in  force  until  the  first  day  of  January,  1878. 

Caibns,  C. 


1.  These  rules  may  be  cited  as  "The 
Rules  of  the  Supreme  Court,  May,  1877," 
or  each  separate  rule  may  be  cited  as  if  it 
had  been  one  of  the  rules  of  the  Supreme 
Court,  and  had  been  numbered  by  the  num- 
ber of  the  order  and  rule  mentioned  in  the 
margin. 

2.  These  rules  shall  come  into  operation 
on  the  1st  June,  1877. 

Oedbk  XIV. 

Leave  to  Defend  where  Writ  specially  Indorsed, 

3.  Order  XIV.,  rule  1,  of  the  Rules  of  the 
Supreme  Court  is  hereby  repealed,  and  the 
following  rule  is  substituted  : — 

Where  the  defendant  appears  to  a  writ  of 
summons  specially  indorsed  under  Order  III., 
rule  6,  the  plaintiff  may,  on  affidavit  made 
by  himself,  or  by  any  other  person  who  can 
swear  positively  to  the  debt  or  cause  of 
action,  verifying  the  cause  of  action,  and 
stating  that  in  his  belief  there  is  uo  de- 


fence to  the  action,  call  on  the  defendant  to 
shew  cause  before  the  Court  or  a  Judge  why 
the  plaintiff  should  not  be  at  liberty  to  sign 
final  judgment  for  the  amount  so  indorsed, 
together  with  interest,  if  any,  and  costs.  A 
copy  of  the  affidavit  shall  accompany  the 
summons  or  notice  of  motion.  The  Court 
or  a  Judge  may  thereupon,  unless  the  defen- 
dant, by  affidavit  or  otherwise,  satisfy  the 
Court  or  a  Judge  that  he  has  a  good  defence 
to  the  action  on  the  merits,  or  disclose  such 
facts  as  may  be  deemed  sufficient  to  entitle 
him  to  defend,  making  an  order  empowering 
the  plaintiff  to  sign  judgment  accordingly. 

Caii^s,  C, 
a.  e.  cockbubn. 
G.  Jessel. 
Coleridge. 
FiTZROY  Kelly. 
Wm.  Baliol  Brett. 
RoBT.  Lush. 
C.  E.  Pollock. 
H.  Makisty. 
May,  1877. 
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LAW    JOUENAL    EEPORTS,    1878. 


SUPREME    COURT    OP    JUDICATURE. 

RULES. 

Dated  November  7 thy  1876. 


1,  the  Right  Honourable  Hugh  MacOalmont  Baron  Cairns,  Lord  High  Chancellor  of 
Great  Britain,  do  hereby,  in  pursuance  of  the  seventeenth  section  of  "The  Appellate 
Jurisdiction  Act,  1876,"  appoint  Sir  William  Baliol  Brett,  Mr.  Justice  Lush,  Mr.  Baron 
Pollock,  and  Mr.  Justice  Manisty  to  be  the  four  Judges  of  the  Supreme  Court  of  Judicature, 
by  whom,  together  with  the  Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequer,  Rules  of  Court  for  carrying  into  effect  the  enactments  contained  in  the  said 
section  of  the  said  Act  shall  be  made  as  therein  mentioned.  And  this  appointment  is  to 
continue  in  force  until  the  first  day  of  January,  1878. 

Caibns,  C. 

1.  These  rules  may  be  cited  as  "The 
Rules  of  the  Supreme  Court,  June,  1877," 
or  each  separate  rule  may  be  cited  as  if  it 
had  been  one  of  the  ndes  of  the  Supreme 
Court,  and  had  been  numbered  by  the  num- 
ber of  the  order  and  rule  mentioned  in  the 
margin. 


2.  These  rules  shall  come  into  operation 
on  the  19th  June,  1877. 


Obdeb  V. 

Subject  to  the  power  of  transfer,  and  sub- 
ject also  to  the  power  of  the  Lord  Chancellor 
by  order  from  time  to  time  otherwise  to  di- 
rect, every  cause  or  matter  which  shall  be 
commenced  in  the  Chancery  Division  of  the 
High  Court  shall  be  assigned  to  one  of  the 
Judges  thereof  by  marking  the  same  with  the 
name  of  such  of* the  same  Judges  as  the 
plaintiff  or  petitioner  may  in  his  option 
think  fit. 


Obdeb  LI. 

In  the  Chancery  Division  a  transfer  of  a 
cause  from  one  Judge  to  another  may  by  the 
same  or  a  separate  order  be  ordered  to  be 
made  or  to  be  deemed  to  have  been  made  for 
the  purpose  only  of  trial  or  of  hearing,  and 
in  such  case  the  original  and  any  further 
hearing  shall  take  place  before  the  Judge  to 
whom  the  cause  shall  be  so  transferred  ;  but 
all  other  proceedings  therein,  whether  before 
or  after  the  hearing  or  trial  of  the  cause, 
shall  be  taken  and  prosecuted  in  the  same 
manner  as  if  such  oatise  had  not  been  trans- 
ferred from  the  Judge  to  whom  it  was  as- 
signed at  the  time  of  transfer,  and  as  if  sach 
Judge  had  made  the  decree  or  judgment,  if 
any,  made  therein,  unless  the  Judge  to  whom 
the  cause  is  transferred  shall  dir^  that  any 
further  proceedings  therein,  before  or  after 
the  heanng  or  trial  thereof,  shall  be  taken 
and  prosecuted  before  himself  or  before  an 
official  or  special  referee. 

Caibks,  C. 

A.  E.   COCSBUBK. 

G.  Jkssbl. 
EoBT.  Lush. 
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LAW    JOURNAL    EEPORTS,    1878. 


SUPBEME    COURT    OP    JUDICATURE. 


I,  the  Right  Honourable  Hugh  MaoOalmont  Baron  Cairns,  Lord  High  Ohanoellor  of 
Great  Britain,  do  hereby  order  and  direct  as  follows  : — 


I.  Each  of  the  several  causes  which  have 
been  or  shall  be  transferred  to  Mr.  Justice 
Fry  shall,  until  further  order,  be  deemed  to 
have  been  transferred  to  him  for  the  purpose 
only  of  trial  or  of  hearing. 

n.  No  cause  or  matter  shall,  until  further 


order,  be  assigned  to  the  said  Mr.  Justice 
Fry  by  tiie  same  being  marked  by  the  plain- 
tiiBT  or  petitioner  with  the  name  of  the  said 
Mr.  Justice  Fry. 

Dated  this  19th  day  of  June,  1877. 

Caikns,  C. 
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LAW    JOURNAL    EEPOBTS,    1878. 


SUPREME    COURT    OP    JUDIOATUHE. 

OEDER   IN   COUNCIL   AS   TO   WINTER   ASSIZES. 

Dated  August  ISth,  1877. 


At  the  Court  at  Osharm  Hcnise,  Isle  of  Wight,  the  13th  day  of  Augtist,  1877. 

PRESENT : 

The  Queen's  Most  Excellent  Majesty  in  Council. 

In  pursuance  of  section  5  of  the  Winter  Assizes  Act,  1876,  and  of  the  Winter  Assizes 
Act,  1877,  Her  Majesty  is  pleased,  by  and  with  the  advice  of  her  Most  Honourable  Privy 
Council,  to  order  as  follows  : — 


The  jurisdiction  of  the  justices  and  Judges 
of  the  Central  Criminal  Court  at  any  session 
of  oyer  and  terminer  or  any  gaol  delivery  held 
for  the  Central  Criminal  Court  district  in  the 
months  of  October,  November,  December,  or 
January,  shall  extend  to  the  following  coun- 
ties, and  parts  of  counties,  neighbouring  to  the 
said  district  (hereinafter  referred  to  as  coun- 
ties, and  parts  of  counties,  to  which  this  order 
relates),  viz.  :  the  county  of  Sussex  ;  the 
county  of  Berks  ;  the  county  of  Herts  ;  and 
such  parts  of  the  counties  of  Kent  and  Sur- 
rey as  are  not  included  in  the  Central  Crimi- 
n&L  Court  district ;  as  if  such  counties  and 
parts  of  counties  were  included  in  the  Cen- 
tral Criminal  Court  district ;  and  the  Central 
Criminal  Court  Act  shall  apply  to  the  said 
counties  and  parts  of  counties,  and  offences 
committed  therein,  as  if  the  same  counties 
and  parts  of  counties  were  mentioned  in  that 
Act: 

Subject,  nevertheless,  to  the  following 
modifications  and  exceptions  : — 

(1.)  Nothing  in  this  order  shall  authorise 
the  trial  at  the  Central  Criminal  Court  of 
any  person  who  shall  have  been  admitted  to 
bail  and  sh^  not  be  in  custody  at  the  time 
of  such  trial,  unless  he  be  jointly  charged 
with  another  person  in  actual  custody,  or  of 
any  person  for  any  offence  triable  at  quarter 
sessions,  except  in  accordance  with  the  pro- 
visions of  sections  18  and  19  of  the  Central 
Criminal  Court  Act. 


(2.)  For  the  purposes  of  this  order,  the 
counties  and  parts  of  counties  to  which  this 
order  relates  shall  be  deemed  to  be  included 
in  the  commission  in  force  for  the  time  being 
for  the  Central  Criminal  Court. 

(3.)  Unless  the  Central  Criminal  Court 
shall  otherwise  direct,  no  person  shall  be 
summoned  or  returned  from  any  of  the  coun- 
ties or  parts  of  counties  to  which  this  order 
relates  to  serve  on  any  grand  jury  or  petty 
jury  at  the  Central  Crimmal  Court ;  but  any 
grand  jury  or  petty  jury,  constituted  in  ao- 
cordance  with  the  provisions  of  the  4th  sec- 
tion of  the  Central  Criminal  Court  Act,  shall 
have  authority  to  inquire  of,  present,  try  and 
determine  all  offences  with  respect  to  which 
jurisdiction  is  by  this  order  conferred  on  the 
Central  Criminal  Court 

(4.)  Until  Her  Majesty  is  pleased,  by  and 
with  the  advice  of  her  Privy  Counc^,  other- 
wise to  order  and  direct,  it  shall  be  lawful 
for  any  justice  of  the  peace  or  coroner, 
having  jurisdiction  within  any  county  or 
part  of  a  county  to  which  this  order  relates, 
to  commit  any  person  charged  with  having 
committed  any  offence  with  respect  to  which 
jurisdiction  is  by  this  order  conferred  on  the 
Central  Criminal  Court,  and  which  has  been 
committed,  or  is  alleged  to  have  been  com- 
mitted within  the  junisdiction  of  such  justice 
or  coroner,  either  to  the  gaol  to  which,  but 
for  the  said  Winter  Assizes  Acts  and  this 
order,  such  person  would  have  been  commit* 
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ted.  or  to  tlie  gaol  of  Newgate,  there  to  re- 
main until  he  can  be  tried  in  pursuance  of 
tlus  order,  or  in  due  course  of  law. 

(5.)  When  in  pursuance  of  this  order  any 
person  shall  be  committed  to  any  gaol  other 
than  Newgate,  the  sheriff  of  the  county  in 
which  the  gaol  to  which  prisoner  is  commit- 
ted is  situated,  or  the  keeper  of  the  same 
gaol,  shall,  six  days  at  least  before  the  next 
sitting  of  the  Central  Criminal  Court  at 
which  the  prisoner  can  be  tried,  or  at  such 
other  time  as  the  Justices  or  Judges  of  the 
said  Court,  or  any  two  or  more  of  them, 
shall  from  time  to  time  direct,  cause  such 
person,  with  his  commitment  and  detainers, 
to  be  safely  removed  from  the  gaol  to  which 
he  was  committed,  without  any  writ  of  ha- 
hefis  corprirS  or  other  writ,  to  the  gaol  of  New- 
gate, there  to  remain  until  delivered  by  due 
course  of  law. 

(6.)  Where  any  person  is  committed  for 
trial  in  any  countv  or  part  of  a  coimty  to 
which  this  order  relates,  any  of  the  Justices 
and  Judges  of  the  Central  Criminal  Court 
or  the  committing  justice  or  justices,  or  any 
two  of  the  justices  of  the  county  or  place  in 
which  he  was  committed,  may,  upon  the  ap- 
plication of  such  prisoner,  direct  the  trea- 
surer of  the  county  or  place  where  the  pri- 
soner was  committed  to  advance  to  the  pri- 
soner a  sum  not  exceeding  20L  to  enable  him 
to  defray  the  travelling  expenses  of  his  wit- 
nesses to  and  from  the  Central  Criminal 
Court ;  and  the  treasurer  shall  advance  such 
sum,  and  shall  deduct  it  out  of  the  amount 
allowed  by  the  Court  in  respect  of  such  wit- 


(7.)  Where,  for  the  purposes  of  the  trial 
of  any  offence,  with  respect  to  which  juris- 
diction is  by  this  order  conferred  upon  the 
Central  Criminal  Court,  recognizances  are 
entered  into  for  attendance  at  any  Court  of 
oyer  and  terminer  or  general  gaol  delivery 
for  any  county  to  which  this  order  relates, 
such  recognizances  shall  be  deemed  to  have 
been  entered  into  for  attendance  at  the  then 
next  ensuing  session  of  oyer  and  terminer 
and  gaol  delivery  to  be  holden  for  the  Cen- 
tral Criminal  Court  district  as  enlarged  by 
this  order,  in  the  month  of  October,  No- 
vember, December  or  January,  as  the  case 
may  be,  and  every  person  bound  by  such 
recognizances  shall  be  bound  to  appear  at 
such  session  or  forfeit  his  recognizance  ; 
provided  that,  where  such  recognizance  has 
been  entered  into  prior  to  the  date  of  this 
order,  not  less  than  ten  days'  notice  to  ap- 
pear at  such  session  shall  have  been  given 
to  such  person,  either  by  serving  the  same 
personally  on  him  or  by  leaving  me  same  at 
the  place  of  residence  as  of  wmch  he  is  de- 
scribed in  the  recognizance ;  and  the  clerk 


to  the  committing  justices  or  coroner,  as  the 
case  may  be,  shall  issue  such  notice  as  afore- 
said, and  service  on  any  person  of  such  no- 
tice may  be  proved  by  affidavit  purporting 
to  be  sworn  before  any  justice  of  the  peace, 
or  any  commissioner  to  administer  oaths  in 
the  Supreme  Court  of  Judicature,  or  any 
clerk  of  the  peace,  or  any  registrar  of  a 
County  Court ;  and  any  such  affidavit 
shall,  until  the  contrary  is  shewn,  be 
taken  to  be  sufficient  proof  of  the  state- 
ments contained  therein,  and  shall  be  re- 
ceived in  evidence  in  any  legal  proceeding 
without  proof  of  the  signatures,  or  of  the 
official  character  of  the  person  or  persons 
taking  or  signing  the  same  ;  and  the  fee  for 
taking  such  affidavit  shall  be  one  shilling, 
and  any  such  fee  shall  be  costs  in  the  matter 
to  which  it  relates. 

(8.)  If  at  the  simimer  assizes  for  any  of 
the  counties  of  Sussex,  Berks,  Herts,  Kent, 
or  Surrey,  any  prisoner  or  person  charged 
with  an  offence  with  respect  to  which  juris- 
diction is  by  this  order  conferred  upon  the 
Central  Criminal  Court  be  remanded  for 
trial  at  a  future  time,  it  shall  be  lawful  for 
the  Court  by  which  he  is  remanded  to  order 
and  direct  that  he  be  tried  either  at  the  next 
general  session  of  oyer  and  terminer  and 
gaol  delivery  to  be  holden  for  such  county, 
or  at  the  session  of  the  Central  Criminal 
Court  to  be  holden  in  the  month  of  October 
then  next  following ;  and  in  the  latter  case 
the  prosecutor  and  the  witnesses  in  attend- 
ance shall  enter  into  recognizances  for  their 
appearance  at  such  session  of  the  Central 
Criminal  Court ;  and  if  an  indictment  or  in- 
dictments has  or  have  been  found  against 
the  prisoner  or  person,  the  derk  of  assize 
shall  transmit  the  same,  with  the  depositions 
and  all  other  things  relating  thereto,  to  the 
clerk  of  the  Central  Criming  Court,  together 
with  a  copy  of  the  order  of  Court,  and  such 
prisoner  or  person  shall  be  tried  upon  such 
indictment  or  indictments  in  the  Central 
Criminal  Court  as  if  such  indictment  or  in- 
dictments had  been  found  in  the  said  Cen- 
tral Criminal  Court ;  and  for  the  purpose  of 
such  trial  such  prisoner  may  be  removed  to 
the  gaol  of  Newgate  without  writ  of  habeas 
corpus,  but  with  a  copy  of  the  order  of 
Court ;  and  all  such  other  proceedings  shall 
be  had  and  taken  as  if  the  prisoner  or  person 
hai  been  originally  committed  for  trial  sub- 
sequent to  the  commencement  of  the  summer 
assises. 

(9.)  If  the  Central  Criminal  Court  at  its 
session  last  held  in  the  month  of  January 
cannot  finally  dispose  of,  or,  for  the  purposes 
of  justice,  is  of  opinion  that  it  is  inexpedient 
finally  to  dispose  of  the  case  of  any  prisoner 
or  person  committed  for  trial  in  any  one  of 
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the  comities  or  parts  of  comities  to  which 
this  order  rehites,  then  the  said  Central  Cri- 
minal Court  shall  order  the  removal  of  such 
prisoner  to  the  gaol  of  the  county  or  place 
whence  he  came  in  order  that  he  may  be 
tried  at  the  next  spring  assizes ;  and  the 
prosecutor  and  witnesses  in  attendance  at 
the  said  Central  Criminal  Court  shall  enter 
into  recognizances  for  their  appearance  at 
the  said  assizes  ;  and  if  an  indid^nent  or  in- 
dictments has  or  have  been  found  against 
the  prisoner,  the  clerk  of  the  said  Central 
Criminal  Court  shall  transmit  the  indictment 
or  indictments,  and  the  depositions  and  all 
other  things  relating  thereto,  to  the  derk  of 
assize  at  such  assizes,  together  with  a  copy 
of  the  order  of  Court ;  and  such  prisoner 
or  person  shall  be  tried  upon  such  incuctment 
or  indictments  as  if  the  same  had  been  found 
at  the  said  spring  assizes ;  and  such  prisoner 
may  be  removed  from  the  said  gaol  of  New- 
gate to  the  gaol  whence  he  came  without 
writ  of  habeas  coi'puSf  but  with  a  copy  of  the 
said  Order  of  Court ;  and  all  such  other  pro- 
ceeding shall  be  had  and  taken  as  if  the  said 


prisoner  or  person  had  not  ben  removed  to 
the  said  gam  of  Newgate. 

(10.)  If,  in  pursuance  of  the  18th  section 
of  the  Central  Criminal  Court  Act  as  applied 
by  this  order,  any  writ  of  certiorari  or  hdbecu 
corpus  be  issued  for  the  removal  of  any  in- 
dictment or  presentment,  or  of  any  person 
in  custody,  from  the  jurisdiction  of  the  jus- 
tices of  the  peace  for  the  counties  or  parts  of 
the  counties  to  which  this  order  relates  to 
the  Central  Criminal  Court,  one  week's  no- 
tice shall  be  given  in  manner  required  by 
that  section. 

(11.)  Except  where  the  context  otherwise 
requires,  the  terms  used  in  this  order  shall 
have  the  same  meaning  as  that  which  the 
same  terms  have  in  the  Winter  Assizes  Acts, 
1876  and  1877. 

(12.)  The  Order  in  Council  of  the  23rd 
day  of  October,  1876,  conferring  jurisdiction 
upon  the  Central  Criminal  Coiirt  under  the 
Winter  Assizes  Act,  1876,  is  hereby  revoked, 
and  ih\B  order,  unless  earlier  revoked,  shall 
be  in  force  until  the  1st  day  of  March,  1878. 

C.  L.  Peel. 


The  following  is  the  order  relating  to  the  Winter  Assize  County,  No.  1 : — 
At  the  Court  at  Osborne  House,  Isle  of  Wight,  the  13th  day  of  Aitgust,  1877. 

PRESENT : 

The  Queen's  Most  Excellent  Majesty  in  Council. 

In  pursuance  of  the  Winter  Assizes  Acts,  1876  and  1877>  Her  Majesty  is  pleased,  by  and 
with  tiie  advice  of  Her  most  Honourable  Piivy  Council,  to  order  as  follows  : — 


1.  The  Northern  and  Salford  Divisions  (as 
defined  by  the  Order  in  Council  of  the  4th 
day  of  May,  1864)  of  the  county  of  Lancas- 
ter, the  county  of  Cimiberland  and  the 
county  of  Westmoreland  shall,  for  the  pur- 
pose of  the  next  winter  assizes,  be  united 
together  and  form  one  county,  under  the 
name  of  the  Winter  Assize  County,  No.  1. 

2.  The  said  winter  assizes  for  the  said  win- 
ter assize  county  shall  be  held  at  Manchester. 

3.  The  Court  at  the  said  winter  assizes  at 
Manchester  shall  have  jurisdiction  to  try  any 
prisoner  committed  in  the  said  winter  assize 
counl^  who  may  be  brought  before  it,  and 
shall  nave  the  same  powers  with  respect  to 
the  trial  and  passing  sentence  upon  such 
prisoner  as  a  Court  of  oyer  and  terminer  and 
ffaol  delivery  would  have  had  at  the  assizes 
in  the  counfy  where,  but  for  the  said  Winter 
Assizes  Acts,  such  prisoner  would  have  been 
tried  ;  and  for  the  purpose  of  giving  effect  to 


any  sentence,  whether  it  be  capital,  or  a  sen- 
tence of  penal  servitude  or  imprisonment, 
shall  have  power  to  remit  the  prisoner  back 
to  the  gaol  to  which  he  would  have  been  re- 
mitted had  he  been  tried  at  the  assizes  in 
the  county  where,  but  for  the  said  Winter 
Assizes  Acts,  he  would  have  been  tried, 
there  to  be  dealt  with  according  to  law. 

4.  The  sheriff  of  the  county  of  Lancaster 
shall  alone  act  for  the  purpose  of  the  said 
winter  assizes  for  the  said  winter  assize 
county  ;  and,  subject  to  the  provisions  of 
this  order,  shall  have  jurisdiction  for  that 
purpose  over  the  whole  district  constituting 
the  said  winter  assize  county  ;  and  precepts 
and  other  documents  relating  to  the  said 
winter  assizes  shall  be  addr^ed  to  him 
alone. 

5.  The  precepts  of  the  Judges  to  the  said 
sheriff  shall  direct  him  to  summon  the  grand 
jurors  and  petty  jurors  from  the  county  of 
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Lancaster ;  and  the  jurors  so  summoned 
shall  be  deemed  to  be  good  and  lawful  men 
of  the  body  of  the  several  counties  con- 
stituting the  said  winter  assize  county  ;  and 
the  grand  and  petty  jury  formed  out  of 
those  jurors  shall  be  deemed  to  be  a  grand 
and  petty  jury  respectively  of  the  body  of 
the  said  counties  respectively,  and  shall  have 
jurisdiction  accordingly. 

6.  The  precepts  of  the  Judges  to  the  said 
sheriff  shall  direct  him  to  cause  the  prisoners 
from  aU  the  prisons  in  the  said  winter  assize 
county,  who,  under  the  provisions  of  this 
order,  will  have  to  be  tried  at  Manchester, 
to  be  brought  there ;  and  the  sheriff  shall 
cause  such  prisoners  to  be  brought  accord- 
ingly without  any  writ  of  habeas  corpus. 

7.  In  all  matters  not  before  specifically  men- 
tioned, the  precepts  to  the  said  sheriff  shall 
direct  him  to  issue,  and  he  shall  issue,  the 
like  notices,  precepts,  warrants  and  docu- 
ments, and  perform  the  same  acts  (mutatis 
mtUandis)  as  if  he  were  sheriff  for  the  whole 
of  the  said  winter  assize  county  ;  and  all 
under-sheriffs,  bailiffs,  constables  and  officers 
in  the  said  winter  assize  county  shall  obey 
accordingly. 

8.  The  said  sheriff  shall,  as  to  all  matters  in 
relation  to  such  winter  assizes  for  which  no 
specific  provision  is  made  by  this  order,  have 
the  same  power,  jurisdiction  and  responsi- 
bility as  if  he  were  sheriff  for  the  whole  of 
the  said  winter  assize  county,  except  that 
this  provision  shall  not  authorise  the  said 
sheriff  to  carry  sentences  into  execution  out- 
side the  counfy  of  Lancaster,  or  to  levy,  out- 
side the  said  county,  fines  imposed  or  recog- 
nizances estreated  at  the  said  winter  assizes. 

9.  All  justices  of  the  peace,  mayors,  coro- 
ners, escheators,  stewards,  bailifb,  gaolers, 
constables,  officers  and  persons  having  au- 
thority, and  being  imder  an  obligation  to 
attend  the  assizes  for  any  county  comprised 
in  the  said  winter  assize  coimty,  or  to  certify, 
transmit  or  deliver  to  the  Court  of  assize,  or 
the  proper  officer  thereof,  any  indictment, 
inqiusition,  recognizance,  examination,  de- 
position or  document,  shall  have  the  same 
authority,  and  beimder  the  same  obligation, 
to  attend  at  the  said  winter  assizes  held  for 
the  said  winter  assize  county,  and  to  certify, 
transmit  or  deliver  to  the  Court  of  assize,  or 
the  proper  officer  thereof,  such  indictment, 
inquisition,  recognizance,  examination,  depo- 
sition or  document. 

This  provision  shall  not  apply  to  the 
sheriff^  of  any  of  the  coimties  constituting 
the  said  winter  assize  county,  other  than  the 
sheriff  of  the  county  of  Lancaster. 

10.  Li  aU  indictoients  and  presentments 
at  the  said  winter  assizes,  the  venue  laid  in 
the  margin  thereof  shall,  in  addition  to  the 
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name  of  the  county  where  the  offence  is 
changed  to  have  been  committed,  contain  the 
wor<&  "Winter  Assize  County,  No.  1." 

11.  Any  person  who  in  the  said  winter 
assize  coimty,  after  the  date  of  this  order 
and  before  the  said  winter  assizes,  enters 
into  a  recognizance  to  appear  and  prosecute, 
or  give  evidence,  or  to  appear  and  answer 
before  a  Court  of  oyer  and  terminer  or  ge- 
neral gaol  delivery,  shall  be  bound  to  attend 
at  the  said  winter  assize?  for  the  said  winter 
assize  county. 

12.  In  all  cases  in  which  the  like  recog- 
nizances have  been  entered  into  in  the  coun- 
ties constituting  the  said  winter  assize  county 
prior  to  the  making  of  this  order,  such  re- 
cognizances shall  be  deemed  to  have  been 
entered  into  for  attendance  at  the  said  winter 
assizes  for  the  said  winter  assize  county ;  and 
every  person  bound  by  such  recognizance 
shall  be  boimd  to  appear  at  such  last-men- 
tioned winter  assizes,  or  forfeit  his  recogni- 
zance ;  provided  that  not  less  than  six  drays' 
notice  to  appear  at  such  winter  assizes  shall 
have  been  given  to  such  person,  either  by 
serving  the  same  upon  him  personally,  or  by 
leaving  the  same  at  the  place  of  residence  as 
of  which  he  is  described  in  his  recognizance, 
and  the  clerks  to  the  committing  justices  or 
the  coroners,  as  the  case  may  be,  in  the  said 
winter  assize  county  shall  issue  such  notices 
as  aforesaid ;  and  service  on  any  person  of 
such  notice  may  be  proved  by  affidavit  pur- 
porting to  be  sworn  before  any  justice  of  the 
peace,  or  any  commissioner  to  administer 
oaths  in  the  Supreme  Court  of  Judicature, 
or  any  clerk  of  the  peace,  or  any  registrar  of 
a  County  Court ;  and  any  such  affidavit  shall, 
imtil  the  contrary  is  shewn,  be  taken  to  be 
sufficient  proof  of  the  statements  contained 
therein,  and  shall  be  received  in  evidence  in 
any  legal  proceeding  without  proof  of  the 
signatures  or  of  the  official  chaj*acter  of  the 
person  or  persons  taking  or  signing  the  same ; 
and  the  fee  for  taking  such  affidavit  shall  be 
one  shilling,  and  any  such  fee  shall  be  costs 
in  the  matter  to  which  it  relates. 

13.  Ten  days  before  the  day  fixed  for  the 
opening  of  the  commission  at  Manchester,  a 
list  of  the  prisoners  to  be  removed  for  trial 
at  the  said  winter  assizes  for  the  said  winter 
assize  county,  so  far  as  the  same  list  can  then 
be  made  out,  shall,  together  with  a  short 
statement  of  the  offences  with  which  they 
are  charged,  be  transmitted,  by  the  gaoler  of 
each  prison  in  which  such  prisoners  may  be, 
to  the  sheriff  of  the  county  of  Lancaster ; 
and  the  said  sheriff  shall  cause  to  be  inserted 
in  one  or  more  newspapers  in  the  winter 
assize  county  the  said  list  and  statement, 
and  a  notice  that  the  persons  bound  by  re- 
cognizances to  appear  and  prosecute  or  give 
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ovidence  for  or  against  the  prisoners  so  re- 
moved shall  appear  and  prosecute  and  give 
evidence  at  Manchester. 

14.  It  shall  be  lawful  for  the  gaoler  of  the 
gaol  in  which  prisoners  who  are  to  take  their 
trial  at  the  said  winter  assizes  for  the  said 
winter  assize  county  shall  be  in  custody, 
three  days  before  the  day  upon  which  the 
said  winter  assizes  for  the  said  winter  assize 
county  are  appointed  to  be  held,  to  send, 
without  any  writ  of  haheaa  corpusy  such  pri- 
soners to  the  county  prison  for  the  hundGred 
of  Salford,  in  the  county  of  Lancaster,  for 
the  purposes  of  their  trial,  and  to  take  all 
proper  steps  for  their  transmission  to  the  said 
gaol,  and  their  maintenance  by  the  way  ; 
and  the  gaoler  of  the  said  gaol  shall  receive 
such  prisoners  into  his  charge  and  custody  on 
their  arrival,  and  shall  keep  and  maintain 
them  in  the  said  gaol  until  they  are  either 
ordered  to  be  discharged  or  remanded  by 
proper  authority,  orun^  they  shall  have  been 
tried  and  sentenced,  and  proper  arrange- 
ments have  been  made  for  their  being  sent 
back  to  the  prison  from  which  they  were 
sent  for  trial. 

15.  The  expenses  of,  and  incidental  to, 
the  removal  of  a  prisoner  to  the  county  pri- 
son for  the  hundred  of  Salford  for  the  pur- 
poses of  his  trial,  and  of  his  maintenance  in 
such  gaol,  and  of  his  removal  after  trial  from 
such  gaol  to  the  prison  of  the  county  or  place 
in  which  he  shall  have  been  committed  for 
trial,  shall  be  paid  by  the  prison  authority 
of  the  prison  from  which  he  was  originally 
removed  ;  and  any  difference  between  the 
prison  authorities  as  to  the  amount  of  such 
expenses  shall  be  determined  by  the  Secre- 
tai^  of  State  for  the  Home  Department  for 
the  time  being,  and  his  decision  shall  be 
final 

16.  The  clerk  of  the  Crown  for  the  coimty 
of  Lancaster  shall  be  the  derk  of  the  Crown 
at  the  said  winter  assizes  for  the  said  winter 
assize  county,  and  shall  have  all  powers  of 
taxation  of  bills  of  costs,  expenses  of  prose- 
cution and  witnesses,  and  all  other  powers 
necessary  for  checking  and  paying  such  costs 
relating  to  the  trial  of  prisoners  that  the 
clerk  of  assize  in  the  county  where  such 
prisoners  were  committed  would  have  had  if 
such  prisoners  had  been  tried  at  the  assizes 
held  in  such  last  mentioned  coimty. 

Where  any  person  is  committed  for  trial 
in  the  said  winter  assize  county,  any  Judge 
of  the  Hi^h  Court  of  Justice,  or  the  commit- 
ting justice  or  justices,  or  any  two  of  the 


justices  of  the  county  or  place  from  which  he 
IS  committed,  may,  upon  the  application  of 
such  prisoner,  direct  the  treasurer  of  the 
county  or  place  where  the  prisoner  was  com- 
mitted, to  advance  to  the  prisoner  a  sum  not 
exceeding  20^  to  enable  nim  to  defray  the 
travelling  expenses  of  his  witnesses ;  and  the 
treasurer  shall  advance  such  sum,  and  shall 
deduct  it  out  of  the  amount  ultimately 
allowed  in  respect  of  such  witnesses. 

17.  In  any  case  where  money  is  ordered 
by  the  Court  at  the  said  winter  assizes  for 
the  said  winter  assize  county  to  be  paid  in 
respect  of  costs  and  expenses  of  prosecutors 
and  witnesses,  the  same  shall  be  paid  by  the 
treasurer  of  the  county  or  place  by  whom 
the  same  would  have  been  payable  had  a  like 
order  been  made  by  a  Court  of  oyer  and  ter- 
miner or  gaol  delivery  in  the  county  where 
the  trial  would  have  taken  place  but  for  the 
Winter  Assizes  Acts  and  this  order ;  and 
every  such  treasurer,  or  some  known  agent 
on  his  behalf,  shall  attend  the  said  winter 
assizes  during  the  sitting  of  the  Court  to  pay 
all  such  orders. 

18.  Where  the  Court  at  the  said  winter 
assizes  for  the  said  winter  assize  county 
remand  a  prisoner  or  adjourn  any  trial, 
or  otherwise  make  an  order  respect- 
ing a  prisoner  committed  for  trial,  but 
not  acquitted  or  convicted,  the  Court  may 
make  such  order  with  respect  to  the  removal 
of  such  prisoner  to  a  prison  in  the  county  or 
place  in  which  he  was  committed  for  trial  as 
to  the  Court  seems  just,  and  the  prisoner 
may  be  removed  accordingly  without  any 
writ  of  habeas  corpus, 

19.  Nothing  in  this  order  shall  authorise 
the  trial  at  the  said  winter  assizes  for  the 
said  winter  assize  county  of  any  person  who 
shall  have  been  admitted  to  bail,  and  shall 
not,  at  the  time  of  the  holding  of  such  winter 
assizes  for  the  said  winter  assize  county,  be 
in  custody,  unless  such  person  is  jointly 
charged  with  another  person  in  actual  cus- 
tody. 

20.  Except  where  the  context  otherwise 
requires,  terms  used  in  this  order  shall  have 
the  same  meaning  as  that  which  the  same 
terms  have  in  the  Winter  Assizes  Acts,  1876 
and  1877. 

21.  The  Order  in  Council  of  the  23rd  day 
of  October,  1876,  relating  to  the  same  winter 
assize  county,  is  hereby  revoked  ;  and  this 
order,  unless  earlier  revoked,  shall  be  in  force 
until  the  1st  day  of  December,  1877. 

*    0.  L.  Pml. 
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Similar  orders  to  the  foregoing  are  made  for 

The  county  of  York  and  the  comity  of  the 
city  of  York,  united  together  under  the 
name  of  the  Winter  Assize  Coimty,  No.  2. 
Assize  town,  Leeds. 

The  county  of  Lincobi,  the  county  of  the 
city  of  Lincoki,  and  the  county  of  Notting- 
ham, united  together  under  the  name  of  the 
Winter  Assize  County,  No.  3.  Assize  town, 
Nottingham. 

The  county  of  Derby,  the  county  of 
Leicester,  and  the  coimty  of  Rutland,  imited 
together  under  the  name  of  the  Winter 
Awize  County,  No.  4.  Assize  town,  Leices- 
ter. 

The  county  of  Warwick,  the  county  of 
Northampton,  the  county  of  Bedford,  and 
the  countjy  of  Buckingham,  united  together 
under  the  name  of  the  Winter  Assize  Coimty, 
No.  5.     Assize  town,  Northampton. 

The  county  of  Norfolk,  the  county  of  the 
city  of  Norwich,  the  county  of  Suffolk,  the 
county  of  Huntingdon,  the  county  of  Cam- 
bridge, and  so  much  of  the  county  of  Essex 
as  is  not  included  in  the  Central  Criminal 
Court  district,  united  together  imder  the 
name  of  the  Winter  Assize  County,  No.  6. 
Assize  town,  Ipswich. 

The  county  of  Oxford,  the  county  of 
Worcester,  the  coimty  of  the  city  of  Worces- 
ter, the  county  of  Hereford,  the  county  of 
Monmouth,  and  the  county  of  Gloucester, 
united    together  imder   the  name    of   the 


the  other  winter  assize  counties,  namely  : — 

Winter  Assize  County,  No.  7.  Assize  town, 
Gloucester. 

The  coimty  of  Salop  and  the  county  of 
Stafford,  united  together  under  the  name  of 
the  Winter  Assize  County,  No.  8.  Assize 
town,  Stafford. 

The  coimty  of  Southampton,  the  county  of 
Wilts,  and  the  county  of  Dorset,  umted 
together  under  the  name  of  the  Winter 
Assize  County,  No.  9.  Assize  town,  Win- 
chester. 

The  county  of  Devon,  the  county  of  Corn- 
wall, the  county  of  Somerset,  and  the  county 
of  the  city  of  Bristol,  united  together  under 
the  name  of  the  Winter  Assize  County,  No. 
10.     Assize  town,  Exeter. 

The  county  of  Montgomery,  the  county  of 
Merioneth,  the  county  of  Caernarvon,  the 
county  of  Anglesea,  the  county  of  Denbigh, 
the  county  of  Flmt,  and  the  county  of 
Chester,  united  together  under  the  name  of 
the  Winter  Assize  County,  No.  11.  Assize 
town,  Chester. 

The  county  of  Glamorgan,  the  county  of 
Carmarthen,  the  county  of  the  borough  of 
Carmarthen,  the  county  of  Pembroke,  the 
county  of  the  town  of  Haverfordwest,  the 
county  of  Cardigan,  the  county  of  Breck- 
nock, and  the  county  of  Radnor,  united 
toge^er  under  the  name  of  the  Winter 
A^ize  County,  No.  12.  Assize  town, 
Swansea. 
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Two  paper  books  only  in  cases  in  the 
Crown  Paper  are  to  be  hereafter  delivered. 

It  is  Ordered  that  the  party  entering  a 
Special  Case  under  Order  58  of  Rule  19,  at 
the  Crown  Office  of  the  Queen's  Bench  Divi- 
sion, shall,  four  clear  days  before  the  day 
appointed  for  argument,  deliver  two  copies 
of  the  case  to  the  Judges  of  the  Divisional 
Court  to  which  such  case  has  been  assigned 
for  argument,  at  the  Judges'  Chambers  in  Rolls 
Gardens,  Chancery  Lane,  such  copies  to  be 
marked  **  For  the  use  of  the  Judges  in  the 
Queen's  Bench  (Common  Pleas  or  Exchequer) 
Division,"  and  not  with  the  name  of  any 
particular  Judge,  and  to  be  divided  into 
paragraphs  and  numbered  as  in  the  Special 
Case,     Such  copies  are  to  be  forthwith  for- 


warded   to    the 
minster. 


proper  divisions  at  West- 


It  is  Ordered  that  motions  under  the  6th 
section  of  38  &  39  Vict.  c.  50,  shall  be  made 
in  the*  Queen's  Bench,  Common  Fleas,  or 
Exchequer  Division  of  the  High  Court  of 
Justice,  only  upon  the  days  appointed  by 
those  Divisions  for  hearing  appeals  from 
Inferior  Courts,  and  no  such  motion  shall  be 
made  by  way  of  ^  appeal  from  any  County 
Court  imless  a  copy  of  the  Judge's  notes, 
signed  by  the  Judge,  shall  have  been  handed 
to  the  proper  officer  in  Court,  unless  other- 
wise ordered. 


BY  THE  COCJRT. 


22nd  January f  1877. 
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